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PRIVY COUNCIL 
Appeal from the Madras High Court 
September 17, 1940 
Viscount Mavenam, Lorp RUSSELL or 
KILLOwEN, Lorp WRIGAT, Str Groras 
Rankin AND MR. M. R. JAYAKAB 
O. RM. O. M. SP, (Firm)— APPELLANT 
versus 
P. L, N. K. M, NAGAPPA OHETTIAR 
AND ANOTHER-~RESPONDENTS 

Trust—Breach of — Plaintiff drawing hundi pay- 
able to bearer Son Bank, and endorsed to be credited 
to certain charities — Bank opening account in name 
of charities—Subsequent transfer of amount in favour 
of 8 on account of overdraft — Suit by plaintiff 
against bank for refund to charities of money on 

-~ footing that B committed breach of trust and that 
Bank had notice of it—Burden to prove that S acted 
within authority — Limitation applicable to suit— 
Time, when runs — Limitation Act (IX of 1908), 
Arts. 120, 36—Consent of Advocate-General to suit 
under 3. 92, Civil Procedure Code (Act V of 1908), if 
required. 

The plaintiffs who had a Banking aceount with the 
defendant Bank, drew up certain hundies on the Bank, 
The hundies were given to oneSon account of the 
plaintiffs’ share in certain charities. Though made 
payable to bearer they were headed with the name of 
the charity concerned under the word “credit”—that 
is, showing the charity as the partyor account in whose 
favour they were intended. They were taken by S 
to the Bank and the Bank endorsed each with a state- 

` ment thatthe amount with interest to date had been 
received, The Bank credited these sums in each case 
to an account in the name of the charity concerned, 
though Shadhad an account with the Bank. The 
monies remained at the credit of the charities with the 
Bank until the time they were transferred to the 
credit of S's account to pay up the overdraft of S and 
the accounts in the name of the charities were closed, 
The plaintiffs sought to make the Bank liable to 
refund tothe charities the money received by it in 
reduction of S's overdraft on the footing that this 
application of the money waga breach of trust on the 
part of S of which the Bank had notice and 
by which the Bank had profited. 

Held, that though a Hindu religious endowment is 
not technically for all purposes in the same position 
as an English trust and its property is not vested in 
its manager as trust property is vested ina trustees, 
such differences were of small importance for the pur- 
poses of the present case. The Bank in appropriat- 
ing the charity moneys to itself was taking a transfer 
of property whichin equity it would be bound to 
restore to the charities unless -it could show that S 
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had authority to use these funds to pay off his over- 
draft. In that event uo doubt the transfer which 
seemed onits face to be highly improper would turn 
out to be justified. It availed nothing to dispute 
whether the transfer was due moreto S's desire to 
put his account in credit or to the Bank’s desire to be 
repaid. The burden of proving the nature and extent 
of the authority of S was on the Bank and the Bank 
failed to discharge the burden. The discharge of an 
overdraft on this particular account did not come 
within the scope or intention of any authority given 
by the ‘plaintiff to S “to invest the trust funds in his 
own business”. The disappearance of the money 
into this account would not among ordinary business. 
men be deemed an “investment” of the money and the 
Bank had not succeeded in showing that 8 acted 
within any authority given to him when the hundis 
wa, gan over. [p. 3, col. 1;p. 4, col, l; p. 5, cols, 
1 . 
Held, also, thatthe claim against the Bank was not 
that a breach of trust was committed by it but that it 
took the trust property by a transaction with 3 which 
wasa breach of trust on his part and with notice that 
it was a breach of trust, So, to such a case Art. 36 of 
the Lim, Act, did not apply but it came under 
Art, 120 which prescribes a period of six years from 
the time “when the right to sue accrues”. The 
decisions in India have established arule of limita- 
tion under Art, 120, that the right to sueshoald be 
deemed to accrue under Art. 120 from the time of the 
plaintiff's knowledge of the fraud, misconduct or 
mistake. The suit therefore was within time, 127 Ind, 
Cas. 737(3), 44 Ind. Oas. 551 (4), 112 Ind. Oas. 22 (5), 
130 Ind. Oas. 778 (6), 162 Ind. Oas. 245 (7)and 120 Ind. 
Oas. 880 (8), referred to. [p. 5, col. 2; p. 6, col. 1.1 

Held, further that no consent of the Advocate. 
General under s. 92, Civil P. O., was necessary for the 
suit. No such consent is necessary in order that a 
trustee may recover trust property in the hands of a 
stranger tothe trust. (p. 6, col, 1.] 

Itis a common practice among Chettiars to carry 
sums io their books to the credit of a charity with- 
out intending thatthe money should be set apart or 


taken out of the business. [p. 4, col. 2.) 


Sir H. Cunliffe, K. C. and Mr. W. Wallach» 


for the Appellant. 

Mr. S. P. Khambatta, for Respondent 
No, 1. 

Sir George Rankin.—This appeal 


arises out of a suit filed on the Original 
Side of the High Court at Madras on 
April 29, 1933, and is brought from the 
decree of an Appellate Bencn dated May 
9, 1938, reversing a decision of Lakshmanas 
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Rao, J. dated March 27, 1936, whereby 
the suit had been dismissed. All the 
parties to the suit are Nattukottai Ohettiars. 
The appellant is firm which is known by 
the letters O. RM. O. M. BP., and which 
carries on business at Madras as bankers 
and money-lenders. It was the first defen- 
dant to the suitand it will be conveniently 
referred to as the appellant bank. The 
plaintiff Nagappa and his younger brotber 
Lakshmanan were the sons of one Minak- 
shisundaram, whose brother Subrah- 
.menyam, though not an original defendant, 
was added as the second defendant to the 
suit by an order dated January 24, 1934, 
They were members of a joint Hindu 
family and had a family business in 
“piece-goods” (cloth) at Madras and other 
places—the plaintiff's father’s share being 
10 annas and Subrahmanyam’s 6 annas. 
After the death of the plaintiff's father in 
1914 a partition of the assetaof business 
was effected with the aid of certain business 
friends and the terms of this arrangement 
were embodied in a yadaston note dated 
January 17, 1916, which the plaintiff signed 
on behalf of himself and his brother, who 
was then a minor. The main term was 
that the business should be taken over 
in its entirety by Subrahmanyam, It 
appears that the plaintiff's father had been 
interested in two religious charities, one 
for the supply of water to worshippers at 
a certain place in the hills, and one for 
the supply of cloth for the purposes of a 
temple. Before the partition a sum of 
Rs. 2,000 had been credited in the books 
of the business to the temple and it was 
arranged at thetime cf the partition that 
the two branches of the family should 
‘provide in all a capital of Rs. 10,000 for 
each of these two charities, The shares 
in which they were to provide tha money 
were fivereighths and three-eighths—#. e. 
10 annas and 6 annas, according to their 
shares in the business. As Rs, 2,000 had 
already been provided for the temple, the 
plaintiff's branch had to find Rs, 5,000 for 
that and Rs. 6,250 for the water charity. 
The yadast by cl. 13 thereof provided 
that both branches of the family should 
manage and conduct the charities. Acting 
upon this arrangement the plaintiff drew 
and handed to his uncle, Subrahmanyam, 
two hundis, each dated December 1, 1916, 
for the money which his branch had 
agreed to find—thatis for Rs. 5,000 and 
Rs. 6,250 respectively with interest at the 
Madras nadappu rate from January 17, 
21916, the date.of the yadast, The plaintiff 
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had a banking account with the appellant 
firm and the hundis were drawn on that 
firm. Though made payable to bearer they 
were headed with the name of the charity. 
concerned under the word “credit”—that 
is, showing the charity as the party or ' 
account in whose favour they were intended, 
It is not necessary that the terms of the 
hundis should be here set out. “They were 
taken by Subrahmanyam to the appellant 
bark and on September 11, 1917, the bank 
endorsed each with a statement that the 
amount with interest to date had been 
received. It is admitted that the bank 
credited these sums in each case to an 
account in the name of the charity con» 
cerned, though Subrahmanyam had had an 
account with the appellant bank since 
January 6, 1917. The monies remained at 
the credit of the charities with the appel» 
lant firm until February 10, 1920, by which 
time they amounted in all to Rs. 15,732+15+9. 
On that date they were transferred to the 
credit of Subrahmanyam's account and the 
accounts in the name of the charities were 
closed, The transaction is clearly and 
simply described in the case of the 
appellant bank as follows:—-A book entry 
of Rs. 15,700 was made in favour of the 
appellant bank thereby cancelling an over- 
draft of Subrahmanyam in the books of 
the appellant bank and the balance of 
Rs. 32-lo-9 was paid to Subrahmanyam 
in cash. At the same time Subrahmanyam 
in his own books in his money-lending 
business opened new accounts in the names 
cf the two charities—that is Rs, 8,740 &9 
in favour of one and Rs, 6,992-7-0 in favour 
of the other charity. 

To challenge this transaction is the pur- 
pose of the present suit. The plaintiff 
seeks to make the appellant bank liable 
to refund to the charities the money re- 
ceived by it in reduction of Subrahmanyam's 
overdraft on the footing that this applica- 
tion of the money was’ a2 breach of trust 
on the part of Subrahmanyam of which 


the appellant bank had notice and by which 


the appellant bank has profited. 

Some evidence was given by a witness 
on behalf of the appellant bank to the ` 
effect that when Subrahmanyam first hand- 
ed over the hundis and opened the two 
accounts in the name of the charities he 
had intimated “I shall take it whenever 
I want”. Their Lordships regard this 
evidence ag unreliable. The witness also 
deposed that at the time of the transfer 
of the monies on February 10, 1920, cash 
was actually borrowed from Marwaris, was 
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paid to one Ohidambaram on behalf of 
Subrahmanyam, repaid to the bank by 
him and ‘repaid to the Marwaris by the 
bank on the same day. Their Lordships 
regard thesa statements as untrue and 
they “are here mentioned only to be put 
aside, 

Admittedly, the substantial effect of 
the transaction of February 10, 1920, 
was to empty the charity accounts and 
to cancel Subramanyam’s overdraft. 
Though a Hindu religious endowment is 
not technically for all purposes in the 
same position asan English trust and ita 
propertyds not vested in its manager as 
trust property is vestad in a trustee, such 
differences are of small importance for the 
purposes of the present case. Gray v. 
Johnston (1) and Coleman v. Bucks and 
Oxon Union Bank 19), were cited as the 
bar, but their Lordships do not consider 
that an examination of the case law is 
required toshow that the appellant bank 
in appropriating the charity money to itself 
was taking a transfer of property which in 
equity it would be bound to restore to the 
chrities unless it could show that Subrab- 
manyam had authority to use these funds 
to pay off his overdraft. In that event no 
doubt the transfer which seemed on its 
face to be highly improper would turn out 
to be justified. Their Lordships will 
assume that if the transfer was within 
Subramanyam’s authority, the appellant 
bank would not be liable to restore the 
money by reason merely that Bubrah» 
manyam in exercising his authority had 
failed to pay due regard to the interests 
of the charities. But the appellant bank 
on the facts of this case is without defence 
upon the merits unless it first establishes 
that the transfer was within the authority 
of Subramanyam and not a breach of trust 
by him. It avails nothing to dispute whe- 
ther the transfer was due more to Subrahe 
manyam’s desire to put his account in credit 
or to the bank's desire to be repaid. 

It is said that Subrahmanyam had 
received from the plaintiff authority to do 
wnat he did. Upon this question and upon 
the question of limitation—in their Lord- 
hips’ opinion the only substantial questions 
in this case—it is necessary to notice some 
events which took place after the transfer 
had been made. Subrahmanyam’s account 
with the appellant bank is in evidence 
and woile it shows a pies balance of 

(1) (1363) 3 HL 1;16 WR 


(2) (1897) 2 Oh, 243; 86 LJ oh, 564; 76 L T 684; 45 
W R 616, 
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Rs. 4.500 in May, 1920, it continues there- 
after to bə in debit the balances as strack 
rising in 1920, to Rs. 60,000, in April, 1921, 
to Rs. 1,12,680 and continuing throughout 
the rest of that year in the neighbourhood 
of halfalac. In 1924 the charities were no 
longer being kept up and before the end 
of 1925 an insolvency petition was pre 
sented in the High Court whieh resulted 
in Subrahmanyam being adjudicated in- 
solvent on January 4, 1926. It appsara 
that he had engaged in speculative pur- 
chases of immovable property involving 
considerable sums. 

In 1924 the plaintiff came to know that 
the funds were no longer in deposit with 
the appellant bank and on March 1, of 
that year a letter written on the plaintiff's 
behalf by an Advocate claimed from 
Subrahmanyam the amount of the hundis 
with interest as having been deposited by 
the plaintiff and his younger brother in 
Subrahmanyam's firm for the purposes of 
the charities at the nadappu rate of interest. 
This allegation was repeated incidentally in 
a plaint dated April 25, 1924 (O. 8. No. 328 
of 1924) filed in the Madras High Court 
with ‘reference to Subrahmanyam’s collec- 
tions from the branches of the joint family 
business which had been partitioned by the 
yadast of January 17,1916. Again in 1929 
the plaintiff took steps in the insolvency 
to have it declared that the monies now in 
question did not pass to the Official 
Assignee as part of the estate of Subrah- 
manyam but were trust monies. He 
brought @ motion to obtain a declaration 


to that effect on the footing that Subrah- 
manyam had withdrawn the monies from - 


the appellant bank and it is clear enough 
that this procesding was taken and main- 


tained upon the basis that Subrahmanyam | 


had been authorised to withdraw them. 
The motion failed on the ground (inter 
alia) that there were no assets left at the 
time of the insolvency which could be 
traced to the monies which had been with- 
drawn from the appellant bank. It is 
stated in the judgment of the learned 
Chief Justice in the present case that the 
plaintiff came to knowin 1929 of the fact 
that the monies were not really withdrawn 
from the appellant bank in i920 but were 
taken by the appellant bank in cancellae 
tion of Subrabmanyam’s overdraft so that 
tae funds had disappeared altogether. 

The case made by the plaintif in his 
pleading and by his own evidence in the 
present suit was different from his previous 
statements. It was to the effect that at the 
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time the charitable funds were constituted 
in 1916 it was agreed that they should be 
invested with a third party and not with 
Subrakmanyam; and that Subrahmanyam 
should not vary the investment without the 
plaintiff's consent, The learned trial Judge 
in view of the letter of March |, 1924, 
which the plaintiff endeavoured to repudiate 
as a misinterpretation of his instructions 
to his Advocate, disbelieved this part of the 
plsintifi’s evidence and came to the follow- 
ing conclusion :— 

“Under the circumstances it cannot reasonably be 
doubted that (Subrahmanyam} was authorised to 
invest the trust funds in his own business in con- 
sideration of his paying nadappu interest and 
the amount in question was on the same day—i. è., 
February 10, 1920, credited by him in the accounts 
of the dharmams in his books. The result of the 
transaction on either supposition would be to 
transfer the trust money to the business of (Subrah- 
manyam) and he was acting within his rights in 
doing so.” g 

The finding of fact as to the authority 
given to Subrahmanyam, contrary though 
it wasto the plaintiff's evidence, was not 
contested before the learned Chief Justice 
and Krishnaswami Ayyangar, J. on appeal. 
The Chief Justice states :— 

“The trust funds were created and it is admitted 
that the second respondent (Subrahmanyam) being 
the uncle of the appellant (plaintiff) and much older 
was given the management of them. It is also 
admitted that the second respondent (Subrabmanyam) 
was given the right of investing the trust funds in 
his own business if he so decided.” ; 

But the Appellate Bench did not consider 
that Subrahmanyam had acted within his 
authority — 

“There could be no investment of the trust monies 
in (Subrahmanyem’s) business unless they were 
replaced. They .were not replaced and, therefore, 
there was no investment. The first respondent 
(that is the appellant bank) was not entitled to 
do what he did without being satisfied that the 
entries in (Subrahmanyam’s) books were going to 
be supported by cash. He took no steps to satisfy 
himself that this would be done, On the other hand 
he applied the trust monies for his own benefit 
knowing full well that (Subrahmanyam) was merely 
jntending to constitute himself a debtor to the 
trusts.” | : i 

“Po invest the trust funde in his own 
business” is a phrase which stands in 
need of scme interpretation and it 
is possible thatthe trial Judge may have 
taken it too broadly and that the Appel- 
late Bench - may have taken it too narrowly. 
The burden of proving the nature and 
extent of the authority is on the appellant 
bank and the fact that the plaintiff's 
evidence was not believed does not neces- 
sarily imply that the statements previous» 
ly made by him in the letter of March 1, 
e 1924, the suit of 1924 and the insolvency 
proceedings of 1929 can be accepted, 
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Subrahmanyam was not cafled nor was his 
absence from the witness-box explained. 
The result is that there is no direct and 
reliable evidence as to what was said by 
the plaintiff or his uncle on the subject of 
investment, It isto be inferred that the 
authority relied upon isan authority given 
by the plaintiff at the time of banding over 
the hundis in 19160r 1917—while he still. 
bore the character of settlor and the 
endowment was not yet preferred. The 
trust having arisen in connection with the 
family piece-goods business, itis, not very 
difficult to suppose that Subrahmanyam who: 
was to carry it on after the partition might 
be authorised to use the money in that 
business. It isa common practice among 
Chettiars to carry sums in their books to 
the credit’ of a charity without intending 
that the money should be set apart or taken 
out of the business. The present was 2. 
ease in which the money was the money 
of the plaintiff and his brother and the 
business was to be their uncle’s, but this 
may not have been regarded as calling for 
a stricter system. Any wider authority to 
deal withthe monies, even if alleged to 
have been given to the uncle, must how- 
ever, be established by the strictest proof. 
To arrive at a correct interpretation of 
the arrangement made, and to ascertain 
whether it covered what was done by Sube 
rahmanyam in February, 1920, it is ime 
portant to know what business he was 
engaged in atthe time of the arrangement 
and to ascertain the character of the 
account into which the money went. In 
addition to continuing the piece-goods 
business and collecting the assets of 
certain shops which are mentioned in 
the yadast, Subrabmanyam seems in 1917 
to have done business of some sort at 
Penang. Whether his speculation in im- 
movable property had then begun it is 
not possible on the evidence to ascertain, 
though it appears in evidence that one 
large transaction of this character took 
place in May, 1920, An account with the 
appellant bank called the ‘“go-down” 
account was opened by Subrahmanyam. 
in January, 1917, and would appear to 
have had reference to the piece-goods 
business, At some date before March, 1918,. 
he began a money-lending business in 
Coral Merchant Street and in that month. 
an account wasopened withthe appellant 
bank called the account of the “street- 
shop” in connéction with this business.. 
The “‘gcedown” account was closed in 
April, 1919, by a transfer to the “street? 
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shop” account e of Rs. 4,401. From that 
date the latter account can only be des- 
cribed as Subrahmanyam’s “private ac- 
count” to use the words of the Ohief Jus- 
tice, or as the appellant bank's written 
statement calls it “his personal ledger in 
the defendant firm”, It is this account 
which was overdrawn in February, 1920, 
and into which the charity money was paid, 
and it was in the books of the money-lend- 
ing business or “street-shop” that Bubrah» 
manyam made credit entries in favour of 
the charities and debited the bank's 
account. What other books of account 
were kept by him does not appear. It is 
not possible on the evidence to ascertain 
that the overdraft outstanding on February 
10, 1920, had been incurred on account of 
the piece-goods business or the money- 
ending business or any other business in 
Particular : still less can it be said that 
any particular business got the benefit of 
the charity money, Unless it can be held 
that the plaintiff atthe time of handing 
over the hundis authorised his uncle to 
borrow the money and use it as he 
chose—whether for buying property, lending 
money, dealing in piece-goods or any other 
business purpose the appellant bank has 
not shown the authority of Subrahmanyam 
to make the transfer of February 10, 
1920. The learned Chief Justice may have 
gone too farif his language was intended 
to exclude all possibility of investing 
money ina business by paying off a 
liability of the business. It wouldnot be 
impossible to puta casein which a busi- 
ness in need of new stock. or having 
occasion to acquire new premises paid for 
its requirements in the first instance by 
means of an overdraft. In such a case, 
a stranger finding money to discharge the 
overdraft might without difficulty be said 
to be investing money in the business. 
Their Lordships are not construing a docue 
ment or even arriving atthe terms of an 
oral bargain spoken to by reliable wit- 
neeses but are in the position of arriving at 
the facts of the case in the light of an 
admission made in the Appellate Court; 
and they find it impossible to be satisfied 
that the discharge of an overdraft on this 
particular account comes within the scope 
or intention of any authority given by the 
plaintiff “to invest the trust funds in his 
own business”, The disappearance of the 
meney intothis account would not among 
ordinary businees men be deemed an 
“investment” of the money and the appel- 
lant bank has not succeeded in showing 
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that Subrahmanyam in February, 1920, 
acted within any authority given to him 
when the hundis were handed over, 


The question of limitation has next 
to be considered. The claim against the 
appellant bank is not that a breach of trust 
was committed by it but thatit took the 
trust property by a transaction with 
Subrahmanyam which was a breach of trust 
on his part and with notice that it wasa 
breach of trust. Their Lordships are of 
opinion that Art, 36 of the Lim, Act 
does not apply to the case and that it comes 
under Art. 120 which prescribes a period 
of six years from the time “when the right 
to sue accrues". ‘The question is whether 
time began torun from February 10, 1920, 
or from the date in 1929 when the plainte 
iff came to know that the money of 
the charities was set off against Bubrah- 
manyam’s debt to the appellant bank 
upon his overdraft. The suit having 
being brought in 1933 it is necessary for 
the plaintif to be able to calculate the 
time from the later date. The language 
of Art. 120 makes no referenceto the 
knowledge of the plaintiff and is in this 
respect in contrast with that of other 
articles, e. g., 90, 91, 92, 95, 96.114. On the 
other hand it was recognised by the 
Board in Musammt Bolo v. Musamat 
Koklan (3) that an infringement of the 
plaintiff's right or at least a clear and 
unequivocal threat toinfringe it is neces- 
sary before time begins to run against 
the plaintiff under the article. The 
Appellate Bench acted upon a principle 
which has been accepted as applicable to 
this article in a number of cases in several 
of the High Courts: Venkateswara Aiyar 
v. Somasundaram Chettiar, 44 Ind. Oas. 
551 (4), Peruri Viswanadham v. Pen» 
dela Narayana Dass (5), Lal Singh v. Jai 
Chand (6), Mathura Singh v. Rama Rudra 
Prasad (7), M. Basavayya v. Majeti Bapana 
(8). In the last-mentioned case it was 


(8) 57 I A 325: 197 Ind, Cas, 737; (1930) A L J 1188; 
32 L W 338; 34 O W N 1169: A IR 1930 P O 270;59 M 
L J 621; Ind. Rul. (1£30) P O 353; 32 Bom. L R 1596; 
52 OL J 450; 11 L 657;31 P L R 832 (P O). 

(4) 44 Ind. Ces. 551; 7 L W 280; (918) M W N 
244 


(5) A I R1928 Mad. 837; 112 Ind. Oas. 28; (1928) M 
WN 415; 28 L W 294. 

(6) 12 1,262; 13) Ind, Oas. 778; A I R 1931 Lah, 
70 (2); 31 P L R 1014; Ind. Ru, (1931) Lah. 
346 


(7) 14 Pat. 824; 162 Ind. Cas, 235; AI R 1936 Pat. 
231; 16 P L T 484; 2 BR 423; 8 R P 522. 
(B)AIR 1930 Mad. 173; 120 Ind. Oas. 880; 30 L 
Ne 911; Ind. Rul. (1930) Mad, 80; 58 ML J 
49, 
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said that in cases in which the relief is 
sought on the ground of fraud, misconduct, 
mistake, ete., it would appear that limi- 
tation is made to commence from the time 
when the fraud, misconduct or mistake 
becomes known to the plaintiff. Such 
articles as £0, 91, 92,95 and 96 were men- 
tioned by way of illustration of this principle 
and it was considered that Art. 120 being 
an omnibus one the general expression 
employed in col. 3 is necessitated by the 
variety of suits coming within its purview, 
in some only of which would fraud, mise 
conduct or mistake be part of the cause 
of action. It was accordingly held that 
it would be in consonance with the scheme 
of the Act if the right to sue should be 
deemed to accrue under Art. 120 from the 
time of the plaintiff's knowledge of the 
fraud, misconduct or mistake where such 
a ground was the basis of the suit. Their 
Lordships can see some difficulties in this 
reasoning a8 a matter of interpretation of 
the language of the statute snd had the 
matter been res integra they are not cere 
tain that this interpretation would have 
prevailed with them. But the decisions in 
India have established a rule of limitation 
under Art, 120, by which the plaintiff in 
the cases to which the rule applies cannot 
be debarred of his remedy unless with 
knowledge of his rights he has been guilty 
of delay. The decisions which have been 
referred to were given in cases where the 
plaintiff sought to set aside a decree passed 
against him when a minor owing to the 
negligence of his guardian, or a mortgage 
of property which belonged not to the 
mortgagor but to a temple, ora transfer 
by a debtor to defeat his creditors. The 
subject-matter of the present suit is come» 
what different but their Lordships are 
prepared to follow the principle of the 
Indian decisions in the present case and 
to hold that the suit is within time. 

It was suggested in the course of argue 
ment that the suit should only have been 
brought with the consent of the Advocate» 
General under 5.92 of the Civil P. C., but 
their Lordships think it clear that no 
such consent is necessary in order that a 
trustee may recover trust property in the 
hands of astranger to the trust. It was 
also contended that an account should 
have been taken as to the monies expended 
by Subrahmanyam upon the charities up 
to the year 1924 alter which he seems to 
have neglected them; but ae no such 
point- appears to have been taken in the 

e High Court their, Lordships do not think 
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right to direct any such account. They ` 
will humbly advise His Majesty that the 
appeal should be dismissed. -The first 
respondent entered an appearance but no- 
case was lodged for any of the respondents. 
The first respondent will get. from the 
appellant firm such costs as he has incur- 
red. | 
_D. Appeal ‘dismissed. 

Solicitors for the Appellants.—Messrs. Hyo 
S. L. Polak & Co. 

Solicitors for Respondent No. 1—Messrs. 
T. L. Wilson & Co, f 
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C.P. Tenancy Act (I of 1920), ss. 13, 12,89—One 
co-sharer purporting to take surrender from tenant 
without authority from others—Matter, if falls under 
8 12 ors, 89 — Whether contrary to 8. 12—S.13, if 
enables tenant to apply for order for possession—X. 
co-sharer but not lambardar purporting to take 
surrender from tenant for consideration—Lambardar 
on application under 8.12, put in possession—Amount 
which Xis entitled to get from his- co-sharers as con- 
tribution. 

A surrender determines the tenancy, it affects the 
rights of thelandlord and the landlord is the whole 
ofthe co-sharers or the lambardar as representing. 
them, If a co-sharer purports withoat authority 
from other co-sharera to take a surrender heis a 
traneferee and the matter falls under s. 12 and not 
under s. 89,0. P. Ten. Act. Such a transfer would. 
normally be, in contravention offs. 12. [p.7, col. 2; p. 
8, col, 1,3? 

Section 13, O. P. Ten. Act, enables the tenant's heirs. 
or the lambardar to apply for an order of possession. 
It does not enable the tenant to get such an order. 
Thus the Act accepts the position that the tenant has- 
divested himself but makes provision for his heirs- 
to get back in his place, alternatively it empowers the 
lambardar to apply for possession. [p. 9, col. 1.) 

One X who was nota lambardar but only a co- 
sharer inthe villege paid consideration to a tenant 
and purported to take surrender from him of certain 
lands. An application was made by the lamberdar 
under s. 13, O. P. Ten, Act, which resulted in an 
order putting the lambardar into possession and direct- 
ing X to apply to Oivil Oourt, if he wanted joint 
possession : 

Held, that the lambardar having been shown to 
have received possession in those circumstances he- 
receives on behalf of all and unless the contrary was 
proved X was entitled to receive his share in those 

elds. 

Held, further that in equity X should be recom- 
peneed not necessarily the [amount fhe expended but. 
such amount as a reasonable man would have paid 
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“less the costa his ce-sharers have incurred in the pro- 
ceeding under s. 13, [p. 7, col. 2; p. 10, col. 1] 
[Case-law reviewed, 


* §8,A.from the appellate decree of the 
Court of the District Judge, Nimar, dated 
July 16, 1935, i 


Stone, C. J. and Clarke, J. (August 17, 
1938)--Thisis an appeal by the plaintiff 
against a judgment and decree dismissing 
an appeal from the trial Oourt’s decree 
which in turn dismissed the plaintiff's 
claim. The plaintiff soughta declaration 
that he was entitled to exclusive possession 
of certain land, alternatively he claimed 
contribution. In this Court the appellant 
restricted the matter in dispute to fields 
Nos. 269 and 270 of Mouza Atud-Bhikari, 
In the lower Courts those fields the 
plaintiff had claimed exclusive possession 
of, alternatively he claimed contribution. 
In the result he has been refused any relief. 
He has even been disallowed a share in 
those fields. That result has been arrived 
at on the following facts : 

The plaintif and the defendants were 
co-owners of the village Atud-Bhikari. The 
first defendant was the lambardar. Fields 
Nos. 269 and 270 were in the possession of a 
tenant, who we will refer to as X. The 
plaintiff, though not the lambardar, purport- 
ed to take a surrender of those fields from 
Xand paid to X the consideration of 
Rs. 3,000. An application was made by the 
lambardar under s. 13 of the Ten. Act which 
application ended with an order, dated 
June 19, 1933 putting the lamberdar in 
possession and directing the present plain- 
tiff, if he wanted joint possession to apply 
to the Oivil Court. 


_ 


Before the passing of that order partition 
proceedings were commenced which ended 
on September 5, 1933, 

The learned lower Appellate Judge in 
para. 1 of his judgment observes that the 
possession ordered to be given to the 
lambardar will of course be a possession 
ofthe lambardar Motisingh in his repre- 
sentative capacity on behalf of all co- 
sharers including the plaintiff himself. 
He has nevertheless held thatthe plaintiff 
is not entitled toany share because he 
has not proved that under the partttion he 
has had allocated tohim any such share. 
The defendants have also failed to prove 
that under the partition any share in 
those fields has been allocated to them 
for the partition award has not been 
proved. 

‘. © In these circumstances Counsel for the 


LAOHHAMAN SINGH v. MOTI SINGH (NAG.) 7 


respondents faintly argued that the decree 
as it stands can be supported. We are 
clearly ofthe opinion that, the lambardar 
having been shown to have received 
possession in those circumstances he ree 
ceives on behalf of all and unless the 
contrary is proved the plaintiffis entitled 
to receive his share in those fields which 
share is Re. 0-3-9, and the decree will be 
modified accordingly. 

There remains the more difficult question 
of whether there is any equity which 
justifies the Court decresing that the other 
co-sharers, who have obtained vacant 
possession through the lambardar of a 
share, shall contribute to the plaintif a 
proportionate share of the consideration 
paid by the plaintiff whereby the tenant 
was in fact caused to give up possession. 
It may be material to observe, when cone 
sidering the equities, that as regards other 
fields defendant No. 2, who like plaintiff, 
was not the lambardar, paid money in 
similar circumstances and has received 
his share from his co-sharers. The difference 
between the cases is that defendant No, 2 
and the lambardar are on friendly terms 
and consequently an arrangement along 
those lines was come to without resort to 
s. 13, whereas the lambardar and plaintiff 
are not on good terms and the machinery 
of s. 13 was resorted to and it is asa 
result of the order made under s. 13 and 
not because of any agreement come to 
that the lambardar was putin possession 
of the disputed fields. In point of fact 
the plaintiff remained in occupation of 
those fields but after the order above 
referred to we consider it clear thatin law 
the lambardar must be deemed to have 
been in possession, 

The scheme of the Ten. Act is inter alia 
torender unlawful any form of transfer 
ofthe holding of an occupancy tenant 
save tothe limited extent to the limited 
class permitted by the Act. The power of 
transferis restricted by s.12 and the power 
of surrender by s. 89, There is a long 
line of cases which decide that one cos 
sharer cannot, for his own benefit, take a 
surrender, A surrender, determines the 
tenancy, it affects the rights of the landlord 
and thelandlord is the whole of the co-sharers, 
or the lambardar as representing them. But 
although this is so, equally clearly the 
general body of co-sharers can act through 
an agent and can authorise a cosharer to 
take a surrender which surrender in such 
case is not taken for the benefit of the 
person taking it but for the bene&t of the 
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landlord, the proprietrry hody. Tf a co- 
sharer purports witbeut this authority, to 
take a surrender he has been treated asa 
transferee and the matter has been dealt 
with as falling ander s, 12 and not under 
S. 89. - 

Such a transfer would normally be, and 
was in this case, in contravention of s. 12 
for that section does not permit transfers by 
an occupancy tepant to co-sharers, it is 
not a sub-letting, it is not a transfer to a 
co-tenant orto an heirof the tenant, and it 
is notatransfer to Govt. or to a land 
mortgage bank. 

Thus this transfer attracts the provisions 
of s, 13 and entitles “the landlord” i. e. for 
this purpose the lambardar acting as such 
on behalf of the general body of pro- 
prietors, to apply: toa Revenue Officer to 
be placed in possession, 

If such an application be made the 
Revenue Officer must (subject to certain 
conditions relating to the fulfilment of 
duties owed by the tenant) place the 
lambardar in possession. Such Officer has 
no power to put him on any terms so as to 
giveeffect to equities which might be out- 
standing. 

Toshow how clear such equities may be 
wo posed the following case: A and B are 
ecesharers and both claim to be lambardar. 
Who in truth is lambardar becomes the 
subject of litigation. In the High Court it 
is decided that A is and A therefore takes 
a surrender and pays money for. such 
surrender. Then on appeal to the Judicial 
Committee B is held to be lambardar. 
Thus As’ actin taking a surrender bee 
comes an unlawful act. B applies before 
the Revenue Officer under s. 13 to be put 
in possession. That Officer cannot listen 
to any question about lis pendens or 
bona fide mistake and is bound to put B 
into possession (of courseon behalf of A 
and B) without putting Bon terms to return 
to A half the consideration. Can not A 
recover such half in a Civil Court? 

That case is a harder case than the 
present. Here, the plaintiff, so far as we 
know, had no reason to think he was the 
lambardar. It is also clear that a tenant 
should not be permitted to burden his 
eo-sharers with an excessive or unnecessary 
payment by arrogating to himself rights 
which belong to the lambardar. But the 
proposition has been argued that under 
no circumstancss can the person whcse 
money has caused the tenant to vacate claim 
any share of that money from his co» 


gharersewhen the lambardar has been put 
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in PESAN A pursuant to the provisions of 
B, 13. . 

The reason is said to be that the. posses» 
sion flows from the order, not from the: 
payment, It is obvious, however, that there 
could be no question of ordering .the 
lambardar to be put in possession unless 
the tenant had already been got out of 
possession as a consequence of the payment 
to him of money. 

Before resolving this question it is desir- 
able to advert to the case Jaw, It is desire 
able before doing go to observe that under 
the old Ten, Act (the present “one is of the 
vex 1920) a transfer was voidable and not 
void. bi 

In Ramdayal v. Gulabia Bat (1), 
Stanyon, A, J. O., held that where ‘a co» 
sharer acquires a tenant right at his own 
cost and for his own benefit the other co» 
owners could either accept him as a tenant 
or allow him, on terms agreed, to hold 
exclusively as co-owner or they could claim 
joint occupancy or occupancy in common 
each sharesholder’ to the extent of his 
share but such aclaim isa claim in equity 
and may be defeated by laches. The 
question of compensation was not considered 
but the rights of the co-sharers to participate 
in the benefit were treated as equitable 
rights. 

In Devajiv. Govind (2), Hallifax, A. J. O. 
regarded sucha co-sharer transferee as 
on a parity with a stranger-transferee save 
that when the order was made unders. 13 
the lambardar would: enter into possession 
on behalf of the whole proprietary body 
which would include a co-sharer transferee 
but would exclude a stranger-transferee. 
Regarded as such a transferee, save as 
aforesaid, is no better off than a stranger. 
It was accordingly held that the co sharer 
transferee would ` not be entitled to con- 
tribution. It was further indicated that 
Stanyon, A. J. C's observations were obiter 
and the view that the rights were equitable 
was not concurred with. 

Moolchand v. Chittoo (3) is a case where 
the acquisition was by a lambardar. The 
question was whether a co-sharer had an 
absolute rigbtto his share of the benefit 
or whether that was contingent on his con- 
tributing his share of the cost of acquiring 
the right including the costs of a litigation. 
There are other and more difficult points 
involved in that case but itis clearly quite 
a different one from the present. It is only 

G4 NLR 120, 
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landlord, the proprietrry hody. Tf a co- 
sharer purports witbeut this authority, to 
take a surrender he has been treated asa 
transferes and the matter has been dealt 
with as falling ander s, 12 and not under 
S. 89. - 

Such a transfer would normally be, and 
was in this case, in contravention of s. 12 
for that section does not permit transfers by 
an occupancy tepant to co-sharers, it is 
not a sub-letting, it is nota transfer to a 
co-tenant or to an heirof the tenant, and it 
is notatransfer to Govt. or to a land 
mortgage bank. 

Thus this transfer attracts the provisions 
of s, 13 and entitles “the landlord” i. e. for 
this purpose the lambardar acting as such 
on behalf of the general body of pro- 
prietors, to apply: toa Revenue Officer to 
be placed in possession. 

If such an application be made the 
Revenue Officer must (subject to certain 
conditions relating to the fulfilment of 
duties owed by the tenant) place the 
lambardar in possession. Such Officer has 
no power to put him on any terms so as to 
giveeffect to equities which might be out- 
standing. 

Toshow how clear such equities may be 
wo posed the following case: A and B are 
ecesharers and both claim to be lambardar. 
Who in truth is lambardar becomes the 
subject of litigation. In the High Court it 
is decided that A is and A therefore takes 
a surrender and pays money for. such 
surrender. Then on appeal to the Judicial 
Committee B is held to be lambardar. 
Thus As’ actin taking a surrender bee 
comes an unlawful act. B applies before 
the Revenus Officer under s. 13 to be put 
in possession. That Officer cannot listen 
to any question about lis pendens or 
bona fide mistake and is bound to put B 
into possession {of courseon behalf of A 
and B) without putting Bon terms to return 
to A half the consideration. Can not A 
recover such half in a Civil Court? 

That case is a harder case than the 
present. Here, the plaintiff, so far as we 
know, had no reason to think he was the 
lambardar. It is also clear that a tenant 
should not be permitted to burden his 
eco-sharers with an excessive or unnecessary 
payment by arrogating to himself rights 
which belong to the lambardar. But the 
proposition has been argued that under 
no Circumstancss can the person whose 
money has caused the tenant to vacate claim 
any share of that money from his co» 


gharersewhen the lambardar has been put 
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in Saa pursuant to the provisions of 
B, 13. . 

The reason is said to be that the. posses» 
sion flows from the order, not from the: 
payment, It is obvious, however, that there 
could be no question of ordering .the 
lambardar to be put in possession unless 
the tenant had already been got out of 
possession as a consequence of the payment 
to him of money. 

Before resolving this question it is desir- 
able to advert to the case Jaw, It is desire 
able before doing go to observe that under 
the old Ten, Act (the present “one is of the 
ven 1920) a transfer was voidable and not 
void. bi 

In Ramdayal v. Gulabia Bat (1), 
Stanyon, A.J. O., held that where ‘a co» 
sharer acquires a tenant right at his own 
cost and for his own benefit the other co» 
owners could either accept him as a tenant 
or allow him, on terms agreed, to hold 
exclusively as co-owner or they could claim 
joint occupancy or occupancy in common 
each shareeholder’ to the extent of his 
share but such aclaim isa claim in equity 
and may be defeated by laches. The 
question of compensation was not considered 
but the rights of the co-sharers to participate 
in the benefit were treated as equitable 
rights. 

In Devajiv. Govind (2), Hallifax, A. J. O. 
regarded sucha co-sharer transferee as 
on a parity with a stranger-transferee save 
that when the order was made unders. 13 
the lambardar would: enter into possession 
on behalf of the whole proprietary body 
which would include a co-sharer transferee 
but would exclude a stranger-transferee. 
Regarded as such a transferee, save as 
aforesaid, is no better off than a stranger. 
It was accordingly held that the co sharer 
transferee would ` not be entitled to con- 
tribution. It was further indicated that 
Stanyon, A. J. C's observations were obiter 
and the view that the rights were equitable 
was not concurred with. 

Moolchand v. Chittoo (3) is a case where 
the acquisition was by a lambardar. The 
question was whether a co-sharer had an 
absolute rigbtto his share of the benefit 
or whether that was contingent on his con- 
tributing his share of the cost of acquiring 
the right including the costs of a litigation. 
There are other and more difficult points 
involved in that case but it is clearly quite 
a different one from the present. It is only 
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landlord, the proprietrry hody. Tf a co- 
sharer purports witbeut this authority, to 
take a surrender he has been treated asa 
transferee and the matter has been dealt 
with as falling ander s, 12 and not under 
S. 89. | 

Such a transfer would normally be, and 
was in this case, in contravention of s. 12 
for that section does not permit transfers by 
an occupancy tevant to co-sharers, it is 
not a sub-letting, it is nota transfer to a 
co-tenant or to an heirof the tenant, and it 
is not a transfer to Govt. or to a land 
mortgage bank. 

Thus this transfer attracts the provisions 
of s, 13 and entitles “the landlord” i. e. for 
this purpose the lambardar acting as such 
on behalf of the general body of pro- 
prietors, to apply: toa Revenue Officer to 
be placed in possession, 

If such an application be made the 
Revenue Officer must (subject to certain 
conditions relating to the fulfilment of 
duties owed by the tenant) place the 
lambardar in possession. Such Officer has 
no power to put him on any terms so as to 
giveeffect to equities which might be out- 
standing. 

Toshow how clear such equities may be 
wo posed the following case: A and B are 
ecesharers and both claim to be lambardar. 
Who in truth is lambardar becomes the 
subject of litigation. In the High Court it 
is decided that A is and A therefore takes 
a surrender and pays money for. such 
surrender. Then on appeal to the Judicial 
Committee B is held to be lambardar. 
Thus As’ actin taking a surrender bee 
comes an unlawful act. B applies before 
the Revenue Officer under s. 13 to be put 
in possession. That Officer cannot listen 
to any question about lis pendens or 
bona fide mistake and is bound to put B 
into possession (of courseon behalf of A 
and B) without putting Bon terms to return 
to A half the consideration. Can not A 
recover such half in a Civil Court? 

That case is a harder case than the 
present. Here, the plaintiff, so far as we 
know, had no reason to think he was the 
lambardar. It is also clear that a tenant 
should not be permitted to burden his 
eo-sharers with an excessive or unnecessary 
payment by arrogating to himself rights 
which belong to the lambardar. But the 
proposition has been argued that under 
no circumstancss can the person whose 
money has caused the tenant to vacate claim 
any share of that money from his co» 


gharersewhen the lambardar has been put 


19210 


in Saa pursuant to the provisions of 
B, 13. . 

The reason is said to be that the. posses» 
sion flows from the order, not from the: 
payment, It is obvious, however, that there 
could be no question of ordering .the 
lambardar to be put in possession unless 
the tenant had already been got out of 
possession as a consequence of the payment 
to him of money. 

Before resolving this question it is desir- 
able to advert to the case Jaw, It is desire 
able before doing go to observe that under 
the old Ten, Act (the present “one is of the 
ven 1920) a transfer was voidable and not 
void. hi 

In Ramdayal v. Gulabia Bat (1), 
Stanyon, A.J. O., held that where ‘a co» 
sharer acquires a tenant right at his own 
cost and for his own benefit the other co» 
owners could either accept him as a tenant 
or allow him, on terms agreed, to hold 
exclusively as co-owner or they could claim 
joint occupancy or occupancy in common 
each sharesholder’ to the extent of his 
share but such aclaim isa claim in equity 
and may be defeated by laches. The 
question of compensation was not considered 
but the rights of the co-sharers to participate 
in the benefit were treated as equitable 
rights. 

In Devajiv. Govind (2), Hallifax, A. J. O. 
regarded sucha co-sharer transferee as 
on a parity with a stranger-transferee save 
that when the order was made unders. 13 
the lambardar would: enter into possession 
on behalf of the whole proprietary body 
which would include a co-sharer transferee 
but would exclude a stranger-transferee. 
Regarded as such a transferee, save as 
aforesaid, is no better off than a stranger. 
It was accordingly held that the co sharer 
transferee would ` not be entitled to con- 
tribution. It was further indicated that 
Stanyon, A. J. C's observations were obiter 
and the view that the rights were equitable 
was not concurred with. 

Moolchand v. Chittoo (3) is a case where 
the acquisition was by a lambardar. The 
question was whether a co-sharer had an 
absolute rigbtto his share of the benefit 
or whether that was contingent on his con- 
tributing his share of the cost of acquiring 
the right including the costs of a litigation. 
There are other and more difficult points 
involved in that case but it is clearly quite 
a different one from the present. It is only 
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landlord, the proprietrry hody. Tf a co- 
sharer purports witbeut this authority, to 
take a surrender he has been treated asa 
transferee and the matter has been dealt 
with as falling ander s, 12 and not under 
S. 89. | 

Such atransfer would normally be, and 
was in this case, in contravention of s. 12 
for that section does not permit transfers by 
an occupancy tevant to co-sharers, it is 
not a sub-letting, it is nota transfer to a 
co-tenant or to an heirof the tenant, and it 
is notatransfer to Govt. or to a land 
mortgage bank. 

Thus this transfer attracts the provisions 
of s, 13 and entitles “the landlord” i. e. for 
this purpose the lambardar acting as such 
on behalf of the general body of pro- 
prietors, to apply: toa Revenue Officer to 
be placed in possession, 

If such an application be made the 
Revenue Officer must (subject to certain 
conditions relating to the fulfilment of 
duties owed by the tenant) place the 
lambardar in possession. Such Officer has 
no power to put him on any terms so as to 
giveeffect to equities which might be out- 
standing. 

Toshow how clear such equities may be 
wo posed the following case: A and B are 
ecesharers and both claim to be lambardar. 
Who in truth is lambardar becomes the 
subject of litigation. In the High Court it 
is decided that A is and A therefore takes 
a surrender and pays money for. such 
surrender. Then on appeal to the Judicial 
Committee B is held to be lambardar. 
Thus As’ actin taking a surrender bee 
comes an unlawful act. B applies before 
the Revenus Officer under s. 13 to be put 
in possession. That Officer cannot listen 
to any question about lis pendens or 
bona fide mistake and is bound to put B 
into possession {of courseon behalf of A 
and B) without putting Bon terms to return 
to A half the consideration. Can not A 
recover such half in a Civil Court? 

That case is a harder case than the 
present. Here, the plaintiff, so far as we 
know, had no reason to think he was the 
lambardar. It is also clear that a tenant 
should not be permitted to burden his 
eco-sharers with an excessive or unnecessary 
payment by arrogating to himself rights 
which belong to the lambardar. But the 
proposition has been argued that under 
no Circumstancss can the person whose 
money has caused the tenant to vacate claim 
any share of that money from his co» 


gharersewhen the lambardar has been put 


19210 


in Saa pursuant to the provisions of 
B, 13. . 

The reason is said to be that the. posses» 
sion flows from the order, not from the: 
payment, It is obvious, however, that there 
could be no question of ordering .the 
lambardar to be put in possession unless 
the tenant had already been got out of 
possession as a consequence of the payment 
to him of money. 

Before resolving this question it is desir- 
able to advert to the case Jaw, It is desire 
able before doing go to observe that under 
the old Ten, Act (the present “one is of the 
ven 1920) a transfer was voidable and not 
void. bi 

In Ramdayal v. Gulabia Bat (1), 
Stanyon, A, J. O., held that where ‘a co» 
sharer acquires a tenant right at his own 
cost and for his own benefit the other co» 
owners could either accept him as a tenant 
or allow him, on terms agreed, to hold 
exclusively as co-owner or they could claim 
joint occupancy or occupancy in common 
each sharesholder’ to the extent of his 
share but such aclaim isa claim in equity 
and may be defeated by laches. The 
question of compensation was not considered 
but the rights of the co-sharers to participate 
in the benefit were treated as equitable 
rights. 

In Devajiv. Govind (2), Hallifax, A. J. O. 
regarded sucha co-sharer transferee as 
on a parity with a stranger-transferee save 
that when the order was made unders. 13 
the lambardar would: enter into possession 
on behalf of the whole proprietary body 
which would include a co-sharer transferee 
but would exclude a atranger-transferee. 
Regarded as such a transferee, save as 
aforesaid, is no better off than a stranger. 
It was accordingly held that the co sharer 
transferee would ` not be entitled to con- 
tribution. It was further indicated that 
Stanyon, A. J. C's observations were obiter 
and the view that the rights were equitable 
was not concurred with. 

Moolchand v. Chittoo (3) is a case where 
the acquisition was by a lambardar. The 
question was whether a co-sharer had an 
absolute rigbtto his share of the benefit 
or whether that was contingent on his con- 
tributing his share of the cost of acquiring 
the right including the costs of a litigation. 
There are other and more difficult points 
involved in that case but it is clearly quite 
a different one from the present. It is only 
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landlord, the proprietrry hody. Tf a co- 
sharer purports witbeut this authority, to 
take a surrender he has been treated asa 
transferes and the matter has been dealt 
with as falling ander s, 12 and not under 
S. 89. - 

Such a transfer would normally be, and 
was in this case, in contravention of s. 12 
for that section does not permit transfers by 
an occupancy tepant to co-sharers, it is 
not a sub-letting, it is nota transfer to a 
co-tenant or to an heirof the tenant, and it 
is notatransfer to Govt. or to a land 
mortgage bank. 

Thus this transfer attracts the provisions 
of s, 13 and entitles “the landlord” i. e. for 
this purpose the lambardar acting as such 
on behalf of the general body of pro- 
prietors, to apply: toa Revenue Officer to 
be placed in possession, 

If such an application be made the 
Revenue Officer must (subject to certain 
conditions relating to the fulfilment of 
duties owed by the tenant) place the 
lambardar in possession. Such Officer has 
no power to put him on any terms so as to 
giveeffect to equities which might be out- 
standing. 

Toshow how clear such equities may be 
wo posed the following case: A and B are 
ecesharers and both claim to be lambardar. 
Who in truth is lambardar becomes the 
subject of litigation. In the High Court it 
is decided that A is and A therefore takes 
a surrender and pays money for. such 
surrender. Then on appeal to the Judicial 
Committee B is held to be lambardar. 
Thus As’ actin taking a surrender bee 
comes an unlawful act. B applies before 
the Revenus Officer under s. 13 to be put 
in possession. That Officer cannot listen 
to any question about lis pendens or 
bona fide mistake and is bound to put B 
into possession {of courseon behalf of A 
and B) without putting Bon terms to return 
to A half the consideration. Can not A 
recover such half in a Civil Court? 

That case is a harder case than the 
present. Here, the plaintiff, so far as we 
know, had no reason to think he was the 
lambardar. It is also clear that a tenant 
should not be permitted to burden his 
eo-sharers with an excessive or unnecessary 
payment by arrogating to himself rights 
which belong to the lambardar. But the 
proposition has been argued that under 
no Circumstancss can the person whose 
money has caused the tenant to vacate claim 
any share of that money from his co» 


gharersewhen the lambardar has been put 


19210 


in PERNA pursuant to the provisions of 
B, 13. . 

The reason is said to be that the. posses» 
sion flows from the order, not from the: 
payment, It is obvious, however, that there 
could be no question of ordering .the 
lambardar to be put in possession unless 
the tenant had already been — got out of 
possession as a consequence of the payment 
to him of money. 

Before resolving this question it is desir- 
able to advert to the case law. It is desire 
able before doing go to observe that under 
the old Ten, Act (the present “one is of the 
ven 1920) a transfer was voidable and not 
void. bi 

In Ramdayal v. Gulabia Bat (1), 
Stanyon, A, J. O., held that where ‘a co» 
sharer acquires a tenant right at his own 
cost and for his own benefit the other co» 
owners could either accept him as a tenant 
or allow him, on terms agreed, to hold 
exclusively as co-owner or they could claim 
joint occupancy or occupancy in common 
each sharesholder’ to the extent of his 
share but such aclaim isa claim in equity 
and may be defeated by laches. The 
question of compensation was not considered 
but the rights of the co-sharers to participate 
in the benefit were treated as equitable 
rights. 

In Devajiv. Govind (2), Hallifax, A. J. O. 
regarded sucha co-sharer transferee as 
on a parity with a stranger-transferee save 
that when the order was made unders. 13 
the lambardar would: enter into possession 
on behalf of the whole proprietary body 
which would include a co-sharer transferee 
but would exclude a stranger-transferee. 
Regarded as such a transferee, save as 
aforesaid, is no better off than a stranger. 
It was accordingly held that the co sharer 
transferee would ` not be entitled to con- 
tribution. It was further indicated that 
Stanyon, A. J. C's observations were obiter 
and the view that the rights were equitable 
was not concurred with. 

Moolchand v. Chittoo (3) is a case where 
the acquisition was by a lambardar. The 
question was whether a co-sharer had an 
absolute rigbtto his share of the benefit 
or whether that was contingent on his con- 
tributing his share of the cost of acquiring 
the right including the costs of a litigation. 
There are other and more difficult points 
involved in that case but it is clearly quite 
a different one from the present. It is only 
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landlord, the proprietrry hody. Tf a co- 
sharer purports witbeut this authority, to 
take a surrender he has been treated asa 
transferes and the matter has been dealt 
with as falling ander s, 12 and not under 
S. 89. - 

Such a transfer would normally be, and 
was in this case, in contravention of s. 12 
for that section does not permit transfers by 
an occupancy tepant to co-sharers, it is 
not a sub-letting, it is nota transfer to a 
co-tenant or to an heirof the tenant, and it 
is notatransfer to Govt. or to a land 
mortgage bank. 

Thus this transfer attracts the provisions 
of s, 13 and entitles “the landlord” i. e. for 
this purpose the lambardar acting as such 
on behalf of the general body of pro- 
prietors, to apply: toa Revenue Officer to 
be placed in possession. 

If such an application be made the 
Revenue Officer must (subject to certain 
conditions relating to the fulfilment of 
duties owed by the tenant) place the 
lambardar in possession. Such Officer has 
no power to put him on any terms so as to 
giveeffect to equities which might be out- 
standing. 

Toshow how clear such equities may be 
wo posed the following case: A and B are 
ecesharers and both claim to be lambardar. 
Who in truth is lambardar becomes the 
subject of litigation. In the High Court it 
is decided that A is and A therefore takes 
a surrender and pays money for. such 
surrender. Then on appeal to the Judicial 
Committee B is held to be lambardar. 
Thus As’ actin taking a surrender bee 
comes an unlawful act. B applies before 
the Revenus Officer under s. 13 to be put 
in possession. That Officer cannot listen 
to any question about lis pendens or 
bona fide mistake and is bound to put B 
into possession {of courseon behalf of A 
and B) without putting Bon terms to return 
to A half the consideration. Can not A 
recover such half in a Civil Court? 

That case is a harder case than the 
present. Here, the plaintiff, so far as we 
know, had no reason to think he was the 
lambardar. It is also clear that a tenant 
should not be permitted to burden his 
eco-sharers with an excessive or unnecessary 
payment by arrogating to himself rights 
which belong to the lambardar. But the 
proposition has been argued that under 
no Circumstancss can the person whose 
money has caused the tenant to vacate claim 
any share of that money from his co» 


gharersewhen the lambardar has been put 


19210 


in Saa pursuant to the provisions of 
B, 13. . 

The reason is said to be that the. posses» 
sion flows from the order, not from the: 
payment, It is obvious, however, that there 
could be no question of ordering .the 
lambardar to be put in possession unless 
the tenant had already been got out of 
possession as a consequence of the payment 
to him of money. 

Before resolving this question it is desir- 
able to advert to the case Jaw, It is desire 
able before doing go to observe that under 
the old Ten, Act (the present “one is of the 
ven 1920) a transfer was voidable and not 
void. bi 

In Ramdayal v. Gulabia Bat (1), 
Stanyon, A.J. O., held that where ‘a co» 
sharer acquires a tenant right at his own 
cost and for his own benefit the other co» 
owners could either accept him as a tenant 
or allow him, on terms agreed, to hold 
exclusively as co-owner or they could claim 
joint occupancy or occupancy in common 
each shareeholder’ to the extent of his 
share but such aclaim isa claim in equity 
and may be defeated by laches. The 
question of compensation was not considered 
but the rights of the co-sharers to participate 
in the benefit were treated as equitable 
rights. 

In Devajiv. Govind (2), Hallifax, A. J. O. 
regarded sucha co-sharer transferee as 
on a parity with a stranger-transferee save 
that when the order was made unders. 13 
the lambardar would: enter into possession 
on behalf of the whole proprietary body 
which would include a co-sharer transferee 
but would exclude a stranger-transferee. 
Regarded as such a transferee, save as 
aforesaid, is no better off than a stranger. 
It was accordingly held that the co sharer 
transferee would ` not be entitled to con- 
tribution. It was further indicated that 
Stanyon, A. J. C's observations were obiter 
and the view that the rights were equitable 
was not concurred with. 

Moolchand v. Chittoo (3) is a case where 
the acquisition was by a lambardar. The 
question was whether a co-sharer had an 
absolute rigbtto his share of the benefit 
or whether that was contingent on his con- 
tributing his share of the cost of acquiring 
the right including the costs of a litigation. 
There are other and more difficult points 
involved in that case but it is clearly quite 
a different one from the present. It is only 
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landlord, the proprietrry hody. Tf a co- 
sharer purports witbeut this authority, to 
take a surrender he has been treated asa 
transferee and the matter has been dealt 
with as falling ander s, 12 and not under 
S. 89. - 

Such a transfer would normally be, and 
was in this case, in contravention of s. 12 
for that section does not permit transfers by 
an occupancy tepant to co-sharers, it is 
not a sub-letting, it is not a transfer to a 
co-tenant orto an heirof the tenant, and it 
is notatransfer to Govt. or to a land 
mortgage bank. 

Thus this transfer attracts the provisions 
of s, 13 and entitles “the landlord” i. e. for 
this purpose the lambardar acting as such 
on behalf of the general body of pro- 
prietors, to apply: toa Revenue Officer to 
be placed in possession, 

If such an application be made the 
Revenue Officer must (subject to certain 
conditions relating to the fulfilment of 
duties owed by the tenant) place the 
lambardar in possession. Such Officer has 
no power to put him on any terms so as to 
giveeffect to equities which might be out- 
standing. 

Toshow how clear such equities may be 
wo posed the following case: A and B are 
ecesharers and both claim to be lambardar. 
Who in truth is lambardar becomes the 
subject of litigation. In the High Court it 
is decided that A is and A therefore takes 
a surrender and pays money for. such 
surrender. Then on appeal to the Judicial 
Committee B is held to be lambardar. 
Thus As’ actin taking a surrender bee 
comes an unlawful act. B applies before 
the Revenue Officer under s. 13 to be put 
in possession. That Officer cannot listen 
to any question about lis pendens or 
bona fide mistake and is bound to put B 
into possession (of courseon behalf of A 
and B) without putting Bon terms to return 
to A half the consideration. Can not A 
recover such half in a Civil Court? 

That case is a harder case than the 
present. Here, the plaintiff, so far as we 
know, had no reason to think he was the 
lambardar. It is also clear that a tenant 
should not be permitted to burden his 
eo-sharers with an excessive or unnecessary 
payment by arrogating to himself rights 
which belong to the lambardar. But the 
proposition has been argued that under 
no circumstancss can the person whcse 
money has caused the tenant to vacate claim 
any share of that money from his co» 


gharersewhen the lambardar has been put 
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in PESAN A pursuant to the provisions of 
B, 13. . 

The reason is said to be that the. posses» 
sion flows from the order, not from the: 
payment, It is obvious, however, that there 
could be no question of ordering .the 
lambardar to be put in possession unless 
the tenant had already been got out of 
possession as a consequence of the payment 
to him of money. 

Before resolving this question it is desir- 
able to advert to the case Jaw, It is desire 
able before doing go to observe that under 
the old Ten, Act (the present “one is of the 
vex 1920) a transfer was voidable and not 
void. bi 

In Ramdayal v. Gulabia Bat (1), 
Stanyon, A, J. O., held that where ‘a co» 
sharer acquires a tenant right at his own 
cost and for his own benefit the other co» 
owners could either accept him as a tenant 
or allow him, on terms agreed, to hold 
exclusively as co-owner or they could claim 
joint occupancy or occupancy in common 
each sharesholder’ to the extent of his 
share but such aclaim isa claim in equity 
and may be defeated by laches. The 
question of compensation was not considered 
but the rights of the co-sharers to participate 
in the benefit were treated as equitable 
rights. 

In Devajiv. Govind (2), Hallifax, A. J. O. 
regarded sucha co-sharer transferee as 
on a parity with a stranger-transferee save 
that when the order was made unders. 13 
the lambardar would: enter into possession 
on behalf of the whole proprietary body 
which would include a co-sharer transferee 
but would exclude a stranger-transferee. 
Regarded as such a transferee, save as 
aforesaid, is no better off than a stranger. 
It was accordingly held that the co sharer 
transferee would ` not be entitled to con- 
tribution. It was further indicated that 
Stanyon, A. J. C's observations were obiter 
and the view that the rights were equitable 
was not concurred with. 

Moolchand v. Chittoo (3) is a case where 
the acquisition was by a lambardar. The 
question was whether a co-sharer had an 
absolute rigbtto his share of the benefit 
or whether that was contingent on his con- 
tributing his share of the cost of acquiring 
the right including the costs of a litigation. 
There are other and more difficult points 
involved in that case but itis clearly quite 
a different one from the present. It is only 
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1941 ` 
‘by the manner in which the parties to the 
“deed themselves construed it afterwards. 
(His Lordship then referred to the evidence 
:on this and proceeded.) It is unnecessary 
to deal with this question at any length, 
because it was conceded before us that the 
deed of assignment cannot be challenged 
by any of the partners, because al), the 
‘partners other than Seddon and Rasaraj. 
‘be it Kishoti, Dakshina or Sasti, entered 
into the partnership subject to the rights 
acquired by Bangar and Daga under the 
contract of July 1920 to which reference 
has been already made in the statement 
of fact. In the Court below, as well asin 
this Oourt,a large number of arguments 
were put forward on behalf of defendants 
Nos. 7 to 9 toshow that the grounds put 
forward in paras. 11 (a) of the plaint, that 
is to say, that Daga and Bangar acquired 
‘title toa 2 annas share in the properties 
of Seddon & Oo., under the compromise 
decree, cannot be accepted. Broadly speak- 
ing, these arguments may be divided under 
three heads: (1) that the decree contains no 
provision whatsoever giving effect to the 
deed of assignment, (2) that the construction 
put upon the decree by the plaintif ig 
wrong and (3) that the decree is void and 
did not confer any title upon Daga and 
Bangar. (His Lordship then dealt with 
the first two points and proceeded.) The 
learned Subordinate Judge has accepted 
almost all the contentions of defendants 
Nos, 7 to 9 against the compromise 
decree and though I am not disposed to 
agree with many of his conclusions, I 
consider it unnecessary to refer to them or 
give my reasons for differing from them, 
because being of the view that the deed 
of assignment had conveyed a 2 annas 
share in the properties to Bangar and Daga, 
I consider it unnecessary to deal with the 
question whether the decree by itself and 
apart from the deed of assignment would 
operate fo convey such title. 

One of the peculiar features of this case 
is that the Raja has impugned “the surren- 
der” which was brought about by direct 
negotiations between him and the Receiver, 
and defendants Nos. 7 to 9 have impugned 
the decree which was passed with their con» 
sent in their own suit. and which they 
treated asa valid decree up to the stage of 
execution. In order toimpugn these trans- 
actions the plaintiff as well as defendants 
Nos.7 to9 have come to Court with the 
common case that Rasaraj, Dakshina and 
Kishori are still interested in the properties 
which were in possession of Seddon & Oo., 
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at the date of the suit. Seddon and thé 
Receiver on the other hand have. asserted 
that these three persons having ceased to 
be partners long ago are no longer interested 
in those properties. The account given by 
Seddon in his written statement is that he 
purchased the interest of Kishori and 
Dakshina in the partnership properties on 
May 23, 1922, and has paid Rs. 10,000 to 
them out 
Rasaraj retired from the partnership on and 
from January 1, 1923. The written statement 
of defendant No, 10 is silent on the point but 
in Court- he has supported Seddon’s state- 
ment. | 

Now, on the evidence as it stands which 
is somewhat meagre the true position seems 
to be that Rasaraj, Dakehina and Kishori 
had retired from the partnership on or 
about the dates mentioned in Seddon's 
written statement, but as no formal docus 
ment has been executed by them giving up 
their interest in the partnership properties, 
it has now become a debatable question as 
to whether in law their interest in the pro- 
perties has come to an end. However that 
may be, in the view which I have taken 
the question is not of much importance. If 
my interpretation of the deed of assignment 
is correct, Bangar and Daga acquired a 
good title to a 2 annas share in the proper- 
ties in question by virtue of that deed and 
the title so acquired has been only re- 
affirmed by the decree. 

It appears that the title of Bangar and 
Daga under the deed of assignment and 
under the decree is challenged by no one 
excepting Bangar himself and the sons of 
Daga. As I have already stated Seddon was 
a party to the compromise decree in the 
suit at Asansol and Rasaraj had stated in 
that suit that he was no longer interested 
in the partnership properties. In the 
present suit Seddon accepts the plaintifi’s 
case in toto and the heirs of Dakshina and 
Kishori have not traversed the statement 
made in the plaint that Daga and Bangar 
had acquired a valid title to a 2 annas 
share in the properties mentioned in the 
deed of assignment. Thus, on such materials 
as are before us, it is difficult to hold that 
Daga and Bangar have no share in the 
properties in respect of which royalties ara 
claimed in the suit. The next question to 
be considered is whether as assignees of a 
share in the properties, defendants Nos, 7 
and 9 are liable to pay the royalty claimed 
in the snit. It has. been contended on 
their behalf that the doctrine of pri- 
vity of estate on: which they. are 
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Sought to be made liable cannot be 
invoked in India, but s. 108, T. P. Act, sug- 
gests otherwise and the point is concluded 
by the decision of the Judicial Committee 
in Ramkinkar Banerjee v. Satya Charan (10) 
where it has been held that the doctrine of 
privity of estate is applicable to this 
country also. 

It was also contended on behalf of defen- 
dants Nos.7to that even ifthe consent 
decree operated to transfer title, they are not 
liable to pay royalty, because the estate ber 
ing in the hands of the Receiver they were 
never in direct possession of it and because 
the compromise decree ja so far as it relates 
toa 2 annas interest in the properties is 
incapable of execution nor can they under 
that decree obtain khas possession of any 
part of the property. The argument, howe 
ever does not ‘take note of the fact that for 
the application of the doctrine of privity of 
estate all that is necessary to be found is 
whether possessory title has passed or not 
and the question whether possession has 
been taken is immaterial. The mere fact 
that Bangar and Daga did not take any 
effective step to obtain possession from the 
Receiver or to realise their share in the pro- 
fits of the estate from him is not sufficient 
to defeat the landlord’s right to realise 
royalty from them. That actual possession 
is not necessary in such a case is established 
by the decision of the Judicial Committee 
in Ramkinkar Banerjee v. Satya Charan (10) 
The next point to be considered is whether 
defendants Nos. 7 and 9 are liable jointly 
and severally with the other defendants to 
pay the whole royalty or they are liable to 
pay it only in proportion to their share in 
the properties. The law as to the liability 
of an assignee of a part of a demised pre- 
mises has been stated thus by Foa in his 
book on the Law of Landlord and Tenant: 

“Whether an assignment by the lessee of his whole 
interest in part of the demised premises (an act by 
which he is said to ‘sever’ the term) creates a 
privity of estate between the lessor and assignee in 
respect of the whole land has been said to be doubt- 
ful Curtis v. Spitty (11). But such an assignment 
will at all events render the assignee liable for 
rent Gamon v. Vernon (12) and upon the covenants 
of the lease :which can be apportion e. g. the 
covenant to repair Congham v, King (13) in propor- 
tion to the share it conveys to him; and it has 
now been laid down {in Ireland) as “well-settled 

(10) 20 P L T 147; 179 Ind, Oas. 328; AIR 1939 
P O 14;66 I A 50;1 L R (1939) 1 Oal. 283;1939 OL R 
46;5 BR 258; 11 R PO 134; 19390 W N 43; 430 W 
N 281;49L W 229; 1939 R D 144; (19391 ML J 
544; 69 O L J254; 41 Bom, L R 672; 1939 M WN 
601; (1939) Kar, (P 0) 78 (P 0). 

(11) (1834-40) 1 Bing. (N 0) 756. 

(12) (1662) 2 Lev. 231. 

. Q3) (1625) Oro. Oar. 221, 
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law" that the assignee is liable in so far, and in. 
so far only as the covenants affect the lands in- 
his possession, and as regards*rent only for an 
apportioned part of the rent properly chargeable in. 
respect of the lands actually vested in him: 
Dooner v. Odlum (14). Where however the share .of 
demised premises is not held by the assignee in 
severality, as where they become vested in joint 
tenants or tenants-in-common, the case is different, 
because he with the others, holdsthe whole estate, 
and privity in respect of it exists accordingly 
between him andthe lessor. Consequently, where a 
lease became vested by assignment in two tenants- 
jn-common, it was held that either of them was 
liable to the lessor for the full amount of damages 
found to be due for breaches of the covenant to 
repair United Dairies Ltd. v, Public Trustee (15). 
And the same principle probably applies to rent.” 

The italicized words in the above pas- 
sage will show that there is no direct autho 
rity on the question even in England. In 
United Dairies Ltd. v. Public Trustee (15),. 
which is the latest case on the subject, 
Greer, J., ‘recognized that the question 
was one of some difficulty and he also stated 
that the case had been argued before him 
on the assumption that . 

“in English Law, whatever may be the case in Ireland 
a tenant-in-common was not liable for the whole 
rent, but only for a proportionate part.” 

He was, however, of the opinion that the 
question was not definitely concluded by 
any decision of the English Oourts and 
after examining the cases on which the old 
view was based he observed as follows; 

“It seems to me on the authorities that it has 
never been conclusively established that an assignee 
holding with other tenants under the terms of the 
original lease is not liable jointly with those 
other tenants for the whole rent He has an 
interest in the whole of the land leased, though 
itis only a partial interest; his estate extends over 
the whole of the land leased; and I see no valid 
reason why tenants in common should be in a. 
position as regards liability for rent different 
from that of joint tenants, I am inclined to think 
that each of the tenants-in-common has the privity 
of estate with the landlord in the whole of the 
land leased." : 

The learned Judge then pointed out that 
the case before him was not a case ofrent, 
but was an action to recover damages for 
breach of covenant to repair the leased 
property and so he concluded as follows: 

“However this may be even if tenants-in-common 
are only liable for the duly apportioned partof the 
rent, it by no means follows that they are only liable 
for an apportioned part of the damage for breach of 
covenant to repair. It seems clear that before the 
preach the obligation of each of them is of necessity 
an obligation to repair the whole estate, This in 
itself is not divisible,” 


Thus, strictly speaking the above case 
does not decide that the assignee of a share. 
in a demised premises is liable for the 

(14) (1914) 2 Ir, R 411. 


(15) (1923) 1 K B 469; 62L J KB 


326; 128 L T 768; 
49 T L R 125;67 SJ 199, aha; ; a 
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-whole rent, but in view of the observations 
-of Greer, J., it has been held in several cases 
in India that such an assignee may be sued 
for the whole rent: see Kunnisow v. Parkum 
Mullolé Chathu (16), Musafkanni Ravuthar 
v. Doraisingham (17). Jagan Mohan v. 
Brojendra Kumar (18) and Moti Lal v. 
Kariar Singh (19). The English authors 
are also inclined to take the same view now. 
Now, if the matter was not covered by 
authorities and I was free to express my own 
opinion untrammelled by the decisions to 
which I have referred, I would be inclined 
to the view that the assignee of a part of 
-demised premises in a case like the present 
is liable only for proportionate rent. The 
doctrine of privity of estate is a somewhat 
technical doctrine and apart from it one 
might find it difficult to discriminate on 
general principles between an assignment 
by a lessee of his whole interest in part of 
the demised premises (severance of terms) 
and an assignment by him of a share only 
in the whole of the demised premises, The 
landlord in each case is entitled to ignore 
the assignment and sue the assignor alone 
_ for the whole rent on the ground of privity 
of contract. If however, he does not desire 
to ignore the assignment and wants to 
make both the assignor and the assignee 
liable, it is only fair that he should be re« 
‘quired to give the assignment which is the 
basis of the adssignee’s liability its full 
effect and realize rent which is a divisible 
claim in proportion tothe shares held by 
the assignor and the assignee. The ques» 
tion, however, a5 was observed by Greer, J. 
is a difficult one and as at present advise 
ed Iam not prepared to dissent from the 
prevailing view. 

There is only one other question which 
I wish to deal with before I proceed to 
consider what should be the form of the 
decree in this case. Defendant No, 10 has 
now been replaced by two other Receivers 
who, after the argument for the appellant 
had been nearly concluded filed an appli- 
-cation asking usto hold that the appeal is 
not properly constituted inasmuch as all 
the heirs of the deceased plaintiff have not 
been made parties and that no new decree 
can be passed in the absence of these heirs. 


(16) 38 M 86; 17 Ind. Cag. 933; A I R 1916 Mad. 768, 
23M L J 695;12 M_L T 605, 

(17) A IR 1927 Mad. 931; 105 Ind. Oas. 179; 54M L 
J 30; 28 L W 288. 

(18) 530 197; 90 Ind. Oas. 211; A I R 1925 Cal. 
1056; 420 L J 232; 290 WN 1000 (F B). 

(19) 11 L 427; 127 Ind, Cas. l; A I R 1930 Lah, 
515; 31 P L R 644; Ind. Rul, (1930) Lah, 801 
4EB fy oe 
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It is common ground that the deceased 
plaintiff was the owner of an impartible 
estate and on his death the impartible 
estate has now devolved on his eldest son, 
the present appellant, It is stated on be- 
half of the new Receivers that the deceas- 
ed Raja has left several other heirs and they 
are necessary parties to the appeal, inas- 
much as tbe royalties for which the suit has 
been brought were under the law not part 
ofthe impartible estate but were the per- 
sonal property of the deceased plaintiff. 

Now, it appears that after the death 
of the late Raja the present appellant made 
an application for being substituted for 
him in this appeal on the allegation that 
he was the legal representative of the 
deceased appellant, Notice of this appli- 
cation was served on all the respondents 
including defendant No. 10 who has been 
succeeded by the new Receivers as well as. 
defendants Nos. 7 to 9, but as none of them 
objected to the appellant’s petition, he was 
duly substituted in the place of his deceased 
father, It appears to me therefore that as far 
as the present proceedings are concern- 
ed, the question cannot be re-opened and 
it must be deemed to have been construe- 
tively decided that the appellant is the 
legal representative of his deceased father 
and is entitled to prosecute the appeal in 
this capacity. If the old Receiver could 
not raise the present objection, I do not 
see how the present Receivers can do so. 
None of the alleged heirs of the Raja has 
appeared in this Oourt to oppose the 
appellant's petition or applied before us 
to be substituted in place of the deceased 
Raja nor have we any materials before us 
which would justify the view that so far 
as the present appesl is concerned, the 
present appellant who is admittedly the 
senior mcst member of a Hindu family 
cannot represent the other members of the 
family. In these circumstances I am not 
inclined to entertain the objection at this 
late stage of the case, The question 
however as to what will be the rights inter 
se of the present appellants and the other 
heirs of the Raja is one which need not be 
decided in this Court, as it is always open 
to any party who claims to be interested 
in the royalties to claim his share from 
the appellant in a duly constituted suit, if 
necessary, ' 

The only point which remains to be 
decided is what should be the form of the 
decree to be passed in this appeal. As 
it has been held by me that the plaintiff e 
cannot recover royalty for the surrendered 
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villages in this suit, the decision of the 
Gourt below must stand so far as the 
amount decreed is concerned and it must 
also stand with regard to defendants other 
than defendants Nos. 7 and 9, those defend- 
ants not having appealed against thè 
decree of the trial Court. As to defend- 
ants Nos. 7 and 9 I should have in view of 
my findings granted a decreed against them 
in the same terms as are to be found in 
the decree granted by the trial Court 
against defendants Nos. 1 to 6, but in my 
opinion in the circumstances disclosed in 
the evidence, it will not be just to pass 
such a decree against them. It was not 
disputed before us that defendant No. 9 
and the father of defendant No. 7, Kedar 
Nath Daga, bad advanced very large sums 
of money to Seddon & Co, and the money 
has still remained unpaid. In the deed of 
assignment there was an express clause 
that the royalty would be paid to the 
landlord by Seddon & Oo, who were to be 
in possession of and manage the whole 
property including the share assigned by 
them. Under the compromise decree aleo, 
defendant No, 9 or Kedar Nath Daga did 
not get khas possession of the 2 annas 
share in the properties of Seddon & Oo, 
Paras. 4 to 6 of the terms of settlement 
which have been incorporated in the decree 
contain provisions as to how the decretal 
money was to be paid and how the interests 
of defendant No. 9 and Daga were to be 
safeguarded, but it is common ground 
that no Receiver, as contemplated in the 


decree, has yet been appointed and the. 


property still continues to be in possession 
of the Receiver appointed in Sasti’s suit. 
Whether technically the possession of the 
Receiver is possession on behalf of all the 
parties interested or not, there is no doubt 
that he is the person who is in de facto 
possession of the entire estate. It is also 
clearly establishéd that the whole prop- 
erty was in the possession ofthe Receiver 
during the years for which royalty is 
claimed and defendants Nos, 7 and 9 never 
dealt with the property in any way. It is 
also not disputed that the royalty has been 
made the first charge on the demised pre- 
mises under the lease granted by the 
plaintiff to Seddon & Co. though it is trus 
that the plaintiff has his option under the 
Jaw not to enforce the charge. 

In these circumstances it seems fair and 
equitable that the decree passed against 
defendants Nos. 7 and 9sbould be subject 

eto this condition that before proceeding 


against them the appellant should. in the, 
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first instance try to recover the amount - 
decreed from the Receivers who have 
succeeded defendant No, 10. The Receivers 
will not be personally liable, but they- 
shall pay the decretal amount out of 
the assets of Seddon & Co. In case the- 
whole or any part of the amount decreed 
cannot be realized from the Receivers the | 
appellant will be entitled to realize such 
amount from defendants Nos. 7 and 9,. 
but defendant No. 7 will be liable only 
to the extent of the assets of his deceas- 
ed father. I should like to state that the 
learned Advocate for the appellant had 
no objection to a decree being passed in. 
these terms as against defendants Nos, 7 
and 9. As the decree of the Oourt below. 
stands the appellant will be at liberty to 
proceed against defendants Nos. 1 to 6 at 
once. If however the appellant chooses not 
to proceed against them, but to proceed 
against defendants Nos. 7 and 9, he must 
adopt the procedure indicated above and 
if he does so, these defendants will not 
be heard to say that the appellant must.’ 
first proceed against defendants Nos. 1 to 6. - 

The appeal is accordingly allowed in- 
part as against defendants Nos. 7 and 9 
who are respondents Nos, 7 and $ and it 
is dismissed as against the other respone.: 
dents. As the appeal fails against the 
Receiver respondents, the latter will be. 
entitled to their costs in this appeal, hearing 
fee being fixed at 50 gold mohurs. There 
will however be no order as to costs as 
between the appellant and the other 
respondents. We make no order for costs 
as against respondents Nos. 7 and 9 be . 
cause the success is divided. The appel- 
lant did not press hia appeal as against. 
respondent No. 8 and there was little or 
no contest on behalf of the other respon- . 
dents and so we make no order for costs. 
so far as they are concerned. 

Chatterji, J.—(After stating the facts,.. 
his Lordship proceeded.) Before dealing 
with the merits of the appeal I should 
dispose of the preliminary objection of 
the new Receivers, Their contention is. 
that although the estate within which the 
disputed villages lie is an impartible 
estate which on the death of the original 
appellant devolved on his eldest son the 
present appellant, the royalties for which 
the suit was brought were under the law ` 
not part of the impatible estate but were, 
the personal property of the deceased pro- 
prietor and as such devolved after his death - 
on his heirs under the ordinary law of. 
inheritance, The appellant's answer to this, 
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is that the application for substitution 
which was made by him was based on 
the allegation that he was the legal represen- 
tative of the deceased appellant and notice 
of that application having been served on 
the respondents including the late Receiver, 
subsitution was made without any objec 
tion, and therefore it was not open to 
the present Receivers who merely stepped 
into the shoes cf the old Receiver to chal- 
lenge the order of substitution which was 
binding on the latter. In my view this 
contention of the appellant must be accepte 
ed. When in a suit or an appeal any 
party dies the question as to who is legal 
representative must be decided by the 
Court and its decision must he binding on 
the parties. Order XXII, r. 5, Civil P, O. 
provides for the decision of such question, 
andthe fact that an order passed under 
that rale is not appealable shows that the 
decision is of a summary character and for 
the purpose of the suit or appeal the 
person who is substituted in place of the 
deceased party shall be deemed to be his 
legal representative. It cannot be dis- 
puted that an ex parte order is as much 
binding on the parties as a contested order. 
The preliminary objection must, therefore, 
be overruled. 

Sir Manmatha Nath Mukharji on behalf 
of the appellant did not challenge the. finding 
of the learned Subordinate Judge with 
regard to adoption of defendant No. 8 nor did 
he advance any argument on the question of 
limitation. Upon the arguments advanced 
by the learned Advocates on both sides the 
broad points that emerge for considera» 
tion are these: (1) Is the suit bad for want 
of notice under s. 80, Civil P. C, on the 
Receiver ? (2) Are the surrenders of villages 
mentioned in Schs. 3 and 4 of the plaint 
void and inoperative? Is the plaintiff entit- 
ed io claim any royalty for those villages ? 
(3) Whether the deed of assignment dated 
March 31, 1921, conveyed merely a 2 
annas share of the salamis and royalties 
or a 2 annas share in the leasehold pro» 
perties. (4) (a) Did the compromise decree 
in Suit No. 238 of 1922 of the Asansol 
Court declare the title of Kedar Nath 
Daga and Mugniram Bangar only to 2 
annas share of royalties and salamis or to 
2 annas share of the leasehold proper- 
ties ? (b) Is the decree void and ineffecttve ? 
(c) Did the decree have the effect of 
assigning to Kedar Nath Daga and Mug- 
niram Bangar 2 annas share of the lease- 
hold properties ? (5) Are defendants Nos. 7 
end 9 liable for the plaintifi’s claim by 
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resson of privity of estate? (6) Assume 
ing that defendants Nos. 7 and 9 are liable 
by privity of estate, are they liable for 
2 annas or the entire 16 annas of the 
claims ? 

Point No, (1).—S. 80, Civil P. O., pro- 
vides : 

“No suit shall be instituted against......a public 
officer in respect of any act purporting to be 
done by such public officer in hig official capacity 
until the expication of two months next after 
notice in writing has been.....delivered to him,” 

It need not be disputed that a Receiver 
appointed in a suit is a public officer witb- 
in the meaning of the section; but the 
question is whether the present suit is in 
respect of any act purporting to be done by 
the Receiver in his official capacity. This. 
is a suit for royalty of lands in the posses- 
sion of the Receiver. Non-payment of the 
royalty cannot be said to be an official act 
done by the Receiver, So far as the sure 
renders are concerned, they were the result 
of individual contract between the Receiver 
and the plaintiff and cannot be regarded as 
the official act of the Receiver. Section 80, 
therefore, in my opinion, has no applica» 
tion, Besides, the Receiver, not having 
appealed against the decree passed against 
him, cannot raise the objection which, if 
valid, would bar the whole suit as against 


im. 

Point No, (2).—The leases in respect of 
which royalty is claimed wers granted to, 
(1) Henry Seddon, (2) Rasaraj Biswas, (3) 
Dakshina Prasad Bhattacharya and (4) 
Kishori Mohan Sarkar who constituted the 
firm of Seddon & Oo, The partnership was. 
started on August l, 1915, but without any 
formal deed. The first deed of partnership 
(Ex. A) was executed on November 3, 1920, 
by Seddon and Rasaraj each of whom was. 
stated therein to have 8 annas share. Oa 
November 12, 1920, another deed of parte 
nership (Ex. 4) was executed by Seddon, 
Rasaraj, Dakshina and Kishori accepting 
the terms and conditions of the earlier 
partnership deed (Ex, A). In this second. 
deed (Ex. 4), the shares of the four parte 
ners were stated as follows ; 


Annas, 
Seddon ase sae 8 
Rasaraj ons ote 6 
Dakshina ave ots 1 
Kishori 1 


It appears that sometime before October: 
25, 1922, Rasaraj, Dakshina and Kishori 
wanted to retire from the partnership pro- 
vided they were paid their dues. On 
October 25, 1922, Seddon agreed to take 
three other persons, namely, Sasti Kinkar, 
Banerji, Ram- Ratan- Mahata, and T. 8. 
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‘Gibson as partners in the firm of Seddon & 
‘Oo,. on condition of Sasti Kinkar agreeing 
to pay Rasaraj, Dakshina and Kishori the 
balance of their dues : vide letter Ex. A. H. 
I. The sheres of all these new partners 
‘were stated to be as follows : 


Annes: Fies. 


Seddon see oe 6 
8. K, Banerji koi 6 0 
Ramratan eae : see: L 6 
T. S. Gibson aaa ah 0 


Though no deed of partnership is forth- 
coming it is common ground that these four 
persons did form a new partnership, On 
March 23, 1923, Sasti Kinkar Banerji 
brought a Suit (No. 908 of 1923) on the 
‘Original Side of the Caleutta High Court 
against the other three partners, Seddon, 
Gibson and Ramratan for dissolution of 
partnership and accounts: vide plaint 
Ex. A-H. In this suit a preliminary decree 
(Ex, 27) was passed by consent of the parties 
on April10, 1923 and by the terms of the 
decree itself five persons, namely, (1) Kedar 
Nath Daga, (2) Mugniram Bangar, (3) Satis 
Chandra Sen, (4) Rai Bahadur Sukh Lal 
Karnani and (5) Kissen Gopal Dagrel 
were appinted joint Receivers of the pros 
perties of Seddon & Co. Subsequently, 
by an order (Ex. 27-a) dated June 13, 1923, 
made with the consent of both parties. 
Mr, Satis Chaddra Sen alone was appoint- 
ed Receiver with the same powers and 
under the same conditions as were mene 
tioned in the decree (Ex. 27), By cl. 4 of 
the decree the Receivers were authorized to 
ell, mortgage or lease out the partnership 
properties including the properties taken 
up from 65, Banerji or any portion thereof 
for the payment of liabilities of the firm 
including the debts of S, Banerji. It is not 
disputed that the Receiver Mr. Satis Ohan- 
dra Sen (defendant No. 10) came into pos- 
session of the entire properties of Seddon 
-& Co., including the leasehold interests in 
the villages.in question. The royalty pay- 
able to the plaintiff for these villages fell 
into arrears regarding which there was 
some correspondence between the plaintiff 
through his manager or legal advisers and 
the Receiver. Eventually there was an 
agreement (Ex. L) dated January 22, 1925, 
between the plaintiff and the Receiver by 
which it was agreed among other things 
that the plaintif would accept surrenders 
of such villages as Messrs. Seddon & Oo., 
would choose by the end of March 1925. 
It was also stated in that agreement that 
Seddon & Co. had till that date paid to the 
° plaintiff Rs. 1,00,000 on account of advance 


Jages mentioned in Sch, II of the plaint. 
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royalty, In pursuance of this agreement 
the Receiver by his letter (Ex. 7) dated 
March 29, 1925, surrendered 11 villages. 
This surrender was accepted by the plainte 
if by his manager's letter (Ex, 8) dated 
June 27, 1925, with regard to the nine vil- 


As regards the other two villages the 
plaintiff deolined to accept the surrender 
as there were some other co-sharers with 
Seddon & Oo. who did notjoin in the sure 
render. Again by a letter (Ex, 7-a) dated 
July 27,1925, the Receiver gave notice of 
his intention to surrender the six villages 
mentioned in Sch. 4 of the plaint with 
effect from January 31, 1926, such notice 
being provided for in the mining leases 
dated December 18, 1915, relating to those 
villages. This surrender was accepted by 
the plaintiff by his manager's letter 
(Ex. 8-a) dated August 8, 1925. There can 
therefore be no doubt that the plaintiff 
willingly accepted surrender of the 15 vil- 
lages mentioned in Sch. 3 and 4 of the 
plaint. His case in the plaint was that he 
was induced to enter into the agreement 
(Ex. L) dated January 22, 1925 and then 
to accept the surrenders on account of mis- 
Tepresentation and suppression of facts 
made by the Receiver. The learned Sub» 
ordinate Judge aftercarefully considering 
the evidence came to the conclusion that 
there was no misrepresentation or suppres- 
sion of facts and the plaintiff entered into 
the agreement and accepted the surrenders 
with his eyes open. In appeal Sir Man- 
matha Nath Mukherji frankly conceded 
that on the evidence on the record it would 
be difficult to hold that there was any 
misrepresentation by the Receiver. He how- 
ever argued that in point of law the sure 
renders were void because, in the first 
place the surrenders were effected without 
the sanction of the Court. In the second 
Place, the Receiver had no authority to sur- 
render the 2 annas share which belonged 
to Kedar Nath Daga and Magniram Bangar 
by virtue of assignment and did not form 
the subject-matter of the Suit No. 903 of 
1923 of the Oalcutta High Court, In the 
third place, both the contracting parties, 
namely, the plaintiff and the Receiver, were 
not at the time of surrender aware of the 
fact that 2 annas share of the leasehold 
properties had been assigned to Kedar Nath 
Daga and Mugniram Bangar, and that 
the Receiver was appointed in respect of 
14 annasshare and not the entire 16 annas 
of the properties, and thus the surrenders 
were vitiated by mutual mistake. 
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As regards “the first ground, namely, 
that the Receiver did not obtain the sanc- 
tion of the Calcutta High Court for the 
surrenders, it is not disputed that in fact 
no such sanction was obtained. It was, how- 
ever, contended on behalf of the Receiver 
that the powers conferred by the consent 
decree (Ex. 27) dated April 10, 1923, were 
wide enough to authorize the surrenders. 
Clause 4 of the decree authorized the Recei- 
ver to sell, mortgage or lease out the 
partnership properties for the payment of 
liabilities of the firm. It would be unreason- 
able to hold that the power to sell, mortgage 
or lease included the power to surrender. 
It was next contended that by the decree 
the Receiver was entrusted with the wind- 
ing up of the businessand therefore he was 
clothed with the power to deal with parte 
nership properties in whatever way he 
thought proper without any reference to 
the Uourt. Itis impossible to accept this 
contention because in that case the Receiver 
would be taking upon himself the entire 
function of the Court itself. An attempt 
was made toshow that the surrenders were 
effected for the benefit of the estate. But 
evidence on the point, in my opinion, is 
neither satisfactory nor sufficient to enable 
us to come to any definite conclusion one 
way or the other, The only thing that was 
pointed out to us is that the surrendered 
villages were not in the possession of any 
sub-lessees and the Receiver was not deriv- 
ing any income therefrom whereas he was 
incurring a recurring liability for the an« 
nual royalty. There is however nothing 
to show that the Receiver made any ate 
tempts to lease out the villages or other- 
wise work the mines, If those villages were 


really so unprofitable, the plaintiff who ` 


was always acting under the advice of his 
manager or lawyers would not have readily 
agreed to accept the surrenders. Under 
these circumstances it must be held that 
the Receiver had no authority express or 
implied from the QOourt to effect the sur- 
renders, 

The question then arises whether on that 
ground the plaintiff can impugn the surren- 
ders as void. It is no doubt true on general 
principles that a Receiver cannot effectively 
deal with the properties in his possession 
without the sanction of the Court that 
appointed him. Where he deals with any 
property without the sanction of the Court 
his transaction thay be impugned by the 
party affected thereby and he may be held 
accountable if he has thereby caused any 
loss to such party. The object of the Court's 
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sanction to any transaction by a Receiver is 
to ensure that the interest of the parties 
whose properties the Receiver is entrusted 
to deal with are properly protected. It is 
difficult to see how a third party who has 
himself with his eyes open entered into a 
transaction with the Receiver can challenge. 
it merely on the ground that it was not 
sanctioned by the Court. In the present 
case the plaintiff was the lessor and the 
Receiver was in possession of the leased 
properties. The plaintiff himself in his 
evidence admits : 

“After Mr. Sen was appointed Receiver I used to 
get my royalty due from Seddon & Oo., from Mr, 
Sen, I used to get the whole 16 annas of the 
royalty when they were paid,” : 


He also says that he accepted the sure 
renders in the belief that the entire 16 
annas was being surrendered. It is not his 
case that after the surrender be was not in 
a position to deal with the surrendered vil- 
lages. His employee, P. W. No, 3, says: “I 
did not make any demand of royalty for 
these nine mouzas after this under the orders. 
of the manager.” Then again in answer to 
the question 


“Oan you deny that after 1925 you never made any 
demand prior to this suit in respect of the above 
nine mouzas beside six others of Sandmara groups?” 


he said, “No I cannot deny this.” The plain» 
tiff's case is that the Receiver did not deli- 
ver to him actual physical possession of the 
surrendered villages, But nowhere in the 
correspondence that passed between him 
aud the Receiver subsequent to the surren- 
der was any complaint made about non» 
delivery of possession, It is significant that 
by the letter (Ex. 0-4) dated September 17, 
1927, the plaintiff proposed to the Receiver 
that the latter might surrender the rermain- 
ing villages that were held in khas (except 
one) in which case the plaintiff would forgo . 
the royalties due to him in respect of those 
villages, P. W, No. 3aays: “The 9 mouzas 
given in istafa are in the khas possession of 
the Raja.” The evidence thus leaves no 
room for doubt that the surrenders were 
acted upon andthe Receiver had nothing 
to do with the surrendered villages after the 
surrenders, So faras he and the plaintiff 
are concerned, the surrenders were com- 
plete and effective. 


As regards the second ground, namely 
that 2 annas share of the leasehold pros 
perties belonged to Kedar Nath Daga and 
Mugniram Bangar and was not the subject 
matter of the Suit (No. 904 of 1923) of the 
Caleutta High Court, it is enough to state 
that the Receiver did in fact surrender the. 
entire 16 annas and the plaintiffs algo.” 
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accepted the surrenders in that, belief. If 
Kedar Nath Daga and Mugniram Bangar 
had 2 annas share in the leasehold pro- 
parties their right would no doubt remain 
unaffected by the surrenders. But so long 
as the Receiver was in possession of the 
entire 
puted that he was—they could not intere 
fere with his possession, Even after the 
surrenders they are not said to have inter- 
fered with the plaintiff's possession. Differ- 
ent considerations may ariseifand when 
these persons assert their rights to the 2 
annas share in any of the surrendered 
villages. But in the present suit defen- 
dants Nos. 7 to9 accept the surrenders as 
valid and binding. The plaintiff therefore 
cannot complain that the surrenders are bad 
because defendants Nos. 7 to 9 have 2 
annas share in the surrendered villages. 

As regards the third ground, namely that 
the surrenders were vitiated by mistake, it 
should be observed that no such case was 
made out either in the plaint or at the 
hearing before the trial Court. Mutual mis- 
take such as would render a contract void 
within the meaning of s. 20, Contract Act, 
depends upon facts which must be pleaded 

‘and proved. Sir Manmatha Nath Mukharji, 

however contended that though mutual mis- 
take was not pleaded, the evidence disclosed 
that both the plaintiff and the Receiver 
were at the time of the surrenders not 
aware of the existence of the compromise 
decree in the Asansol Suit (No. 238 of 1922) 
or of the fact that 2 annas share of the 
leasehold properties had been assigned to 
Kedar Nath Daga and Mugniram Bangar. 
Even assuming that that was so, that would 
not have affected the surrenders because 
unquestionably the Receiver was in pose 
session of the entire 16 annas and what 
was in his possession was surrendered to 
the plaintiff. Section 20, Oontract Act, 
therefore will have no application, For the 
aforesaid reasons it must be held that the 
surrenders are not void and inoperative and 
are binding on the plaintiff and he is not 
entitled to claim any royalty for the sur- 
rendered villages. 

Point No. 3.—According to the appellant 
the deed of assignment, Ex. 5 conveyed a 
2 annas share inthe leasehold properties 
specified therein. The respondents’ conten- 
tion, on the other hand, is that what was 
assigned by the deed was merely a 2 
annas share of the salamis and royalties 
derivable from the leasehold properties, The 

e question has to be decided with reference 
to the intention of the parties to be gather- 
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ed from the deed itself. There are three 
schedules annexed to the deed. Schedule 1 
which consists of four parts sets out in 
parts 1 and 3 respectively the mining leases 
and the prospecting licences which the 
assignors (Seddon & Oo.) had obtained, and 
in parts 2 snd 4 the villages to which those 
leases and licenses respectiyely relate. 
Schedule 2 which consists of five parts sets 
out, in part 1 the leases granted by the 
assignors, in part 2 the villages to which 
those leases relate, in part 3 the prospecte 
ing licences granted by them, in part 4 
the villages to which those licenses relate, 
and in part 5 certain villages in respect of 
which they had agreed to grant mining 
leases to the persons and firms mentioned 
therein. Schedule 3 specifies the royalties 
and salamis payable for the mining leases 
and prcspecting licenses referred to in 
Sch. 2, To understand the full import of 
the deed it is necessary to reproduce it 
comeing the unnecessary portions) as fole 
ows : 


“Whereas by an indenture of even date with 
these presents and made between the assignors 
(therein described as mortgagors) of the one part 
and the assignees (therein described as mortgagees) 
of the other part a seven-eighths or 14 annas 
share of and in the salamis and royalties now due 
and payable or hereafter to become due and pay- 
able to the assignors under or in respect of or by 
virtue of all or any of the mining leases and pro- 
specting licences specified in parts l and 3 and the 
mining leases of the mouzas described in part 5 
of Sch. 2 hereunder written after making the 
deductions therein referred to was mortgaged and 
charged to the assignees (subject as therein men- 
tioned) as security for the repayment of the princi- 
pal sum of Rs, 10,00,000 with interest and other 
sums as therein mentioned and whereas as part 
of the consideration for the said mortgage if was 
agreed : 

1. That the assignors shall transfer and assign 
to the assignees for their own use and benefit ab- 
aolutely a one-eighth or 2 annas share of all 
moneys after the date hereof to be received by or to 
become payable to the assignors as salami in respect 
of any of the mining leases or prospecting licenses 
specified in parts 1 and 3 of Sch. 2 hereto or the 
mining leases agreed to be granted of the mouzas 
described in part 5 of the raid Sch. 2 and in respect 
of any mining leases hereafter to be granted by the 
agsignors in pursuance of any of euch prospecting 
licenses after deducting from such salami moneys 
the following sums namely: (a) A sum equal to 
15 per cent. of the said salami moneys: (b) the 
sum or sums payable as salami by the assignors to 
their superior landlords under the leases or licenses 
specified in parta 1 and 3 of Sch. 1 hereto or other- 
wise. 

2. That the assignors shall assign to the assig- 
nees for their own use and benefit absolutely a 
one-eighth or 2 annas share ofand in all royalties 
reserved by the mining leases specified in part 1 
of Sch. 2 hereunder written or relating to the 
mouzag described in part 5 of Sch. 2 and by any 
Mining lease hereinafter to be granted by the 
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` assignors to any eperson or persons in pursuance 
of any prospecting license specified in part 3 of 
the said Sch. 2 after payment thereout of the 
royalties payable by the assignors to their superior 
landlords and to surface owners and occupiers, 
Now this indenture witnesseth that in pursuance 
of the said agreement and for the purpose of carry- 
ing the same into effect, the assignora do hereby 
assign, transfer, set over and assure unto the assig- 
nees all that. one-eighth or 2 annas share of in 
and all and singularthe salamisand royalties now 
due and payable or hereafter to become due and 
payable to the assignors under or in respect of or 
by virtue of all or any of the mining leases and 
prospecting licenses specified in parts land 3 and 
the mining leases of the mouzas described in part 5 
of Sch. 2 hereto after deducing therefrom in the 
case of the salamis and sum equal to 15 per 
‘cent. thereof and also the salamis payable to the 
superior landlords of the assignors and inthe case 
of the royalties and royalties payable to thé superior 
landlords of the assignors and to surface owners 
and occupiers and which said mining leases and 
prospecting licenses affect all or part of the mines, 
veins, seams and beds of coal situate lying and 
being under the lands set out and described in 
parts 2,4 and 5 of Sch. 2 hereunder written and 
whick are comprised and in and demised or grant- 
ed by these verbal pattas and prospecting licenses 
specified in parts 1and2 of Sch. 1 hereunder writ- 
ten and all the estate right, title, interest, claim 
and demand whatsoever of the asaignors into, of or 
upon the said one-eighth or 2 annas share to 
have and to hold the said share into the assignees 
absolutely and the assignors do hereby covenant 
with the assignees that... the assignees shall and 
may at all times hereafter peaceably and quietly 
enjoy and receive the said share of the said salamis 
and royalties hereby assigned or intended so 
to be without any let, stay, eviction, interruption, 
claim or demand whatsoever from or by the as- 
signors or any person or persons lawfully or equit- 
ably claiming or toclaim or under orin trust for 
them or either of them and that free from all in- 
-cumbrances whatsoever made or suffered by the 
assignors or any person or persons lawfully or 
-equitably claiming as aforesaid. And further that 
the assignors and all persons lawfully or equitably 
‘claiming any estate or interest in the said share of 
the said salamis and royalties hereby assigned or 
intended goto be or any part thereof from under 
or in trust for the assignore shall or will from time 
to timeand at all times hereafter at the request 
and costs of the assignees door execute or cause to 
be done and executed such acts, deeds, matters and 
things whatscever for further better and more per- 
fectly assuring the said share of the said salamis 
and royalties hereby assigned or intended so to 
be and every part thereof unto the assignees in 
manner aforesaid as shall or may be reasonably 
required and the assignors hereby further covenant 
with the assignees that they will from time to 
time and at all times hereafter uponthe request 
-of the assignees in writing deliver or cause to be 
delivered to the assignees a full detailed account of 
all salamis and royalties payable in respect of any 
lease hereinbefore referred to or in respect of any 
lease or other document hereafter executed in par- 
-suance of any prospecting license or agreement 
hereinbefore referred to and will verify and prove 
the correctness of the same in such reasonable 
manner as the assignees shall require and immedi- 
ately upon any such lease as aforesaid being 
hereafter executed will inform the assignees 
thereof and will at the request and cost of the 
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assignees supply them witha certified copy of the 
same.” | a 


From these provisions it is clear that 
subject to certain deductions the salamis 
and royalties were assigned absolutely 
tothe assignees and the assignors reserved 
to themselves no right to the income of 
the leasehold properties except only 
15 per cent. of the salamis payable in 
respect of the leases and licenses specified 
in Sch.2. The royalties which form the 
recurring income of the leasehold properties 
are to be enjoyed at all times absolutely and 
entirely by the assignees subject of course 
to the payment of royalties to the superior 
landlord which form a first charge. The 
salamis represent the price agreed to be 
paid oncefor all to the assignors for the 
leases and licenses granted by them and 
might at their option have been reserved 
to them while assigning theirrights, The 
price so payable formed no part of the 
recurring income of the properties and 
the fact that 15 per cent. thereof was 
reserved to tbe assignors does not make 
the assignment any the less operative as 
an assignment of the entireincome. Look- 
ing to the terms of the document, it seems 


. to me that it was intended to operate as an 


absolute assignment of the entire income 
of the leasehold properties. That being s0, 
the inference is legitimate that the lease- 
hold properties themselves were intended 
to be assigned. It is an accepted rule 
of construction that an absolute grant of 
the income of an estate passes the estate 
itself. In Blaum v. Bell (3), it was held 
that “a devise of the rents and profits of 
real estate carries with it the property in 
the land.” In Mannoz v. Greener (1) where 
the same principle was laid down, Malins, V, 
O. said: 

“There is no distinction whatever between giving 
the income of the land and ofthe rents and profits 
of the land. The income means rents and profits 


and the rents and profits mean the income; they 
are convertible terms.” 


In Shookmoy Chandra Das v. Monohart 
Dassi (5), their Lordships of the Judicial 
Committee observed: 

“Tf the bequest had been of rents and profits, and 
it appeared that it was the intention of the testa- 
tor go pass the estate, those words would be sufficient 
to do it.” 


In Durga Devi v. Duni Chand (T), it 
was held that giftsofrents and profits is 
equivalent to gift of property. In Vaithia- 
natha Aiyar v, Theyagaraja Aiyer, 68 Ind. 
Oas. 631 (6), ib was held that “A gift of 
the income of a property without any limita- 
tion is a gift of the property itself.” No 
doubt all these cases relate to devises by ° 
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wills, but I do not understand why on prine 
ciple there should be a different rule of inter- 
pretaticn with regard totransfers inter vivos. 
In C. Venkatachariar v. Panchayappa Chetty 
92 Ind. Cas, 516 (8), which was not a case 
of devise by will, it was held that a grant of 
the inccme of certain property without limi- 
tation is a grant of the property itself. Mr. 
Das drew our attention to s. 172, Succession 
Act, which runs thus: 

“ Where the interest or produce of a fund is be- 
queathed to any person, and the will affords no 
indication of an intention that the enjoyment of 
the bequest should be of limited duration, the 
principal, as well as the interest, shall belong to 
the legates." 


And Illus. (iii) to the section ‘says 
“A bequeaths to B the rents of bis lands 
at X. B is entitled to the lands.” It 
was urged that this section specifically 
. provides for the above rule of interpreta» 
tion with regard to bequests whereas there 
is no such provision inthe T. P. Act. But 
in the Succession Act there are various 
provisions including an entire chapter 
(Chap. VI) regarding the construction of 
wills, while there are no corresponding 
provisions in the T. P. Act. Nor does 
the latter Act prescribe what particular 
words are necessary to constitute a 
tranefer. Section 8 of the Act to which Mr. 
Das referred in contrast tos. 172, Succes- 
sion Act, lays down that 
“a tranafer of property passes forthwith to the trans- 
feree all the interest which the transferoris thus 
capable of passing in the property and in the legal 
incidents thereof.” 

Such incidents are enumerated in the 
section and include, “where the property 
is land,..the rents and profits thereof 
accruing after the transfer,” and “where 
the property is money or other property 
yielding income the interest or income 
thereof accruing after the transfer takes 
effect.” With reference to these provisions 
in the section it was argued that assign: 
ment of land carries with it the rents 
and profiis thereof but not vice versa, 
The object of these provisicns however, 
is to clarify what are the legal incidents 
of each particular class of property which 
pass along with the property when it is 
transferred. The section is uot intended to 
lay down any rule as to what words are 
necessary to effect a transfer of any parti- 
cular kind of property. What property is 
actually conveyed by a particular deed de- 
pends upon its own terms, Of course it 
may be asked why, if by the deed (Ex. 5) 
the assignors really intended to convey the 
leasehold properties and not merely the 
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salamis and royalties, they “did not say so 
in clear terms. But we have to construe the 
deed as a whole and ifthe intention to be 
gathered from it appears to be that the leasé- 
hold properties were assigned full effect 
must be given to it, 

It is important to bear in mind that 
the properties dealt with by,the deed of 
assignment are coal mining leases. The 
characteristic of such leases is that the 
corpus is gradually destroyed in the pro- 
cess of extraction of coal which fetches 
the income, If the income of such proe 
perty is assigned absolutely and for ever 
nothing is left to the assignor. The pro- 
perty itself passes to the assignee. As I 
have already shown, the deed (Ex. 5) pure 
ports to assign the income of the leasehold 
properties in question absolutely and for- 
ever. The deed also contains various clauses 
providing for quiet enjcyment which are 
appropriate to an assignment of real property. 
Then it appears from part III of Sch, 2 in 
the deed that certain prospecting licences 
are included in it, though they were already 
surrendered or cption had expired, (See 
Items Nos. 4, 7, 9a, 9b, 14 and 16.) 
Part IV of the same schedule includes the 
corresponding villages. The inclusion of 
these villages would be meaningless if 
merely the salamis and royalties were in- 
tended to be assigned. 

On the contrary there are certain passages 
in the deed which were relied upon by Mr. 
Das in support of his contention that noth- 
ing more than salamis and royalties was 
assigned. In the first place he relied upon 
the expression ‘‘all moneys” occurring in cl. 1 
of the deed quoted above. Butit is to be 
noticed that this expression is used with 
reference to the salamis only and not to the 
royalties. Asli have already pointed out, 
the salamis were not recurring income but 
certain specified amounts payable once for 
all as part of the consideration for the leases 
and licences, In the second place Mr. Das 
relied upon those passages in cls. 1 and 2 of 
the deed quoted above which provided that 
the assignors were to grant the leases in 
pursuance of the prospecting licences or 
agreements referred to in parts III and V of 
Sch. 2, But the contracts having been 
already entered into by the assignors, it was- 
by mutual consent provided that they should 
execute the deeds necessary to complete the 
contracts. In the next place Mr. Das 
referred to the concluding portion of the 
deed quoted above which provides that the 
assignors would furnish the assignees with. 


-a full detailed account of the salamis and. 
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‘royalties payable. The assignment being 
in respect of 2 annas share only, it was 
covenanted that the assignors who had the 
remaining 14 annas would at the request 
of the assignees deliver to them a full de- 
tailed account. 

Though some of the provisions in ‘the 
document present some difficulty the 
general tenor to my mind indicates that 
the intention was to convey the leasehold 
properties and not merely the salamis and 
royalties. That this was the intention is 
also supported by the subsequent conduct 
of the parties to the deed themselves. In 
1922 the assignees brought ‘a suit (No. 238 
of 1922) against the assignors in the Court 
of the Subordinate Judge at Asansol for 
declaration of their (the assignees’) title 
to the 2 annas share of the properties mane 
tioned in the deed of assignment and to 
all salamis, rents, royalties and profits 
arising and issuing therefrom (vide plaint 
Ex. A-F). The title thus [claimed was 
based on the deed of assignment. The 
suit was compromised and a compromise 
decree [Ex, 20 (6)| was passed on July 3, 
1923 on the following among other terms. 

“That the plaintiffs’ title to the 2 annae share 
of the properties mentioned in the indenture of 
assignment dated March 31, 1921 and to all 


salamis, renta royalties and profits arising or 
issuing therefrom be declared.” 


Some controversy has been raised with 
regard to this part of the decree but, as I 
shall show later, there can be no doubt that 
this term was incorporated in the decree 
and it clearly means that the plaintiff's title 
was declared not merely to 2 annas 
share of the salamis and royalties but to 
2 annas share of the leasehold proper- 
ties. It is hardly conceivable that if by the 
indenture of assignment merely a 2 annas 
share of the salamis and royalties had been 
conveyed, Seddon would by the compromise 
confess that he had parted with 2 annas 
share in the leasehold properties. The fact 
seems to be that both parties knew that by 
the indenture of assignment 2 annas 
share of the leasehold properties and not 
merely of the salamis and the royalties had 
already been conveyed. Thenon October 
8, 1923 Seddon executed a motgage (Ex, 1) 
in favour of Kedar Nath Daga in respect of 
other properties in which Seddon admitted 
that 2 annas share of the properties, 
meaning with reference to the context the 
leasehold properties, had been conveyed by 
the indenture of assignment. This also 
shows that the perties understood that 
what was conveyed by the deed of assign- 
ment was not merely a 2 annas share of 
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the salamis and royalties but of the lease. 
hold properties. Iam therefore of opinion 
that the deed of assignment conveyed a 2 
annas share of the leasehold properties and 
not merely of the salamis and royalties. 
(His Lordship then dealt with point 4 (a) 
and held that the decree did declare the 
plaintiff's title to the 2 annas share of the 
properties mentioned in the indenture of 
assignment dated March 31, 1921 and 
proceeded.) 

Point 4 (b)—~The learned Subordinate 
Judge, accepting the contention of tke rese 


-pondents, has held that the compromise 


decree is void because the compromise was 
opposed to public policy. The argument is 
that the effect of the compromise was to 
interfere wtih the authority of the Recsiver 
to deal with the properties covered by the 
compromise, Defendant No. 10 was appoint- 
ed the sole Receiver on June 13, 1923 and 
the compromise decrees was passed later on 
July 3, 1923. Seddon who entered into 
the compromise on behalf of Seddon & Oo. 
was a party to the suit in which the 
Recsiver was appointed and tha receiver was 
in possession of all the properties of Saddon 
& Oo, It is no doubt true that the appoint- 
ment of a Receiver operties as an injunc- 
tion upon the parties not to interfere with 
the rights conferred on him by the Court, 
If any party deals with any of the proper- 
ties in the possession of the Receiver tha 
transaction will not be binding on the 
Receiver nor can his possession be interferred 
with. From this it does not follow that 
the transaction is void as being opposed to 
public policy. The position here however 
is quite differant. in the first place, the 
compromise in question did no more than 
affirm the title already created by the deed 
of assignment (Ex.5)in respect of the 2 
annas share in the leasehold properties, In 
the second place,the compromise was not 
intended to interfere with the Receiver's 
possession. In this connexion it may be 
mentioned that when the compromise 
decree, so far as it related to the mortgage, 
was executed the Receiver was impleaded 
as a judgment-debtor with previous sanc- 
tion of the Calcutta High Court: vide exe- 
cution application Ex. 16a. The Receiver 
raised several objections: vide his petition 
Ex. 17 (c) dated May 19,1930. This objec- 
tion was overruled by the order (Ex, 22) 
dated February 3, 1931. Against this order 
an appeal was pressented by the Re- 
ceiver to the Oaleutta High Court which 
was dismissed on March 3, 1933: wide 
Ex. 22 (a). In the circumstances there is, 
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no justification for holding that the com- 
promise decree is void. 

The learned Subordinate Judge has also 
held that the compromise decree was passe 
ed without jurisdiction because all the 
necessary parties were not before the Court. 
The Suit (No. 238 of 1922) was, as already 
stated, brought against Henry Seddon and 
Rasaraj Biswas as representing Seddon & 
Co. But there were two other partners, 
namely Dakshina and Kishori. Whether 
they were necessary parties or not is a 
different question. If they were, and the 
objection has been taken, the suit would 
have been dismissed. But so far as the 
parties to the suif were concerned there 
was no lack of jurisdiction in the Court to 
make the decree which, when once it was 
passed whether rightly or wrongly, was 
binding on them, Parties left out, if they 
were not actually represented in the suit, 
would of course not be bound by the 
decree, 


The next question is whether the com» 
promise decree is ineffective, as held by the 
learned Subordinate Judge, One of the 
grounds given by him is that the suit was 
not against the firm. Mr, Das on behalf of 
the respondents did not support this part 
of the decision. In fact the suit was brought 
against the firm represented by Henry 
Seddon and Rasaraj Biswas. The main 
ground is that the compromise, being effecte 
ed by Seddon only and not by the other 
three partners, could not be binding on 
them. Sir Manmatha Nath Mukherji con- 
tended that the other three partners Rasa- 
raj, Dakshina’ and Kishori ceased to have 
any interest in the partnership. Seddon in 
his written statement in the present suit 
alleged that he purchased the interest of 
Kishori and Dakshina in the partnership 
properties on May 23, 1922, and that Rasa- 
raj retired from the partnership from 
January 1, 1923. Indeed there is some evi- 
dence on the record to indicate that these 
three persons ceased to have any cone 
nexion with the partnership. For instance, 
the Receiver in his evidence says: 

“So far as I remember there was a document of sale 
by Dakshina and Kishori to Seddon which was shown.” 

He also says “Rasaraj had no interest 
left,” The letter (Ex. AH 1) dated October 
25, 1922 written by Seddon to 8. K, Banarji 
by which the former agreed to accept the 
latter with two others, namely Ramratan 
and T. 8. Gibeon, as partners in the firm 
of Seddon & Oo, coupled with the fact that 
in the following March Sasti Kinker 
eBanarji brought the Suit No. 908 of 1923 
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inthe Oaleutta High Court.for dissolution: ` 
of the partnership that was composed of 
himself and Seddon, Gibson and Ramratan 
clearly indicates that Rasaraj, Dakshina 
and Kishori were no longer regarded as 
having any interest in the firm of Seddon 
& Oo. The difficulty however is created by 
the fact that the plaintiffin this suit fram» 
ed his plaint on the basis tHat Rasaraj, 
Dakshina . and Kishori all along continued 
to be the partners of Seddon & Co., and 
defendanis Nos. 2 to 6 as their succes- 
sors‘ineinterest were sought to be made 
liable for the plaintiff's claim. It is also 
remarkable that in the course of the cross- 
examination of the Receiver on behalf cf 
the plaintiff the following question was 
put: "Is it not a fact that Rasaraj’s inter- 
est to the extent of 6 annas has not passed 
to Seddon ?” Just below this there is the 
note by the Oourt: 

“The plaintiff's Advocate now contends that thie 


interest has not passed, He further says that this 
has been his case all along.” 


It should also be mentioned here that 
previously the present plaintiff brought a 
suit (23/22 of 1931/1930) in the Subordi- 
nate Judge's Court at Burdwan for royalty 
for some of the villages to which the pre- 
sent suit relates, impleading the present 
defendants Nos.2 to 6, and gota decree 
against them ; vide judgment Ex. 10 dated 
April 12,1932. The reason why defendants 
Nos. 2 to 6 have been impleaded in this 
suit, as they were in the Burdwan suit, is 
said to be that as there was no registered 
document by which Rasaraj, Dakshina and 
Kishori gave up their interests in the part- 
nership which consisted of immovable pro» 
perties, their interests in those properties 
could not be extinguished, In Monghibai v. 
Cooverji Umersey (20). Whatever may be 
the reason, the plaintiff accepts the position 
that Rasaraj, Dakshina and Kishori all 
re continued to the partners of Seddon 

Co, 

But the question whether the compromise 
decree is ineffective on the ground that 
Rasaraj, Dakshina and Kishori were not 
parties to the compromise is a question 
which could be raised only by them, or 
their successors-in-interest, Each partner 
is an agent of the others, and how fara 
, transaction entered into by one partner on 
behalf of the firm binds the other partners 
(20) A IR 1938 P O 170; 182 Ind, Oas, 1; 66 I A 
210; L R (1939) Bom. 503; 1939 O L R 392%; 11 RP O 
295; 5B R 750; 43 O W N 869; 1939 O W N5268; 
(1939) 2 M L J 368; 70 O L J 261; (1939) A LJ 883; 


41 Bom. L R1127; 50 L W 926; (1939) Kar, (P O) 295 
‘Sup. (PO). 
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- is a question which can properly be raised 
by those other partners. If they by their 
acts and conduct assent to the transaction 
the third party who himself enters into the 
transaction cannot question it. Here the 
compromise decree in question was obtain- 
ed by Mugniram Bangar and Kedar Nath 
Daga., The first petition of compromise 
(Ex, 20) which was filed on June 30, 1923 
shows that Rasaraj in his written state- 
ment having pleaded that he had ceased to 
be a partner of Seddon & Co., his name 
was expunged from the record of the suit 
and the compromise was effected between 
the plaintiffs Mugniram and Kedar Nath on 
the one hand and defendant No. 1, Seddon, 
on the other. So far therefore Rasaraj 
is concerned, Mugniram and Kedar Nath 
could not be heard to say that the come 
promise decree was ineffective. As regards 
Dakshina and Kishori, it should be remem- 
bered that their successors in-interest, de- 
fendants Nos. 4 to6 in the present suit, in 
their written statements accept the position 
that Dakshina and Kishori ceased to be parte 
ners of Seddon & Co., and that so long as 
they were partners they never objected 
rather consented to all transactions that 
were entered into by Seddon and Rasaraj 
on behalf of the-firm. 

Mr, Das in support of his contention that 
the compromise entered into by Seddon 
could not bind Rasaraj, Dakshina and 
Kishori relied on Lindley on Partnership, 
Edn. 10 p. 345; Halsbury’s Laws of Eng- 
land, Vol. 24, p. 426, para. 822; Henry 
Munster v, Richard Cobden Cox (21), Ram 
Bharose v. Kallu Mal (22), Ram Niwas 
v, Diwan Chand (23), and a. 19, cl. 2 (c), 
Partnership Act (IX of 1932). Though this 
Jast mentioned Act is not applicable to the 
present case because the compromise decree 
in question was passed in 1923 the law must 
be taken to be, as stated in Lindley on 
Partnership at p. 345 that 

"In an action against a firm...one partner has no 
authority to bind the firm by consenting to an order 
for judgment against ib.” 

This statement itself suggests that it will 
apply where the judgment is called in ques- 
tion by the other partners. Where the 
other partners have raised no objection it 
is difficult to understand on what principle 
the party himself in whose favour the judge 
ment has been given can question its bind- 
ing effect, In all the decided cases cited 


(21) (1885) 10 A O 680; 55 L J QB 108; 53 LT 474; 
34 W Kk 461. 
(22) 22 A 35; A W N 1900, 12. 


(23) A I R1933 Lah, 618; 144 Ind, Oas. 1; Ind, Rul, 
(1933) Lah. 409, 
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above the question was raised by the other 
partners and at their instance it was held 
that the compromise effected by another 
partner without their consent was not 
binding on them. In Nayor Alderman and 
Burgesses of Southmalton v. Attarney 
General at the relation of James Miles (2), 
a judgment having been obtained by con- 
sent against R. J. Rialton sued as R, J. 
Rialton & Oo., the plaintiff subsequently 
asked for leave to amend the judgment by 
striking out the words “R. J. Rialton sued 
as” so that the judgment might be against 
the firm of R. J. Rialton & Oo. and as such 
enforcable against R. J. Cox, a partner in 
that firm. Cox objected to the amendment 
which was accordingly refused. In Ram 
Bharose v, Kallu Mal (22), a suit was 
brought by a firm through its managing 
partner Udai Ram to recover a debt due to 
the firm. By a reference to arbitration to 
which the other partners of the plaintiff 
firm were not parties the suit was disposed. 
of. All the partners then brought a fresh 
suit to recover the debt alleging that the 
firm was not bound by the result of the 
previous suit. The defendant pleaded the 
previous decision as a bar, but this plea was 
overruled on the ground that one partner 
had no authority to bind the firm by a sub» 
mission to arbitration. In Ram Niwas v. 
Diwan Chand (23), the question was raised 
in a proceeding under O. XXIIL, r. 3; 
Civil P.O, in which a compromise said to 
have been effected on behalf of a firm by 
one of its partners was repudiated by an» 
other partner and it was held that the 
compromise in order to be lawful within 
the meaning of O. XXIII, r. 3 must be assen- 
ed to by all the partners. The above stated - 
proposition of law therefore has no appli», 
Cation to the present case which has 
special features of its own. On all these 
consideratione I am not prepared to hold 
‘that the compromise decree is ineffective so 
far as the parties to it are concerned. 

Point 4(c)—In view of my decision 
on the point (3) this question does not 
arise. Butasit was argued at length on 
both sides it is better that I should express 
my opinion on it. That appellant contended 
that quite irrespective of the deed of assign- 
ment (Ex. 5) the decree itself created a 
valid title to the 2 anngs share of the 
leasehold properties in favour of Mugniram 
Bangar and Kedar Nath Daga. The respon- 
dents, on the other hand, contended that 
the decree did not and could not create any 
new title and in any event it could nof 
take effect as an assignment, Mr. Das $ 
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argued that a decree can never be the root 
of title. In support of this contention -he 
relied on Gopal Iyenger v. Mummachi 
Reddier (24). In that case the plaintiff who 
got a decree in the trial Court declaring 
his title to certain properties made some 
payment to protect his rights to that pro» 
perty while an appeal from the decree was 
“pending. The appeal was eventually allowed 
and the decree was set aside. In a sub- 
sequent suit brought by the plaintiff to 
recover the money paid by him, the defence 
taken was that the payment was voluntary. 
The plaintiff contended that the decree of 
the trial Court on the strength of which he 
made the payment gave him title to his 
property. This contention was overruled 
on the ground that the decree could not 
be the root of the plaintiff's title. This 
decision was undoubtedly right so far as 
the facts of the case were concerned. If 
however it intended to lay down tbe broad 
proposition that a decree which is final 
and conclusive between the parties can 
never be the root of title I must with all 
respect express my dissent from the deci- 
sion. Decree, as defined in s. 2, cl. 2, Civil 
P. 0., means 

“the formal expression of an adjudication which, so 
far as regards the Court expressing it, conclusively 
determines the rights of the parties with regard to 


al or any of the matters in controversy in the 
suit,” 


No doubt the parties to a suit set up 
their respective tights and the Oourt has to 
adjudicate on those rights, but once the 
Court makes an adjudication it not only 
sets at rest the controversy between the 
parties but creates in favour of the success- 
ful party a new title though in many cases 
it may be in affirmance of a pre-existing 
title. It is:therefore a fallacy to say that a 
decree cannot be the root of title. 


The question however whether a decree. 


operates as an assignment of certain pro- 
perty is quite different. It depends upon 
the nature of the decree. In this particular 
case the decree which was passed on come 
Promise merely declared the plaintiff's title 
which was based on the assignment of 
March 31, 1921, Upon the terms of the com- 
promise petition it is impossible to hold 
that one party was assigning to the other 
2 annas share of the leasehold proper- 
ties. I am therefore of opinion that the 
decree could not operate as an assignment 
of 2 annas share of the leasehold proper- 
ties. It had the effect merely of confirming 


a” A I R 1923 Mad. 392; 74 Ind. Oas. 416;17L W 
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the title that was already, created by the ° 
deed of assignment of March 31, 1921. 
Point 5-——Mugniram Bangar and 
Kedar Nath Daga, as-I have already held, 
were assignees of 2 annas of the lease- 
hold properties, Now the question is whe- 
ther defendants Nos. 7 and 9 as assignees 
are liable for royalties by reason of privity 
of estate. Mr. Das on behalf of*the respon» 
dents contended that the doctrine of privity 
of estate dces not apply under the Indian 
law. He argued that a lease is made transe 
ferable under s. 108, cl. (j), T. F. Act, but 
there is nothing in that section to make 
the transferee liable for the burdens of the 
lease, Clause (7) however provides that ; 
“The lessee shall not, by reason only of such 


transfer, cease to be subject to any of the liabilities 
attaching to the lease,” 


This itself suggests that the transferee 
will be subject to the liabilities though the 
lessee shall not necessarily cease to be so 
subject. In other words, the lessee will 
still remain liable by privity of contract, 
whereas the transferee will be liable by 
reason of the transfer. The matter is con= 
cluded by the decision of the Judicial Oom- 
mitteein Ram Kinker Banerjee v. Satya 
oo (10), in which their Lordships held 
that: 

“By English law and by Indian law an assignee 
of a lease is liable by privity of estate for all the 
burdens of the lease, burdens which are imposed 
upon him by the mere assignment whether he enters 
into possession or not,” 

Their Lordships further observed that 

“the assignor having no longer any interest cannot 
be liable by privity of estate though he still re- 
mains liable by contract if he was party to the 
original lease,” 


1 accordingly hold that defendants Nos, 7 
and 9 are liable for the plaintiff's claim by 
privity of estate. 


Point 6.—Sir Manmatha Nath Muk- 
herji on behalf of the appellant contended 
that defendants Nos. 7 and 9 are Jiable 
jointly and severally with the other defen- 
dants to pay the entire royalty claimed, Mr. 
Das, on the other hand, argued that they 
are liable only to the extent of their share 
in tbe leasehold properties: Sir M. N. 
Mukherji in support of his contention relied 
on Norval v. Pascoe (25), United Dairies 
Lid. v. Public Trustee (15), Jagan Mohan 
v. Brojendra Kumar (18), Musay Kanni 
Ravuthur v. Doraiswami (17) and Moti Lal 
v. Kartar Singh (19), Mr. Das, on the other 
hand, relied upon Stevenson v, Lambard (26), 


(25) (1864) 34 L J Ch. 82; 4 N R 390; 10 Jur. (ng) 
792; 10 L T 809; 12 W R 973; 146 R R 571, 
(26) (1802) 102 ER 490. 
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“Gamon v, Vernon (27), Ex parte Smyth (28) 
and Marzeron v. Dawson (29), Halsbury's 
Laws of, England, Vol. XX, para, 436; 
Eoa on Landlord and Tenant, Edn. 6, p. 469 
and Woodfall on Landlord and Tenant 
pp. 331 and 521. The question is one of 
some difficulty, and it appears from an 
examination of the English cases cited on 
both sides tht there is no definite decision 
on the precise point even in England. How- 
ever, the latest of those cases is that in 
United: Dairies, Lid. v. Public Trustee (15). 
Greer, J. who decided that case referred 
to and explained the earlier cases and 
though the case before him was for damages 
for breach of a covenant to repair he ob- 
served as follows: 

“Tt seems to me on the authority that it has 
never been conclusively established that an as- 
signee holding with other tenants under the terms 
of the original lease is not liable jointly with 
those other tenants for the whole rent. He has an 
interest inthe whole of the land leased, though it 
is only: a partial interest; his estate extends over 
the whole of the land leased; and I see no valid 
reason why tenants-in-common should be in a 
position as regards liability for rent different from 
that of joint tenants. I am inclined to think that 
each of the tenants-in-common has the privity of 
cos with the landlord in the whole of the land 
leased, 


The view thus expressed by Greer, J, has 
been followed by High Courts in India in 
the cases in Jagan Mohan v, Brojendra 
Kumar (18), Musaf Kanni Ravuthur v. 
Doraisamit (17) and Moti Lalv. Kartar 
Singh (19). The position however is different 
where the assignee holds the assigned share 
of the leasehold property in physical 
severalty. In such cases he has no interest 
in the remaining part of the property 
and has therefore no privity of estate 
with the landlord in the whole of the 
property. He cannot be liable for the 
entire rent. Their difference has been point- 
ed out by Greer, J. in United Dairies, Ltd. 
v. Public Trustee (15), and on this ground 
he distinguished the earlier cases such as 
Stevenson v. Lambard (26) and Musafkanni 
Ravuthur v. Doratsawi (17). This also dis- 
tinguishes the statements in Halsbury, Foa 
and Woodfall to the effect that 

“an assignee of part of the land cannot be charged 


in an action of debt with the whole rent but only 
for a proportionate part thereof.” 


Iam inclined to adopt the reasoning of 
Greer, J. stated above and hold that defen- 
dants Nos. 7 and 9 are liable jointly and 
severally with the other defendants for the 
Plaintiff's entire claim. Upon the above 
findings the appellant is entitled to judg- 


(27) (1835) 83 E R 532, 
(28) (1818) 36 E R 412, 
(29) (1826) 108 E R 179, 
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ment against all the respondents except 
respondent No. 8 for the amount decreed by 
the Court below. But for the reasons given 
by my learned brother the decree against 
respondents Nos. 7 and 9 (defendants Nos. 7 
and 9) should be subject to the conditions 
set forth in his judgment. I accordingly 
agree that the appeal should be allowed in 
part as against respondents Nos. 7 and 9 
and dismissed against the other respon» 
dents, 
D. Order accordingly. 





ALLAHABAD HIGH COURT 
Miscellaneous Applications Nos. 403 
and 402 of 1939 
September 24, 1940 
OOLLISTEE AND Baspat, JJ. 

GOPAL DAS PARSHOTTAM DASS— 
AssussEE—APPLIOANT 
versus 
COMMISSIONER or INOOME TAX 
—Opposits Party 
Income Tax Act (XI of 1922), s. 23 (2), (3)— 
Notice under s. 23 (2) issued at time of original 
return—Nottce under 8. 23 (2) is not essential after 
assessee had made application mentioning certain 
omissions—Iseue of notice contemplated by a. 23 (3) 
—Assessment under 2. 23 (4), if can be made sub- 
sequently, in case of default in complying with 
notice under s. 22 (4) or a. 23 (2)—-Whether necessary 
that assessment should be made under s. 23 ()— 
Notice to assessee, an undivided Hindu family under 

a, 22 (2), held not invalid. 

Where a notice under s, 23 (2), Income Tax Act, 
was issued to the assessee, where the original 
return was filed, a notice under a. 23(2) is not esson- 
tial after the assessee had submitted an application 
to the Income-tax Officer mentioning certain omis- 
sions. [p. 43, col. 2.) 

An assessment can be made under s. 23 (4), even ' 
after the issue of a notice contemplated by s. 23 (3), 
if there has been a default in complying with a 
notice under s. 22 (4) ors. 23 (2) and itis not 
necessary that the assessment must be made under 
s. 23 (3) of the Act. 

A notice under s, 22 (2) was issued to an un- 
divided Hindu family andin that notice, as in all 
notices the assesses was required to submit a return 
and four capacities were indicated one above the 
other and the notice went to the assessee without 
any one of these capacities having been scored out. 
The assessee was in no doubt as to which capacity 
of his was under investigation. He had been assess- 
ed in previous years a8 an undivided Hindu family 
and he submitted his return in that capacity. He 
submitted his return without scoring ont any of the 
four capacities ; 

Held, that ‘the notice issued by the income-tax 
department could not be said to be invalid or ille- 
gal, . 

Mr. M. N. Agarwala, forthe Applicant, 

Mr. N. P. Asthana, for the Opposite 
Party. 

BaJpal, J.— Under s. 66 (3), Income Tax 
Act, the applicant assessee prays that we | 
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should require the Commissioner of Income- 
tax, Central and United Provinces, to state 
a case. The assesses isa Hindu undivided 
family and although in the course of 
argument it was contended on behalf of 
the assessee thatthe notice for submitt- 
ing a return meant a notice to a firm, we 
have no doubt whatsoever that this position 
has been taken fcr the first time today be- 
fore us and nct even yesterday when the 
case was opened. The family has an in- 
come from property and from money-lend- 
ing and Benarsi silk business, In response 
to the notice under s. 22 (2) a retrun was 
filed by the assessee declaring an income of 
Rs. 12,758. Notices under es. 22 (4) and 32 
(2) were then issued and the bcoks were 
produced on August 25, 1937. The Incomes 
tax Officer examined the books and issued 
another notice under s. 22 (4) requiring the 
assesses to produce allhis books of account 
for the last three years and the assessee was 
further required by. means of a notice under 
s. 23 (8) to give proof on certain specified 
points. 

The assessee seems to have grown 
suspicious and he on September 2, 1937 
submitted an application before the Income- 
tax Officer stating that on account of some 
misunderstanding a part of the family’s 
income had not been included in the 
return. He showed in this application a 
further income of Rs, 1,801, The assess- 
ment year was 1937-38, but the assessee on 
the same date filed another application and 
said that he had omitted some income even 
in the assessment year for 1936-37 and re- 
quested the Income-tax Officer to take 
action under s. 34, Income Tax Act, with 
respect to an escaped income of Rs. 2,263. 
Jt might be mentioned that when the asses- 
see made -an application that for the 
assessment year 1937-38 an income of 
Rs. 1,801 had been omitted the assessee did 
notin terms act under the provisions of 
s. 22 (3) inasmuch as he had already fur- 
nished a return and was not, by reason of 
having discovered some omission or wrong 
statement therein, furnishing a revised 
return. Al that he did by the application 
was to tell the Income-tax Officer that some 
more income should be added to the income 
already disclosed in the first return. The 
Income-tax Officer was sceptical about these 
two applications and started a searching 
enquiry into the affairs of the assessee and 
asked for other account books and some 
books known as hathbahis were produced 
and there the Income-tax Officer found that 

gin year 1992-93 the personal account of 
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Gopal Das started with an opening balance: 
of Rs. 47,624, He thought that the huth- 
bahis were kept in an exceedingly , irregular 
manner and were not genuine but had 
been prepared to explain the deposits in 
the personal account of Gopal Das. Oertain 
other omissions were discovered, more par- 
ticularly a hand-note for Rs. 900 executed 
by one Vijai Ram on Septembef 14, 1924, in 
favour of Lala Ganga Das a member of the 
family, did not appear either in the {account 
books or in the hathbahis, He says towards 
the end of his assessment order : 

“In the circumstances I am convinced that the 
hathbahis in question do not reflect the real state of 
affairs and have been prepared specially for income- 
tax purposes to help the assessee out of an unenviable 
situation. That apart from the Benarsi cloth busi- 
ness the assessee keeps some subsidiary accounts for 
his money-lending business or say head office books. 
does not admit of any doubt.” 


He was thus of the opinion that the 
notices issued under s, 22 (4) were not 
complied with and therefore s. 23 (4) came 
into play. Under that provision he there- 
fore made an assessment tothe best of his 
judgment, This was on February 22, 1938. 
There was an appeal against the order of 
the Income-tax Officer, and on April 26, 
1938, the Assistant Commissioner of In- 
come:tax considered whether there had been 
any default by the assessee as mentioned 
by the Income-tax Officer and was of the 
view that there was such a default. The 
Assistant Commissioner therefore refused 
to admit the appeal and passed that order 
on April 26, 1938, The assessee then 
applied to the Income-tax Officer under 
8.47, Income Tax Act, but the Income-tax 
Officer declined to cancel the assessment. 
There was an appeal to the Assistant Com> 
missioner of Income-tax and on June 25, 
1938 he confirmed the order of the Income- 
tax Officer. 


The assessee then approached the Come 
missioner of Income-tax with a combined 
application under s. 33 of the Act and 
under s. 66 (2) of the Act. The applica- 
tion was not very happily worded, and 
one has toread it twice before one can 
come to a conclusion not necessarily definite 
that the applicant .was really asking the’ 
Commissioner of Income-tax to state a case 
in connection with proceedings under s. 27 
of the Act, The learned Commissioner was 
of the opinion that the assessee was claim- 
ing a reference in connection with the order 
of the Assistant Commissioner, dated April 
26, 1938, dismissing the appeal of the asseg- 
see in connection with the assessment under 
s. 23 (4). We may however take it that the 
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“assessee wanted.a reference to this Court 
because of the proceedings, original and 
appellate, in the application under s. 27 of 
the Act. The questions of law that were 
formulated in the application to the Oom- 
missioner are : 

“(1) Whether all the proceedings in this case are ab 
initio void as the notice purported to have been 
served on the petitioners under sub-s, 2 of s. 22 was 
not a notice required to be served by that sub-section 
inasmuch as it did not specify which particular per- 
gon was required to furnish the return of his or whose 
total income during the previous year and on whose 
behalfthe return was to be verified and furnished. 
(2) Whether the assessment made without service of a 
notice under s, 23 (2) after the filing of a revised 
return is illegal, (3) Whether the assessment, after 
hearing further evidence, asrequired by the Income- 
tax Officer under s. 23 (3) must be made under 
8, 23 (3), 

The learned Commissioner who, as we said 
before, was of the opinion that the assess= 
ment itself was in question, dealt with the 
application principally from the view point 
of giving relief under s. 33 of the Act and 
came to the conclusion that no such relief 
could be granted. He discussed the ques- 
tion of default made by the asseasee and 
held that the assessment was rightly made 
under s, 23 (4) of the Act, When he come 
menced the consideration of the application 
under s. 66 (2) he thought that he has said 
enough in connection with the application 
under s. 33 and disposed of the application 
under s, 66 (2)in a very summary manner 
by saying : 

“I have considered these questions and I find 
that they do not arise out of the facts of the case, 
oad Thren refuse to refer the case to the High 

ourt, 


It would have been better if the learned 
Commissioner had taken some more pains 
in that connection because we have to be 
satisfied of the correctness of the Commis 
sioner's decision and when the decision is 
not supported by reasons it is difficult to 
say whether the decision is correct or not, 
In spite of the fact that the decision of the 
Commissioner is faulty in this respect, we 
have arrived atthe result that the circum: 
stances do not warrant our requiring the 
Commissioner to state a case. The ques- 
tions that were formulated by the assessee 
did not directly suggest that the assessee 
was challenging in any way the decision 
of the Assistant Commissioner of Income» 
tax, dated June 25, 1938 in the proceedings 
under, s. 27 of the Act. The questions 
directly suggested that the assessment 
under s. 23 (4) was invalid and improper. 
Learned Counsel for the assessee even be» 
fore us has formulated the very same ques- 
tions, but has framed one other question 
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whichis: “Whether the assessee conld not- 
under the circumstances of the case be said 
to have been prevented by sufficient cause 
in not complying with all the terms of the 
notice under s. 22 (4)." 

There is one other question which is: 
Oan the assessment under the circumstan- 
ces of the case be said to be correctly made 
under s, 23 (4), and this suggests that 
even. before us the validity of the assessment 
under s. 23 (4) is in question. We shall 
however concentrate our attention on the 
questions which really arise out of the 
appellate orderof the Assistant Commis» 
sioner disposing of the appeal in the appli-- 
cation under s. 27 of the Act and we shall 
in that connection assume that the assessee. 
in challenging the validity of the various 
notices issued to him for the purpose of 
showing that ifthe notices are illegal and 
invalid non-compliance with them consti- 
tutes a sufficient cause within the meaning 
of 8. 27 of the Act, The first notice thatis 
alleged to be illegal is the notice under 
s. 22 (2) of the Act, that is the notice 
calling upon the assessee to furnish a retrun, 
Under s. 27 the circumstance which would 
enable the Income-tax Officer to cancel 
his former assessment where a default is 
made in connection with the furnishing of 
the return is stated to be that the assesses 
was prevented by sufficient cause from 
making the return required by s. 22. Now 
in the present case the assessee did submit 
a return and therefore there is no question 
ofa default in submitting the return and 
then of that default being explained by 
sufficient cause. If however it can be- 
argued thatthe notices being illegal the 
assessee could submit such return as he 
chose correct or incorrect, and no ‘further 
proceedings because of the invalidity of 
the notices cculd be stated and if stated 
were void, the submission of the Oounsel 
for the department is that there was no real 
irregularity in the notice. 

We have seen the notice that was issued 
to the assesses and in that notice, asin 
all such notices, the assessee was required to 
submit a return and four capacities were- 
indieated one above the other and the 
notice went to the assessee without any one 
of these capacities having been scored out. 
The contention of the assesses is that he 
did not know exactly as to which capacity 
of his was under investigation and there» 
fore the notice was illegal. If the assessee 
was in doubt he might well have asked for 
elucidation from the income-tax authorities. 
or, when he was submitting his return, he , 
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should have made clear the capacity in 
which he was furnishing the return. He 
also submitted the return without scoring 
out any of the four capacities, It is not 
possible therefore to hold that the notice 
issued by the department was invalid or 
‘legal. It is common ground—and we 
have made it sufficiently clear from what 
we stated at the very inception of our 
judgment—that the assessee was in no 
doubt as to what he has to do in the 
matter. He had been assessed in previous 
years ss an undivided Hindu family and 
he submitted his return as an undivided 
Hindu family. When his omissions were 
on the point of being discovered he showed 
some fresh income and suggested that his 
was a separate income of certain individual 
members of the family with which the 
joint Hindu family ordinarily had nothing 
to do. This explanation of his was not 
accepted by the income-tax authorities and 
that was not all; they were of the cpinion 
| that there had been consistent concealments 
of other items of income in the year in 
dispute and in previous years; indeed it 
was admitted by the asgessee that in the 
assessment year 1936-37 also there had 
been an omission. We are therefore of 
the opinion that the first question of law 
does not arise in the present case, 

The next question is that a notice under 
s. 23 (2) was essential after the assessee 
had submitted an application to the In- 
come-tax Officer mentioning certain omise 
sions. Itis true that under the provisions 
of the Act when an Income-tax Officer is 
satisfied with a return made under s. 22, 
he shall assess the total income of the 
assessee and determine the sum payable 
by him on the basis of that return but 
if the Income-tax Officer has reason to 
believe that the return made under sg. 22 
‘was incorrect and incomplete, he shall 
serve on the person who made the return 
a notice requiring him to do certain things. 
Such a notice was issued to the assesses 
when the original return wasfiled, but no 
such notice was issued to him when the 
application mentioning certain omissions 
had been made nor do we think that it 
was necessary that such a notice should 
be filed because, as we pointed out in the 
beginning of our judgment, there was no 
revised return within the meaning of 
s. 22 (3) of. the Act. The learned Commis 
sioner in a loose manner has called the 
application of the assesses as having been 
made under s. 22 (3) Here again we 

. , might point out that the way in which this 
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' question is being argued hefore us is that’ 


a notice under s. 23 (2) was imperative and 
not having been given, the notice under 
s. 22(4) about which default is said to 
have been made was of no importance and 
the assessee had good grounds for not 
complying with the notice under s. 22 (4), 
but as pointed above ‘we think that a fresh 
notice under s, 23 (2) was not*necessary. 
The third question in the petition to the 
Oommissioner is not quite clear and it was 
conceeded before us that even after the 
issue of a notice, which is contemplated by 
s. 23 (3) an assessment can be made under 
s. 23 (4) if there has been a default in 
complying with a notice under s. 22(4) or 
s. 23 (2) and itis not necessary that the 
assessment must be made under s. 23 (3) 
of the Act. We have disposed of all the 
points that were raised in the petition to 
the Commissioner and although there are 
one or two other questions mentioned in the 
application of the assessee to us, we do 
not think that they are questions of law or 
at all arise under the circumstances of the 
present case. We therefore dismiss the 
application with costs, The Counsel for the 
departmentis entitled toafee of Rs. 75. 


D. Application dismissed. 





CALCUTTA HIGH COURT 
Second Appeals Nos, 416 to 420 of 1938 
April 30, 1940 
Mouamap AKRAM, JJ. 
BHOLANATH DUTTA—AppeELLANT 


versus 
Sm. NARAYAN KUMARI DASSI ano 
OTABRI— RESPONDENTS 

Res judicata—Landlord and tenant—Record of 
Rights, if can supersede previous decision of Civil 
Court—Such decision when operates as res judicata, 

The Record. of Rights merely raises a presumption 
and it cannot supercede the decision of the Oivil 
Court especially when itis given aftercontest and 
on a specific issue framed in respect of any ques- 
tion. The decision operates as res judicata and 
cannot be brushed aside by the Court inthe ab- 
‘Bence of any assertion of fresh arrangement be- 
tween the parties subsequent to the decision, 85 
Ind. Oas, 123 (1), 60 Ind, Oas. 389 (2) and 94 Ind, 
Oas. 837 (3), relied on, 


\ 
Messrs. Gopendra Nath Das and Lala 
Hemanta Kumar, for the Appellant, 


Mr. Nripendra Nath Datta Roy, for the 
Respondents : 


Judgment.—-Theas five analogous appeals 
by the plaintiff, namely, Second Appeals 
Nos. 416 to 420 of 1938 arise out of five 
suits instituted for the recovery of 8 annas 
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share of rents, cesses and damages on the 
allegation that there existed five separate 
tenancies - bearing respectively the jamas 
of Rs. 22-8-0,. Rs. 49-12-0 odd gandas, 
Rs. 19*11-0 odd gandas, Rs. 5-6-1724 gandas 
and Rs. 17-4-0 odd gandas. The Second 
Appeals Nos, 417, 418 and 420 of 1938 
together with the suits out of which they 
arose were withdrawn at the time of 
the hearing, so that it is now the 
remaining appeals only, that is, Second 


Appeals Nos. 416 and 419 of 193s, arising. 


respectively out of suits Nos. 8033 and 
3062 of 1936 with which I am concerned. 
In the Court of the trial the defence taken 
regarding these suits was that the original 
jamas of Rs. 22-8-0 and Rs. 5-6-17} gandas 
claimed by the plaintiff had long ceased 
to exist, as these jamas were consolidated 
with the jamas of certain other, lands in 
the year 1920, and a bigger jama of 
Rs. 9-0-6 was formed ‘The plaintiff in 
support of his claim filed two previous 
judgments in rent suits Nos. 1944 and 3072 
of the year 1932, relating respectively to 
the subject-matter of the present suits 
Nos. 3033 and 3062 of 1936, From the said 
judgments and decrees itis apparent that 
the defendants had failed to substantiate 
the objection raised in the suits of 1932, 
which was identical with the objection 
which has been taken in the present suits, 
namely, that there was an amalgamation with 
various other jamas in the years 1920, 
and a bigger jama of Rs, 98-0-6 was con- 
stituted in respect of the jamas of the 
aforesaid suits. The contesting defendants 
on the other hand in support of the asser» 
tion of amalgamation of rents and lands, 
as stated above, filed the Record of Rights 
finally published in March 1934, 

In the present suits there were only two 
points for determination set out in the 
judgment of the trial Court, namely, (1) Is 
there any relationship of landlord and 
tenant between the parties to each of 
these suits in respect of the jama claimed 
thereon, and is the plaintiff entitled to ree 
cover the rent at the rate as.claimed by 
himin each of them? (2) What relief, if 
any,is the plaintiff entitled to? Both the 
Courts below dismissed the suits, holding 
that the Record of Rights prevailed over 
the rent decrees of 1932, From that deci- 
sion the plaintiff preferred the present 
appeals. It has now been urged on be- 
half of the appellant that the decision 
of 1932 operated as res judicata and that 
the Courts below were in error in brush- 
ing it aside in the absence of any asser- 


REWTI v. MOHAN LAL (LAH) 45 


tion of fresh arrangement between ‘the 
parties subsequent to the decision of 1932. 
Reference was made in this connection to 
Shib Chandra v. Lakhi Priya Guha (1) and 
Jaladhar Bhowmick v. Birendra Nath 
(2), In my opinion the contention of the 
appellant is well founded and should be 
given effect to. After all, the Record of 
Rights merely raises a presumption and it 
cannot supercede the decision of the Civil 
Court especially when it is given after 
contest and on a specific issue framed in 
respect of any question, The defence of 
taking a settlement in 1920 was negatived 
in the suit of the year 1932. The defend- 
ants in the circumstances should not be. 
allowed to raise the same defence over 
again in the present suits. The decision in 
Gnanada Gobindo v. Nalini Bala (3) cited 
by the respondent does not appear to me 
to lay down anything contrary to the above 
view. I accordingly allow these appeals and 
decree the suits Nos, 3033 and 3042 of 1936. 
in respect of the plaintiff's 3 annas share with 
regard to the jamas of Rs. 20-13-16 gandas 
and Rs. 5-6¢174 gandas as ascertained in 
the previous suits of 1932. I assess the 
hearing-fee at one gold mohur in each 
case. 

5. Appeal allowed. 

Q) 40 OL J 507; 85 Ind, Oas. 123; A I R 1925 Cal. 


427; 29 O W N 253, 
ne 350 LJ 200; 60 Ind. Oas, 389; A I R 1921 Oal, 


(3) 43 O L J146; 94 Ind. Oas. 837;A IR 1926. 
Oal, 650; 300 W N 593. 


LAHORE HIGH COURT 
Second Appeal No. 852 of 1939 
February 7, 1940 

MongOR, J. 
Mst. REWTI AND oranrs—Praintives— 
APPELLANTS | 
versus 

MOHAN LAL— DEFENDANT—-RESPONDENT 

Evidence Act (I of 1872), 8. 35—Duty of process- 
server to deliver posseasion and record his act—- 
His report, if admissible without examining him— 
Report, if evidence of ownership—~Ownership—Evi- 
dence of-—Plan for building on property sanctioned. 
by Municipality—Aci, whether evidence of owner- 
ship. : 

Where the duty of the process-server is to deliver- 
possession and to record what he has done his- 
record is the public record of an official act and is 
admissible in evidence even though the process server: 
is not called as a witness. The document affords- 
the clearest evidence of the act of ownership, 86 
Ind. Oas. 825 (1), distinguished. 

Where a person puts in plansto the Municipal 


, Committee for building onthe property and permis- 


sion is granted this action is evidence of a claim to, 
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‘ownership Dut not of ownership or even of posses- 


oe of the property. 


. from the decree of the District 
dae, Hissar at Gurgaon, dated May 1, 
19 


Mr. Partap Singh, for the Appellants, 
Messrs, Qabul Chand Mital and Madan 
_Lal Kapur, for the Respondent. 


Judgment.—This suit was brought to 
recover possession of aplot of land which is 
shown in the plan Ex, O-1. The trial Judge 
dismissed the suit on the ground that the 
plaintiffs had not shown possession within 
twelve years, though holding that they were 
in possession in 1915. The learned District 
-Judge held that the plaintiffs had failed 
to show both title and possession within 
‘twelve years. In my opinion, the learned 
Judge wrongly rejected as inadmissible in 
evidence the document on which the trial 
Judge based his finding that the plaintiffs 
were in possession in 1915 and ignored the 
most important part of the evidence re- 
lating to possession within twelve years. 
‘The plaintiffs and the defendant belong to 
‘different branches of the same family and 
have a common ancestor in Bhola Nath, 
great great-grandfather. This relationship 
is important and insufficient attention has 
been given to it: it is the background of the 
whole case and explains the various contacts 


-ofthe parties and their predecessors. 


The plaintiffs’ case is that the property is 
ancestral in their branch of the family : that 
before 1915 it was led and in that year asa 
result of legal proceedings it was recuvered 
from a tenant. They relied on the original 
lease but as it was unregistered, it was 
properly held to be inadmissible in evi- 
dence. This however has no serious effect 
on the case, because the evidence afforded 
by the lease would be merely of an act of 
-ownership, of which there is other evidence. 
For, the plaintifis recovered possession as 
the result of a suit against a person who 
-was alleged to be their tenant, The plaint 
(Ex. P-2) was produced in evidence. A 
-decree was obtained and was executed, The 
‘process-server 'B report of the giving of pos- 
sessicn (Ex, P-3) has been produced. This 
also has been rejected as inadmissible in 
evidence, on the ground that the process« 
server was not called as a witness. Jor the 
proposition that if was necessary to call 
him, the learned Judge relied on Fateh 
Mahomed v. Hakim Khan (1). The case 
is not an authority for any such proposi« 


s A IR 1926 Lah. 629; 96 Ind. Oas. 625; 8 L 
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tion : in it the facts were that a process” 
server whose duty was toserve notice of 
an injunction to restrain building inserted 
in bis report a statement that building was 
in progress: it was no part of his duty 
torecord such a statement cr even to observe 
what was happening and therefore it was 
clear that his statement was not evidence of 
the facts contained in it. But Mere the duty 
of the process-server was to deliver pose 
session and to record what he had done— 
this record is the public record of an 
official act. I hold that the document ought 
tohave been admitted and its effect con- 
sidered: in the first place, it affords the 
clearest evidence of an act of ownership: 
it is also some corroboration of the plainte 
iffs’ statements that the property was owned 
by them as ancestral property: but ita 
greatest value lies in the fact that one of 
the witnesses to the giving of possession 
was “Ganeshi Lal, son of Ram Lal,” the 
father of the defendant, through whom the 
defendant claims, 

I have no doubt that the learned District 
Judge would, if he had considered the ques- 
tion, have held that the signature was not 
proved, because he rejected the evidence of 
one of the plaintiffs (Kishori Lal) about 
another signature as insufficient, in my 
opinion, for insufficient reasons; the pros 
Cess-server's return was a document placed 
on the file of the original suit in 1915 where 
it has since remained and there is not the 
slightest reason for suspecting that it has 
been tempered with: there is no occasion 
to presume a forgery, Kishori Lal as decree 
holder was present to take possession and 
it was natural that he should have had his 
relation present as a witness, The presence 
of Ganeshi Lal as a witness to the giving of 
possession to a member of the other branch, 
claiming to be an owner must be taken, in 
my opinion, as an admission of the right 
then being exercised : he would not have 
acted as a witness, if he himself had claim« 
ed ownership. The evidence disregarded 
in respect of recent possession is that afford- 
ed by two postcards (Exs. P-10 and P-11) 
written by the defendant himself to one of 
the plaintifis Shiv Parshad and to Shiv Dyal, 
now deceased and represented by his widow 
Mst. Rewti, both dated June 14, 1929. In 
these cards the defendant stated that he 
had persistently tried to recover the rent 
and would try to recover it as soon as 
possible. These cards were posted. from , 
Riwari where the property is and where. 
the defendant resided. Theréis no ‘doubt 
that it is the rent of the property in suit 
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to which reference is made, and from the 
contents of the postcards the truth of the 
plaintiffs’ evidence that the defendant was 
trying to collect their rents for them as 
their agent is clear. 

The learned Judge was impressed by the 
evidence for the defendant, that the defend- 
ant put in plans to the Municipal Com- 
mittee for building on the property in 
August 1930, and permission was granted, 
but it appears that at that time the defend- 
ant was a member of the Municipal Oom- 
mittee and this action is evidence of a 
claim to ownership but not of ownership 
even of possession, though in view of the 
potscards the defendant may have been in 
actual possession, as agent of the plaintiffs. 
The defendant has shown that his greate 
grandfather acquired property in 1872 in 
this place and the learned Judge has held 


-that this property is part of the property. 


‘now in dispute. Even if this is so, and the 
ka belonged tothe defendant's branch 
of the family in 1872, the transaction of 
1915 shows that before 1905 the property 
had passed from one branch of the family 
to the other. It seems to me that the defend- 
ant took advantage of the position that he 
was acting for the plaintiffs in collecting 
the rents of the property, and getting into 
possession, then setup his claim. I donot 
think that it is mecessary to send the case 
back for a consideration of the evidence 
which has been disregarded. Its effect is so 
clear that only one conclusion is possible. 
The plaintifis’ case may be said to rest on 
two admissions, that of the defendant’s 
father that the plaintiffs were entitled to 
possession in 1915 and of the defendant 
himself that he was trying to collect the 
rents for the plaintiffs in 1929. I allow the 
appeal. I grant the plaintifis a decree for 
possession, with costs in all Courts, 


8. Appeal allowed. 
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MADRAS HIGH COURT 
Second Oivil Appeal No. 1116 of 1936 
December 12, 1939 

HORWILL, J. ; 
ARUMILLI SURAYYA—APPELLANT— 
DerenpanTt No, 3 


ta versus 
PEINISETTI VENKATARAMANAM MA 
`. ` AND OTHERS—PLAINTIFES— 
~ DRRANDANTS,NOS. 1 AND 2—RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 100 
Applicability to auction sales-—~Auction-purchaser 
43 subject to same equities aa judgment-debtor was 
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— Property over which there was charge purchased 


by simple mortgagee in execution of his decree— 
He purchases subject to charge—S, 100 does not help 


im. 

Section 100 of the T. P. Act does not apply to 
auction sales. What is sold in a Court sale is the 
right, title and interest of the judgment-debtor; 
so that the auction-purchaser is in no better 
position than the judgment-debtor himself, and he 
is therefore subject to the same equities as the 
judgment-debtor was. In a private sale without 
notice, on the other hand, the purchaser is not 
subject to equities at all, 

Hence a simple mortgagee purchasing property 
over which a female had a charge for her mainte- 
nance, in execution of his own decree purchases 
it subject to the charge. Evenif he is treatedas a 
simple mortgagees. 100, T. P. Act does not help 
him, for, he cannot by any stretch of the imagina- 
tion be considered to have the property in hig 
hands within the meaning of Proviso to s. 100. 
185 Ind. Cas, 597 (4), relied on, 5l, Iad. Oas. 963 
(1) and 150 Ind. Oas. 930 (3), distinguished. 


S. O. A. against the decree of the Court of 
the Subordinate Judge of Amalapuram, 
in A. 8. No. 50 of 1935 preferred against the 
decree of the Court of the District Munsif, 
Razole, in O.8, No. 377 of 1932. 


Messrs, G. Lakshmanna and G,Chandra- 
sekhara Sastry, for the Appellant. 

Mr. V. Parthasarathy, for the Respond- 
ents. 


Judgment.—Tke plaintiff brought this 
suit for maintenance and sought to enforce 
it against the suit property over which she 
had a charge. The appellant was implead- 
ed because he was in possession, he having 
purchased the property ina suit for sale 
brought by himself ona mortgage. He 
failed in the trial Court on the ground that 
he was not a bona fide purchaser without 
notice and he preferred an appeal which 
was dismissed on the ground that even if 
he did not have notice of the charge, his 
tight would be subject to it because the 
charge was prior to the sale. 

The question whether the sale without 
notice would be subject to a prior charge is 
not freefromdoubt. As the law stands at 
present, 8. 100 of the T. P. Act makes it 
clear that no charge shall be enforced 
against any property in the hands of a pur- 
chaser to whom such property has been 
transferred for consideration and without 
notice of the charge; but the charge in the 
present case was prior to the amendment of 
s. 100, which introduced the clause above 
quoted. The learned Subordinate Judge 
relied on a decision of Sadasiva Ayyar 
and Spencer, JJ., in Srinivasa Raghava 
Aiyangar v. Ranganatha Aiyangar (1) but 


(1) 36M L J 618; 51 Ind, Oas. 963; 25 ML T 347; 
AI R1919 Mad, 928. g 
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that case can be distinguished, in that 
Sadasiva Iyer, J., was of opinion that the 
document then under consideration was 
something more than a mere charge and 
amounted to an anomalous mortgage. 
Mollaud Padayachiv. Krishnaswami Ayyar 
(2); The other case relied on by the learned 
Subordinate Judge, contains a reference 
to the’ decision in Srinivasa Raghava 
Aiyangar Vv. Ranganatha Atyangar (1) but 
there was no discussion of it as it seemed 
to be unnecessary. for the decision of that 
case, Even. Aravamudhu Ayyangar v. 
Srimath Abiramavalli Ayah (3) relied on 
by the learned Advocate for the appellant, 
does not really discuss this point, Howe 
evor, Indra Narain v. Mohamad Ismail (4) 
which has been quoted in another connec- 
tion, sags that s. 100 of the T. P. Act has 
retrospective effect. If that is so, then 
there would be no doubt that a purchaser 
without potice would not be bound by a 
prior charge. 

The appellant however did not come 
into possession by means of a private sale; 
but by purchasing in Oourt auction the 
property which was subject to his own 
mortgage. In a similar case reported in 
Indra Narain v. Mohamad Ismail (4) it 
was held that e. 100 of the T. P. Act does 
not apply to auction sales. Two reasons 
were given. Section 2 of the T. P. Act 
says thatthe act does not apply to case 
of transfer by operation of law, save in 
certain cases with which we are not here 
concerned. The second reason is, that 
having regard to the definition of 
“Transfer” in s. 5 ofthe T. P. Act, it is 
clear that a transfer within the meaning 
of the Act does not include an auction sale; 
for a transfer is defined as an.act by which 
a living person conveys property to one 
or more other living persons. 
that passes to an auction-purchaser is not 
conveyed to him by the judgment-debtor, 
Both these reasons seem valid. There is 
another reason for not applying s. 100 viz, 
that what is sold in a Oourt saleis the 
tight, title and interest of the judgment- 
debtor; so thatthe auction: purchaser is in 
no better position than the judgment-debtor 
himself, and he is therefore subject to the 
same equities as the judgment-debtor was, 
In a private sale without notice, on the 

(2) 47M LJ 622 (639); 85 Ind, Oas, 855; A I R 1925 
Mad, 95; 21 L W 336 


(3) 66 ML J 566; 150 Ind. Oas. 930; (1934) M W N 
160; 39 L W 732; AI R 1934 Mad. 353;7R M 


45. . 5 
(4) (1939) A L J 849; 185 Ind, Oas. 597; AIR 1939 
e All, 687; 12 R A 337; I L'R (1939) AN, 885. 
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other hand, the purchaser is not subject to” 
equities at all. L. A. Creet :v. Firm 
Gangaraj Gulraj (5) says ae 

“the position of a purchaser 'at an execution sale 
is the same as that of a judgment-debtor; his 
Position is somewhat different from that of a 
purchaser at a private treaty, Execution purchasers 
purchase subject to allthe charges and incumbrances 
—legal and equitable—which would bind tbe debtors. 
This principle has been laid dow& in Halsbury’s 
Laws of England Volume 13 page 95, para. 87 
where it is said:— 

‘Ordinarily, an assignee takes subject to all 
equities to which the assignor was subject; and 
this is thecase wherethe assignee is a voluntary, 
and also where heis a purchaser for value if he 
has notice of the circumstances which raise the 
equity. But if he is a purchaser for value with- 
out notice, the equity cannot be asserted against 
him. Trustees in Bankruptcy and judgment or 
execution creditors take only what was vested in 


the bankrupt or debtor; hence they do not. 
Tang as purchasers, but take subject to prior 
equities.’ " : ; 


The learned Advocate for the appellant 
argues that if he could not rely on his 
sale, hecan fall back on his mortgage. E 
doubt whether he can, but even if he 
could, s. 100 would not help him; for the 
proviso says:— 

“No charge shall be enforced against any pro- 
perty inthe hands of a person to whom such pro- 
perty has been transferred for consideration and 
without notice of the charge,” 


` Ifthe appellant is treated as a simple 
mortgagee, he cannot by any stretch of the 
imagination be considered to have the pro» 
perty in his hands.- The appeal therefore 
fails and is dismissed with costs. 


N.-S. ` Appeal dismissed. — 


(5) IL RX1937) 1 Oal. 203;170 Ind. Oas. 214; 64 O: 
L J 280; AIR 1937 Oal. 129%; 10 R C 11. 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 622 
of 1939 
September 18, 1940 
AGARWALA, J. 
MAHADEO DAS——APPELLANT 
: versus 
TRIBENI PRASAD SINGH AND OTHERS— 

RESPONDENTS 

Costs—Rent suit—Plaintif purchasing interest of 
co-sharer—His suit for rent—Area wrongly describ» 
ed—Mistake not deliberate but due to mistaken descrip- 
tion given in partition papers—Whether should be 
saddled with costs of rent suit. 

In cases where a landlord deliberately misstates 
the area of the holding in respect of which he- 
claims rent, it is only fair that he should bear the 
costs of the litigation. But where he does not deli- 
berately do this, but is himself misled by certain 
partition papers being a purchaser of an interest of 
a co-gharer after partition, it is not fair to saddle 
him with the cost. 
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. A. from a decision of the Subordinate 
-Judge of Darbhanga, dated March 31, 1939. 
“Mr. R. Chaudhuri, for the Appellant. 
. Mr. Ratt Kant Chaudhury, for the Res- 
pondents, 

dudgment.—The only question raised in 
this second appeal by defendant-appellant 
is with regard to the costs that have been 
awarded by*the 1.Oourt below. The appeal 
‘arises out of a suit for rent. The plaintiffs 
alleged that.the area of the holding was 
1 bigha 15 cottas 10 dhurs with -a rental of 
Rs. 6-7 a year. The defendant alleged that 
the area was 2 bighas 19 cottas 4 dhure with 
a rental of Rs. 6-11 and that the holding 
included plots Nos. 1201 and 1239. The first 
Oourt found for the defendant. The plain- 
tiffs appealed and the Appellate Oourt has 
held that the area is as alleged by the 
‘defence but that the holding does not 
include plots Nos. 1201 and 1239, 

This second appeal appears to have bean 
filed to challenge the decision of the Court 
below with regard to plots Nos. 1201 and 
1239; butit is now conceded that the deci- 
sion is a finding of fact which is binding 
on this Court in second appeal. 

It is contended, however, that as tne 
Jandlord did not state the free area of 
the holding in his plaint as required by 
8, 148 (b), the defendant was obliged to 
contest the suit and, therefore, that he 
should not be compelled to pay the landlord’s 
costs, In cases where a landlord deliber- 
ately misstates the area of the holding in 
respect of which he claims rent, it is only 
fair that he should bear the costs. of the 
litigation. In the present instance, however, 
the plaintif was a person who had pure 
chased the interest of a co-sharer after 
partition and in his plaint, in the present 
suit, he described the area of holding as 
it was discribed in the partition paper, 
Being a stranger he bad no reason to doubt 
the accuracy of these papers, It cannot 
be said, therefore, that this is a case in 
which the landlord deliberately misstated 
the area of the holding. The defendant 
necessitated the appeal in the Court below 
by claiming that plots Nos, 1201 and 1239 
were included in his holding. But for that 
claim it would have been unnecessary for 
the plaintif to appeal in the Court balow 
and the appeal to this Court would also 
have been unnecessary, In the circum- 
stances I decline to interfere with the order 
for costs passed in the Oourt below and 
would dismiss this appeal with costs. 

D. Appeal dismissed, 
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RANGOON HIGH COURT — `. 

First Appeal No. 128 of 1939 

February 19, 1939 

Roperts, C. J. AND DUEKLBY, J. 

MAUNG MAUNG—ApPELLANT ` 
versus 

MA SEIN KYI—Rueronpent 
Burmese Buddhist Law-—Marriage— Plaintiff deny- 
ing marriage with defendant and proving marriage 
with another — Burden lies cn defendant to prove 


, valid marriage with plaintiff —Reputation of marriage 


how can be established, stated—S. 110, Criminal Pro- 
cedure Code (Act V of 1898), if ‘nullifies s. 50, Evi- 
dence Act (I of 1872)—Hssentials to be proved to 
raise prima facie presumption of marriage—Absence 
of open marriag2 ceremony — Marriage, if.can be 
proved by habit and repute — Husband and wife 
Cohabitation-——Meaning of —Hivdence—Onus, 

Where ina suit against the defendant for a declara- 
tion that she was not his wife according to Burmese 
Buddhist Law the plaintiff denies that he had 
ever married the defendant and proves that behad 
married another wife, and calls wituesses to say that 
that lady was the only person whom he had ever treat- 
ed or who had ever been treated as such, then unless 
it could be shown in cross-examination that such evi- 
dence was unworthy of belief there would bea casa to 
answer, and it would befor the defendant to adduce 
such evidence in rebuttal as would clearly point to the 
existence of a valid marriage, according to Burmese 
Buddhist Law, between the parties, 170 Ind. Oas, 
471 (1), relied on, [p. 50, col. 1.] 

A reputation about marriage can only be established 
by means of evidence admissible under s. 50, Evi. Act. 

hat people think may be expressed in words, or by 
conduct. If there is a rumour, or gossip, to the effect 
that two persons are married the existence of that 
rumour or gossip is inadmissible in evidence. On 
the other hand, as pointed out in the illustration to 
the section, when the question is whether two persons 
were married the fact that they were usually received 
and treated by their friends as husband and wife is 
relevant. Hence, in. these cases, the usa of such 
phrases as “I learnt thatthey were living togather as 
man and wife’ or “they were man and wife” are not 
receivable as evidence. The witness must prove 
conduct on the part of the man and woman, or on the 
part of their friendsand neighbours, from which the 
Oourt can draw thisconclusion. The general reputa- 
tion of aman amongst the community may no doubt 
be evidencein inquiries under s. 110, Oriminal P, O, 
The nature of the section is such asto render ad- 
missible what persons who know him think of him. 
But this fact in no way nullifies the provisions of 
s. 50, Evi. Act, which lays down a clearrule as to the 
limits within which opinion may beevidence when a 
question of relationship has to be decided. 85 Ind. 
Oas. 368 (3), referred to. 14 Ind, Oas. 475 (2), ox- 
plained, [p. 50, col. 2.] i ` 

What mast be proved to raise a prima fasie pre- 
sumptionof marriage is thatthe acts of intercourse 
were not clandestine but that there was an open 
avowalof the married state as distinct from the 
relationship between aman and his mistress, And 
if the parties made no open avowal their method of 
living must have been such as to induce members of 
the public, not to gossip about the relationship, but to 
show by theirconduet that they were treating the pair 
as man and wife. (p. 51, col. 2.] Š 

Where a contention of an open caremony has been 
abandoned the claim to the valid marriage can be 
allowed to rest on habit and. repute, {p. 51, coly, 4 
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_ the word “cohabitation” means a dwelling or 
living together in a conjugal relationship, and not 
secret acts ofintercourse. [p. 5], col. 1] 

When the entire evidence on both sides is once 
before the Court the debate as to onus is purely 
academical. 

[Oase-law relied onj 


. F.A. against the decree of the Assistant 
Ta Court, Mandalay, dated July 11, 
1939. 


Dr. Ba Han, for the Appellant. 
Mr. N. H. Hirjee, for the Respondent. 


Roberts, C, J.—The appellant instituted 
a suit against tLe respondent for a declara- 
ticn that she was not his wife according 
to Burmese Buddhist Law. The suit hav- 
ing failed in tke Ocurt below he tben 
appealed and we haye already stated that 
his appeal must succeed but have taken 
time to express the reascos for our deci- 
gion. Jt appears to us that the learned 
Judge of first instance has failed to appre» 
ciate how a claim cf this kind may be 
proved, As he hae eaid, the burden of 
proof at tke cutset rests upcn the party 
who would fail if no evidence were given 
cn either side. But all that the appellant 
cculd do here. in the nature cf the case, 
was to deny that he had ever married tle 
respondent, to prove that he had married 
another wife, and to call witnesses to say 
that that lady was the only person whom 
he had ever treated or who had ever been 
treated as euch. Unless it could be shown 
in ercss-examinaticn that such evidence 
was unworthy of belief there would bea 
case to answer, and it would be fcr the 
respondent to adduce such evidence in 
rebuttal as would lead the Court to 
think, when the ‘whole story cn both sides 
had been teld, that the appellant bad not 
made out his case. This could only be done 
by the respcndent putting forward some 
evidence, which, if accepted, would clearly 
point to the existence of a valid marriage, 
according to Burmese Buddhist Law, be- 
tween tke parties. The question of the 
burden of proof has heen dealt with in 
Maung Hmoot v, Official Receiver of Man- 
dalay (1) at pp. 713 and 714 and I need 
not set out kere what was laid down in that 
case. Inthe case under appeal error has 
been reached by complete misconcepticn of a 
sentence in the judgment of LordMacnaghten 
in Mi Me v. Mi Shwe Ma (2). He said: 

(A) 14 R 704 (718-714); 170 Ind. Cas. 471; A IR 1937 
Rang, 276; 10 R Rang, 88, 

(2)1 UB R111; 14 Ind. Cas. 475; 390 492; 391 A 
57; ÍL MLT 169; (1915) M W N 201; 15 OL J 276; 


9 A L J 276; 14 Bom, L R 204; 22 M L J 360; 16 CW N 
529; 5 Bur, L T 65 (P O} 
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“The law relating to marriage in Burma is ex-° 
termely lax. No ceremony of any kind is essential, 
Mutual consent is all that is required. In the 
absence of direct proof consent may be inferred 
from the conduct of the parties or established by 
reputation,” 

Now, plainly, a reputation can only be. 
established by means of admiesible evi- 
dence, Section 50, Evi. Act, says: 

“When the Court has to form a? opinion as to 
the relationship of one person to another, the 
opinion expressed by conduct asto the existence 
of such relationship, of any person who, as & 
member. of the family or otherwise, has special 
means of knowledge on the subject, is 8 relevant 
fact.’ 

What people think may be expressed in 
words, or by conduct, If there is a. 
rumour, or gossip, to the effect that two 
persens are married the existence of that 
rumour or gossip is inadmissible in evidence. 
On the other hand, as pointed out in the 
illustration to the section, when the ques- 
ticn is whether two persons were married 
the fact that they were usually received 
and treated by their friends as husband 
and wife is relevant. In other words, if 
the Court has to decide whether or nota 
couple have by mutual consent entered 
into the married state it can only do so 
by inferring the relationship from the con- 
duct of the parties themselves, or from the 
conduct of neighbours and friends who treat- 
ed them during the pericd under dispute as 
though they were man and wife. Such cone 
duct must be inconsistent with the existence 
of another relationship, namely, that which 
subsists between a man and his mistress, and 
must point plainly to the relationship of 
wedlock. Hence, in these cases, the use of 
such phrases “I learnt that they were living 
together as man and wife” or ‘they were- 
man and wife” are not receivable as evie 
dence, ‘Ihe witness must prove conduct. 
on the part of the man and woman, or on 
the part of their friends and nejghboura,. 
from which the Court can draw this con- 
clusion. It is not for the witness to draw 
the conclusion himself and to express a 
mere opinion about the very matter which 
the Court has to decide. 


The general reputation of a man amongst. 
the community may no doubt be evidence 
in inquiries under e. 110, Oriminal P. O.: 
see Emperor v. Po Yin (8). The nature of 
the section is such as to render admissible 
what persons who know him think of bim.. 
But this fact in no way naullifies the provi- 
siona of s. 50, Evi. Act, which lays down 
a clear rule as to the limits within which. 


(3) 2 R 686; 85 Ind, Cas, 568; A I R 1925 Rang, 174; 
26 Or. L J 528, 
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“opinion may be evidence when a question 
of relationship has to be decided. The 
learned Judge in the present case has 
taken into account a mass of so-called evi- 
dence which wasentirely irrelevant, In 
particular he said that the evidence of U 
San Hla Baw was “most damaging to the 
Plaintifi’s cage” whereas what was regarded 
as an admission by him against the appell- 
ant was not evidence af all, The respond- 
ent half heartedly tried to suggest that 
there had actually been some kind of 
marriage ceremony. She said: 

“Maung Maung brought his clerk and others to my 
house and in their presence my parents gave me.in 
marriage (pezada), There were U Hla and BaKin 
(now dead), U Than father of Ma Ama, was present 
then I do not cite them as witnesses. 

In this respect the case has features in 
common with that of Ma Wun Div. Ma Kin 
(4) in which Lord Robertson pointed out 
that the contention of open ceremony hav- 
ing been abandoned the claim was allowed 
to rest on habit and repute. He added 
that there was little more in that case 
than the use of the word “wife” by some of 
the witnesses; and the most cursory, as well 
as the most careful examination of the evie» 
dence showed that it was applied to persons 
whose status was not matrimonial. The 
same is true here. A witness called by the 
defendant herself was Mr, Winser, a man of 
some substance, who said: 

“Ma Sein Kyiwas called Maung Maung’s meinma 

_ It is fairly common that the word meinma is ap- 
plied both to the wedded wife as well as to the 
mistress,“ 

There was no cohabitation. Respondent 
stayed at the house of the appellant's 
mother. There was a great deal of illicit 
interourse under that roof. When respon 
dent had been pregnant for about four 
months she suddenly left the house, She 
says that during her stay there various 
guests came who treated her as the appel. 
lant’s wife, but she did not call any of them 
as witnesses. 

The phrase “secret and clandestine co» 
habitation” used by the learned Judgein 
his judgment shows that the term “co- 
habitation” had been misapplied. Co- 
habitation means living in a conjugal 
relationship, and what the young lady says 
is that secret acts of intercourse took place 
and Jater on that they were not secret acts 
at all, The learned Judge has come to the 
conclusion that as soon as the plaintiff's 
mother knew of the defendant's condition 
the latter was turned out of the house. At 
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this time, therefore, there could be no 
public repute that they were man and wife. 
When the respondent went to live with her 
parents she says that the appellant “did not 
sleep the night at our house because his 
mother was ill.” Miss Hopwood, a witness 
for the defence, says that Ma Sein Kyi's 
father or mother came and took a lease of 
the witness’s house and paid the rent. It 
was not the appellant who took it. He used 
to visit her; it is true, but there was no 
sort of evidence that neighbours treated 
them in a way which was incompatible with 
the existence of an irregular union, 

One piece of evidence which is relied on 
for the defence is that the parties went to 
the bioscope unaccompanied. The respon- 
dent says so, and says Daw Ma knew of 
this, Daw Ma gave evidence and was never 
even asked about it. The triviality of the 
matter illustrates the weakness of the whole 
case set up by the respondent. Then itis 
said that appellant showed some concern 
about the confinement of the respondent. 
The mere fact that he did not behave with 
brutal indifference on this occasion does not 
show that the mother was any more than 
his mistress. Is it to be said that ifa man 
has a child by his mistress and treats her 
with humanity and even with affection at 
such a time, this proves that she is his 
wife? 

What must be proved in cases of this 
kind to raise a prima facie presumption 
of marriage is that the acts of intercourse 
were not clandestine but that there was an 
open avowal of the married state as distinct 
from the relationship between aman and 
his mistress, Andif the parties made no 
open avowal their method of living must 
have been such as to induce members 
of the public, not to gossip about the 
relationship, but to show by their conduct 
that they were treating the pair as man 
and wife. There is no evidence of married 
life here. The appellant put in issue the 
question whether he was married to Ma 
Seia Kyi, He swore that he was not married 
to her, Such evidence as has been adduced 
to the contrary goes no further than to 
show that she was his mistress, a fact which 
is admitted. He was therefore entitled to 
a decree, and this appeal must be allowed, 
and the decree as prayed for granted, 
with costs in both Courts, Advocate’s fee in 
this Court 20 gold mohurs, 


Dunkley, J.—I agree. Throughout this 
case the word “cohabitation” has been used , 
in a wrong sense. In his judgment the’ 
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-learnéd Assistant District Judge uses the 
expression “secret and clandestine co- 
habitation”; this is a contradiction in terms. 
“Qchabitation™ means a dwelling or living 
together. It is common ground that the 
parties had frequent sexual intercourse with 
one another, but there is no evidence that 
‘they ever lived together, They lived under 
the same roof for some years in the appel- 
lant’s mother’s house, where the appellant, 
in his adolescence, was naturally living, 
and the respondent was brought up, ac- 
cording to her step-mother, as a sort of 
adopted daugher; but that was not “‘co- 
habitation.” The respondent admits that 
after she left the appellant's mother’s house 
„he merely visited her during the daytime 
and did not spend a single night in the 
same house with her, and hence there was 
no co-habitation during thie period. 

The learned Assistant District Judge has 
stated in his judgment that the burden of 
proof lay heavily on the appellant to prove 
that the respondent was not his wife. 
That shows, in my opinion, a complete 
misconcepticn of the position. The appel- 
lant, of course, had to begin, and to 
produce evidence which, if credited and 
-unrebutted, would lead to the conclusion 
that he was not married to the respondent. 
He did so, and consequently the respondent 
had to call her evidence in support of 
„tke marriage. The sole issue for decision 
was whether the appellant and respondent 
were husband and wife, and on this issue 
both the parties adduced all their available 
evidence in support of their respective 
allegations, The Court then had to decide 
the issue on the whole evidence, and the 
question of cnus became immaterial. In 
Chidambara Sivaprakasa Pandara Sannad- 
higal v. Veerama Reddi (5) at p, 607, 
their Lordships of the Privy Council 
observed : 

“When the entire evidence on both sides is once 


before the Court the debate as to onus is purely 
academical,” 


And in Seturamam Aiyar v. Venkatas 
chela Goundan (6) their Lordships said: 

“The controversy had passed the stage at which 
discussion as to the burden of proof was pertinent, 
the relevant facts were before the Court, and all 
that remained for decision was what inference 
should be drawn from them.” 


(5) 45 M 586 (607); 68 Ind, Oas. 538; A 1R 1922 PO 
292; 49I A 286; 16 L W 102; 31 M LT 54; (1922) M W 
oe L J 640; 37 O L J 199; 270 WN 245 


D. 

(6) 42 M 567; 56 Ind. Cas, 117; A I R 1920 PO 67; 
AT I A 76; (1920) M W N 61; 27M L T 102;11 LW 
399; 383M L J 476; 22 Bom. L R 578; 18A LJ 707; 
250 W N 485 (PO), 
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‘In Basanta Kumar ‘Roy v. Secretary of 


‘State (7) at p. 111 Lord Sumner, deliver- 


ing the judgment of the Judicial Gommittee, 
said : ney 

“A good deal has been said about the burden of 
proof in either case, but as their Lordships find 
the evidence sufficient to establish a clear conclu- 
sion of fact it cannot matter now by which party 
it was given.” 6 

In the present case, all the evidence was 
before the Court, and it is ourduty, asit 
was the duty of the learned Assistant 
District Judge, to come to a finding on 
the wholeevidence. What evidence is there 


‘in support of a marriage between the parties? 


In my opinion, there is none, ‘Statements 
by witnesses that the parties are husband 
and wife are clearly inadmissible, for such 
statements are merely opinions of the 
witnesses on the very question which the 
Court has to decide. Evidence of general 


-Tepute, as distinguished from evidence of 


conduct, is inadmissible unless it falls 
within cls, 5and 6 ofs. 32, Evi. Act; but 
evidence of opinion as expressed by conduct, 
is admissible under s. 50, Statements as 
to what is being generally. said in the 
neighbourhood are more hearsay, and the 
kind of evidence which is admissible is 
evidence as to how the parties behaved 
towards one another in their daily life and 
towards their relatives and friends and 
neighbours, and how they are treated by 
their relatives and persons who know them, 


There is an almost entire absence of such 


evidence in thiscase. Ma Htun -Yin says 
that the appellant admitted to her that 
the respondent was his wife, but her evi- 
dence is entirely unsupported and the term 
“wife” is used in a very loose manner in 
the Burmese Janguage. One fact which to 
my mind, completely negatives the existence 
of a marriage’ is that when his son died 
the appellant was so indifferent that he did 
not take the trouble to return to Mandalay 
‘for the funeral, although at the time of the 
death he was only a few hours journey 
from Mandalay; he would not have behav» 
ed inthis way if the child had been his 
legitimate son, In my opinion, the evidence 
in this case, when viewed in the right light, 
shows that the parties were never husband 
and wife. 


8, Appeal allowed. 


(7) 441 A 104 (111); 40 Ind, Cas, 337; AIR 1917 P O 
18; 44 0858; 1 PL W 593; 31 M LJ 595; 210 WN 
642;15A L J 398; 25 O L J 487;19Bom. L R 480; 
Eo M W N 482; 6 LW 117; 22 ML T 310 


OUDH CHIEF COURT 
Second Civil Appeal No. 420 of 1937 
November 26, 1940 i 
GAULAM HASAN, J. 
HAR BUX SINGH-—PLAINTIFE— 
APPELLANT 
; versus 
Musammat SHANTI DEVI—DERENDANT 
; -~RESPONDENT 
Will—Construction—Testator making his wife 
absolute owner—In case of “unchastity™ estate 
to be diverted—Widow remarrying—Re-marriage 
held did not amount to unchastity. 
“Badchalni”, mans unchastity, misconduct, im- 
morality. {p. 54, col. 2.) 
„ Generally speaking re-marriage is repugnant to 
the notionsof a Thakar living in a village, but 
to say: that are-marriage, which is now sanctioned 
by the Hindu Widows’ Re-marriage Act (XV 
of 1856), shoald be branded as an act of misconduct 
or unchastity, would carry with it its own refuta- 
tion. [p. 55, col. 2.) h 
< A deceased Thakur by his will gave the absolute 
ownership to his wife. Then followed the words, 
As long as she will remain chaste and stay in 
her house she will continue to be in possession 
as a owner. In the event, however, of unchaatity 
being ‘established in Court the next reversioners 
of the testator shall be entitled to got equal shares 
in his inheritance, It was found that after the 
death of the testator, his widow had remarried: 
c Held, that her re-marriage did not constitute 
unchastity. In the absence of any words in the will 
implying a restriction on remarriage it would be 
neither reasonable nor proper to extend the word 
“anchastit ** so as to include re-marriage. Re- 
marriagedid not have the effect of destroying the 
right conferred’ upon the widow under the 
will, | Ind.: Oas, 648 (1), relied on. [p. 55, cols. 


8.0. A. against the order of the Civil 
Judge, Sitapur, dated August 12, 1937. 


Mr. M. Wasim, forthe Appellant. 
- Mr, K. P. Misra, for the Respondent. 


Judgment.—This is a second civil ape 
peal against a judgment and decree dated 
August 12, 1937, passed by the Civil Judge 
of Sitapur, allowing the appeal and setting 
aside the decree dated March 17, 1937, 
passed by the Munsif of that place decree» 
ing the plaintiff's claim. 

. The plaintiffappellant, who is” admit» 
tedly the next reversioner of one Durga 
Bakhsh: Singh, brought the suit out of 
which this appeal has arisen for recovery 
of possession over the property in dispute. 
The plaintiff's allegation was that Durga 
Bakhsh Singh, the original owner of the 
property, died in June 1931, leaving 


behind him his infant daughter and. the- 


defendant, his widow, Durga ` Bakhsh 
Singh executed a will on June 16, 1931, 
in favour of the defendant in respect of 
his’ property conferring upon her an abso- 
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lute estate.. It- was alleged in the plaint- 
that according to the will the defendant- 
was liableto forfeit all her rights in -the- 
property of her deceased husband on her 
becoming unchaste. It was further alleged 
thatthe defendant had become unchaste- 
and so she lost all her rights in her 
husband's property. It was pleaded that 
in any case the widow had re-married and 


“her re-marriage was alone sufficient to 


divest her of the rights of the property 
in suit under law and under. the terms of. 
the will. According to the plaintiff, the 
daughter was excluded from iaheritance 
on the basis of a custom. In these cire 
cumstances the plaintiff claimed posses- 
sion of the property against the defend- 
ant, ? A 

The defence was a denial of the 
plaintiff's claim. The plea of unchastity. 
was emphatically denied. The allegation 
of re-marriage was admitted but it was 
Pleaded that re-marriage did not deprive 
the defendant of her rights in the pro- 
perty in dispute under the will. The 
custom of the exclusion of daughter from 
inheritance was also denied. The defend- 
ant asserted that under the terms of the 
will she had become the absolute owner of 
the property and the condition about the 
reversion of the property on her becoming 
unchaste was void in law. 

The trial Court held in favour of the 
exclusion of daughter from inheritance on 
the ground of custom, It also held that 
the condition laid down in the will about 
the reversion of the property to the rever- 
sioner was not illegal. It, however, held 
that the defendant was proved to be 
unchaste and further that the very fact of 
her remarriage was sufficient to divest 
her of her rights in the property. Upon 
these findings the trial Court decreed the 
plaintiff's suit, . 

The lower Appellate Court in appeal has 
confirmed the finding on the point of 
Custom, It also upheld the view of the 
trial Court to the effect that the condition 
attached in the will for the reversion of the 
property incase of the unchastity of the 
widow could not be considered to be bad 
in law in view of the provisions’ of s., 134 
of the Indian Succession Act.’ As regards 
the plea of unchastity the lower Appellate 
Court found that the defendant was not 
proved to be leading an unchaste life before 
her second marriage. It further found 
that the marriage contracted by the 
defendant after the death of her husband 


- could not be considered to be an act of 
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unchastity on the part of the widow roas 
to disentitle her of her rights conferred by 
the willof her deceased husband. In the 
result, therefore, the appesl was allowed 
and the claim of the plaintiff was dise 
missed. 

The plaintiff has now come upto this 

ourt in second appeal. The memorandum 
of appeal challenges the decision of the 
lower Appellate Court both on the ground 
of unchastity and also on the ground that 
the act of a second marriage itself was 
included in and covered by the term “un- 
chastity" as used in the will of Durga 

Bakhsh Singh, and that upon a proper 
interpretation of the will the lower Appel- 
late Court should have held that the defend- 
ant-respondent was entitled to retain the 
property only in case she remained chaste 
and a widow. 

Learned Oounsel appearing on behalf of 
the plaintifi-appellant has frankly conced- 
ed that he is.-unable to contest the finding 
‘of -fact arrived at by the lower Appellate 
‘Court that the plea of unchastity had 
not been substantiated. Indeed this find- 
‘ing could not be challenged in second 
appeal as it was concluded by a finding 
y of fact which was fully supported by the 

materials on the record. 

The only question, therefore, which has 
been urged before me on behalf of the 
plaintifi-appellant is that the fact of re- 
marriage having been admitted the lower 
Appellate Court should have, upon a 
proper construction of the will of Durga 
Bakhsh Singh, come to the conclusion that 
remarriage was tantamount to unchastity 
and was sufficient to destroy the right of 
the defendant-respondent under the will, 
Ex, 1, executed by Durga Bakhsh Singh 
on June 16, 1931. The will recites the 
fact of the testator’s illness of which he 
died a few days after the execution of 
the will and mentions that he has a 
daughter four months old from his legally 
married wife, the defendant: respondent, 
for whom he expresses feelings of love 
and affection. It is statedin the will that 
the defendant-respondent is to be the 
malik kamil (absolute owner) of the proe 
perty and shall have all powers of transfer. 
Then follows the relevant words, which 
are the subject-matter of interpretation in 
the present case. They are as follows:— 

“Jab tak wok nekchalani se apne mekan men 
baithi rahegi maikana gabiz wa dakhil aur 
mutsarrif rahegi, darsurat badchalni adalat se 


sabit hone par manmugir ke garibi hagdar bakisas 
masave mere matruka ke paneke mustahag honge”, 


i. e. “As long as she will ‘remain 
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chaste and stay in her house she will” 
continue to he in possession as a owner. 
In the event, however, of unchastity being 
established in Court the next reversioners 
of the testator shall be entitled to get 
equal sharesin his inheritance”. It has 
been argued before me that in. order to 
place a proper construction, upon the 


. words quoted above it is necessary to put 


oneself in the testator’s arm chair and to 
ascertain his intentions and feelings at the 
time of executing the will, Itis said that 
Ye-marrisge according to Thakursis an 
act whichis looked upon by the Thakur 
cannot only with the greatest disfavour 
but is considered to be a heinous offence 
almost amounting to unchastity or immo- 
rality. It is further stated that "makan 
men baithi rahegi” necessarily implied that 
the wife would continue to occupy the 
house as the widow of the deceased, which 
clearly negatived a case of re-marriage, 
I regret I cannot accept - this contenticn. 
It appears from the plaint that the age of 
the defendant-respondent is given as 24 on 
the date of the plaint, namely October, 1936. 
Durga Bakhsh Singh died in June, 1931, 
shortly after making the will so that the 
defendant-respondent became a widow at 
the age of 19. It appears that the 
defendant-respondent contracted a second 
marriage with Dip Singh in 1933 anda 
daughter was borne to her in 1935. The 
defendant-respondent has been continuing 
to reside in her deceased husband's house 
since the re-marriage along with Dip 
Singh and bas not left her residence at 
any time. It is well-settled rule that the 
intention of the testator must be gathered 
from the language used in the will. Look- 
ing to the language used in the deed it 
appears tome to be quite clear that in the 
first portion of the passage quoted above 
the testator laid down that his widow shall 
remain chaste. The defeasance clause is to 
be found in the latter portion of the passage 
quoted above, which is to the effect that when 
she is found to be unchaste by a Oourt of 
Law, then and then only, upon such a find- 
ing being arrived at by a Oourt, she will 
be liable to forfeit the absolute right con 
ferred upon her by the will and the next 
reversioner of the testator will be entitled 
tosucceed to the property. The actual 
word used in the defeasance clause is 
badehalni, which means unchastity, mis- 
conduct, immorality. Ido not think that it 
can be seriously contended that the word 
badchalni as used in the defeasance clause 
should be so construed as to embrace withe 
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‘in its purview the case of a re-marriage 
sanctioned by law. It is no doubt true that 
generally speaking re-marriage is repug- 
nant tothe notions of a Thakur living in 
a village, but to say that a re-marriage, 
which is now sanctioned by the Hindu 
Widows’ Remarriage Act (XV of 1856), 
should be branded as an act of miscon- 
duct or uncastity, would carry with it its 
‘own refutation. Having regard to the lan- 
guage used in the will itself, I am inclined 
to think that when the testator laid down 
chastity as a condition precedent to his 
wife’s retaining an absolute interest in his 
will, the idea of are-marriage was never 
in his contemplation. If the testator really 
intended to exclude his wife from getting 
his property in case she remarried, there 
was nothing to prevent him from stating 
in the will that she will be liable to fore 
feit her right on remarriage. Itis not an 
uncommon thing to find in numerous instru- 
ments the provision that a female benee» 
ficiary under an instrument will be liable 
to be divested of her right upon re-mar- 
riage or upon marrying a particular person 
or a member ofa particular family, caste 
or clan. If the idea of remarriage is 
looked upon with such abhorrence by the 
Thakurs as to the tantamount to uvchastity 
according to the contention put forward on 
behalf of the plaintifi-appellant, then I am 
of opinion, that there was still greater rea- 
Bon on the part of Durga Bakhsh Singh 
to have introduced into the will, in addition 
tothe ground of unchastity, the disquali- 
fying ground of re-marriage as well, The 
omission of the word “re-marriage” as a 
ground for divesting the widow of her 
absolute rights in the will in my opinion, 
can be more reasonably attributed to the 
-fact that such a ground never crossed his 
mind. If the contention raised on behalf 
ofthe plaintiff-appellant were accepted, one 
-would have to import into the will another 
disqualifying condition which the testator 
did not either think fit to impose or it 
never entered his head. In any view of 
the matter, Lam satisfied that in the abe 
‘sence of any words in the will implying 
.a restriction on re-marriage it would be 
neither reasonable nor proper to extend 
the word “unchastity” so as to include ree 
marriage, 

An argument has been put forward on 
behalf of the defendant-respondent that in 
the present days of social advancement 
re-marriages are not considered offensive 
to Hindu sentiments any longer and in 
fact numerous marriages of child widows 
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among his caste Hindus take place in the 

country every day. It is contended that the 

Hindu Widows’ Re-marriage Act itself legali- 

ses a marriage amongst the Hindus and 

that this Act was passed with the definite 

object stated in the pre-amble that the 

marriage of Hindu widows will tend to 

the promotion of good morals and public 

welfare. I do not think it is necessary 

to introduce into the question of a plain 

construction of the will any such considera- 

tions prevalent either among a certain 

section of the Hindu community or cone 

siderations which may have induced the 

Legislature to pass the Hindu Widows’ 

Re-marriage Act (XV of 1855). The quese 

tion before me can be decided upon an 

interpretation of the actual words used in 

the will itself. Reference was made in this 

connection to a ease reported in Saraju- 

bala Debi v. Jyotirmayee Debi, (I, L. R.. 
59 Oal, 142, P. 0) (D, where tbe- ques- 

tion involved before. their Lordships of 

the Judicial Committee was whether on a. 
true construction of certain leases execut? | 
ed by a Hindu in favour ofhis daughter 

the latter took an absolute estate or “an. . 
estate for life. In addition to certain cons 

ditions laid down in the leases it- was- 
also stated that the daughter had to reside’ 
in a certain village. Their Lordships ob- 

served that the condition as to continued 

residence in the village was clearly of no 

binding effect. Inthe: present case even 

if the condition about the continued resi- 

dence in the house of Durga Bakhsh Singh 

had been violated, though that is not the 

case here, that condition could not have 

the effect of destroying the right of the 

widow. 

I, therefore, hold that the only reasons 
able construction which can be placed upon 
Ex. 1, the willin question, is that re-mar- 
riage of the defendant did-not have the 
effect of destroying the right conferred upon 
the defendant-respondent under the will, 
I agree with the decision of the lower 
Appellate Court on this point and dismiss 
this appeal with costs. 

D. l Appeal dismissed. 


(1) 59 0 142; 134 Ind. Cas, 648; A IR 1931P O 179; 
(1931) AL J 555; 35 OWN 903,8 O W N 944; 
33 Bom. L R 1257; (1931) M W N $89; 61 M LJ 501; 
Ind, Rul. (1931) P O 296; 54 OLJ 393; 581 A 276 
(P 0} 
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PATNA HIGH COURT 
Appeal No, 1052 of 1938 
February 23, 1940 
Fazt ALI AND MBREDITH, JJ. 
Pandey ISHWAR NATH ROY ano 
ANOTAER— DEFENDAN TS—APPELLANTS 
VETEUS 

Maharaja PERTAPUDAI NATH SAHA 
DEO—PLAINTIFF AND oTaRRs—-DEFENDANTS 

— RESPONDENTS 

Chota Nagpur Tenure-holders' Rent Account Act 
(Iof 1929), s. 11—“Tenure” in s. 11 and wherever 
used in Act without qualification means tenure— 
“Rent”, if includes cess — Registration fee—Mode of 
calculation. 

When the Ohota Nag. Tenure-holder’s Rent Account 
Act preseribed a fee of two per centum on 
the rent ot the tenure, it meant the rent ofthe tenure 
as a whole ae the word “tenure” in the Act with- 
out qualification means the whole tenure. Conse- 
quently the annual maintenance fee, is to be calculated 
on the rent of the whole tenure, and not merely on the 
reut of the share of the tenure for which a separate 
account has been opened. [p, 57, col, 2.) 

Wherever the expression “rent" is used in the 
Chota Nag. Ten. Actand consequently in Act I of 
1929, it is to be read not in the limited sense of 
primary rent, but as such rent plus other dues 
recoverable as if they were rent. Under s. 47, Cess 
Act, cess is recoverable as if it were rent, Cess is, 
therefore, one of the dues referred to, and where the 
expression “rent” is used, it must be taken to include 
ceas. [p. 67, col. 2: p. 56, col, L] 

The registration fee under sub-s. (a) of s. 11 is to 
be calculated onthe rent of the separated portion as in 
the case of s. 11, Ohota Nag. Ten. Act, [p. 57, col. 2.) 


A. from appellate decree of the Addi- 
tional Judicial Oommissioner, Ohota Nagpur, 
dated June 30, 1938, 


Mr, Rai Paras Nath for the Appellants. 
Mr. B. C. De, for the Respondents. 


Meredith, J.—This appeal first came 
before a Judge sitting singly and has been 
referred by him to a Division Bench. It is 
a defendant's appeal and arises out of a 
rent suit in respect of a resumable jagi? 
tenure in which the following claims were 
made: (1) Rent ‘for the four years 198) to 


1992 Sambat at Re. 75-1256 per annum, . 


(2) Cess at Rs, 582-0-24 pies per annum. 
(3) Landlord’s registration fee for opening 
a separate account under s. 11, Chota 
Nag. Tenure-bolders’ Rent Account Act 
(I of 1929), at Rs. 136-0. (4) Landlord's 
annual fee under the same section of that 
Act for maintenance of a separate account 
at Rs, 53-8-0 for the four years, 

The case was decreed by the first Court 
for the rent and for the cess at a reduced 
amount of Rs. 560-1284 pies. The land- 
lord’s registration fee and maintenance fee 
for separate account were claimed against 
defendant No. 2 on whose behalf a separate 
eaccount had been opened by the landlord. 
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The first Court held’ that. the amount 
claimed on these two heads by the landicrd 
was not correct, for reasons which I shall 
presently state, and held that whatever was 
payable had been paid. The suit was theres 
fore decreed only as against the remaining 
defendants Nos. 1, 3 and 4 and was dismiss» 
ed against defendant No. 2, The landlord 
appealed-in the Court of the Jhdicial Com- 
migsioner, In appeal the reduced figure for 
cess was accepted as correct by the land» 
lord, and no question of the amount of cess 
now arises. The other two points taken in 
appeal were with regard to the registration 
fee and maintenance fee; and whereas the 
first Court had decided in favour of the des - 
fendant on both these points, the learned 
Additional Judicial Commissioner decided 
in favour of the landlord with regard to 
both of them, Hence the present appeal by 
the defendents in which the same two 
points have been raised. They involve the 
interpretation of s. 11 of Act I of 1929, 
which runs as follows : 

“When any separate account has been opened the 
landlord shall be entitled 

(a) to levy a fee onthe seale laid down in s. 11, 
Ohota Nag. Ten. Act 1908, for registration, and 

(b) to levy an annual fee for the maintenance of 
the additional establishment at the rate of two per 
centum on the rent of the tenure.” 


The two points raised with regard to the 
interpretation of this section are: (1) whe- 
ther the word ‘tenure’ as used in s, 11 means 
the whole tenure or the share of the tenure 
for which the separate account has been 
opened; and (2) whether the word “rent’, 
as used in that section, namely in prescribe 
ing a fee at two per centum on the rent 
includes also the cess; that is to say whe- 
ther the fee is to be two per centum on 
what might perhaps be called ths “primary 
rent” alone or two per centum on the 
amount of rent plus cess. Taking first the 
meaning of the word “tenure’ as used in 
the section, it is pointed out thats. 11 of 
Act I of 1929 has been amended by Act XIV 
of 1939 which provides that for s. 11 of 
the said Act the following section shall be 
substituted, namely, 11, (1): 

“When any separate account has been opened, 
the landlord shall be entitled to levy— 

(a) a registration fee of two per centum on the 
annual rent of the share in respect of which such 
account has been opened; and 

(b) an annual fee for the maintenance of addi- 
tional establishment at the rate mentioned in cl. (a).” 

This Act is of course not applicable to 
the present case; but itis said that it clari» 
fies the Act of 1929 and makes clear what 
was intended in s. ll in that Act. It cer» 
tainly does make it clear that since the 
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‘passing of the Act of 1939 ‘these fees will 
be estimated not on the rent of the whole 
tenure, but on the rènt of the share in res- 
pect of which the separate account is open- 
ed. ButI am unable to hold that that is a 
mere Clarification of the old section. - On 
the contrary, it appears to me clear that 
when the Act of 1929 prescribed a fee of 
two per centum on the rent of the tenure, 
it meant the rent of the tenure as a whole. 
No doubt s. 3 (xzvii), Chota Nag. Ten. Act, 
defines “tenure” as “the interest of a tenure- 
holder,” and s.4 (c) of Act Iof 1929 pros 
vides that words and expressions used in 
this Act and not otherwise defined have 
the same meaning respectively as in the 
Chota Nag. Ten. Act of 1908. Nevertheless 
it seems to me clear that where the word 
“tenure” is used in the Act of 1929 without 
qualification it means the whole tenure. 
That is clear from the fact that wherever 
reference is made to the portion of the tenure 
in respect of which a separate account has 
been opened, that separate portion is 
spoken of in clear terms as the share of the 
tenure as for example in 5.12 of Act of 
1929, The same inference is to be derived 
from the definition of “fractional share” 
and “registered co-sharer” in s. 4 of the 


Act. Section 4 (a) defines fractional share as 


a sbare consisting of a fraction of a whole 
tenure. Section 4 (b) says that registered 
ccesharer means a corsharer in a tenure 
whose name has been registered in the 
office of the landlord under s. 11, Ohota 
Nag. Ten, Act, 1908. It is quite clear here 
that where the word “tenure” is used, it 
is used as meaning the whole tenure. 
Again s. 6 (1) of the Act plainly shows 
that where the word “tenure” is used, ib 
means the whole tenure. Our attention 
has been drawn to the terms of s. 11, Chota 
Nag. Ten. Act, the material portion of 
which runs as follows: 

Section 11 (1) When any tenure or portion 
thereof ie transferred by succession, inheritance, 
sale, gift or exchange, the transferee or his succes- 
sor-in-title shall cause the transfer to be registered 
in the office of the landlord to whom the rent of 
the tenure or portion is payable. 

(2) The landlord shall, in the absence of suffi- 
cient reason to the contrary, allow the registration 
of all such transfers. 

(3) Whenever any such transfer ia registered in 
the office of the landlord, he shall be entitled to 
levy a registration fee of the following amount, 
namely: 

(a) when rent is payable in respect of the tenure 
or portion--a fee of two per centum on the annual 
rent thereof: provided that no such fee shall be 
less than one rupee or more than one hundered 
rupees, and 

(b) when rent is not payable in respect of the 
tenure or portion, a fee of two rupees, 
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It is argued that in sub-s. 3 (a) of 
the above section the words “a fee of two 
per centum on the annual rent thereof 
must be taken as referring either to the 
rent of the tenure or the rent of the portion 
transferred ss the case may be; and 
therefore in the case of the transfer of a 
portion of a tenure for which a separate: 
rent is payable, the fee payable under: 
this section is two per centum of the annual’ 
rent not of the whole tenure but of the 
portion transferred. That contention appears- 
to me quite correct, Section 11 does seem 
to contemplate that where rent is payable 
separately for a portion of a tenure, and. 
only that portion is transferred, then the 
fee shall be paid on the annual rent of 
that portion, The argument however will 
apply to sub-s, (a) of s. 11 of the Act of 
1929, I do agree with the learned Advocate 
for the appellants that when s. 11 (a): 
states that a fee is to be levied on the- 
scale laid down in s. 11, Chota Nag. 
Ten. Act, that must mean that the fee will 
be levied on the rent of the portion of the 
tenure in respect of which a separate- 
account has been opened. But the posi- . 
tion is quite different as regards subes. (b).- 
Sub-s. (b) says that the annual fee is to be 
paid at two per centum on the rent of the- 
tenure and that in my view can only 
mean the rent of the whole tenure. The 
Position has of course now been altered’ 
by the Act of 1939; but, for the present 
case, as I have said, we are concerned’ 
only with the Act of 1929. I would, there- 
fore, hold that with regard to the registra 
tion fee under sub-s. (a) it is to be cale- 
culated on the rent of the separated portion 
as in the case of s. 11, Ohota Nag, Ten, Act,- 
but in the case of the annual maintenance: 
fee, it is to be calculated on the rent of 
the whole tenure, 

I come now to the second question— 
whether rent includes cess. I have already 
pointed out that under s. 4 (c) of the- 
Act of 1929 words and expressions not defin- 
ed are to have the same meanings as in 
the Chota Nag. Ten. Act. Ins.3 (xviii), 
Chota Nag. Ten. Act, rent has been 


defined as follows: h 

“Rent means whatever is lawfully payable in- 
money or kind by a tenant to his landlord on 
account of the use or occupation of the land held. 
by the tenant, and includes all dues (other than 
personal services) which are recoverable under any ` 
enactment for the time being in force as if they 
wore rent.” l 

In other words, wherever the expression 
“rent” is used in the Ohota Nag. Ten. 
Act-—and consequently in Act I of 1929 it. e 
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is to be read net in the limited sense of 
primary rent, but as such rent plus other 
dues recoverable as if they were rent. 
Under s, 47, Oess Act, cess is recoverable 
as if it were rent. Cess is therefore one 
of the dues referred to and where the exe 
pression “rent” is used, it must be taken 
to include cess. That really disposes of 
the question. This interpretation of the 
section involves nothing absurd or inequit- 
able. The landlord is expressly given the 
fee to compensate him for having to employ 
extra establishment for extra clerical and 
collection work. That work is equally in- 
‘volved whether he is collecting rent or cess. 
It is therefore only reasonable to assume 
that when compensation is provided to him 
for this extra work, it was intended to 
be given to him whether the extra work 
was involved by the collectlon of primary 
rent or of other dues such as cess which 
involve just the same trouble and expense. 
Where both stand on the same footing in 
these respecte, as rent and cess do, there 
can be no equitable reason for discriminate 
ing between them. Here also an argument 
has been based on the terms of s. 11, Chota 
Nag. Ten. Act. It is pointed out that 
under subes. 3 (b) of thet section, a fee 
of two rupees is prescribed where rent is 
not payable in respect of the tenure or 
portion of the tenure; and, it is argued 
that this implies that the word “rent” was 
used as not inclusive of cess, which is 
payable even in the case of a rent free 
land. We are not, however, entitled to 
assume that there are no cases where no 
cess is payable by a tenure-holder. There 
are no materials before us on which such 
a conclusion could. be based, The argu- 
ment is therefore inconclusive. 

Having regard both to the definition of 
tent and the equities of the matter, I have 
no doubt that the word “rent’’, as used in 
8. ll of the Act of 1929, was intended to 
include cess and the fee of two per centum 
is to be calculated upon the emount of 
Tent plus cess. These are the only two 
Points which arise in this appeal, and the 
appeal fails except with regard to the 
registration fee, which should be calculated 
not on the whole rent plus cess, but on 
the quarter share of defendant No, 2 for 
which the separate account has been open- 
ed. The appeal,in my opinion, should be 
allowed only to that extent, and having 
regard to all the circumstances of the 
case, the parties should paytheir own costs, 

Fazi All, J.—I agree. 

D. Order accordingly. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 391 of 1939 
September 3, 1940 
Bravnp, J, n 
RAMA OHARAN—DEFENDANT——APPRLLAN 
: Versus 
RAGHUBIR SARAN, PLAINTIPF AND 


ANCTHRER—DEyEnDsnT—ResPonnenta 

Mortgage—G executing first mortgdye in favour of 
R and second mortgage of same property in favour 
of C—Subsequent mortgage by G in favour of R to 
secure larger sum, setting off amount due to him 
under first morigage and also leaving money with 
R for payment of amount due to O under second 
mortgage—R making default in satisfying aforesaid - 
mortgages—In suit by R's assignee of first mortgage 
to enforce it O claiming priority in respect of his 
mortgage— Held that R could not take advantage of 
his own default and the first mortgage must be 
decreed to have been extinguished and thatO was 
entitled to priority as claimed—-No question of 
subrogation under 3.92, Transfer of Property Act 
(IV of 1882), arose—S.101, Transfer of Property 
Act (IV of 1882), held did not apply. ; 

G executed a first mortgage in favour of R anda 
second mortgage of the same property in favour of 
C Thereafter the mortgagor executed yet another 
third mortgage in favour of R in order to secure a 
larger sum of money. The amount due under the 
first mortgage was set off against the amount of 
the third mortgage bond and the money due under 
the second mortgage was left with R for payment 
to C. The purpose of the whole arrangement under 
the third mortgage was to do away with all the 
prior encumbrances of whatever sort, leaving that 
mortgage asthe only outstanding mortgage. The 
machinery for doing it was provided by leaving 
monies in the hands of the mortgagee who thereby 
constituted himself a trustee, or at any rate co- 
venantor for seeing that the transaction was carried 
through. R, however, failed to carry out the ar- 
rangement and pay off the amounts as aforesaid and 
also assigned the first mortgage. In the suit by 
the assignee to enforce the first mortgage C claimed 
priority in respect of his mortgage: 

Held, that R could not take advantage of his 
own default and on the equitable principle the 
first mortgage must be deemed to have been paid 
off and extinguished because it ought to have been 
paid off and extinguished and because it was part 
ofthe bargain that it should be and, therefore, 
C was entitled to priority. Neither the principles 
of subrogation under s. 92, T. P, Act, nors. 10L of 
the same Act were applicable to the case. Adams 
v. Angell (2), Elizabeth Thorne v. Stephen Cann 
(3) and 66 Ind, Oas. 203 (4), relied on, Toulmin v. 
Streere (1), held no longer good law. 


S.A, from the decison of the Additional 


Civil Judge. Moradabad, dated July 30, 
1938. 


Mr. L. N. Gupta, for the Appellant. 
Messrs. S. N. Sen and S. N. Seth, for the 
Respondents. i 


Judgment.—This is a second appeal 
which raises a question which when propely 
understocd, isnot, to my mind, one of great 
difficulty. The suit is a suit by a mortgagee ' 
to enforce his mortgage by sale, Defen- . 
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dant No.1, Govind Prasad, is the mortgagor. 
Defendants Nos. 2 and 3, Bankey Lal and 
Mst. Ram Mukho, are mortgagees under the 
mortgage dated August 18, 1923 and are join= 
ed as defendants to the suit upon the footing 
of this mortgage being a pusine mortgage to 
that of the plaintiff. Defendant No, 4, Ram 
Oharan, is also joined as a defendant to the 
suit upon the footing of his being also a 
puisne mortgagee under a mortgage dated 
April 20,1923. It is with the priority of 
this mortgage dated April 20, 1923 ‘that 
this appeal is concerned. The whole contest 
in the Courts below and in this appeal has 
been whether Ram Charan in respect of 
this mortgage is entitled to priority over 
the plaintifi's mortgage or not. Finally 
the orginal mortgagee, Ratan Lal, who has 
transferred his mortgage to the plaintiff is 
made a party. I do not quite understand 
why he has been made a party but, for 
whatever reason it may have been, he ia to 
pe found as defendant No. 5 to the 
suit. 

On January 21, 1923 Govind Prasad 
executed a mortgage over the property in 
question to Ratan Lal to secure a principal 
sum of Rs. 400 and interest. This is the 
mortgage in dispute. On April 20, 1923 
Govind Prasad executed a second mortgage 
in favour of defendant No.4 that is to say, 
the present appellant to secure a principal 
sum of Rs, 225 and interest. On July 5, 1923 
Govind Prasad executed a third mortgage 
in favour of Ratan Lal to secure a principal 
sum of Rs. 1,700 and interest and, finally, 
on August 18, 1923 he executed a fourth 
mortgage in favourof Bankey Lal and de~ 
fendant No, 3 Mst Ram Mukho. Incidentally 
Bankey Lal has died during the pendency of 
these proceedings. Now, it is necessary for 
me to explain in somewhat greater detail 
how the mortgage of July 5, 1923 came to be 
executed. The mortgage of January 21, 1923 
isthe one which the plaintiff is endeavouring 
to enforce in this suit. It is quite a simple 
mortgage and no comment upon it is neces- 
sary. It is, as I have already said, to secure 
the principal sum of Rs. 400 with interest, 
The mortgage of April 20, 1923 which is the 
mortgage set up in these proceedings by Ram 
Oharan as being paramount to the plaintiff's 
mortgage, is also quite a simple document 
securing the principal sum of Rs, 225 and 
interest. When we come, however, to the 
mortgage of July 5, 1923, it is necessary 
to go intoit at rather greater length, By this 
‘document the mortgagor Govind Prasad 
recited that its purpose was: 

“In order to pay up the debts described below and 
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to meet household expenses, I have borrowed 
Rs. 1,700... 060006 from Lala Ratan Lal......... with inte- 


rest at the rate Re, 1-8 per cent. per month...... 

So the purpose of the arrangement which 
gave rise to the mortgage of July 5, 1923 
was in order to enable the mortgagor to 
pay up his debts, There are then sat out 
those debts of the mortgagor which it is 
the purpose of this fresh mortgage to “pay 
up.” First come two items a small sum of 
Rs. 50 due to Ram Oharan and then the 
sum dueto that gentleman upon the mort- 
gage of April 20, 1923, which with interest 
at that time amounted to the sum of Re. 
239-1-0. These two sums together came to 
Rs, 297-1-0 due to Ram Obaran and this 
is what the mortgagor says about it: 

The total amount of Re. 297-1-0 “due under both 
the documents” one of which is the mortgage of 
April 20, 1923 “have been left by me with the 
creditor" that is with Ratan Lal for payment to 
Lala Ram Oharan above named.” 

There then follow and a numberof other 
liabilities on the part of the mortgagor to 
various other people and among these we 
find the mortgage dated January 21, 1923 
to Ratan Lal himself. The deed recites a 
small sum of Rs. 34 2-6 due to Ratan Lal 
and tben goes on to recite the mortgage for 
Rs. 400 dated January 21 1923 upon 
which at that time Rs. 433 was due for 
Principal and interest, The deed proceeds 
in these words: 

“The total amount due under the two bonds 
aforesaid comes to Rs, 467-2-6. This amount is 
payable by me, the executant, and has been set off 
against the amount of this bond,” 


What happened, therefore, was this 


. Ratan Lal had been given a completely 


new mortgage to secure Rs, 1,700. That 
Rs. 1,700 was to be applied by the morte 
gagee in this way by retaining out of it 
sufficient to discharge all the prior encum= 
brances other than his own and by hiniself 
retaining out of it sufficient to discharge 
the encumbrances in his own hands, that 
is to say, those twoto which I have just 
referred including the mortgage of January 
21, 1927. When all those encumbrances 
had been discharged or satisfied that 
would have left a balance of Rs. 71-12-6 
inthe hands of Ratan Lal and that sum 
was received by the mortgagor in cash. 
Now, there is this to be observed about 
that transaction. The scheme of it was that 
the whole of the prior encumbrances were 
to be wiped out of their existence by being 
satisfied. The mortgagee, Ratan Lal, by 
retaining the mortgage monies in his own 
hands instead of advancing them to the 
mortgagor and by undertaking out of them 
to pay ofthe various encumbrances and tos 
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Satisfy his own, constituted himself a trustee’ 
of those monies to be applied to those pur-. 


poses. If that had been done, and it was 
manifestly the intention of the parties that 
it should bedone, the result would have 
been that the mortgage of July 5, 1923 
would have remained asthe one and only 
subsisting mortgage on this property and 
no question would ever have arisen. But 
what in {act happened was this: Ratan Lal, 
instead of paying off the encumbrances 
which he had undertaken to pay out of the 
monies he retained, left them unsatisfied 
and in particular he left unsatisfied the mort- 
gage of April 20, 1923 in favour of Ram 
Oharan which that gentleman is now endear 
vouring to enforce in this suit. If Ratan 
Lal had done what he ought to have done 
Ram Oharan’s mortgage would have been 
discharged in the year 1923 and we should 
have heard nothing about the question with 
which I am dealing in this appeal. In con 
sequence of Ratan Lal’a default, Ram Oharan 
has not been paid off, and when in the pre- 
sent suit inthe year 1940 he ventures to 
rely upon his mortgage he is met by Ratan 
Lal with the plea that he, Ratan Lal, is 
entitled to rely upon his own mortgage of 
January 21, 1923 in priority to that of 

am Charan. I will deal with the answer to 
that claim in a moment after I have related 
a little further the history of the matter. 

On November 16, 1928 the mortgage 
of January 21, 1923 was transferred by 
Ratan La) to the present plaintiff Raghbir 
Saran. On August 24, 1923 Ram Oharan 
filed a suit to enforce his mortgage of April 
20 1923 and to that suit he made parties 
Ratan Lal and Mst,Ram Mukho as well of 
course, as the mortgagor, Govind Prasad, 
The present plaintiff, Raghubir Saran, was 
not made a party to that suit although the 
first mortgage had been transferred to him 
on November 16, 1928. In this suit Ram 
Charan set up ae against the mortgagee 
under the mortgage of January 21, 1923 
the same priority as he is setting up 
in the present suit and the Munsif who 
heard it determined that he was entitled 
to priority. There was then an appeal 
by Mst. Ram Mukho and a cross-appeal 
by Ram Charan, but that appeal and cross 
appeal never came to fruition because the 
question was ultimately compromised as 
between Ratan Lal and Ram Charan by 
Ram Charan admitting that the mortgage 
of January 21,1923 had priority to his 
mortgage of April 20, 1923. This, of 
course, was an exceedingly curious trans- 
action because it was a compromise affect- 
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ing the priority ofthe mortgage of January. 
21, 1923 entered into with a person who 
had no interest left in that mortgage’ 
at all. The real owner of that mortgage 
was the plaintiff, Raghubir Saran, and he 
was not a party either to the suit or to the 
compromise, although, be if said, he had 
made every effort to be joined gs a party 
to those proceedings. Eventually, as 2. 
result of a Letters Patent appeal to this 
Court it was held that the compromise as 
between Ram Oharan and Ratan Lal was an 
effective and a binding compromise. 

Then this suit was filed on August 21, 
1933, I have already explained the frame- 
work of the suit. Itisasuit by Raghubir 
Saran as the owner of the mortgage of 
January 21, 1923 to enforce that mortgage in: 
priority to Ram Charan’s mortgage and also- 
to that of Mst, Ram Mukho. It is quite 
clear, tomy mind, on the pleadings that 
this suit is to enforce the mortgage of 
January 21, 1923 and nothing else although 
in the particulars of the mortgage on p. 1 of 
the plaint I find the mortgage of July 5, 
1923 is also included. It is quite clear 
from the amount of principal and inte~ 
rest claimed that the suit relates only to 
the mortgage of January 21, 1923 and 
I understand that this position is accepted. 
by all parties, The material plea raised 
against the plaintiff is the plea by Ram 
Okaran that his mortgage dated April 20. 
1923 in the events which have happened 
has priority to the plaintiff’s mortgage and 
that is the issue which has been tried in the 
Court below and which I have to try 
here, 

Now, to my mind, the answer is a com- 
paratively simple one, One has to bear 
clearly in mind what the transaction which 
I have already explained was between the 
parties. As I have said, it is abundantly 
plain that, broadly speaking, the whole 
intention ofthe arrangement which led to 
the mortgage of July 5, wasto do away 
with all the prior encumbrances of whate 
ever sort and kind, leaving the mortgage of 
July 5, as the only outstanding mortgage. 
Not only that, but the machinery for doing 
it was provided by leaving monies in the 
hands of the mortgagee who thereby con- 
stituted himself a trustee or at any rate. 
convenantor for seeing thai the transaction 
was carried through. Had the mortgagee 
done what he ought to have done, then Ram 
Charan’s mortgage would have long since 
disappeared, as also the mortgage of 
January 21, 1923. would have long since dis» - 
appeared, and Ratan Lal would have re» 
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` mained as the first and only mortgagee 
ofthe deed of July 5, 1923. The only 
reason that allthis was not accomplished 
was that the mortgagee himself defaulted 
in doing what he covenanted to do, namely, 
to pay off the prior encumbrances and to 
treat his own as satisfied. 

As far as the mortgage of January 21 is 
concerned, “Ratan Lal held in his hands 
‘tthe money to satisfy both the principal 
and the interest due on it and he had cove- 
nanted to apply that money inthat way. 
Now that it suits his convenience to have 
the mortgage of January 21,kept alive for 
his benefit, he is quite prepared to come to 
this Court and to plead his own default 
as the reason why the mortgage of January 
21, was never paidoff and to ask the Court 
to treat his own ‘breach of covenantas a 
reason why that mortgage should be treated 
as being still in existence for his benefit. 
Ram Charan was, of course, completely 
unaffected by the arrangement which has 
come to by the deed of July 5. His rights 
as mortgagee were not in any way impair. 
ed by it because it was not a bar to that 
arrangement. When Ram OQharan, ther- 
fore, seeks to set up his mortgage, the 
plaintiff meets it by seeking to revive his 
own first mortgage which, but for his own 
breach of trust or his own default, would 
have been merged long ago in the mortgage 
of July 5, as it was intended to be. I can 
imagine nothing more opposed to every 
equitable principle, as I understand equite 
able principles, than to allow such a claim 
to prevail. 

It has been suggested by the learned 
Additional Civil Judge of Moradabad that 
s, 92, T.P. Act, has some application to 
this case. But for myself, I cannot bring 
myself to think it has any application to 
the case at all. Section 92 refers to the right 
of subrogation which is acquired by a 
‘co-mortgagor and certain other classes of 
persons who redeem property from a mort- 
gage for the benefit of other persona. 
Here the very thing thatis being com» 
plained of is that Ratan Lal did not redeem 
the mortgage when he ought to have done. 
The outstanding fact is that the mortgage 
of January 21, never was redeemed and 
that.the mortgagee, baving money in his 
hands entrusted to him to do it, deliberate- 
ly refrained from doing it. No question 
of subrogation arises. Nor, in my judg- 
ment, does s, 101, T. P. Act, in terms apply 
to this case, although I think its princi- 
ples are very relevant to it. The princi» 
ple underlying s. 101, T. P. Act, .and of 


‘taken 


"RAMA OHARAN V. RAGHUBIR SARAN (ALL,) ` ‘61 


the section which the present- one ` re~ 
placed is very wellknown. It isthe old 
Principle of equity, as it has been develop- 
edin England, that the union. or merger 


-of two estates will not be permitted to pro- 


duce a result which is manifestly unjust 
tothe parties bringing about that union or 
merger and which obviously they never 
intended, I donot refer to the well known 
case in Toulmin v. Streere (1) because even 
in England that case can no longer be 
to represent the law, But the 
principle is expressed in the equally well» 
known case in Adams v. Angell (2), In that 


‘ease is to be found the well-known passage 


in the judgment of Sir John Jessel : 

“Now ina Court of Equity it has always been 
held that the mere fact of a charge having been 
paid off does not decide the question whether it is 
extinguished. If a charge is paid off by a tenant 
for life, without any expression of his intention, 
it is well-established that he retains the benefit 
of itagainst the inheritance, Although he has no 
declared his intention of keeping it alive, it ig 
presumed that his intention was to keep it alive, 
because it is manifestly for his benefit. On the 
other hand, when the owner of an estate in fee or 
in tail pays off acharge, the presumption is the 
other way, but in either cage the person paying off 
the charge can by expressly declaring his intention, 
either to keep it alive or destroy it. Ifthere is no 
reason for keeping it alive, then especially in the 
cage of an owner in fee, equity will, in the absence 
of any declaration of his intention, destroy it; but 
if there isany reason for keeping it alive, such as 
the existence of another encumbrance, equity will 
not destroy it. So, inthe case ofa purchases, there 
is no doubt that the purchaser who pays off a 
charge, though merely equitable may have it 
assigned toa trustee for himself, and it will protect 
him against mesne encumbrances if there are 
any. ; ae 
This is a principle which is well re- 
cognized and see Elizabeth Thorn v. Step 
hen Cann (3) in whichit was applied with- 
out hesitation in the House of Lords, Nor 
is the principle unknown in India, It has 
been applied time and again in Indian 
cases a8 a measure Of justice, equity and 
good conscience. Now applying that 
principle here whatis the result. Do we 
find an intention that the mortgage of 
January 21, should be kept alive? We 
find nothing of the sort, We find an expres» 
sed intention that the mortgage of January 
21, should bea destroyed and extinguished, 
because, but for the default of the prede- 
cessor-in-title of the present plaintiff it 
would have been wholly unnecessary to keep 
it alive and it would have been actually. 
and positively destroyed as it was intended 
to be, How therefore can the plaintiff now 

(1) (1817) 3 Mer. 210; 17 R R 67. 

(2) (1877) 5 Oh. D634; 46 LJOh, 352;36L T 
34 ; 


(3) (1895) A O IL. E 
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come to Oourt and claim on equitable prin- 
ciples that there was an intention that the 
mortgage be kept alive and that therefore 
he should now be given the benefit of its 
protection ? There is an authority of this 
-very Uourt which is, upon its facts andthe 
principle which it applies, almost exactly 
in point here. It is the case in Lachman 
Prasad v. Lachmeshwar Prasad (4), In that 
Case a mortgage -was executed on June 18, 
1908, On August 25, 1914. the mortgagor 
sold the equity of redemption in the mort- 
gaged property together with certain other 
property to a person who, in effect, was 
the mortgagee, There, prima facie we 
should have a merger of the mortgaged 
property in the equity of redemption. The 
amount due on the mortgage was actually 
left in the hands of the purchaser who hap- 
pened in that case not to be the mortgagee 
himeelf but to have been the mortgagee'’s 
father, it being a joint Hindu family. Bx- 
actly the same position therefore arose as 
in this case. The means to discharge the 
mortgage were left in the hands of the 
purchaser and there was an express in- 
tention that the money so left should be 
used for the sole purpose of discharging the 
mortgage and the learned Judges who 
decided that case held that the equitable 
principle of keeping alivea mortgage did 
not apply. They say: 

“Under exieting circumstances when Bhairon 
Frasad covenanted to retain in his own hands out 
of the total purchase money of Rs, 30,000 a sum 
estimated as sufficient to pay off the mortgage of 
June 18, 1908 in favour of his one son, it eeems to 
us that thetrial Court was right in holding that the 


Enid mortgage was thereby paid off and extinguish- 
8 4 


Putting it in another way, it is only an 
application of another maxim of equity that 
equity will regard as having been done that 
which ought to have been done. Equity 
will, in my judgment, in this case regard 
the mortgage of January 21 as having been 
paid off and extinguished because it ought 
to have been paid off and extinguish- 
ed and because it was part of the bargain 
that it should be. For these reasons, in my 
judgment, the plaintiff's moretgage cannot 
be allowed to have priority over the morte 
gage of defendant No. 4 Ram Charan. It 
has, I understand, already been determined 
that the mortgage of Must. Mukho dated 
August 18, 1933 has priority both to 
the mortgage of Ram Charan and of the 
plaintiff. That pcsition is, [ understand, ace 
cepted by all parties. In my view therefore 
the proper result of this litigation is that 
` (4) 20 ALJ 151; 66 Ind. Cas. 203; A I R 1922 All, 
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there must be a declaration that as against- 
the mortgaged property the priorities of the 

respective mortgages are, first the morte 

gage dated August 18, 1923 in favour of 
Must. Mukho, secondly the mortagege 

dated April 20, 1933 in favour of defendant 

No.4 Ram Obaran and thirdly the plaintiff's. 
mortgage dated August 5, 1933. 

I shall accordingly allow thie appeal and 
set aside the decree of the Court below. A 
fresh decree will have to be drawn up and 
in drawing that decree it should: be prefaced 
by a declaration that the property in suit 
in the events which have happened, stands. 
charged at theidate of commencement of 
this suit with the following encumbrances 
in the following order of priority : (1) With. 
the principal, interest and mortgagee's costs, 
charges and expenses secured by the mort- 


‘gage dated August 18, 1923 in favour of 


Bankey Lal and defendant No 3 Must, 
Ram Mukho. (2) With the principal sum of 
Rs, 225 and interest and mortgagee’s costs, 
charges and expenses secured by the morte 
gage dated April 20, 1923 in favour of 
defendant No. 4 Ram Oharan, (3) With the 
principal sum of Rs. 1,700 and interest and 
mortgagee’s cost charges and expenses secu» 
red by the mortgage of July 6, 1923 in 
favour of Ratan Lal of which said mortgage- 
the plaintiff. Raghubir Saran is now the 
transferee. The remaining part of the decree 
will, of course, follow the usual lines ofa 
mortgage decree ina case in which there are: 
decrees andencumbrances. The appellant 
is entitled to his costs cf this appeal and 
in both the Courts below. I have been 
asked for leave to appeal under the Letters. 
Patent, but I do not think it is a case which 
justifies it. 


D. Appeal allowed, 
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NIADRAS HIGH COURT 
Civil Revision Petition No. 1636 
of 1938 
January 19, 1940 
PATANJALI BASTRI, J, 
SUBBU PANDARAM—Patitronae 
—Dyrenpant No. 3 


versus 
LAKSHMINARAYA COHETTIAR— 
PLaintire—REsPoNDENE 

Madras Agriculturists’ Relief Act (IV of 1939), 
s. 19—Decree debt due by joint famtly—Any 
member can apply for scaling down debt—On such. 
application debt of family as whole has to be 
scaled down~-Morigage debt due by joint family 
sealing down, whether ought to be only with refer- 

ence to agricultural lands included in mortgage. 


1941 


Where the decree debt sought to be scaled down 
is a debt due by the joint family any member 
of the family can apply to have the decree debt 
scaled down according to the provisions of the 
Aet. In such cases it is the debt of the family 
as a whole that hasto be scaled down provided, 
of course, the joint family is proved to be an 
agriculturist within the meanig of the Act. There 
is nothing in the act to suggeat that the benefit 
of scaling down in such cases is to be restricted 
tothe member “of the family who makes the ap- 
plication. 

The view thet the sealing down of a mortgage 
debt due by a agriculturist joint Hindu family 
ought to be only with reference to the agricultural 
lands which happen to be included in the mortgage 
but not with reference to the other properties like 
houses etc., comprised in the mortgage, is erro- 
neous asthe entire scheme of the act has reference 
to the character of the debtor and not to the 
character of the property comprised in a security 
for the debt. 


O. R. P. under s. 115 of Act V of 1908, 
praying the High Oourt to revise ths 
order of the Court of the Subordinate 
Judge, Coimbatore dated October 12,1928, 
and made in I,A, No, 889 of 1933 in O.S. 
No, 79 of 1938. ; 

Messrs. A, C. Sampath Ayyangar and 
S. Krishnamachariar, for the Petitioner. 

Mr. T. S, Anantaraman, for the Respond- 
ent. 


Judgment.—The learned Counsel for 
the petitioner contends that the order of 
the Oourt below directing that the debt 
should be scaled down only s> far asthe 
appellant was concerned and also with 
reference only tothe item of agricultural 
land included in the mortgage, is wrong. 
I agree with this contention. The decree 
debt sought tobe sealed down is a debt 
due by the joint family of the 3rd defend- 
ant, petitioner here, ands. 19 of the Act 
makes it clear that in respect of a joint 
family debt any member of the family 
can apply to have the decree debt scaled 
down accordingly to the provisions of the 
Act. Andit is equally clear that in such 
cases it is thedebt of the family asa whole 
that has to be scaled down provided, of 
‘course, the joint family is proved to ba 
an agriculturist within the meaning of the 
Act, There is nothing in the act to suggest 
that the benefit of scaling down in such 
cases is to be restricted tothe member of 
the family who makes the application, 
Again, the view of the learned Subordinate 
Judge, that the scaling down of a morte 
gage debt due by a agriculturist joint 
Hindu family ought to beonly with refer- 
ence to the agricultural lands which happen 
to be included in the mortgage but not 
with reference to the other properties like 
houses etc, comprised in the mortgage, is 
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erroneous as the entirescheme of the act 
has reference to the character of tha 
debtor and not to the character of | the 
property comprised in a security for the 
debt. 

The learned Counsel for the respondent, 
however, points ont that the main question 
taised by him in his counter affidavit filed 
in the lower Court tiz., that the petitioner's 
family was not an agriculturist at all for the 
reasons stated therein, was not at all dealt 
with and decided by the learned Judge. 
This is no doubt so and it is perhaps due 
tothe misconception ofthe learned Judge 
that the scaling down under the act was 
to be with reference only to the agricul. 
tural lands comprised in the mortgage. 
There is nothing to support the suggese 
tion of the learned Counsel for the peti» 
tioner that this point was apparently given 
up by the respondent whose Counsel 
however repudiates the suggestion before 
me. Jn these circumstances I set aside the 
order of the Court below and sent the case 
back for disposal according to lawin the 
light of the observations herein, 

The costa of this petition will abide and. 
follow the result. 


NB, Order set aside, 


tt 


OUDH CHIEF COURT 
Second Oivil Appeal No. 253 of 1938 
November 18, 1940 
Gautam Hagan, J. 
UMA DATT AND OTAERS—DEFENDANT? 
——APPALLANTS 
versus 
RAM JIWAN, PLAINTIFF AND oTaERS—~ 
Darenpants—Ruseonpants 
Family settlement—Validity—Bona fide clain— 
One of party having no claim to property, but 
bona fide claiming right—Settlement entered into 


bona fide—Validity. 


It is a wrong principle of law totest the vali- 
dity of an agreement by having recourse to the 
expedient of finding out whether the claims of the. 
parties tothat agreement were good. The true test 
is whether the parties had laid any claim against 
each other and whether these claims had been settled 
by virtue of the agreement termed the “family settle- 
ment.’? If a settlement was arrived at, the strength 
or validity ofthe claims of the parties has nothing. 
to do with the validity of the family settlement. 
The fact that claims ofthe parties had been adjust- 
ed and that the disputes between them had been 
settled, would amount to a sufficient consideration 
for the upholding ofthe family settlement. If on 
the death of a persona dispute arises among the 
members of the family and an agreement arrived at 
between them contained ina mutation application 
evidences a bona fide adjustment of the conflicting . 
claims, it constitutes a family settlement and its. 
validity isnot tobe determined by the strength of e 
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validity of the claims of the parties, Such an 
“agreement is a valid family settlement. 116 Ind. 
Oas, 59 (1), 103 Ind. Cas. 75/ (2), 144 Ind. Cas, 283 
(3) and 147 Ind, Cas. 973 (4), relied on. 

A compromise cannot be impeached between the 
“parties to iton the sole ground that the party whose 
right is admitted by the compromise had in fact no 
-guch right it is not necessary that the disputes 
-should be necessarily founded upon just claims. All 
that is necessary is that each party must intend to 
press his claims to the, property by litigation or 
otherwise, and the fact that the claim of one of the 
parties might if pressed in a QOourt of Law prove 
-unfounded will not invalidate a family arrangement 
if it is otherwise brought about in good faith.. 176 
Ind, Oas. 958 (5) and 144 Ind. Oas, 33 (9), relied 
“Is 


S. C. A. against the order of the Civil 
Judge of Sultanpur, dated August 20, 1938. 


Mr. Motilal Saksena, for the Appellants. 


dJudgment.—This is a second appeal 
‘against the judgment and decree of the Civil 
Judge of Sultanpur reversing the decree of 
‘the Munsif and decreeing the suit for 
mortgagee possession with costs against the 
-defendants Nos. 1 to5 only. 

The plaintiff's case was that defendant 

‘No.1, Uma Datt, executed a possessory 
mortgage on May 20, 1924, in favour of Mst. 
Mohra, the first wife of Ram Bali, for 
‘Re. 550 that the consideration was really 
‘advanced by Ram Bali and that Met. Mohra 
was a mere benamidar, The plaintiff alleg- 
ed himself to be the son of Ram Bali from 
another wife who was a sister of Mst. Mohra 
and claimed that he was the rightful heir 
‘of Ram Bali, and as the defendant had 
wrongfully dispossessed the plaintiff, he 
“was entitled to a decree for. possession No. 1 
was the original mortgagor and defendants 
Nos. 2and 3 were the sons of defendant 
No. 1 and defendants Nos. 4 and 5, were 
impleaded as defendants on the ground 
that they were the tenants of defendant 
No. 1. Defendant No. 6 was Mst. Murat, 
who was the daughter of Ram Bali from his 
first wife Mst. Mohra. 

The defendants Nos. 1 to 3 denied the 
mortgage in suit and pleaded that the 
plaintiff was not thesonof Ram Bali and 
could not, therefore, maintain the suit. Tae 
defendants Nos. 2and 3 pleaded that the 
property was ancestral and the mortgage 
was not binding upon them as it was not 
executed for legal necessity or for the pay- 
ment of any antecedent debt. The plaint- 
iff's possession over the property in dispute 
within limitation was also denied. Defen- 
dant No.6 supported the other defendants 
and pleaded that she was the sole rightful 

owner of the property, which was the 
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stridhan of Mst. Mohra and upon her death 
had devolved upon her by right of inheri- 
tance, 7 

The trial Court held that the ‘mortgage 
was proved but found that was without con- 
sideration. He also'held that the plaintiff 
was not theson of Ram Bali and holding 
that he had not been in possession dismissed 
the suit with costs. . 


The lower Appellate Court on appeal 
admitted fresh documentary evidence and 
allowed certain amendments in the plaint > 
prayed for by the plaintiff. The suit was - 
remanded for a fresh trial after clearing 
the pleadings. . 

Besides the issues originally framed by 
the tzial Court, two more issues were added, 
namely Issues Nos. 6 and 7. Issue No. 6 
was i— f 

(a) Whether the mortgage deed in suit 
was executed benami in the name of Mst. 
Mohra for Ram Bali? Or (b) Was the 
mortgaged property the stridhan of Mst. 
Mohra ? : 

Issue No. 7 was whether there was any 
family settlement between the plaintiff and 
defendant No. 6, as alleged by the plaintiff, 
and if so,to what effect. The trial Court 
held upon issue No. 6, that the consideration 
of the property was in fact paid of by Ram 
Bali and the mortgage deed was executed 
benami in the name of Mst, Mohra for. Ram 
Bali, It held that the property in suit was 
not proved to be the stridhan property. On 
Issue No. 7 its finding was that ths family 
settlement was not proved,-.as in its 
opinion Mst. Murat could not. enter into 
family settlement with the plaintiff, who 
was a stranger to the family of Ram Bali 
and had no title to the property in suit, As 
a result of his findings the learned Munsif 
dismissed the suit, 

Upon a further appeal by the plaintiff the 
lower Appellate Oourt held, disagresing: 
with the view of the learned Munsif, that 
the plaintiff had acquired title to the pro« 
perty in suit by the family settlement with 
Mst. Mohra, and decreed the suit, 


The defendants Nos, 1 to 3 have now 
come up in second appeal to this Court. The 
only question argaed on behalf of the 
defendants appellants is that the lower. 
Appellate Oourt was wrong in upholding 
the family settlement as neither the essen» 
tials of a family settlement had been made 
out in the case nor could the plaintiff, 
being a stranger to thefamily and having 
no right to the property, setup a family 
settlement in his favour. ‘Che plaintiff was. 
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present in person and was not represented 
by a Counsel. 

I will deal with the first point whether 
the essentials of the family settlement have 
been proved in this case or not. The lower 
Appellate Court has relied upon Ex. 0-10, 
which is a report of the Naib-Tahsildar, 
who tried tke mutation case. This report 
clearly shows that upon the death of Ram 
Bali, one Ganga Din alleged himself to be 
his brother and claimed mutation of the 
property in dispute. The plaintiff contested 
the right of Ganga Din and claimed proa 
perty on the ground that he was the son of 
the deceased born of a second wife and was 
in possession of the disputed property. He 
. denied that Ganga Din was the real bro- 
ther of Ram Bali. Mst. Murat, defendant 
No. 6, set up her rights as the daughter of 
the deceased claiming half of the property 
and admitted the claim of the plaintiff to 
the remaining half, The controversy bat- 
ween the parties was putin the form of 
issues and evidence was led by the par- 
ties. The Naib-Tahsildar found that Mst. 
Murat was the daughter of Ram Bali from 
his first wife and the plaintiff was his son 
from the second wife. As regards Ganga 
Din, he held that he was not the brother of 
Ram Bali, consequently he ordered mutas 
tion in favour of the plaintiff and defen- 
dant No. 6, Mst. Murat, in equal moieties. 
This order was passed on May 9, 1831, 

Exhibit 10 is acopy of the objections 
filed by Mst, Murat in the mutation case. 
Exhibit 8 is the statement of Mst. Murat in 
the mutation caseto the effect that the 
plaintiff was the son of Ram Bali by his 
second wife and that he used tolive with 
her, Exhibit 9 is the statement of her 
Pleader to the same effect, 

The plaintiff had been in possession since 
the mutation was madein his favour and it 
was only 1936 that he was obliged to bring 
the present suit because the defendant No. 1 


had unlawfully taken possession of the 
‘property in dispute, 
There is nOdoubt whatever that upon 


the death of Ram Bali disputes arose re- 
garding the rights to his property to which 
his son, his daughter and his brother laid 
separate claims. It is also true that the 
rights of the alleged brother and the alleged 
‘son were denied. It was in these circum- 
stances that the parties, namely the defen- 
dant No. 6 and the plaintiff adjusted their 
bona fide dispute by agreeing that the 
property shall be mutated in equal moie- 
ties between them. Whether the claim of 
the son was strong or well-founded has 
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nothing whatever todo with the validity 
of the arrangement at which the parties 
eventually arrived. As a matter of fact the 
Naib-Tahsildar held that Ram Bali had 
great love for the plaintiff, he performed 
his marriage with great pomp and show, 
opened a savings bank account in his 
name and described him as his son in cere 
tain documents, The mutation order was 
not questioned by any of the parties to the 
mutation by a further appeal, In these 
circumstances I am of opinion that the 
essential elements of a family settlement 
arefully established in this case. 

It has been held in Sital Singh v. Gijind= 
ra Bahadur Singh (50. W. N. 1022) (1), 
that itis a wrong principle of law to test 
the validity of an agreement by having 
recourse tothe expedient of finding out 
whether theclaims ofthe parties to that 
agreement were good. The true test ig 
whether the parties had laid any claim 
against each other and whether these 
claims had been settled by virtue of the 
agreement termed the “family settlement,” 
Ifa settlement was arrived at, the strength 
or validity of the claims of the parties had 
nothing to do with the validity of the family 
settlement. The fact that claims of the 
parties had been adjusted and that the 
disputes between them had been settled, 
would amount to a sufficient consideration 
for the upholding of the family settlement. 

In the case of Mahabir v. Dwarika (40. 
W. N.663) (2), it was ruled that the essence 
ofa family arrangement liesin an adjust- 
ment of conflicting claims bona fide made 
and recognised on both sides with the 
laudable object of putting an end to a 
controversy. 


In Mst. Raj Patt v. Mst. Parbati (10 0. W. 
N. 336) (3), it was held that where certain 
family differances- are adjusted by means 
of a compromise as a result of which 
certain widows in the family are given 
possession of a portion of the property in 
lieu of maintenance and there is no reason 
to doubt the bona fides of the arrangement, 
such an adjustment ofthe dispute with a 
view to maintain amity and peace in the 
family, satisHies all the requirements of a 
family settlement, The case of Sital Singh 
v, Gijindra Bahadur Singh, (5 O. W. Ny 
1025) (1), was followed in this casa, 


d) 50 WN 1022; 116 Ind. Oas, 59; 12 R D 638; 
4 Luck, 67; AIR 1929 Oudh 373; Ind, Rul, (1929) 
Oudh 299. 

(2) 4 O W N 663; 103 Ind. Oas. 757. 


QG) 10 O W N 336: 144 Ind. Oas 233; AI R1933 « 


Oudh 295; Ind. Rul, (1933) Oudh 229, 
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- In engther ‘case, Azizwl Hasan v. 
Mohammad Faruq, reported in the same 
volume i,e.(10 0. W. N., at p. 1254) (4), it 
was held that if on the death of a person 
a dispute arises among the members of 
the family and an agreement arrived at 
in a mutation 
application evidences a bona fide adjust 
ment of the conflicting claims, it consti» 
tutes afamily settlement and its validity 
is not tobe determined by the strength 
of validity of the claims of the parties. 
Buch an agreement is a valid family 
settlement and dces not require registra- 
tion. I am, therefore, of opinion that the 
lower Appellate Court “was perfectly justi- 
fied in holding that the family settlement 
was fully proved. 

As regards the second point, it has been 
contended on behalf of the defendants- 
appellants, that in view of the finding of 
the lower Appellate Oourt that the plain- 
tiff is not the son of Ram Bali it must be 
held that he had no title to the property 
in dispute and not being a member of 
the family ke could not enter into any 
family settlement. Reliance is placed on 
Chhatarpal Singh v. Sant Bakhsh Singh 
(1988 Oudh Appeals, 573) ue Mst. Phul- 
jhariv. Har Prasad, (3 O. W. N , 181) (6), 
Hanuman Sahu v. Mst. bva Bandi Bibi, 
(GO. W. N., 169) (7), Mitar Sain v. Data 
Ram, (A. I. R.„ 1926 All, 7) (8) Jamna 
Prasad vy. Mst. Durga Dei, (A, I. R, 1933 
Allahabad, 138 (2) ) (9) and Lallu Prasad 
v. Babulal, (76 Ind. Oas., 218) (10). 

I have carefully considered these cases 
but I am of opinion that neither of them 
helps the defendants-appellants. The case 
in Chhatarpal Singh v. Sant Bakhsh Singh, 
(1938 Oudh Appeals, 573) (5), is wholly 
inapplicable to the facts of the present case. 

There wasno question whatever involved 
in that case whether the family settlement 
could not be accepted because of the fact 
that any of the parties thereto was not a 
member of the family, On the other hand 
at p.577 cf the report the following obser- 
vation quoted with approval from a Madras 

(4) 100 W A lasd; 147 Ind. Cas. 973; AIR 1934 
Oudh 41; 6R 0 327 


(5) 1938 O A573; 176 Ind, Oas. 958; 1938 O W N 
714; 11 RO 11; 19380 LR 353; A IR 1938 Oudh 


0, 
(6) 3 O W N 181; 93 Ind. Oas, 378; AIR 1926 
Oudh 338; 130 L J548. 


(7) 6 O W_N169; 120 Ind, Oas. 387; AIR 1929 ` 


Oudh 193; 4 Luck. 452; Ind, Rul, (1930) Oudh 3. 

(8) A 1R1996 All. 7; 87 Ind, Cas. 

(9) A IR 1933 All, 138 (2); 144 tnd "Cas, 333 Ind. 
Rul, (1933) All. 352, 

£10) 76 Ind, Oas, 218; A I R1924 Nag, 214, 
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case, helps the- case. 0f the plaintiff-res- 
pondent: 

“It was there held that a compromise. cannot be 
impeached between the parties to it on tho gole 
ground that the party whose right is admitted by 
the compromise had in fact no such right.” 


The case of Mst. Phuljart v. Har Prasad, 
reported in (3 O. W. N., 181) (6), is a single 
Judge decision by the late Mr. Justice 
Raza and is distinguishable upon the facts. 
In that case it was found that there was 
no reliable evidence to prove the alleged 
family settlement for there was anything 
on the record to show what were the terms, 
if any, of the alleged settlement. It was 
further observed that the daughter-in-law 
was. not entitled to'any share in the father 
in-laws estate under the Hindu Law.. 
There was no dispute between the parties, 
In these circumstances it was held that 
the daughter-in-law had no preexisting 
title and there being no settlement of 
dispute between the parties the alleged . 
family arrangement had not been proved. 
In the case of Mst. Raj Pati v. Mst. Parbati, 
(10 O. W. N., 336 at p, 344) (3), this case is 
also distinguished. 

The case of Hanuman Sahu v. Mst. Abbas 
Bandi Bibi, reported in (6 O. W. N., 169} (7), 
is irrelevant as the family settlement in that. 
case admitted by both sides and it was 
held that every attempt must be made 
to give effect to the wishes of the parties 
to such a family settlement, 


The case of Mitar Sain v. Data Ram, 
(A. I. R. 1926 All, 7) (8). is clearly distin- 
guishable upon the facts. There the 
widow had adopted a relation of her own 
and made him a member of her husband's. 
family, Up to the time of his adoption. 
he was not a member of that family but. 
belonged to the family of his adoptive 
mother. It was held in these circumstances. 
that any arrangement arrived at between 
him (adopted son) and her before the 
adoption took place or ai that very time 
cannot be said tohave been an arrange- 
ment between the members of the same 
family. 

The casein Jamna Prasad v, Mst, Durga 
Dei, reported in(A, I, R., 1933 All.,p. 138 (2)). 
(9) far from helping the appellants helps tho- 
case of the respondent. It was held 
therein that family arrangement is founded. 
on the assumption that there was some. 
antecedent title of some kind between the 
parties and the agreement acknowledges. 
what that title was. Sach an arrangement 
very often follows disputes amongat the: 
members of the family, but it ia not. neces- 
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` sary that these disputes should be neces- 
sarily founded upon just claims, All that 


is necessary is that each party must intend | 


to press his claims to the property by liti- 
gation or otherwise, and the fact that the 
claim of one of the parties might if prese 
sed in a Oourt of Law prove unfounded 
will not invalidate a family arrangement 
if it is otherwise brought about in good 
faith, ¢ 

The last case which remains to be 
noticed in this connection is a decision of 
the Officiating Judicial Commissioner of 
Nagpur in Lallu Prasad v. Babu Lal, (76 
I. ©., 218) (10). In this case the defendant 
supported his possession to the property 
under a family arrangement. It appeared, 
however, that the defendant was an utter 
stranger and was not a member of the 
family of the deceased owner, of the 
property which was in his possession. In 
these circumstances it was held that the 
defendant being a perfect stranger to the 
family cannot bein possession of the pro- 
perty under a family arrangement which 
presupposes a claim by some member of 
the family to part of the family property, 
which is settled by an arrangement bet- 
ween the members ofthe family recognise 
ing the claimant's real or supposed rights, 

I am satisfied that in the present case 
the plaintif- respondent asserted a bona fide 
right tothe property of his father, that 
there was a pre-existing title in his favour 
and that such a right was recognized by 
the family settlement arrived at between 
him and defendant No. 6. As has been 
rightly observed inanumber of cases, it 
is not open to the Oourt to try to ascertain 
as to whether the claims of the parties to 
the family settlement were good and well 
founded and to test the validity of the 
family arrangement after having arrived 
at afinding upon the strength or otherwise 
of such claims, ‘The finding arrived at 
by the lower Appellate Court that the 
plaintiff is not the son of Ram Bali is 
wholly irrelevant for the purpose of deter- 
mining the validity or otherwise of the 
family settlement and must, therefore, be 
disregarded from consideration. 

The result is that I uphold the judg- 
ment and decree of the lower Appellate 
Court and dismiss the appeal with costs. 

D. Appeal dismissed. . 


SUOHANDRA BHUSAN KUMAR LAL V. LALO MODI (PAT.) 67 


PATNA HIGH COURT : 
Appeal from Appellate Order No. 203 
of 1940 
December 2, 1940 
HARRIES, O. J. AND MANOHAR LALL, J, 
SUCHANDRA BHUSAN KUMAR LAL 
AND ANOTHER —DECREB'HOLDERS—ÅPPELLANTS 
VETSUS 
LALOO MODI AND ANOTAER—JUDGMENT- 
DEBTORS— RESPONDENTS 

Evidence—Admissibility—Document called from 
witness, who producing it—Demand for document not 
describing it fully— Admissibility of document— 
Document in possession of ladies but produced by 
their husbands—Admissibility of documents, 

Where a certain document had been called from 
the witness, and the witness produced it, if it is 
the very document required, it makes no difference 
whether the demand for the document did not 
describe it as fully as it might and the witness 
should be allowed to prove it, so that it could ba 
admitted in evidence. 

Normally, the husbands would appear in the 
Court to produce documents summoned from their 
wives who could very well be pardanashin ladies, 
In any event, the husbands can prove that the 
documents were documents executed in favour of 
the wives even if the wives are not benamidars 
of the husbands. If they are benamidars of the 
husbands, naturally the husbands would be in 
possession of the documents However the matter 
is looked at, such documents cannot be rejected on 
the ground that they are produced by the husbands 
of the ladies. 


A. from an order of the District Judge 

of Bhagalpur, dated July 6, 1940. ; 
Messrs. Hareshwar Prasad Sinha and 

C. P, Sinha, for the Appellanta. ; 
Mr. M. Rahman, for the Respondents. 


Harries, C. J.—This is a decree-holders’ 
appeal from an order of the learned Dis- 
trict Judge of Bhagalpur dismissing an 
appeal from a learned Munsif in execution 
proceedings. The decree-holders obtained 
a mortgage decree against the judgment 
debtors for Rs. 1,615-14-0 on June7, 1939 
and in the due course proceeded to execute 
the mortgage decree. There were three 
items of property comprised in the morte 
gage and the execution Court proceeded 
to value these in the execution proceedings 
separately, and the valuation arrived at 
in respect of Items Nos. 2 and.3 have 
been accepted by the decree-holders, and 
no question arises on those valuations and 
the dispute is confined to the valuation 
of Item No. 1. This item of property 
consisted of one pakka house add one 
kachcha house standing on land of an 
area of 34 kathas. The decree-holders 
valued the property at Rs, 900 whereas 
the judgment-debtors valued the pakka 
house ab Rs, 4,000 and the kachcha housae 
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at Re. 2,000 making a total value of 
Rs, 6,000 for the two houses and land. 
After hearing the parties, the learned 
Munsif valued the property at Rs, 2,500. 

On appeal the learned District judge 
upheld the findings of the learned Munsif 
and dismissed the appeal. 

Mr. Hareshwar Prasad Sinha has cons 
tended that the Courts below wrongly 
rejected certain kebalas tendered by him 
and the rejection of such evidence has 

_Vitiated the „whole of their findings. 
The learned District Judge pointe 
out that the oral evidence of both parties 
in the case was worthless and that the 
case would have to be decided entirely 
upon documentary evidence. Certain docu- 
ments Exs. l, lea and l-b had been put 
in by the judgment-debtors,and a kabuliyat 
(Ex. A) had been put in on behalf of the 

. decreerholders. It is obvious, therefore, 

that documentray evidence was of importance 
in this case and yet we find that two 
kebalas relating to transfer of houses in 
the neighbourhood were rejected by the 

Munsif at the time of hearing. The result 

has been that the kebalas put in by the 

judgment-debtors were relied upon, whereas 

` other kebalas which might have been of 
assistance were ruled out as inadmissible, 

It appears that the decree-holders had 

called upon two persons to produce the 
- kebalas in questionand had filed certified 
copies of the same in the Oourt, though 
tke judgment-debtors had not received the 

, copies of the certified copies. When the 
witnesses appeared in Court to produce 
the kebalas objection was taken to their 

‘admissibility and the trial Court ruled that 
the documents were inadmissible on a 
number of grounds. In the first place, 
the learned Munsif held that as in the 
particulars of one of the kebalas requir- 
ed, no date of the same was given, 
the kebala produced by the witness could 
not be admitted in evidence. This appears 
to me to be highly technical ground for 
rejecting the document, The document 
had been called from the witness, and 
the witness produced it. If that was the 
document required, what difference did it 
make whether the demand for the dccu- 
ment did not describe it as fully as it 
might? It was obviously the document 
which the witness had intended to produce, 
and that being so, he should have been 
allowed to prove, it, so that it could be 
admitted in evidence. Another reason 
given for the rejection of the two docu- 

*ments was that the documents were called 
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from the husbands of the ladies'in whose ` 
favour they were executed on the allegation 
that the ladies were the benamidars of 
their husbands. I cannot see that this 
is any ground for rejecting these docu- 
ments. Normally, the husbands would 
appear in the Court to produce documents 
summoned from their wives , who could 
very well be pardanashin ladies, In any 
event, the husbands could prove that the do- 
cuments were documents executedin favour 
of the wives even if the wives were not 
benamidars of the husbands. If they were 
benamidars of the husbands, naturally the 
husbands would be in possession of the 
documents, However the matter is looked 
at, it is impossible to uphold the rejection 
of two documents on the ground that they 
were produced by the husbands of the 
ladies in question. 

Lastly the learned Munsif pointed out 
that no copy of the list of documents was 
made over to the judgment-debtors and 
that appears to be another ground why the 
kebalas were rejected. 

The learned District Judge does not 
deal with the question of rejection of these 
documents. He merely points out that 
they were rejected for what had been’ 
described as a technical mistake. In my 
judgment these two kebalas should have 
been admitted in evidence for what they 
were worth and their contents considered 
-by the lower Courts before arriving at a 
valuation of this property. In my judg- 
ment justice demands that these documents 
should be considered before a final decision 
is arrived at. 

I would, therefore, set aside the order 
of the learned District Judge and remand 
the case to his Court and direct that he 
must give the decree-holders another 
opportunity of producing and proving 
two kebalas. The judgment-debtors must 
also be given an opportunity to cross: 
examine any witness called to prove these 
kebalas and also to tender such evidence 
‘as they may deem proper with a view to 
challengirg the kebalas or the effect of 
them. The kebalas should be proved and 
such evidence, as I have indicated, taken 
in the lower Appellate Court. If possible, 
the two houses should be valued separately. 
Costs of this appeal will abide the event 
in the lower Appellate Court. 

The cross-objection is not pressed and 
ia dismissed. There will be no order as 
to costs, 

Manohar Lali, J.—I agree. 

D. Order set asi de. 


1941 NUNNA BATYANARAYANAM URTAY V. 
MADRAS HIGH COURT 
; Appeal No, 328 of 1937 and Civil 
Miscellaneous Petition No. 201 of 1940 
. February 6, 1940 
Panpranc.Row AND HORWILL, JJ. 
NUNNA SATYANARAYANAMURTHY 
AND ANOTHER—APPRLLANTS 
versus 
AVVA KRISHNAMOORTHY AND OTHERS— 
RESPONDENTS 

Mortgage—Discharge — Executory contract, if can 
amount to discharge of mortgage — Mere recital in 
plaint in mortgage suit that plaintiff entered into con- 
tract with mortgagor that he should sell property 
to morigagee, if admission that mortgage is dìs- 
charged. 

Itis undoubtedly true, that an executory contract 
can amount to a discharge of a mortgage debt; but 
there is no presumption in law that it does so. Ordi- 
narily, one would not expect a person to give up his 
rights under a mortgage until he had got something 
concrete in its place. However, the circumstances may 
be such as to show that the mortgagee intended even 
from the day of the execution of the contract to give 
up his rights under the mortgage. The mere recital 
in the plaint that the plaintiff had entered into a 
contract withthe mortgagors and their descendants 
that the defendants should sell their property to the 
mortgagees, is not tantamount to an admission that 
the mortgage is no longer in existence, 168 Ind, Oas. 
699 (1) and 176 Ind. Oss, 44 (2), referred to. 


A. and C. Mise. P. against a decree of the 
Sub-Judge, Masulipatam, in O. 8. No. 56 of 
1936, etc. . 


Messrs. Satyanarayana Rao and M. V. 
Nagaramayya, for the Appellants. 


Messrs. B, Sitarama Rao and N. Vasudeva 
Rao, for the Respondents, 


Horwill, J.—This was a suit on a mort- 


gage. Defendants Nos. lto 9 are mort- 
gagors or their descendants | and 
defendants Nos. 10 and 11 are pur- 


chasers of the enquity of redemption in 
execution of a small cauge decree held by 
themselves. The suit was allowed and de> 
fendants Nos. 10 and 11 have appealed. The 
principal contention in the lower Court—as 
well as in this Court—is that the suit mort- 
gage was discharged by the execution of a 
contract of sale on October 8, 1933. Defen» 
dant No. 10 obtained his decree on June 23, 
1933; but before he could attach the pro- 
perty in execution of his decree, the contract 
relied on by defendants Nos. 10 and 11 had 
been executed. Itis not now denied that 
the plaintiff enjoyed the crop raised in Fasli 
1344. The attachment was on February 17, 
1934, and defendant No. 10 took delivery 
of the land on November 23, 1935, while 
the crop presumably raised by the plaintiff's 
tenants was still on the ground. That crop 
was the subject of criminal litigation and, 
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finally, the plaintiff succeeded in obtaining 
that-alao. Defendant No. 10 then filed pro» 
ceedings under s. 145, Oriminal P, O., and’ 
was maintained in his possession pending 
the result of civil litigation. That led the 
plaintiff to file the present suit, in which he 
says that he had intended to reglize his 
mortgage debt by getting the defendants to 
sell the land tohim and then executing a 
contract to that effect; but that as that con- 
tract had been made impossible of pər» 
formance he bad been compelled to bring 
this suit on his mortgage. Defendants Nos. 10 
and 11 cannot succeed on the issues raised, 
The case of defendants Nos. 10 and 11, as 
argued in this Court and in the QOourt 
below, is that the suit mortgage was 
discharged by the execution of the 
contract of October 8, 1933. That case 
however was never definitely put for- 
ward in the written statement. The defen- 
dants obviously desired to defeat. the 
plaintiff without committing themselves to 
the definite case that the contract was true. 
Defendants Nos. 10 and 11 began para. 3 
of their written statement by saying: 
“Whatever be the truth or falsity in respect of 
the sale contract referred to in para. 6 of the plaint 
.+.a8 the plaintiff believes it to be true according 
to his contentions, he may take further steps ac- 
cording to law on the strength of that contract but. 


be file a suit on the deed of mortgage is opposed to 
AW. : 

The rest of the paragraph then sets out 
particulars of the various admissions made 
by the plaintiff from time totime in the. 
criminal proceedings above referred to. It 
is thus seen that the plea of the defendants 
in this paragraph is not so much a plea of 
discharge asa plea that the suit, as fram- 
ed, is not maintainable. Turning to the 
plaint itself, it is clear that the contention 
of defendants Nos. 10 and 11 that the suit, . 
event as framed, is not maintainable istnot 
correct, Itistruethe plaintiff in para. 6 of 
the plaint says that the plaintiff, with the 
object of purchasing lands as a discharge of 
the mortgage debt, obtained a contract of 
sale from defendants Nos. 1, 2, 3 and 7 and 
the other mortgagors and that the plaintiff 
took possession of the lands mentioned in 
the contract. In para. 7 he says: . 

“The said petition under s. 145, Oriminal P. O. 
was decided in favour of defendant No, 10, Thus 
the said contract became infructuous and impossible 
of performance. By its terms and according to law 
the said contract became useless.” 

It is undoubtedly true, as has been 
pointed out in Krishnasami Rao v. Sri« 
nivasadesikan (1) and Sura Reddi v. Rama- 


(1) 71 M L J 850; 168 Ind. Cas. 699; AIR 1937 Mad. 
261; 44 L W 944; 9 R M 621, 6 
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farasu (2), an éxecutòry contract “can 
amount to a discharge of a mortgage debt; 
but there is no presumption inlaw that it 
does so. Ordinarily, one would not expect 
a person to give up his rights under a 
mortgage until he had got something con- 
crete in its place, However, the circume 
stances may be such as toshow that the 
mortgagee intended even from the day of 
the execution of the contract to give up his 


rights under the mortgage. The mere recital. 


in the plaint that the plaintiff had entered 
into a contract with the mortgagors and 
their descendants that the defendants should 
sell their property to the mortgagees, is not 
tantamount to an admission that the mort- 
gage is no longer in existence. We cannot 
therefore agree that on the plaint, as it 
stands, the snit is not maintainable. On this 
question therefore the appellants have to 
fail; for the suit is maintainable as framed 
and -these defendants have not set up a 
definite plea of discharge. The plaintiff is 
therefore entitled toa mcrtgage decree. A 
minor question has been raised as to whe» 
ther credit should be given tothe appellants 
for certain crops that were enjoyed by the 
plaintiff. This plea was not raised in the 
written statement and we are not prepared 
to entertain it here, 

Our attention has been drawn to a small 
mistake in the drafting of the decree by 
which: the plaintiff is given liberty to pro» 
ceed against defendants Nos, 10 and 11 not 
only for the costs of the suit, but for the 
balance of the mortgage amount which may 
remain after the property has been sold. 
This was clearly wrong and is not in accord» 
ance with the judgment. In so far as this 
is concerned, therefore the appeal has to be 
allowed. A petition (O. M, P. No. 201 of 
* 1940) has been filed by respondent No. 4 
to have the decree debt scaled down. This 
petition will be sent for disposal to the 
lower Court and the decree here passed will 
be subject to the result of that application, 
Except as above mentioned the appeal is 
dismissed with the costs of the plaintiff. 


- NaS, Order accordingly. 


` (2) (1937) 2 M L J 922; 176 Ind, Oas, 444; A I R 1937 


Mad. 714; 11 R M 108. 
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f OUDH CHIEF COURT. 
Otiminal Reference No, 38 of 1940 _ 
‘ November 21, 1940 

Benner, J. 
“Pt. PRATAP NARAIN AND OTABRS— 
AccusED—APPLICANTS 
versus í 

Pt. RAM KUMAR AND OTHERS=—— 

COMPLAINANTS —OprosITa PARTY 

Oriminal Procedure Code (Act V of 1898), 
as. 139-A, 137—Before passing order under s. 137, 
the Magistrate must proceed under a. 139-A. 

Before proceeding under s. 137, Criminal P. O., 
the Magistrate must make an enquiry under 
s. 139-A. The mere fact that he considered the. 
written statement of the party, on the question. 
of the denial of the public right, is not sufficient, 
When provision is made for an enquiry by a 
Magistrate it is not contemplated merely that there 
shall bean examination of such evidence as may be 
adduced by the parties; a Magistrate is expected to 
exercise his common sense and call for such further 
evidence, if any, as may appear necessary. 116 
Ind, Oas. 786 (1), considered, 


Or. Ref, made by the Sessions Judge,’ 
Fyzabad, dated September 28, 1940. 


Mr. Mahabir Prasad, for Partab Narain 
and others, $ 

Mr. Hargovind Dayal, for the Opposite 
Party. 


Order.—This is a reference by the. 
learned Sessions Judge of Fyzabad recom- 
mending that the order of a Magistrate 
making his order under s. 133 of the Orie 
minal P. O, absolute be set aside and “the 
case be remanded to the Oourt below for 
final enquiry according to law.” 

It appears that an application was made 
on September 20, 1939, by Ram Kumar and 
others under ss. 133 and 107 of the Criminal 
P.O. against Pratab Narain and others to 
the effect that they were obstructing a 
public way. The SubeDivisional Magis- 
trate before whom the application was pre- 
ferred sent it to the Tahsildar for enquiry 
and report. A written statement and docu- 
ments were filed before the Tahsildar and 
the latter after enquiry submitted a report 
to the Sub-Divisional Magistrate on Octo- 
ber 30, 1939, to the effect that the plot 
through which the alleged path passes was 
recorded as “banjar qabil zaraet” and that 
there was norecord to show that there was 
evera public way. He recommended that 
the papers be filed. 

A further application was then made by 
Ram Kumar to the Sub-Divisional Magis« 
trate, requesting the latter to make a local 
inspection, A local inspection was made 
by the Magistrate on November 30, when 
he recorded a somewhat brief inspection. 
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-note to the effect that it appeared from his 
inspection that the path was a public way 
by which people went to and from certain 
places, ‘He then issued notice to the 
opposite party, (that is, the present appli- 
canta) under s. 133. On December 18, they 
asked that the written statement and docu- 
ments filed before the Tahsildar might be 
considered te have been filed in the present 
suit before the Sub-Divisional Magistrate. 
This was allowed. Thereafter the Sub- 
Divisional Magistrate recorded oral evidence 
produced by the parties, this consisting of 
four witnesses on each side, and passed an 
order on May 17, 1940, tothe effect that he 
was satisfied by this evidence that the plot 
was a public pathway, and he accordingly 
directed the opposite party (Pratap Narain 
etc.) to remove the obstruction of which the 
applicants (Ram Kumar etc.) had com- 
plained. 

There is no reference either in the Magis- 
trate's order or elsewhere on the record to 
the provisions of s. 189 A of the Oriminal 

©. This section provides that where an 
order is made under s. 133 for tbe purpose 
of preventing obstruction to the public in 
the use of any way the Magistrate shall, 
on the appearance before him of the person 
against whom the order was made, question 
himas to whether he denies the existence 
of any public right in respect of the way, 
and if he does so, the Magistrate shall, 
before proceeding under s.137 or s, 138, 
inquire into the matter. If in such inquiry the 
Magistrate finds that there is any reliable 
evidence in support of such ‘denial, he shall 
stay the proceedings until the matter of the 
existence of such right has been decided 
by a competent Civil Court; and, if he 
- finds that there is no such evidence, he 
shall proceed as laid down under s. 137 or 
8, 138 as the case may require. 

The learned Sessions Judge has referred 
the case to this Court on the application of 
Pratab Narain etc. considering that the 
Magistrate acted illegally in proceeding 
under s, 137 without first proceeding under 
s. 13%A, The Magistrate submitted an 
explanation in which he states that when 
the opposite party (Pratap Narain etc.) 
first appeared in his Court they adopted the 
written statement already filed by them and 
relied upon the documents filed therewith, 
He went through their evidence and was 
convinced that there was no Substantial 
and reliable evidence in support of their 
denial of the right of public way. Asa 
result of this he deemed it incumbent to 
proceed under s. 137. In order to avoid 
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duplication of procedúre he did not record 
any formal order under s.139-A that the 
documentary evidence relied upon by - 
Pratap Narain was not substantial, 

It is clear from this explanation that the 
oral evidence which was recorded by the 
Magistrate and which is on the record was 
recorded under the provisions of s. 137, 
and not under the provisions of s. 139-A. 
It further appears that the Magistrate did 
not take any evidence in the procesdings 
which he appears to consider were pro- 
ceedings under s. 139-A. He merely 
examined the written statement and the 
documents filed with it, In their written 
statement Pratap Narain ete. denied 
the existence of a public way, and the 
documents which they filed showed that 
there was no record of the existence of any 
such public right of way. Oonsequently it 
does not-appear that the Magistrate had 
very much to go upon in coming to a finding 
under s. 139-A adverse to them. In any 
case it appears to me to be impossible to 
hold that these proceedings amounted to an 
enquiry under s. 139-A, 

Learned Oounsel for the complainants has 
referred to a ruling of the Allahabad High 
Court in Manohar Singh v. Emperor, (ATR 
1929 All. 220) (1), in which it was held that 
a Magistrate has absolute discretion as to 
how far he will go or upon what materials 
he will act in considering whether the per- 
son proceeded against seems likely to have 
such a case in support of his denial as may 
make it seem unfitting for the Oriminal 
Court to proceed. In this case the Allah- 
abad High Court was of opinion that it had 
not been shown that the Magistrate had not 
made the enquiry prescribed by s. 139A, 
At the same time it was observed that the 
enquiry referred to under s. 139A is clearly 
something to be kept quite distinct from 
the formal enquiry which may have to be 
held later under s, 137 if the Magistrate 
finds that there is no prima facie reliable 
evidence in support of the denial of the 
existence of any public way. Further it 
was observed by the single Judge who 
decided the case that he did not think 
that he would be justified in interfering on 
the ground that the Magistrate had not 
held any enquiry under s. 139A. Even if 
he did not hold such an enquiry, no objec- 
tion had been taken by the opposite party 
to the enquiry which proceeded under s. 137, 
and the Magistrate had found as the result 
of an enquiry much more searching than 


(I) AIR 1929 All, 220;116 Ind. Cas. 786; (1929) 
AL J 385; Ind. Rul, (1929) All. 610. 
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Ta . ty 
it was. incumbent on him to have held 
under s,139A, that there was in fact no 
reliable evidence in support of the denial. 


J have considered the latter. observation. 


“with special reference to the facts of the 
present case. As I have mentionéd, evi- 
dence was produced by Pratap Narain stc. 
to show that there is no entry: in the 
recòrds of a public right of way, and what- 
ever the value of this negative evidence 
may be, it musi be taken into consideration 
asit was taken ‘into consideration by the 
Tahsildar who ‘held the initial enquiry. 
Secondly it appears from the sketch map 
on the record that there is a pucca road 
to the north of plot No, 439/1, (corresponde 
ing now 1o No. 516), the plot of Pratap 
Narain etc. through which the path in 
‘question is said to pass, and that the path 
joins this pucca road. It also appears that 
there are other plots to the south and south- 
west of this plot, which belong to other 
persons who are presumably interested in 
the question whether a public path passes 
through their plcts, I understand that 
according to the allegations of the com= 
plainants the same path passes through 
these plots also. It does not appear whe- 
‘ther these other persons admit or not that 
there isa public right of way through their 
plots, When provision is made for an 
enquiry by a Magistrate it is not contem- 
‘plated merely that there shall be an exa- 
mination of such evidence as may be 
adduced by the parties: a Magistrate is 
expected to exercise his common sense and 
call for such further evidence, if any, as 
may appear necessary. In this particular 
case it would appear to be advisable to 
ascertain the attitude of these other persons 
who presumably are also interested in the 
question and who may be affected by the 
order passed. 

In any event it appears to me to be 
impossible to hold that a proper enquiry 
was held by the Magistrate under s. 139A, 

I accordingly accept this reference, set 
aside the order passed by the Magistrate, 
and direct that an enquiry be made in the 
first instance under the provisions of s. 139A 
by such other Magistrate as the District 
Magistrate may direct, orders being passed 
thereafter by the Magistrate according to 
his finding under this section. 

D. Reference accepted. 
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_ ALLAHABAD HIGH COURT 
Oivil Miscellaneous Cases Nos. 715, 716, 
717 and 718 of 1939 and 1 of 1940 
August 19, 1940 Š 
ALLSOP, J. 

OFFICIAL LIQUIDATORS, GORAKH- 
PUR ELEOTRIO SUPPLY Oo., Ltp — 
APPLICANTS 

versus ° 
Messes, SIEMENS (INDIA) L'n., 
OALCUTTA—Opposttz Party 

Company—Winding up—Credttor bringing pres- 
sure on company—Preference, if should be given to 
him—Liquidators, if can ga behind decrees against 
company if they consider them to hare been not 
obtained properly—Companies Act (VII of 1913), 
ss. 185, 188, 227 (2)—Court, if can direct payment 
from any persons other than those mentioned in 
8. 185—Payment of debt due tosome creditors at 
date of winding up petition, resulting in loss to 
other creditora who are treated equally with those 
who have been paid—Payment, if should be validated 
—Payment to decree-holder after petition cannot 
be validated merely because he could have recovered 
money under decree before presentation of petition. 
if company had not delayed its execution, 


It is wrong to say: that any creditor who can 
bring pressure to bear on a company should have 
preference over a creditor who cannot. [p. 74, col. 


It is the duty of the liquidators to decide what 
is properly due from the company to various 
claimants and they are entitled to go behind dec- 
rees which they consider were not properly obtain- 
ed. [p. 75, col, 1.) 

Section 185, Companies Act does not give the 
Court any power to pass orders against persons other 
than those mentioned in the section. Similarly 
8. 188 does not give the Court power to direct paye 
ment from any persons other than those mentioned: 
in s. 185 ofthe Act. 165 Ind. Oas. 790 (1), In re 
United English and Scottish Assurance Co.: Be 
parte Hawkins (2) and In re Vimbos Ltd. (3), relied 
on. {p. 75, cols, 1 & 2.] 

The ordinary principle isthat all creditors to. 
whom money is due atthe date of the petition for 
winding-up should be treated equally with certain 
exceptions in favour of those who have priority 
under the express provisions of the Act. Where 
the company or its officers make preferential pay- 
ments to some creditors, they are obviously acting 
in contravention of this rule. On the other hand, 
where the business of the company is continued in 
good faith either because itis hoped that it may 
not be necessary eventually to wind up the 
company or because in the interests of all con- 
cerned it is better that the company should on 
being wound up be transferred as a going concern, 
it is necessary for the company to enter into various 
transactions and it would be impossible for it to- 
do so if it was not able to make any transfers. It 
is not possible to make a definite rule to meet all 
circumstances because these may be extremely 
varied, but generally speaking it would not be just 
for the Court to validate a -transaction which 
amounted to no more than the payment of a debt 
which was due to one creditor or some creditors. 
at the date of the petition for winding up, if that 
would result in loss to other creditors who should. 
be treated equally with those who have been paid. 
127 Ind. Cas. 82 (4), relied on. fp. 74, col. 1.] 
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. The payments made to a creditor on the basis of 
his decree after the presentation of the petition for 
winding up cannot be held to be valid merely be- 
cause he coyld have recovered the money before 
the, date of presentation of the petition for winding 
up if the company had not delayed execution. |p. 
74, col. 2.) 


Mr, P. L. Banerji, for the Applicants. 
Messrs. R. N. Gurtu and Nanak Chand, 
for the Opposfte Party, 


Order.—I have before me five matters 
arising out of the winding up of the 
Gorakhpur Electric Supply Oo. Ltd., (in 
liquidation). There are four applications 
by the official liquidators that order should 
be issued to Messrs, Siemens (India) Ltd., 
Meesrs. Nariman & Co., Syed Jawad Ali 
Shah and Ram Kishen Das Khanna to 
refund sums of money paid to them by the 
managing agents of the company after 
the petition for winding up had been 
filed. Then there is an application by Ram 
Kishen Das Khanna that the order of the 
official liquidators disallowing his claim for 
salary should be set aside and the official 
liquidators should be directed to pay him 
the amount due. The four applications by 
the liquidators raise substantially the same 
questions of law and principle and 1 think 
it will be convenient if I dispose of them 
in one order. As the application of Ram 
Kishen Das Khanna is connected with 
the application of the liquidators against 
him, I will deal with that matter also at the 
same time. The questions which arise out 
of the applications by the liquidators are 
whether this Court has any jurisdiction to 
pass an order for payment against the par- 
ties from whom money is alleged to be due 
and whether the payments, if void, should 
be validated under the provisions of s. 227 
(2}. Companies Act. 

On the question of jurisdiction I do not 
think there can be any doubt. It seems to 
me that the. jurisdiction of the ordinary 
Courts to pass decress arising out of dis- 
puted claims can be ousted only by specific 
provisions of law. Section 185, Companies 
Act, empowers the Court exercising jurisdic« 
tion under the Act, to require contribue 
tories and certain agents and officers of the 
company to deliver any money, property 
or documents in their hands tothe liqui- 
dator. It does not give the Court any power 
to pass orders against persons other than 
those mentioned in the section. Section 148 
of the Act says that the Court may order any 
contributory, purchaser or other person 
from whom money is due to the company 
to pay the same into the account of the 
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official liquidator in any scheduled bank 
instead of to the official liquidator and any 
such order may beenforced in the same 
manner asif it had directed payment to 
the official liquidator. It seems. to ms that 
the provisions of this section are intended to 
give the Court power merely to direct pay- 


ment into a bank instead of to the official. 
liquidator himself and. are not‘ intended to 


give the Court wider powers:for payment 


into a bank than for payment to the official. - 


liquidator. It follows that this section does 


from any persons other than those mens 


tioned in s. 185, of the Act. All those against. . 


whom the liquidators have claimed are pere 
sons to whom s. 185 would not apply. The 


view which I have taken is supported by the: 


authority of a Bench of this Court. I refer 
to the case in John Bros. v. Agra Spinning 
and Weaving Mills Col, Ltd, (1). It appears 
that a similar view has been taken in the 
English Oourts: In re United English and 


Scottish Assurance Co: Ex parte Hawkins: 


(2) and In re Vimbos Ltd, (3). It has been 
argued that there are English cases in 
which orders have been passed for payment 


not give the Court power to direct payment. 


s 


of money to liquidators by persons such as~ 
those from whom the liquidators are now.” 


claiming, but there is nothing to show that 
those orders were not made by consent, the 


parties concerned being interested only in’. 


the question whether the money was due and 
not in the question of procedure as to how 
payment should be enforced. In my view 


of the law I have no jurisdiction to pass the, 


orders for payment for which the liquidators 
have asked. 


As the question of validating the paye- 


ments have been raised, I proceed to cone 
sider it. In the case of Messrs. Siemens Ltd. 
there was an amount of money due from 


the company on account of machinery supe- 


plied. Messrs. Siemens obtained a decree 
after the petition for winding up was pre» 
sented to this Court. The managing agents 
of the company made payments at Various 
times thereafter towards the satisfaction of 
the decree. The principles upon which the 


Court should act in validating payments. 


under the provisions of s. 227 (2), Companies 
Act, are clearly set forth in Tulsidas Jasraj 
v, Industrial Bank of Western India (4). 
I must say with the greatest respect that 
LË A IR1936 All, 808; 165 Ind, Oas. 790; 1936 A 
7 


4l; 58 A 925; 1936 A L R979; 9 R A 332, 
(2) (1868) 3 Oh. A 787; 19 L T 232,16 W R 1136. 


Kos (1900) 1 Oh. 470. 69 L J Oh. 209; 82 L T 597;. 
4 


R 520; 8 Manson 101. 
(4) 54B 718; 127 Ind. Cas. 82; A IR 1931 Bom.. 
2; 32 Bom. LR 953; Ind. Rul, (1930) Bom, 466. 
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I agree with everything that has been said 
by the learned Chief Justice in that case. 
16 is true that the Court will usually vali- 
‘date payments made in good faith in the 
ordinary course of the business but what 
such payments are can be deduced from 
the principles laid down-in the judgment 
to which I have referred. There can be no 
doubt that the ordinary principle is that all 
creditors to whom money ‘is due at the date 
of the petition for winding up should be 
treated equally with certain exceptions in 
favour of those who have priority under the 
express provisions of the Act. Where the 
company or its officers make preferential 
Payments to some creditors, they are obvi- 
ously acting in contravention of this rule. 
‘On the other hand. where the business of 
the company is continued in good faith 
either because it is hoped that it may not 
be necessary eventually to wind up the 
company or because in the interests of 
all concerned it is better that the com- 
pany should on being wound up be 
transferred as a going concern, it is 
necessary for the company to ‘enter into 
various transactions and it would be 
‘impossible for it to do so ifit was not able 
to make any transfers, I do not suppcse 
that it is possible to make a definite rule to 
meet all circumstances because these may 
be extremely varied, but generally speak- 
Ing it would not be just for the Court to 
validate a transaction which amounted to 
no more than the payment of a debt which 
was due to one creditor or some creditors at 
the date of the petition for winding up, 
if that would result in loss to other 
creditors who should be treated equally 
with those who have been paid. 
- Messrs, Siemens Limited were creditors 
at the date of the winding up just as 
others were, and I can see no reason 
that they should get any preference. I+ 
is said that they could have executed their 
-decree and put a stop to the business of the 
company, but that argument ignores the 
fact that proceedings were not open to them 
without the leave of the Court Then it 
is said that the company now in liquida- 
tion was an Electric Supply Company and 
_ could not carry on its business without the 
supply of spare parts which Messrs, Siemens 
Limited alone could supply. It is argued 
that they would not have supplied parts if 
‘their debt had not been paid. It seems 
to me that this argument, if analysed, is 
based on an alleged principle that any credi- 
‘tor who can bring pressure to bear on a com- 
e pany should have preference oyer a creditor 
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who cannot. ‘This is a principle which I 
consider no Court could accept. If Messrs 
Siemens Limited had supplied spare parts. 
afer the winding up petition’ and had 
claimed the price of them and it had been 
paid, it is probable that the Court would 
have validated such payment, but as matters 
stand, I am not prepared to direct that the 
payments should be considered valid. 

The case of Messrs. Nariman & Oo. 
is that they obtained a decree long before 
the petition for winding up was present- 
ed and that they would have recovered 
their money before the date of presenta- 
tion if the managing agents of the coms 
pany had not by various means delayed 
execution, The fact, however, remains 
that Messrs. Nariman & Oo., were ordinary 
creditors under a decree at the date of 
the presentation of the petition and I can 
see no reason why they should get pres 
ference over other creditors, It is possible 
that there may be other creditors who could 
also have recovered their money before the 
date of the presentation of the petition if 
they had not been defeated by dilatory 
tactics on the part .of the company. In 
my judgment there is no sufficient reason 
for holding that the payments made to 
Messrs, Nariman & Oo., on the basis of 
their decree after the presentation of the 
Petition should be held not to be void. 

Syed Jawad Ali Shah obtained a 
decree against the company and he was 
paid in accordance with a compromise 
which is entered into on March 6, 1935, 
after the presentation of the petition. He 
reduced his claim and it was agreed that 
the amount which the company agreed to 
pay should be set-off against their dues 
for electricity. It may be that the manag- 
ing directors did their best for the company 
by getting this gentleman to raduce his . 
claim, but the fact still remains that he 
has obtained preference in some measure 
over other creditors or will obtain pree» 
ference if the amount which he received 
is more than that which he would receive 
from the liquidatora out of the assets 
of thecompany. As no money was paid to 
him, it may perhaps be said that there is 
no question of validating the payment, 
Possibly the proper view to take of the 
matter is that the company has a claim 
against this gentleman on account of the 
price of electricity supplied and that he 
megy be sued on that claim. I must, how- 
ever, make it clear that if there is any 
question of the Court validating any trange 
action, I. am not prepared to validate it. 
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“Ram Kishen Das Khanna 
employee at the head office of the com- 
pany in Ajlahabad. Tt must be explained 
that there was an agreement between the 
company and its managing agents, Messrs. 
P. L. Jaitly & Oo., that the latter would 
receive a fixed monthly payment from the 
company towards the expenses of the 
head office atd would in its turn supply 
such clerks and accommodation and so 
forth as was necessary, It is quite clear 
that the result of this arrangement was 
that clerks employed in the head office were 
the employees of Messrs. P, L. Jaitly & 
Oo, who were responsible for making 
payment of their salaries. The company 
had no contract with these employees 
because it paid a fixed sum to Messrs. P. L. 
Jaitly & Oo. Ram Kishen Das Khanna 
applied to the liquidators for payment of 
arrears of salary upon the allegation that he 
was an employee of the company. This 
claim was rejected. It must be mentioned 
that he instituted a suit against the company 
in order to recover these arrears and obtain» 
ed an ex parte decree. He also sued in 
that case Messrs. P. L. Jaitly & Oo. 

It is suggested that the company is bound 
by the decree, but in my judgment there is 
no force in that suggestion. It is the duty 
of the liquidators to decide what is properly 
due from the company to various claimants 
and they are entitled to go behind decrees 
which they consider were not properly obe 
tained. In this case the decree was ex parte. 
The company was represented by the 
managing agents, Messrs, P. L, Jaitly & Oo., 
who were interested in the matter of avoid- 
ing their own liability and I do not think 
that the decree can be accepted as binding 
on the liquidators who are acting on behalf 
not only of the company but also on behalf 
of the creditors who were not parties to 
the decree, I have been referred to the 
letter from Messrs. P. L. Jaitly 4 Oo., 
appointing Ram Kishen Das Khanna as 
a Clerk. This letter purports to have been 
issued by them as managing agents of 
the company on behalf of the company 
and it is suggested that this shows that 
Ram Kishen Das Khanna was employed 
by the company through its managing agents. 
It seems to me that this was merely a 
matter of the form in which letters were 
issued. Ram Kishen Das Khanna worked 
as an accountant in the head office of 
the company and he must have known very 
well, a8 indeed he admits, that he was paid 
by Messrs. P. L, Jaitly & Co. No pay- 
ments made to him passed through: the 
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books of the company which he himself 
kept. I hold that he was not an employes. 
of the company and that the decision of 
the official liquidators to disallow his claim 
was correct. Messrs. P.L.Jaitly & Oo., paid 
part of the amount due under the decree 
and the official liquidators have applied 
that Ram Kishen Das Khanna should be 
directed to refund this sum. For the 
reasons I have already given I hold that the 
Court has no jurisdiction to pass such an 
order. As for validating the claim there 
Was no reason why Ram Kishen Das Khanna 
should have any preference even if any 
money was due tohim. Any priority which 
he had would be recognized by the liquidae 
tors, 

The result is that I dismiss t e 
application of Ram Kishen Das Khanna 
with costs and I also dismiss with costs the 
four applications of the official liquidators 
upon the groundthat I have no jurisdic- 
tion to require the persons concerned to 
make payments to the official liquidators. 
The official liquidators may seek such 
remedy as they can in the ordinary court, 

D. Application dismissed. 


OUDH CHIEF COURT 

Second Rent Appeal No.-30 of 1937 

November 25, 1940 

Gautam HASAN, J. 
MAHABIR SINGH AND OTABBS— 

Darenpants—APPBLLANTS 
versus 

Thakur TIRBHAWAN BAHADUR 
SINGH—PLAINTIRE-—RESPONDENT 

Res judicata—Rate of rent--Question pointedly 
ratsed in previous suit for rent and decided 
Point is res judicata in subsequent suit, 

Where in a case no plea is raised as regards the 
rate of rent and no specific issue is framed and 
the Court decrees the suit at a certain rate of rent, 
the decision would no doubt not constitute as res 
judicata ina subsequent suit, but where the qaes- 
tion has been pointedly raised and embodied in the 
form of a specific issue asto the proper rate of rent, 
then the decision arrived at by the Oourt upon 
such issue will be res judicata in subsequent suits 
for rent. 98 Ind, Oas,77 (1), explained and distin- 
guished. 

S. R. A. against the order of the District 
Judge of Rae Bareli, dated December 22, 
1936. 

Mr. B. K. Dhaon, for the Appellant. | 

Mr, Haider Husain, for the Respondent, - 


Judgment—This is a second rent 
appeal against the judgment and decree 
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dated December 22, 1936, passed by the 
District Judge of Rae Bareli upholding 
the decree of the Assistant Collector, first 
class, of that place decreeing the suit of 
the plaintiff-respondent. 

The plaintiff-respondent sued for arrears 
of rent under s. 108 (2) of the Oudh Rent 
Act against the defendants-appellants 
for the year 1342 Fasli at the rate of 
Rs. 31812-6. The defendants-appellants 
contested the suit on the ground that the 
rent was Rs. 302 per year and not 
Rs. 318-12-6 as claimed by the plaintiff-rege 
pondent. The defendant-appellants also 
claimed certain remissions. 

The learned Assistant Collector framed 
Specific issues on both the points and held 
that the rate of rent was Rs. 318 12-6 and 
that this matter was res judicata between 
the parties. He further held that the de= 
fendants were not entitled to any remission. 
After allowing deductions for the payment 
of rent the suit was decreed for Ra. 223-13-0 
with costs and furure interest. 

The defendants appealed but their appeal 
was dismiesed by the lower Appellate 
Oourt. 

The defendants have now come up to 
this Court in second appeal. In the 
memorandum of appeal filed in this Court 
both the grounds relating to the rate of 
rent and the remissions have been raised, 

Learned Counsel for the appellants, 
however, has stated that he does not 
propose to press grounds Nos.3 and 5 
which relate tothe question of the remis- 
Sion of rent, as his clients being theka- 
dars are not entitled to any remissions. 
The only question that has been raised on 
behalf of the defendants-appellants is that 
the lower Courts were wrong in deciding 
that the rate of rent was Rs. 318-12-6 and 
that the matter was res judicata between 
the parties. Iam of opinion that there is 
no force in this appeal. 

It has been argued that the rate of rent 
originally fixed in the lease was Rs, 302 
and that there is absolutely noevidence on 
the record that this rate of rent has been 
enhanced to Rs. 318*12-6, It has also been 
urged that the previous decisions upon 
which reliance has been placed by both 
the Courts below do not operate as res 
judicata insofar as the rate of rent is 
concerned. 

It appears that there was a suit for 
arrears of rent for the years 1337 and 
1338 Fasli filed by the plaintiff against the 
defendants on November 13, 1930, The 
rate of rent claimed in this case. was 
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Rs, 318-12-6 according to the recent settle» 
ment. The defendants did not question 
this rate in the written statement. The 
suit was decreed at the rate claimed by the 
plaintiff on June 29, 1931. There was a 
specific issue framed in the case, namely, 
what wasthe correct annual rent of the 
mahal in question? Upon this issue the 
learned Assistant Collector "observed as 
follows : 

“The plaintiff has filed acopy ofthe notice of the 
Settlement Officer at the last settlement which 
makes it clear that the pukhtadars are liable 
to pay Ra. 318-12-6 as rent and cesses for the whole 
year fo the superior proprietor. Learned Counsel 
for defendant No. 1 admits this, so that issues 
Nos. 1 to 3 are thus disposed of", 

Then again in 1934 a suit unders. 61 
of the Oudh Rent Act for the ejectment 
of the defendants was filed by the plaintiff. 
In that suit also there was a specific 
issue framed upon the point having been 
raised by the defendants whether the rent 
was Rs. 302 or Rs. 318-126. The Assistant 
Collector decided on September 29, 1934, 
that the rent was Rs, 318-12-6 and accords 
ingly decreed the suit. The defendants 
went up in appeal to the District Judge 
but did not press the point as regards 
the rate of rent. The appeal was dismissed. 
br ane District Judge on January 31, 
1935, 

These two decisions, in my opinion, are 
binding upon the defendants-appellants 
and itis no longer open to them to Tes 
agitate the same question. Where in a 
case no plea is raised as regards the rate 
of rentand no specific issue is framed 
and the Court decrees the suit at a certain 
rate of rent, the decision would no doubt 
not constitute as res judicata in a sub» 
sequent suit, but where the question has 
been pointedly raised and embodied in 
the form of a specific issue as to the 
proper rate of rent, then the decision arriv- 
ed at by the Court: upon such issue will 
be res judicata in subsequent suits for rent.. 
Reference may be madein this connection 
to Mulla’s Code of Civil Procedure (10th 
Edition, 1934) at p. 45, heading ©. Rate 
of rent of area for which rent is payable,. 
where this matter is discussed with re- 
ference to various authorities which are 
given at the footenote. 

Reliance is placed in this connection 
upon a decision in Ram Harakh v. Special 
Manager, Court of Wards, Ajudhia Estate 
reportedin A. I. R, 1927 Oudh 32 (1), 
where it has been held that liability for 


(1) A I R1927 Oudh 32; 98 Ind. Oas. 77;3 0 W N 
313 Sup 
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réntis a recurring liability and, therefore, 
a suit for rent at a certain rate for certain 
years is not barred by reason of a decision 
ina previous suit for rent allowing a 
different rate for previous years, I am 
of opinion that this case has no application 
to the facts of the present case, In that 
case the Court had decreed the rent which 
had been fixed by the Settlement Officer, 
although in a former suit it had been 
decided that the rent was reduced, It 
was held thatthe cause of action in the 
subsequent suit was different from that 
in the former suit. That case, therefore, 
in of one of that class of cases in which 
as specific issue as regards the rate of rent 
has been framed by the Court and deter- 
mined, 

Neither the lease nor the khetauni for 
1342 Fasli, the period in suit, has been 
filed in the case, I have no doubt whatever 
thatthe notice issued by the Settlement 
Officer fixing the rent at Rs. 318-12-6 in the 
third settlement was sent to the defen- 
dants. Iam, therefore, satisfied that the 
rentfixed for the land in dispute was 
Rs. 318-12-6 and not Rs. 302. I am also 
of opinion that the previous decisions 
referred to above are res judicata between 
the parties and are binding upon the defen- 
dants-appellants. 

The result is that the appeal failaand is 
dismissed with costs. 


D. Appeal dismissed, 
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CALCUTTA HIGH COURT 
Appeal No. 533 of 1938 
August 12, 1940 
HENDERSON, J. 
KHODADAT BIBI—APPELLANT 
versus 
KUMAR KAMALA RANJAN ROY 
— RESPONDENT 

Bengal Tenancy (Act VIII of 1885), ss. 50, 115— 
Interest of tenant recorded in finally published 
Record of Rights as that of permanent mokarari 
tenure— Presumption under s. 50, if available to 
tenant—Suit to eject defendant on ground that he is 
trespasser——Presumption under s. 50, if applies to 
such suit—Question whether rent was not varied 
during 20 years, not pressed in lower Courts cannot 
be re-agitated in second appeal—Landlord and ten- 
ant--Raiyat not defined in Act, meaning of— 
Words and phrases. 

Section 115, Ben. Ten, Act is a most salutary 
provision and it should be given its literal mean- 
ing. As soon asthe Record of Rights is finally pub- 
lished a presumption will arise as to the status of 
the tenant from that entry, and the peculiar pre- 
sumption laid down in s. 50 can no longer be 
justified. Where, therefore, in the finally published 
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Record of Rights the interast of the tenante was 
recorded as that of permanent mokarari tenure, 
the tenants are not entitled to the presumption 
under a4. 50. 76 Ind. Oas. 401 (1), dissented from, 
84 Ind. Cas, 989 (2), referred to. 

The presumption under s.50, Ben. Ten. Act, is 
restricted to suitsor proceedings under the Ben, 
Ten. Act, that is to say, suits or proceedings 
which raise questions involved in the relationship 
of landlord and tenant. The suit where the plainte 
iff is seeking to eject the defendants on the 
ground that they are trespassers is not asuit of 
this character and the presumption would have no 
application to such a suit. 

The question whether the rent has not varied 
during 20 years isa question of fact and when it 
was not pressed in the final Court of fact, it can- 
not be re-agitated before the High Gourt in second 
appeal. 

The word ratyat when not defined in the Act 
must be read in its ordinary sense of a cultivator, 
135 Ind. Oas. 765 (3), relied on, 

Messrs. Amaresh Chandra Roy, Nripen- 
dra Nath Dutta Roy and Sudhansu Sekhor 
Mukherjee, for the Appellant. 

Mr, Krishna Lal Banerjee, for the Res- 
pondent. 

Judgment.—This appeal has arisen in 
connexion with a suit in ejectment. The 
plaintiff purchased a certain estate of which 
the disputed property forms part, ata sale 
held for arrears of revenue. His contention 
is that he has annulled the interest of the 
defendants. There were two defences: (1) 
that the defendants’ interest is a tenure 
which has been held at the same rent from 
the time of the permanent settlement, and 
(2) that they are occupancy raiyats and 
therefore, not ejectable. Both these defences 
have been overruled in the Court of Appeal 
below and have been accordingly pressed 
again here. In the finally published Record 
of Rights the interest of the defendants was 
recorded as that of a permanent mokarart 
tenure, There is no evidence that it was in 
existence at the time of the permanent 
settlement. There is indeed no evidence as 
to ils actual origin. The result is that on 
the record the defendants have failed to 
prove their case with regard to their first 
defence, It was however contendad on their 
behalf that they are entitled tothe pre- 
sumption under s. 50, Ben. Ten, Act, in 
spite of 8.115 of that Act. In view of the 
way in which the point was dealt with in 
the lower Appellate Court, it is not neces» 
sary to decide this point, but inasmuch as 
it has been fully argued on both sides, [ 
propose to deal with it shortly. In support 
of the proposition reliance was placed on 
the decision in Rashbehari v. Dwarka Nath 
(1). With great respect to the learned 


(1) 27 O WN 936; 76 Ind. Oas. 401; AIR 1923 
Oal. 365, 
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Judges, who decided that case, I should 
have felt it impossible to follow it and would 
have been bound to refer the case to the Div- 
sion Bench if it were necessary to decide 
that point now or if it appeared to be a 
binding authority. It appears from the 
judgment that the learned Judges were 
pressed by the consideration that 
“iş will certainly go farto deprive the tentant of a 
cherished right, if in such a case asthe present he 
is told that he cannot support the entry by reference 
to the very presumption in virtue of which the entry 
may have been made.” 
. Section 50, Ben. Ten. Act, is the first 
section in Chap, VIIL which deals with 
general provision as to rent and,in particular 
with rules and presumptions as to amount 
of rent, The first sub-section provides that 
in tenures or raiyati holdings, which have 
been held at the same rent from the time 
of the permanent settlement, rent is not 
liable to enhancement. Subs. (2) then pro- 
vides for a presumption which will arise 
from holding at the same rent during 20 
years immediately preceding the institution 
ofthe suit. The difficulty or impossibility 
in the way of a tenant proving that his hold- 
ing has been held at the same rent from 
the time of the permanent settlement would 
render this provision with regard to the 
fixity of rent almost a dead letter. Although 
the presumption is quite arbitrary, it serves 
a very useful purpose, But as soon as the 
Record of Rights is finally published a pre- 
sumption will arise as to the status of the 
tenant from that entry, and this peculiar 
presumtion laid down ins, 60 can no longer 
be justified. If, as in the present case, the 
finally published Record of Rights supports 
the tenant with regard to the fixity of rent, 
this other presumption becomes redundant. 
On the other hand, if the finally bublished 
Record of Rights is against the tenant, this 
other presumption would only create con- 
fusion by raising a contradiction. It there- 
fore seems to me that s. 115 is a most 
salutary provision and there is no reason 
why it should not be given its literal meane 
ing. 


Now the decision upon which reliance 
“was placed is against the weight of autho- 
rity, I do not propose to refer to all the 
decisions but would merely mention that 
in Mofizuddin v. Rajendra Nath (2). I would 
respectfully follow those decisions and not 
that with which I have dealt. Then in the 
second place, the presumption is restricted 


© IR 1925 Oal. 208. 


(29) 40. O L J 248; 84 Ind. Oas. 989; 29.0. W N 209; A 
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to suits or proceedings under the Ben. 
Ten, Act, that is to say, suits or proceed= 
ings which raise questions involved in the 
relationship of landlord and tenant, The 
present suit is not a suit of that character. 
The plaintiff is seeking to eject the defen- 
dants on the ground that they are trespassers, 
The result is that the presumptien would 
have no application to thé present suit. 
Thirdly, before the defendants could raise 
the presumption they would have to show 
uniform payment of rent for 20 years im» 
mediately preceding the institution of the 
suit. The position with regard to that is 
this: The admitted rentis recordedin the 
finally published Record of rights. The 
period covered is lessthan 20 years. The 
other evidence consists of one or two dakhi- 
las of a much earlier period to which the 
learned Munsif made a cursory reference. 
Bo, before the presumption could arise, the 
final Court of fact would have to decide 
firstly whether these dakhilas are genuine 
and secondly whether from those. dakhilas 
it ought to be inferred that the rent has 
not varied during 20 years immediately 
preceding the institution of the suit. Now, 
in the lower Appellate Court this defenca 
was abandoned altogether and reliance was 
placed on the second defence, The question 
whether the rent has not varied during 20 
years is a question of fact: When it was 
not pressed in the final Court of fact, it 
cannot be reagitated here. 


The result is that if the defendants are 
tenure-holders, they have failed to show 
that the tenure was in existence at the time 
of the permanent settlement and they are 
liable to ejectment. There remains the 
second defence; there is a presumption that 
the defendants are tenure-holders and, if 
they maintain that they are raiyats, it is for 
them to rebut that presumption. The learn- 
ed Judge has not come to any definite find= 
ing on it. He was satisfied with holding 
that even if they are raiyats, they are still 
liable to ejectment, There is certainly some 
evidence on the record upon which the 
appellants can ask for a finding. It would 
therefore bé necessary to remand the case 
ifthe Subordinate Judge's decision has to 
be overruled. In support of this part of 
the appeal two arguments were made: (1) 
that the defendants are occupancy raiyais 
and (2) that they do actually cultivate a 
major part of the disputed land. On the 
first point the learned Subordinate Judge 
relied upon the decision of the Privy Council, 
in Turner Morrison: & Co. Ltd, V. Manmohan. 
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Choudhury (3). Their Lordships said this; 


“The question of the provisocan also be disposed 
of without difficulty. The Subordinate Judge was 
satisfied that‘ four of the plots, subject to the suit, 
weré raiyets holdings at the time of the settlement, 
He did not think that the appellants were them- 
selves raiyats but he held that raiyat in the 
proviso also included the successors-in-interest of 
ratyats, construing the term by the definition con- 
tainad ins, 5 (2) Ben. Ten. Act. of 1885, The High 
Court, on appeal, thought that there was no justi- 
fication for this, and that, there being no defini 
tion of raiyat in the Act of 1859, it must be read in 
its ordinary sense of a cultivator. Their Lordships 
haveno doubt that the view taken by the High Court 
was right and that the proviso has no application to 
the appellants,” . 


That decision clearly applies to the facts 
of the present case. It was argued that sub- 
letting is not inconsistent with the holding 
of an occupancy raiyat. This proposition 
cannot be disputed, but itis no answer to 
the finding of the learned Subordinate 
Judge. He was bound by the decision upon 
which he relied, The second argument 
raises a pure question of fact, I have been 
through the recordand there is certainly a 
bold statement by one witness to the effect 
that all but one of the sub-leases have been 
surrendered. The learned Judge has not 
accepted this statement as true and his 
finding is quite definite, Furthermore, this 
point was not even raised. in the grounds of 
appeal. The resultis that the appeal fails 
and is dismissed with costs. Leave to appeal 
under cl. 15, Letters Patent is refused. 

S. Appeal dismissed. 

(3) 59 O 728; 135 Ind. Oas. 765; A I R 1931P O 
314; 58 I A 440; 54 OL J 462; 86 0 WN 29; 62 M 
L J 86; Ind. Rul. (1932) P O 45 (P O} : 





MADRAS HIGH COUR 
Appeal No, “i of 1935 


an 
Civil Miscellaneous Petition No. 1155 
of 1939 
February 20, 1939 
| VARADAOHARIAR AND GENTLE, JJ. 
Sri MUPPALAPATY VENKATAPPALA 
NARASIMAHARAJU GARU— APPELLANT 
versus ; 
OFFICIAL RECEIVER, EAST 
GODAVARI, RAJAHMUNDRY 
AND ANOTHER— RESPONDENTS 

Contract Act (IX of 1872), e 63—Remission by 
person on verge of insolvency, without consideration 
—It is not operative against Official Receiver under 
8. 53, Provincial Insolvency Act. 

It is true that under s. 63, Contract Act, it is 
open to a promises to remit his claim in whole or 
in part even without consideration. But when a 
person, who is on the verge of insolvency, purports 
to make a remission the validity of that transaction 
as against the Official Receiver cannot be deter- 
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mined merely with reference to s. 63, Contract Act) 
If the remission was one without consideration, it 
will obviously be inoperative as against the Official 
Receiver according tothe principle ofs. 58, Prov. 
Insol, Act. 


A. and O. Misc. P. against the decree 
ot ae Bune udge, Coconada, in O. 8. No, 108 
0 P 


; Mr. T. Satyanarayanan, for the Appel- 
ant. 

Mr. B. V, Subramaniam, for the Respon- 
dents, 


Varadachariar, J.-—This appeal arises 
out of a suit instituted by the Official 
Receiver, Hast Godavari, as Receiver of 
the estate of defendant No. 2, for the 
recovery of money due from defendant 
No. 1 to defendant No. 2 undera promis- 
sory note Ex, A, dated February 20, 1931. 
This note was executed in settlement of 
prior accounts between the parties and was 
for a sum of Rs, 4,338+12-6 and it provid- 
ed for payment of compound interest at 
12 annas per cent. per month with anoual 
rests, Defendant No 1 admitted execution 
of the note but pleaded that he was not 
liable for interest; he also relied upona 
letter, Ex. I dated March 2, 1931, said to have 
been given tohim by defendant No. 2, as 
amounting to a remission or discharge of 
the suit debt to the extent of Rs. 3,500 
Issues Nos. (it) and (iii) related to the 
truth of the letter, Ex, I and its effect 
as the Official Receiver. The learned Sub» 
ordinate Judge allowed defendant No, l's 
objection as to interest to some extent. 
On issues Nos. (ii) and (diz) he found 
against defendant No. 1, holding that. 
Ex. I was not executed on the date that 
it bears but must have been got up later, 
4, e., after defendant No, 2 had been adjudi- 
cated insolvent, He was also of the opinion 
that even if Ex. I was true and binding it 
could not bind the Official Receiver, He 
accordingly passed a decree substantially in 
the plaintiff's favour; and against that decree 
defendant No. 1 has appealed. 

The sequence of dates and events is 
no doubt calculated to raise considerable 
suspicion against Ex. I. The accounts. 
were settled and the suit promissory note 
was executed only on February 20, 1931. 
On March 5, defendant No. 2 was obliged 
to execute a trust deed in favour of his 
creditors. On March 9, the Imperial Bank 
from which he had borrowed compelled him 
to execute a mortgage-deed for a sum of 
Rs. 60,000 to secure repayment of his dues, 
On March 17, a petition was filed by some: 
of defendant No. 2's creditors to get him ° 


e these loans, 
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adjudicated insolvent and he was so ad- 
judicated in November 1931. If, in these 
circumstances, defendant No, 2 who, -in 
February is said to have gone out of his 
way to insist upon defendant No. 1 making 
himself liable for payment of interest even 
though there was no such understanding 
before, is, within ten days after the date 
of Ex. A, found to give up the greater por- 
tion of the claim under that document, it 
was nothing strange that the learned Sub- 
ordinate Juge felt inclined to think that 
Ex. I might, in all probability, have come 
into existence after defendant No, 2's credi- 
tors took steps to get him adjudicated insole 
vent, We, however, feel that beyond mere 
suspicion. thereis not enough material to 
justify a positive conclusion to that effect. 
Such evidence as there is on the record is 
to the effect that Ex. I was executed on the 
date that it bears. The Official Receiver 
has not thought fit even to examine the insol- 
vent to allow the Court an opportunity of 
knowing what his version might be. We 
prefer to leave this matter there, because we 
have come to the conclusion that even on the 
assumption that Ex, I was executed on the 
date thatit bears, it does not, in the cire 
cumstances, furnish a valid defence to the 
claim onthe suit note. i 

It is true that under s. 63, Contract 
Act, it is open to a promisee to remit 
his claim in whole or in part even without 
consideration. But when a person, who 
is on the verge of insolvency, purports to 
make a remission like that under Ex. I, 
the validity of that transaction as against 
the Official Receiver cannot be determined 
merely with reference to s. 63, Contract Act. 
If the remission was one without considera- 
tion, it will obviously be inoperative as 
against the Official Receiver according to 
the principle of s, 53, Provi. Insol. Act. 
It has however been contended before us 
that Ex. Iis supported by consideration 
and that there is nothing on the record 
to show: it was the result of any fraud 
or collusion to which defendant No 1 
was a party. The only proof of considera- 
tion is what is contained in Ex. I itself. 
It appears that for some years prior to the 
suit transaction, defendant No. 1 has been 
occasionally standing as surety for defene 
dant No. 2 in connection with the loans 
taken from the Imperial Bank at Ooconada, 
The record does not clearly establish whe- 
ther the amounts thus borrowed were 
wholly taken by defendant No. 2 alone or 
defendant No. 1 had any benefit out of 
Here again, we have to observe 
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only a surety and there is no evidence to the 
contrary, We are surprised tq note that 
even the books of the insolvent have not been 
produced in the case. Dealing with the case 
on the footing that defendant. No. 1 was 
only a surety, we are nevertheless, not 
satisfied that the’ remission could be said 
to have. been supported: by cohsideration. 

The mortgage in favour of the bank. 
was for a sum of over Rs. 50,000. Though. 
only two promissory notés, Exs. II and 
Ila, have been exhibited in the case as 
showing defendant No. 1’s connection with 
defendant No. 2's borrowings from the 
bank, we are notin a position to state 
what exactly the pre-existing liability of 
defendant No. 1 to the bank was as a result 
of the transactions between the bank on the 
one hand and defendants Nos, i and 2 on 
the other. In the mortgage to the bank 
(Ex. III) certain other persons also are said 
to have joined. The record does no enable 
us to know what the extent of their respec- 
tive liabilities was, Thecase has therefore 
to be decided on the footing that the bank 
to whom these various persons including 
defendants Nos. 1 and 2 were liable insisted 
upon their executing a mortgage to secure 
repayment of the amount due to itself. In 
effect, this mortgage only secured the pre- 
existing liability of persons who, whatever 
their relationship inter se might have been 
were equally liable as principles to the bank. 
We do not see how the joining of defendant 
No. 1 in the execution of the mortgage, 
Ex. IH, under these circumstances can be 
held to amount to consideration in law 
justifying defendant No. 2 who was then 
practically an insolvent, circumstances 
giving up the greater part of the debt under 
Ex. A. The result, if Ex. I is to be upheld, 
would be that the creditors of defendant 
No, 2 are deprived of their resort to defene 
dant No. 2's immovable properties so far as 
they are given as security under Ex. III and 
they are also deprived of the benefit of the 
amount to defendant No. 2 under Hx. A, 
However much one might appreciate defen- 
dant No. 2's gratitude to defendant No. 1 
for help given by him to defendant No. 2 in 
his transactions from 1925 as recited in Ex. I 
that cannot be held to amount to considera» 
tion in law. On this footing, the decree of 
the lower Court must be confirmed and the 
appeal dismissed with costs of respons 
dent No.1. 


N.-8, ` Appeal dismissed. 
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MADRAS HIGH COURT 
Second Appeal No. 585 of 1936 
. October 31, 1939 
i ~ PATANJALI BASTAT, J. 53 
PERI SU. ARU. PERIA KARUPPAN 
CHETITAR—Drrenpant No, 5— 
APPELEANT | 
versus pa AAS 
DORAISWAMI NAIOKEN anp OTARES | 
PLAINTIFE No. 2 AND DEFENDANTS 
Nos, 2 to.4-—-REsponpENTS 
Limitation Act (IX of" 1908); 8. “20 (2)—Applica. 


< dility—Mortgagee im possession of- “property únder 


‘purchase from mortgagor—Receipt of rent by him, 
whether payment under s. 20--Civil Procedure Code 
(Act V of 1908), O. XXXIV, r. 5—Application for 
final decree—Preliminary mortgage decree passed in 
1926—Property attached by A in execution of his 
decree even before mortgage suit and purchased at 
Court sale in July 1931— Application for final 
decree in 1933—Mortgagee alleging that decree was 
satisfied by sale of property tohim by mortgagor 
during A's attachment and that on A's purchase 
liability under preliminary decree revived—Applica- 
tion held time-barred—Decree held not satisfied by 
private purchase so as to stop running of time. 


The provisions of s. 20 (2), Lim. Act apply only 
when the mortgagee is in possession of the proper- 
ty and receives the rents and profits thereof as a 
mortgagee but not where he is in possession and 
receives the rents and profits in his own absolute 
right as against the mortgagor, though it may turn- 
out to be’ a ase that such right cannot prevail 
against the title of a third party. Hence the re- 
ceipt of rents by the mortgagee who has obtained 
a preliminary mortgage decree asthe owner of the 
property under purchase from the judgment-debtor 
mortgagor is a payment within the meaning of 
s.20. 172 Ind. Oas. 576(1) and 153 Ind. Cas, 482 
(2), relied on, 64 Ind. Oas, 903 (3) and 180 Ind. Cas, 
908 (4), distinguished. 

Order XXXIV, r. 5 of the Oivil P. O., recognizes 
only one method of payment, namely, payment into 
Court, of the amount fixed by a preliminary mort- 
gage decree and in default of such payment, 
the Court is bound on the application of 
the decree-holder to pass a _ final decree 
for sale. 48 Ind. Cas. 196 (5), relied on. | 

A mortgagee having obtained a preliminary 
mortgage decree on April 8, 1926, filed an applica- 
tion for the passing of thefinal decree for sale on 
October 27, 1933. One A who had even before the 
institution of the mortgage suit attached the same 
property in execution of his money decree and pur- 
chased it inexecution on July 6, 1931, opposed the 
application as barred by limitation. The mortgagee 
urged for getting over the bar of Limitation that 
his decree must be deemed to have been satisfied by 
the private sale of the mortgaged property to him 
in July 1926, and that it was only when A pur- 
chased the property in Oourt auction in execution 
of his own decree that the liability under the pre- 
liminary mortgage decree was revived } 

Held, thatthe preliminary mortgage decree could 
not be deemed to have been satisfied by the private 
purchase from the mortgagor so as to stop the run- 
ning of time. The private purchase was, to his 
knowledge, always subject tothe infirmity that it 
was liable, by virtue ofa, 64, Civil P. O, to be 
superceded by A's bringing the property to sale in 
pursuance of his attachment in the execution of his 


192—11 & 12 


PERIA-KARUPPAN CHRTTIAR V. DORAISWAMI NAOKEN (MADR.) 81 


own decree, It could, not therefore, be said that 
there was any satisfaction of the decree and such 

satisfaction had since been set aside so as tu revive 
tist dormo; The application was, therefore, time 
arred. : 


S. A. against the decree of the District 
Court of Coimbatore in Appeal Suit No, 292 
of 1934 preferred against the order of the 
Court of the Subordinate Judge of 
OCiombatore, dated January 2’, 1934 and 
made in I. A. No, 764 of 1933 in Original 
Suit No, 221 of 1923, 

i Mr. S. Ramachandra Iyer, for the Appel- 
ant. 

Mr. A, ©. Sampath Iyengar, for Respon- 
dent No. I 


Judgment.—The only question srising 
in this appeal is one of limitation. The 
lst respondent having obtained a prelimi- 
nary mortgage decree on April 8, 1926, 
filed an application for the passing of the 
final decree for sale on October 27, 1933. 
The appellant who had even before the 
institution of the mortgage ‘suit attached 
the same property in execution of his money 
decree and purchased it in execution on, 
July 6, 1931, opposed the application as 
barred by limitation. Both the Oourts below 
have held that the application is not 
barred and passed a final decree for sale. 
Against that decree this appeal has been 
preferred. 

The appellant’s learned Counsel contends 
that both the grounds on which the Court 
below has overruled the plea of limitation 
are erroneous and unsustainable, while the 
first respondent’s learned Counsel maintains 
that they are valid. The time fixed for 
payment under the preliminary decree 
having expired on October 8, 1926, the 
application for final decree made in October 
1933, is prima facie barred but the rəs- 
pondent invokes s. 20 (2), of the Lim. Act, 
and contends that, inasmuch as he was 
placed in possession of the mortgage pro- 
perty in pursuance of a private sale from 
the mortgagor in July 1925, pending the 
attachment in execution of the appellant's 
decree, his receipt of the renis and prodts 
of the property should be regarded as 
payment by the mortgagor within the 
meaning of that section so as to extend 
the period of limitation each time such 
rents and profits were received. This 
contention cannot be accepted as it has 
been held by this Court in Mohamad 
Yusuf v. Narayana Pillai (1), Fallesatha 

(1) (1937) 2M L J170; 172 Ind, Oas. 576; 45 L W: 
ce AIR 1937 Mad, 642; (1037) M W N 916;10 RM 
472. < P : ae 
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Banu v. Muhammad Rashiduddin (2), that 
the provisions of s. 20 (2), apply only when 
the mortgagee is in pcssession of the 
property and receives the rents and profits 
thereof as a mortgagee but not where he 
isin possession and receives the rents and 
profits in his own absolute right as against 
the mortgagor, though it may turn out to 
be a case that such right cannot prevail 
against the title of a third party. In view 
of these decisions, it could not be said 
that the receipt of rents by the respondent 
as the owner of the property under pure 
chase from the judgment-debtor was a 
payment within the meaning of s. 20. 

The first respondent’s learned Oounsel 
has placed reliance in support of his con» 
tention on Bamacharan v, Nimai (3), but 
in that case, the sale to the mortgagee was 
not compléted so that the relationship of 
mortgagor and mortgagee between the 
parties still continued to subsist. The 
decision therefore does not assist the res- 
pondent. in this case. It was distinguished 
on this ground in Mohamad Yusuf v. Nara- 
yana Pillai (1). 

The first respondent’s Counsel also relied 
on the decision of Horwill, J., reported in 
Mariyappa Nadar v. Ramanuja Naick (4), 
but the facts of that case were entirely 
different and it has no application here 
as there is no question of estoppel or taking 
up of inconsistent positions. 


The second ground urged for getting 
over the bar of limitation is that the 
first respondent's decree must be deemed 
to have been satisfied by the private sale 
of the property: to him in July 1926, and 
that it was only when the appellant pur- 
chased the property in Court auction in 
execution of his own decree in July 1931, 
that the liability under the preliminary 
mortgage decree was revived. This argu- 
ment proceeds in my opinion, upon a mise 
conception of the true position so far as the 
decree is concerned. There is no question 
here of setting aside any sale which prev» 
iously operated as a satisfaction of the 
decree, The private purchase by the 
respondent was, to his knowledge, always 
subject to the infirmity that it was liable, 
by virtue of s. 64, Civil P. C. to be supere 
ceded by the appellant bringing the pro- 
perty to sale in pursuance of his attachment 

(2) 153 Ind. Oas. 462; (1934) M.W N 929; 40 L 
W 595; A I R1934 Mad, 656; 7 R M 357. 5 

© 35 O Ld 58; 64 Ind, Oas, 903; A I R 1922 Oal, 


(4) A IR 1938 Mad. 465; 180 Ind, Oas, 908; (1938) 
M W N60; 11 R M757, 
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in the execution of his own decree. It 
cannot therefore be said that there was any 
satisfaction of the decree and such satis- 
faction has since been set aside go as to 
revive that decree. Moreover, it has been 
held in this Court that O. XXXIV, r. 5 of 
the Code recognizes only one method of 
payment, namely, payment ipto Court, of 
the amount fixed by a preliminary mort- 
gage decree and that in default of such 
payment, the Court is bound on the appli- 
cation of the decree-holder to pass a final 
decree for sale: see Singa Raju v, Pethu 
Raja (5), Therefore the preliminary morte 
gage decree cannot be deemed to have 
beén satisfied by the private purchase from 
the mortgagor so as to stop the running 
of time, and there was nothing to preclude . 
tce respondent from filing an application 
for the passing of the final decree after 
October 8, 1926, This contention also 
fails. 

The respondent’s Counsel lastly urged 
that, in any case, as there have been suc- 
cessive acknowledgments or payment 
under ss. 19 and 20, there can be no bar of 
limitation. He relies upon the payment, 
of costs by the appellant as the 5th defende 
ant in the mortgage suit in October 19284 
aud the subsequent acknowldgment of 
the mortgage debt in Ex. E, the execution 
application filed by the appellant in Feb= 
ruary 1930, in which it was stated that’ 
the property was subject to the mortgage 
in favour of the first respondent. But the 
payment in October 1928, cannot avail the 
respondent asit isnot evidenced by any 
writing as required by s. 20 of the Lim, Act 
and it is cledr that, if the payment in 
October 1928 cannot be relied on, Ex. E 
will be of no use. 

The appeal therefore succeeds and is 
allowed with costs throughout. 

Leave to appeal granted. 


Nes, Appeal allowed. 
(5) 42 M 61; 48 Ind. Cas, 196; (1918) M WN 809; 

A MEy 919; 8L W 497;24 MLT 501,AIR 1919 
Ba, le 
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MADRAS HIGH COURT 
Second Appeal No, 1150 of 1936 
December 12, 1939 
Horwit, J. 
PUZHAKKRAT KOZHUVAMMAL 
AMMAD AND anoTHeR—APPELLANTS 

versus 
CHERIATH MANAYIL PARU AMMA 
— RESPONDENT 


Civil Procedure Code (Act V of 1908), s 35— 


1941 


Order for casts—Second appeal, when maintainable 
—Diacretion of trial Court in the matter, when can 
be interfered with. 

If in the Gourts below wrong principles have 
beet applied or there is some error of law in 
awarding the costs, then the High Court can inter- 
fere in second appeal, 

The trial Court has a discretion in the matter of 
costs and that discretion should only be interfered 
with in appeal if, the trial Court has exercised its 
discretion improperly. The Appellate Court should 
not consider the matter of costs as if it had been 
trying the suit itself, 


§. A. against the decree of the District 
le North Malabar, in A. S.No. 73 of 
1936. 


Mr. K. Kuttikrishna Menon, for the Appel» 
lants. 

Mr K.P. Ramakrishna Ayyar, for the 
Respondent, 


Judgment.—A suit was brought for ree 
demption and was decreed, the mortgagee 
being ordered, for special reasons stated by 
the trial Court, to personally pay the costs 
of the plaintiff. On this question of costs an 
appeal was preferred to the District Court; 
and the District Judge came to the conclu-~ 
sion after considering the facta of the case 
that the defendant should not have been 
called upon to personally pay the costs. It 
is contended that no second appeal lies 
against an order for costs and certain autho- 
rities have been quoted ; but there can bs 
no doubt that if in the Oourts below wrong 
principles have bean applied or there is 
some error of law in awarding the costs, 
then this Court can interfere in second ap- 
peal. Il in the present case, for. exomple, I 
can be satisfied that the lower Oourt had 
considered the matter from the right point 
of view and had found after consideration 
of the facts that the firat Court had wrongly 
exercised its discretion, then it would not be 
open to me to interfere with the lower 
Court's finding. It is argued that the lower 
Appellate Court misunderstood the facts 
upon which its decision was based; but 
even if it did not, it does not seem that the 
lower Appellate Court considered the quas: 
tion of costs from the right angle. The 
trial Oourt has a discretion in the matter 
of costs and that discretion should only be 
interfered within appeal if the trial Court 
has exercised its discretion improperly. It 
nowhere appears in the judgment of the 
lower Appellate Court that the District 
Judge asked himself whether the trial 
Court had properly exercised its discretion. 
He clearly considered the matter of costs 
as if ho had been trying the suit himself. 
That was not the proper way of approach: 
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ing the question. The appsal is therefore 
allowed and the first appeal remanded to 
the District Court of North Malabar for 
fresh disposal. The Appellate Oourt will 
have full liberty to reconsider the facta 
bearing on this question. The cosis of this 
appeal will abide the result. The court-fee 
paid in this Court to be refunded, 


N.-D. Appeal allowed. 





ALLAHABAD HIGH COURT 
Oriminal Revision Application No. 809 
of 1939 
March 29, 1940 
COLLISTER AND Baaunn, JJ. 
MUNICIPAL BOARD, BAREILLY 
—APPLIGANT 
versus 
RAM GOPAL—Opposirs Party 
U. P. Prevention of Adulteration Act (VI of 
1912), ss. 4, 6—Summary trial under a. 4—Accused 
sentenced to fine of Rs. 200~—Appeal, if compe» 
tent—Criminal Procedure Code (Act V of 1898), 
g.414—-Shopkeeper allowing owner of ghee to sel 
at at his shop and in his presence in consideration 
of certain commission fimed by reference to 
percentage of sale price—Whether must be deemed 
to expose ghee for sale equally and jointly with 
owner of ghee—Conviction of person other. than 
vendor under 8. 4—-Ascused must be proved to be 

aware of adulteration. 

Where the case is tried summarily under s. 4, 
U.P. Prevention of Adulteration Act and the accused 
is sentenced to-pay a fine of Rs. 200, no appeal 
lies by reason of s. 414, Criminal P.O. 

A person who does not himsolf sell the ghee on 
behalf of the owner, but allows the owner to sell 
it onthe premises of his shop, the consideration 
for such license being 8 commission fixed by 
reference to a parcentage of the sale. price, 
connot be said to be actually taking part in the 
sale, inthe absence of any evidence that he 
exercised any control over the vendor or had any 
property or other interest in the ghes sold by tha 
vendor. The person is a mare licensor of a right 
to sell ghee on his premises. If, however, such 
person allows another to offer ghee for sale at his 
shop and in his presence and with profit to 
himself he must be deemed to be “exposing the 
ghee for sale equally and jointly with the owner 
ofthe gheei,e., the vendor. 166 Ind, Oas, 763 (1), 
distinguished. 

There is nothing ins, 6, U. P. Prevention of Adulte~ 
yation Act to preclude a person who is not the ‘vendor’, 
but who is exposing tha goods for sale, from 
pleading that he himself was ignorant of the 
quality etc., of the ghee which the vendor was 
offering for sale. This plea would equally be 
available to a person who is accused of ‘abetment 
of sale. Those classes of pergons mentioned in s, 4, 
other than an actual seller, are notto be precluded 
from setting-up a plea of ignorance of adultera- 
tion. In order to justify the conviction of a person 
who isnot himself the actual ‘vendor’ it is neces- 
sary to prove the existence of circumstances from 
which it can reasonably be inferred that he was 
aware of the adulteration. 


84 
Mr. L. N. Gupta, for the Applicant. 


Mr. B. S. Darbari, for the Opposite 
Party. 
The Deputy Govt. Advecate, for the 
Crown, 


Gollister, J.—This is an application in 
revision by the Municipal Board of Bareilly 
arising out of a conviction under 8. 4, 
U. P. Prevention of Adulteration Act (VI 
of 1912). Ram Gopal, the opposite party 
to this application, it described as a come- 
mission agent, and it has been found by 
the trial Oourt that he allowed a man 
named Hardwari to sell ghee at his shop 
on condition that he was paid commission 
out of the sale proceeds. On a certain 
day the Sanitary Inspector came and took 
samples of the ghee which was being 
exposed for sale at this shop, and upon 
analysis it was found to be “grossly adul- 
terated.” The Municipal Board thereupon 
prosecuted Hardwari and Ram Gopal 
under s. 4 ofthe Act, and in a summary 
trial they were both convicted, Ram Gopal 
being sentenced to pay a fine of Rs, 200 
and Hardwari to paya fineof Rs. 75. 
There was an appeal by Ram Gopal and 
in the result his fine was reduced to Ra. 30, 
Hard wari did not appeal. 

Two points are taken in this application 
for revision. The first is that the Sessions 
Judge had no jurisdiction to entertain the 
appeal, and the second point is that there 
wasno justification for reducing the sen- 
tence passed on Ram Gopal. As we have 
already said, the case was tried summarily 
and it is therefore obvious that no appeal 
lay: vides. 414, Criminal P. O. It follows 
that the judgment of the Sessions Judge 
was without jurisdiction and must beset 
aside. This disposes of the application of 
the Municipal Board. There remains the 
question whether Ram Gopal has been 
wrongly convicted by the trial Court, as 
pleaded by his learned Counsel. The trial 
Court has referred in its judgment to the 
case in Emperor v. Ram Gopal, 38 Or. L, J. 
277 (1) and the decision in that case has 
also been relied upon by learned Counsel 
for the Municipal Board who has argued 
this revision before us. The facts of that 
case were very similar to the facts of the 
case with which we arenow dealing, and 
it was held by a learned Judge of this 
Court that the owner of the shop „was liable 
toconviction. In that case the owner of the 


-(1) 38 Cr. LJ 277; 166 Ind, Cas. 763; A I R 1936 


All. 865; (1936) A L J 1037; 1987 AL R64; ORA 
440; (1936) Or, Oas. 1107, . 


MUNIOIPAL BOARD, BABRILLY. V. RAM GOPAÑ, (ALL) 


19210 


ghee was a man named Darshan Singh and 
the commission agent was a man named 
Ram Gopal. The learned Judge says: 

“Although the actual selling may have been done 
by Darshan Singh, it appears to me that the 
exposing for sale was done by Ram Gopal 
because the shop belonged to Ram Gopal and goods 
could-not have been exposed for sale in that shop 
without his consent. Darshan Siggh is apparently 
a villager and he has no connection with the shop- 
of Ram Gopal,and {t is Ram Gopal who allowed 
the ghee to be exposed... wn 

The learned Judge then finds that apart 
from exposing the ghee for sale, the com- 
mission agent at least abetted the sale. 
And finally he expresses the opinion that 
he actually took part in the sale, since the 
goods were sold in his presence and the 
sale consideration included his commission. 
Now the opposite party in the case before 
us, though described as a ‘commission 
agent’, was not a commission agent in 
the ordinary sense, for, admittedly he did 
not himself sell the ghee on behalf of the 
owner, but allowad the owner to sell it 
on the premises of his shop, the considera- 
tion for such license being a commission 
fixed by reference to precentage ofthe sale 
price. In the circumstances we find it 
difficult to hold that he himself was actually 
taking part in the sale. He was, we 
think, a mere licensor of a right to sell 
ghee on his premises. There is no evi- 
dence before us that Ram Gopal exercised: 
any control over Hardwari and still less. 
that he had any property or other interest 
in the ghee sold by Hardwari. We are, 
however, of opinion that the opposite party 
was ‘exposing’ the ghee for sale, It seems. 
to us that if a ‘commission agent’ of this. 
sort, who has a shop at a particular place, 
allows another person to offer ghee for 
sale athis shop and in his presence and’ 
with profit to himself, the only reasonable 
view totake onthe facts is that the owner 
of the shop is ‘exposing’ the ghee for sale 
equally and jointly with the owner of the 
ghee, who is the vendor. But this doas. 
not conclude the matter. The opposite. 
party in his defence disclaimed all rese 
ponsibility for the ghee and by implica- 
tion pleaded ignorance of the fact of 
adulteration. There is, in fact, no allegation 
that the opposite party was aware of the 
adulteration of the ghee. Section 6 of the. 


Act provides that 

“in any prosecution under s, 4 it shall be no- 
defence to allege thatthe vendor was ignorant of 
the nature, substance or quality of the article or 
drug sold by him...” 


As weread this section, it means that, 


when a ‘vendor’ is prosecuted under s. 4, 
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sich plea of ignorance cannot be set up 
on his behalf. But there is’ nothing in 
the section. to preclude a person who is 
not- the ‘vendor’, but who is exposiug the 
goods for sale, from pleading that he 
himself was ignorant ofthe quality ete., of 
the ghee which the vendor was offering 
for sale, And this plea would equally be 
available toa person who is accused of 
abetment of sale, In our opinion, in order 
to justify the conviction of a person who 
is not himself the actual ‘vendor’ it is 
- Decessary to prove the existence of eir- 
cumstances from which it can reasonably 
be inferred that he was aware of the adulte- 
ration. No such circumstances have been 
shown to exist and the opposite party is 
therefore entitled to an acquittal. It may 
be that the constraction we put on the word 
‘vendor’ in s.6 of the Act is a narrow 
one, and that it was really intended that it 
should cover not only the actual ‘seller’ 
but the other classes of persons also who 
are mentioned in s, 4(1) But on the 
other hand, the Legislature appears to 
have deliberately chosen to confine the pro- 
hibition contained in s. 6 to a ‘vendor’ 
and we do not feel justified in extending 
that word beyond its ordinary signifi- 
cance of ‘one who sells’. If that is so, then, 
on the principle of exclusio unsus inclusio 
alierivs the section appears to us to indi- 
cate that those classes of persons mentioned 
in s. 4, other than an actual seller, are not 
ta be precluded from setting up a plea of 
ignorance of adulteration. Accordingly, in 
the exercise of our revisional jurisdiction, 
we set aside the conviction of the opposite 
party. The fine, if paid, will be refnuded. 
D, Conviction set aside. 





MADRAS HIGH COURT 
Appeal No. 15 of 1937 

April 1, 1940 

PANDRANG Row AND Horwitz, JJ. 

V. S. NARASIMHA AYYAR— 

APPELLANT 
versus 
ALLU KRISHNA AYYAR AND OTHERS 

—REsPonpENTS 

Tort—Negligence—Storing in house articles liable 
to spontaneous combustion — Duty of occupant to 
peti watchman and fire equipment ready at 

and. 

Where a house is being used as a dyeing factory 
and large quantities of chemicals and mordanted 
yarn, that is yarn in the process of being dyed, are 
being stored in different parts of the building these 
‘articles being liable to spontaneous combustion, 
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it is the duty of the person in occupation to have 
efficient watchmen to guard against spontaneons 
combustion and to have all reasonable fire equipment 
ready at hand, 

Messrs. S. Nagaraja Ayer and J. R, Alwar 
Naidu, for the Appellant. 

Messrs. V. Minakshisundaram and O, V.. 
Baluswami, for the Respondents. 


Pandrang Row, J.—The short point 
that arises in this appeal is whether there 
was negligence on the part of the appellant 
which caused the fire on October 12, 1925, 
which burnt down in part the house belong- 
ing to the plaintiffs and in the occupation 
of the defendants, There can be no doubt 
—and the fact is indeed admitted— that 
the house was being used as a dyeing fac- 
tory and that large quantities of chemicals 
and mordanted yarn, that is yarn in the 
process of being dyed, were being stored in 
different parts of the building. It is clear 
from the evidence that these articles are 
liable to spontaneous combustion. and in 
particular the mordanted yarn. The case 
of the defendants was that there were 
watchmen employed to guard against fire 
and that the usual precautions were taken. 
The evidence, however, adduced in support 
of this contention was disbelieved by the 
Court below and after going through the 
evidence we see no reason to come to a 
different conclusion. Only one of the two 
watchmen was examined as a witness, 
namely Krishna Ayyar, and be admits that 
for some time before the fire was observed, 
he and his fellow-watchman were “dozing” 
near the gate. Secondly the evidence ad- 
duced as regards buckets of water being 
kept handy to extinguish fire is not 
worthy of credit and it has been rejected 
by the Court below which heard it. In 
fact, the learned Subordinate Judge is not 
satisfied at allthat any watchman was at 
the premises during the nightin question, 
It is also clearly established that, beyond 
making a belated call for a fire engine, 
no real steps were taken by any one in- 
terested in the premises to put out the 
fire. It is certainly noteworthy that while 
the factory had insured its own goods 
against fire, it made no attempt to insure 
the building itself against fire. It must, 
however, be said that there is no satis- 
factory evidence in support of the sugges- 
tion that the fire was deliberately started. 

We might assume for the purpose of this 
case thatthe fire was accidental, but the 
question is whether the accident was due 
to negligence on the part of the defendant 
and his servants. On this point, having re- 
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gard to the nature and quantity of the 
material stored in the premises, it was 
clearly the duty of the person in occupation 
to take special care and precaution against 
fire and it is clear that no such precautions 
were taken, Itis admitted in the evidence 
that no attempt was made to rescue any- 
thing from the fire, and apparently no at- 
tempt was made even to get water from the 
well hard by. This is a case to which the 
maxim of res ipsa loquitar would apply, 
having regard to the circumstances of the 
case. The duty of the person in occupation 
was clear, having regard to the nature and 
quantity of the material stored in the pre» 
mises, namely to have efficient watchmen 
to guard against spontaneous combustion 
and to have all reasonable fire equipment 
ready at hand, In this particular case, there 
is very gocd reason to doubt whether any 
watchmen were actually guarding the pre- 
mises that night; and even if they did, they 
were admittedly negligent in the sense that 
they were sleeping when they ought to 
have been awake, As regards fire extin- 
guishing appliances, there is no satisfactory 
evidence that any of them were supplied or 
were at hand, Even the telephone which 
could have been used for summoning the 
fire brigade in time was in aroom which 
was locked and the key was not with the 
watchmen. On the whole therefore we see 
no reason to differ from the finding of the 
Court below that the fire in question was 
due to negligence on the part cf the person 
in occupation. There is no objection taken 
to the quantum of damages awarded by 
the Court below, 

An attempt wae made toargue that the 
amount of damages for use and cccupation 
awarded for the period subsequent to the 
fire ought to be reduced. But no such plea 
appears tohave been raisedin the Court 
below cr in the grounds of appeal. We 
are therefore unable to allow it to be raised 
for the first time in appeal. It follows 
that this appeal must fail and it is here 
by dismissed with costs of respondents 
Nos. 1 to 4. The appellant must pay the 
courtefee payable on the memorandum of 
appeal. 


N.B. Appeal dismissed. 


BEIJMAN ASTHAN THAKURDWARA V. RAJ INDRA PRASAD (OUDE) 


19210 


OUDH CHIEF COURT 
First Civil Appeal No. 39 of 1937 
November 20, 1940 . 
IBENNETT AND Gautam Hasan, JJ. ` 
_ Sri THAKURJI MAHRAJ BRIJMAN 
ASTHAN THAKURDWARA Oownsrevorgp: 
BY NARAIN DUTT—Ptiatntire— 
APEELLANT 
versus 
RAJ INDRA PRASAD, MINOR AND OTHER 
DEFENDaANTE— RESPONDENTS 

Will—Construction—Hindu testator giving proper- 
ty to son as only son and heir—Guardian appointed: 
during minority—Guardian described as malik kamil 
in case of son's death without issue and before 
attaining majority—Dedication to detty—Son held 
took absolute estate. 

When a Hindu made his will in anticipation of 
his early death, his only son was a few years old. 

he son was referred as an heir. It was provided 
in the will that a certain person should be malik- 
kamil of the testator’s property after the testator's 
death, until the majority ofthe son and that none 
otber should be his guardian. It was also provided. 
that if by any chance the son who was entitled to 
the property should die, the person named should 
become the absolute owner and spend the income 
thereof on athakurdwara: 

Held, that the son took an absolute estate, The 
primary intention of the testator was not to make a 
dedication in favour of the deity and, therefore, 
the provision in favour of the deity was to take 
efiect only incase the son died before majority and 
without issue, 127 Ind. Oas. 743 (4), 132 Ind. Oas. 
753 (5), 165 Ind, Oas. 865 (7)and 172 Ind. Cas, 384 
(8), referred to. 


F. O. A. against the order of the Civil 
Judge, Gonda, dated December 28, 1936, 


Messrs. R. B. Lal, H. D. Chandra, M. M. 
Lal, Bishun Prasad and J. D. Pradhan for 
the Appellant. 

Messrs. H. Husain Kashi Prasad Srivas- 
tava and 9, C. Banerji, for Respon- 
dent No. 1. 


Judgment.—Thie is a first civil appeal 
against the judgment and decree of the 
Oivil Judge of Gonda, dated December 23, 
1938, dismissing the appellant's suit. 

The suit was brought for possession of 
certain immovable property and also for 
damages. The plaintiff is shown as 

“Sri Thakurji Mahraj Brijman Asthan Thakur- 
dwara constructed by Narain Dutt at village 
Obapia Pergana Bamhnipair, Tahsil Utraula 
District Gonda, under the Sarbarahkarskip of 
Adeshwar Prasad minor, aged about 10 years, 
under the guardianship of his step-mother Mst. Ram 


Piari’. 

There were two defendants, the first 
Rajender Prasad, being the minor son of 
one Kunj Behari Prasad, under the guar- 
dianship of his own father, and the 
second, Radha Raman Prasad, father of 


the alleged Sarbarahkar, Adeshwar Prasad, 
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Radha Raman Prasad was a pro forma dee 
fendant and did not contest the suit. 
Adeshwar Prasad's great grandfather, 
Narain Dutt, executed a will on Septem- 
ber 25, 1894, and died about three weeks 
later, namely on October 15, 1894. His 
widow, Mst, Bidhan Kuar, survived him 
and also his infant son Lachhmi Prasad. 
Lachhmi Pragad's age at the time of his 
father’s death is not stated but he is 
shown as a minor in the year 1909, 13 
years after the execution of the will. 
Lachhmi Prasad died in 1914. He had 
two wives Mst, Gulab Dei and Mat, Ishwar 


Dei, The former is dead and the latter 
is shown in the plaint as being still 
alive, Mst. Gulab Dei was the mother 


of the pro forma defendant, Radha Raman 
Prasad. 

Musammat Bidhan Kuar, Narain Duatt's 
widow, died in 1934, 


The main controveray in the case, as 
well as in previous litigation to which we 
will refer presently, centres round the 
will which was executed by Narain Dutt 
on September 25, 1894. It is a curious 
document, and though we do not know 
who was responsible for its drafting, it 
appears to have been drafted by a 
person inexperienced in legal matters. The 
official translation as amended by Oounsel 
during arguments in this appeal is: as 
follows:— 

“I am Narain Dutt Pandey son of Thakur Ram 
Pandey; occupation, zamindari, caste Brahman, 
resident of village Ohhapiys, Pargana Babhani 
Payar, District Gonda. 

Whereas I the executant have attained full age 
and no reliance can be placed on this borrowed 
life and except my only son Lachhman Prasad 
who is minor for whom I have great love there 
is no other heir, so of my own free will and ac- 
cord, without the instigation of any one else, 
while in possession of sound mind and body I 
fhe executant make a will and reduce it to 
writing so that after my death no dispute of any 
sort may arise in respect of my property, ac- 
cordingly mahant Behari Lalji Lahraj son of - 
Sri Bhagwat Prasad Ji Maharaj, resident and 
zamindar of village Padri Ballam etc. Pargana- 
and District Gonda shall like myself be manager 
o£ my entire ancestral and self acquired property 
which exist at present or may accrue in future 
such as houses and villages etc, owned and pos- 
sessed by me and such other property of this 
nature which may be acquired during my life 
time, except the ornaments and household effects 
after my death and the aforesaid Maharaj Behari 
Lal shall regularly support my wife and the 
aforesaid son till he attains majority ; whereas 
the said Mahant shall in every way be the 
absolute owner like myself of allmy movable and im- 
movable property of every sort till the aforesaid son 
attains majority, and after my death no one will 
have any claim of any sort or right to become 
the guardian of the minor son or any other right 
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of any sort, whereas whatever business the afore- 
said son does after attaining majority he will be 
competent to do so with the consent of Mahantji 
Saheb and he alone cannot do any act if he 
does so it shall be deemed void whereas after my 
death and after the death of my. wife 
the Mahant will have to perform my Kirya Karam 
ceremony as well as that of my wife in its 
entirety and he shall be competent to realise 
debts due to me either personally or through his 
servants. Whereas if by chance and to my mis- 
fortune this son who is entitled to the property 
dies the Mahant will become the absolute owner 
of my entire movable and immovable property with 
all powers to make transfer and the income there- 
of will be spent on the Thakurdwara which I 
have personally got constructed, and then no per- 
son whether relation or stranger except Thakur 
Jishall get a single shell out of my property”. 


Letters of administration were obtained 
in respect of this will on September 13, 
Pan on the application of Mahant Behari 

al, 

In the following years, that is 1898, 
Lachhmi Prasad under the guardianship 
of his mother Mst. Bidhan Kuar, instituted 
a suit against Mahant Behari Lal to 
obtain possession of the property of which 
Behari Lal had taken : possession after 
obtaining letters of administration. There 
were several issues in ths suit, but as 
shown by the judgment of August 31, 
1893, (Hx. 12), the parties want to trial on 
one point, namely, whether the will was 
valid if the property in suit was ancestral. 
It was held by the Additional Subor- 
dinate Judge that the will was valid and 
other issues were not pressed by the 
plaintiff's learned Counsel. The question 
of the construction to ba placed upon 
the will was not considered. The plaintiff's 
claim for possession was dismissed. There 
is a reference in this judgment to the 
provision in the will that 

“the plaintiff on attaining majority will deal 
with the property with the consent and advice of 
Behari Lal” . 
and it was added — 

“But the latter has by a written application 
stated that he does not wishto avail himself of the 
said provision of the will.” 

Mutation had been effected in Lachhmi 
Prasad’s name on his father's death and 
the property appears to have been treated 
as his personal property subject -to the 
control and management of Bahari Lal, 
who, however, died in 1899, while Lachhmi 
Prasad was still a minor. 


On December 6, 1910, Lachhmi Prasad 
transferred the property to his mother, 
Mst. Bidhan Kuar, and on the same date 
she executed an agreement in his favour. 
The deed of gift, Ex. A25, recites that the 
transfer is made in lieu of services ren~ 


88, 5 


She is to ‘remain in possession without 
any power ‘of transfer and should she 
die during’ the’’’donor’s lifetime the pro- 
‘erty is to return to him ‘and his heirs, 
The agreement, Ex. A58, contains these 
conditions. 

Lachhmi Prasad left considerable debts 
and some of his creditors obiained a 


decree on July 27, 1918, against the assets . 


in “the hands of his .soh Radha Raman 
and in execution of that décree attached 
the property in euit. This was the begin- 
ning of the litigation to which we. have 
referred. BE 

Musammat Bidhan Kuar made an objec 
tion in execution proceedings, basing it 
on the deed of gift, Hx. A25, and on 
October 29, 1927, ber objection was 
allowed. The decree-holders then filed a 
declaratory suit against that decision, The 
suit was decreed by the trial Court on 
December 20, 1928, but this decree was 
-modified by the Ohief Court in appeal, it 
being held that the decree-holders were 
entitled to a declaratory decree to the 
effect that they could attach and put to 
sale the property in execution of their 
decree subject to the life interest of Mst. 
Bidhan Kuar. 


The Chief Court judgment, Ex. A 31 is 
dated November 26, 1931. There are 
passages in it which, we think, will be 
of some assistance when we come to con- 
sider what construction should be placed 
on the will of Narain Dutt. The Bench 
of this Court which decided the case obe 
served, referring to the deed of gift :— 

“This is clearly a very badly worded disposi- 
tion. Passages in it are obsoure to a degres. To 
take only the last passage; the executant states 
that if the lady dies in his lifetime the property 
is to revert to him or to his heirs, If he „were 
alive there would be no question of the property 
reverting to his heirs, This is one of the cases 
where the Court is dealing with a badly drafted 
document prepared by a man who has no pre- 
tensions ejther to legal knowledge or accuracy 
executed under the instructions of an ignorant 
man and it is the duty of the Oourt in such cir- 
cumstances to gather as best as it can what the 
man meant and what he wanted. We have for- 
tunately something to guide us, We must re- 
member that at the time when this deed was 
executed Ast. Bidhan Kuar was about forty years 
old. We do not know what was the age of her 
| son. We know that he was a minor as late as 
1900. The purpose of the deed is stated to be 
in order to provide maintenance to his mother, 
He was hardly likely to take into account with 
any seriousness the possibility of his mother sur- 
viving him (it will be seen, however, that she 
actually did survive him), but he wished to grant 
her maintenance and this maintenance would or- 
dinarily only be for her life. Ina zase where a 
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grant is on the face of it a grant of an absolute- 
estate it cannot be inferred that merely because 
it was made for the purposes of maintenance ib 
is other than a grant of an absolute estate. That 
was laid down by their Lordships of the Judicial 
Committes in Jageshwar Narain Singh v. Ram 
Chand Datt (23 1 A-37)Q). But the usual inten- 
tion of maintenence grant is that it ahould be a 
maintenance for life. This was decided by their 
Lordships of the Judicial Committee in Raja 
Rameshar Bakhsh Singh v. Arjun Singh (28 I Al) 
(2). Ordinarily it would not be expected that 2 
Hindu son, when his object was to provide his 
mother with maintenance, would yrant her an 
absolute estate. The executant clearly intended 
that hig mother should have no right of transfer. 
Jt is true that he has added a peculiar condition 
that she is to have no right of transfer as long 


‘ as he is alive. But why he should wish to have 


a right of transfer to the detriment of his heirs 
is not clear, Further he has taken into account 
the reversion after his mother's death to himself 
or his heirs, and states that the property is to 
come back intact. It is very difficult taking the 
words separately to attach any meaning to the 
disposition, but reading the deed as a whole’ 
we have no difficulty in finding that Lachhman 
Prasad intended to give his mother a life estate 
with remainder to himself and his heirs and 
that construction upon the disposi- 


Radha Raman objected to the decree on 
the ground that the debt was an im- 
moral debt. He failed throughout. 
Exhibit A34 dated November 16, 1931, is 
the judgment of this Oourt upholding 
the decision cf the first Court. Radha 
Raman who was then a minor, had been 
a party in the previous case, The Sub- 
ordinate Judge dismissed his objection on 
the ground that it should have been taken 
in the suit and this view was upheld by 
this Court. It was said: — 

“The real question raised in the case is not as 
to the nature of any specific property which is 
liable to be seized in execution of the decree. 
The objection raised by the appellant is in our 


judgment clearly an objection as to the nature of 
the debt”, 


` The family then made an attempt to 
prevent the property from passing into the 
hands of the creditors through Adeshwar 
Prasad, Radha Raman’s son. In 1932, 
when Adeshwar Prasad was about 6 years 
old, he brought a suit under the guardian- 
ship of one Bhagwan Dutt Ram for a 
declaration of his right to the property. 
The original plaint has not been placed 
before us but it is clear from the proceed- 
ings of the Oourt that as originally framed 
the suit did not raise the question of 
a religious endowment. On March 3, 1933, 
an application (Hx. A36) was made for 
amendment of ths plaint. The amendment 


a 231 A 37; 230670;6M LJ 75;7 Sar. 13 
(PO). 
(2) 281 A 23; 23 A 194; 7 Sar. £04 (PO). 
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was allowed and Ex. A35 is the amended 
plaint, As amended the plaint avers that 
under 
Prasad had only a life interest in the pro» 
perty which life interest devolved on his 
death on his heirs. Sri Thakurji Maharaj 
was, it is said, the real owner of the property, 

This amendment necessitated an amended 
written statement from the defendants and 
five additional issues. These are to be 
found in Ex. A39. These issues raised 
the question of the validity and effect of 
the will executed by Narain Dutt. It has 
been suggested that the case put forward 
by, or rather on behalf of Adeshwar Prasad 
in his application for amendment of the 
plaint was by way of an alternative to his 
original case, wherein he had claimed the 
property solely on his own account, but this 
is not clearly stated in the application of 
March 3, 1933. It is also to be noted 
that he continued to be the sole plaintiff in 
the suit, the deity not having been import- 
ed into it as a party. 

The case did not come up for hearing 
until about a year and a half later and 
then astatement was made by Adeshwar 
Pragad’s Advocate, B. Bishun Prasad (who 
had signed on his behalf the application 
for amendment of the plaint). This state- 
ment (Hx. A70) was as follows: 

“The plaintif does not rely or nor bases any 
claim on the will (Copy Ex, 1). He also denies 
that Thakurji has | any interest in the property 
in suit and the plaintiff or his father or Sarbarah- 
kar of the property on behalf of the Thakurji. 
The plaintiff's case is only that the property is 
joint family property of the plaintiff and his father 
defendant (now discharged) and the debts in ques- 
tion are illegal and immoral, The plaintiff does 
not take the plea of the bar of limitation in 
respect of the decrees. Issues Nos, 4, 5,10, 11, 12, 
I3 and 14 are struck off and not pressed. They 


are unnecessary in view of the plaintiff's case as © 


‘stated above,” 


It will be seen from this that the plaine 
tifs case was again completely altered, 
The suit was dismissed by the trial Court 
on September 6, 1934, (Ex. A-41 is the 
decree) and the District Judge of Gonda 
dismissed Adeshwar Prasad’s appeal on 
March 27, 1935 (Ex, A42 is the judgment). 

Meanwhile sale of the property in execu- 
tion of the decree had taken place on 
March 25, 1933, and the sale was con» 
firmed on April 3, 1935, (Ex. A54 is the 
sale certificate). The sale was followed by 
mutation in favour of the vendee, 

Ancther objection was then preferred by 
Radha Raman on the ground that he was a 
-major and not minor. This objection was 
finally dispcsed of and dismissed by this 
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the will of Narain Dutt Lachhmi: 


” gy 


Ramnn Prasad v. Rajendra 


Prasad, (1938 
O. W. N.758) (8). KD eat 


After this Adeshwar Prasad made ‘another 


attempt to set the sale aside by means of 
a suit, but that failed through want of 
court-fees. The plaint, Ex, A43, is dated 
April, 3, 1935. This suit was brought in 
the name of the deity under the Sarbarahkars 


ship of Adeshwar Prasad, minor, under. the’ 


guardianship of his mother Mst, Kamla 
Kishori. | , 

A furiher attempt to save the property 
followéd by means of a suit brought through 
a different Sarbarahkar. The judgment 
(Hix, 9) shows that the suit was brought in 
the name of Thakur Lachhman Deo Thakure 
dwara Obhapia through Ram Ujagar Mutwalls 
and Sarbarahkar. This suit was decreed by 
the trial Court, but was dismissed on appeal. 


The appellate judgment dated December 10, 


1936, is Ex. A76, In this judgment the 


District Judge of Gonda observed that the. 


questions for consideration were whether 
the property was waqf property and whether 
Ram Ujagar was entitled to maintain the 
suit. He agreed with the Additional Sub- 
ordinate Judge that the execution of the 
will had been proved (a point which was 
raised in the present case, but is no longer 
in dispute). But he did not agree f 
only a life estate was given to Lachhmi 
Prasad with remainder to Thakur Lachman 
Deo. He said:— . 

“In my opinion the true meaning of this will 
was the appointment of « testamentary guardian 
for Lachhmi Prasad during his minority and the 
testator constituted in Mahant Behari Lal Ji such 
a guardian and he further intended that in case 
of the son not surviving him the property should go 
to Thakur Ji absolutely. 


. When a testator bequeaths his property by any 


will ‘unless the contrary intention is expressed in 
the ‘instruement it must be _ Presumed that he 
bequeathed his entire interest in the property to 
the legatee.” 


Further on he says:— ja 
“In my opinion the omission ofthe word ‘Malik 
with reference to the son and the restriction laid 
upon the son to conduct any Karobar do not lead 
to the inference that only a life estate was con- 
ferred upon the son, With reference to Mahant 


Behari Lal Ji the testator says that Mahant Behari: 


Lal Ji would be Malik-Kamil till Lachhmi Prasad 
attained majority. This is meaningless on the face 
of it for if one becomes Malik-Kamil he will con- 
tiune to be so for all time to come even including 
his posterity, and he cannot cease to be a Malik 
on the happening of a certain event such as the attain- 
ment of majority by Lachhmi Prasad in the present 
ease, The restriction put upon Lachhmi Prasad’s 
right of conducting any business also does not 


(3) 1938 O W N 758; 177 Ind. Cas. 77; 11 RO aus 
1938 O L R371; AI R 1938 Oudh 188; M Luck. 
213, 


that- 
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mean that only a life estate wes given to him. If 
that was the intention the testator would have 
said that Lachhmi Prasad would remain in posses- 
sion without power of alienation. This restriction 
was only advisory and shows unflinching confidence 
in Mahant Ji and has no legal effect. I believe 
the word ‘Malik’ was not used expressly with refer- 
ence to Lachhmi Prasad because in the preamble 
of the will the testator had said that his minor 
son Lachhmi Prasad was his only Waris. If 
Lachhmi Prasad was his only Waris he would 
naturally have all the rights and interests of a 
legal heir. If the will is read as a whole it will 
appear thet the testator only intended to appoint 
a guardian for. his minor son Lachhmi Prasad, 
for at two places he clearly said that none other 
than Mahant Behari Lal Ji would have any right 
to the guardianship of his minor son, I have 
quoted above the passage on which the learned 
Subordinate Judge laid special stress. I think 
its real meaning is that if the minor son died in 
the life time of the testator, in that case Makant 
Behari Lal Ji would be Malik-Kamil with full 
power of alienation and would apply the usufruct 
of the property for purposes of Thakurdwara and 
not a pice out of it would be applied for any 
other purpose. The testator says ‘if by chance 
` (Ahiyanan) and to my ill luck (Ba-tekdir) my son, 
who is entitled to the estate (Mustahqa) dies, 
The use of the word Mustahga in this passage 
clearly shows that he did not mean to deprive the 
son of his interest in the property as a Waris and 
the use of the words 'Ahiyanan’ and ‘ Ba-takdir’ 
clearly express the fear in his mind of Lachhmi 
Prasad predeceasing the testator. Otherwise he 
could not have any fear in his mind, for nothing 
is more certain in this world than death is, In 
this clause also the words ‘Malik-Kamil' are used 
with reference to Mahant Behari Ji, but at the 
same time he is enjoined to apply the income of 
the property in a particular way which is also in 
compatible with full ownership. So in my opinion 
here also the words do not mean that only a life 
estate was given to Lachhmi Prasad. In fact, 
the learned Counsel appearing for the plaintiff 
having failed to point out any passage in the 
will might be interpreted as conferring a life 
estate on Lachhmi Prasad changed his front and 
took up the position that by this will the testator 
meant to dis-inherit Lachhmi Prasad and confer- 
red an absolute estate on Thakur Lachhman Deo 
Ji. This is also in my opinion an equally unten- 
able position, Narain Dutt’s will shows that the 
only object of his executing the testament was to 
safeguard the interest of his only Waris and minor 
son Lachhmi Prasad for whom he had the deepest 
affection. The word ‘Mustahga’ is used with refer- 
ence to the son, He mentions at more than one 
place that during his son's minority Mahant Behari 
Lal Ji, would be his guardian and none would 
have preferential right. There is nothing in the 
will from which it might be concluded that the 
testator meant to deprive his only son of his pro- 
perty, which is against Hindu ides,” 


The District Judge did not decide the 
question of Ram Ujagar’s competency to 
maintain the suit, as he had no locus standi 
on the finding that the property was not 
wagf property. 

The Additional Subordinate Judge had 
decreed this suit on March 28,1936, and 
e his decree wag still under appeal to the 
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District Judge when the suit now under 
consideration was instituted oa July 29, 
1936: This latter suit was brought, as we- 
showed atthe beginning of this judgment, 
by the deity (who is not, however, referred 
to under the name of ‘Lachhman Deo’) under 
the Sarbarehkarship of Adeshwar Prasad. 
minor under the guardianship of his step- 
mother, It was dismissed on December 23,. 
1936. 

The Civil Jndge considered two issues 
only, whether Narain Dutt had dedicated 
the property in suit by means of this. 
will, and whether the decision in the three 
previous cases operated as res judicata. He 
held, for much the same reasons as the 
District Judge, that there had been no- 
dedication and that the will conferred on 
Lachhmi Prasad full rights of ownership. 
He was of opinion that the disposition 
in favour of the deity was to take effect 
only on the untimely death of Lachhmi 
Prasad without issue, He was also of 
opinion that the suit was barred by the 
principle of res judicata in view of the 
previous suit brought by Adeshwar Prasad 
in 1932 against the predecessor-in-interest 
of the defendant who contested the suit 
before him. He took into consideration the 
fact that the character ofthe earlier suit 
had changed and that issues relating to 
Sri Thakurji had been struck off, but he 
considered that the suit (under the amended 
plaint) had been heard, “in the sense that 
issues were framed, and the rejection of 
a plea even on the party’s own request is 
final adjudication of it.” He did not consis 
der whether the question of dedication was 
res judicata by reason of the other suits, 

We may mention here that the learned 
Counsel for the contesting respondent has 
not attempted to support this view. He 
has, however, contended that the suit is 
barred by O. XXIII, r. 1 (3) of the Civil 
P. O., which reads : 

“Where the plaintiff withdraws from a suit or 
abandons part of a claim, without the permission 
referred to in sub-r. (2), he shall be......precluded 
from instituting any fresh suit in respect of such 
subject-matter or such part of the claim.” 

The learned Counsel for the contesting 
respondent also contended that the ques- 
tion was res judicata in view of the 
decision in the previous suit brought by 
the deity under the Sarbarahkarship of 
Ram Ujagar. He conceded that the dise 
missal of the other suit for deficiency in 
sourt-fees would not make the matter 
res judicata, 

Questions of some difficulty arise out of 
these contentions, as the parties in the 
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‘previous cases were not specifically the 
same as in the present case. We do not, 
however, consider it necessary to come to 
any finding on the question of the applic 
cability of sub-r. (3) ofr. 1 of O. XXIII, in 
the one case or of the principle of res 
judicata in the other, because we are satis» 
fied that the Civil Judge was justified in 
the view which he took on the construction 
to be placed on the will. 

We have been referred by learned 
Counsel to a number of authorities bearing 
on the construction of such documents 
generally and also on the meaning of 
particular words used inthe will, Counsel 
are agreed that the will must have been 
drafted without professional aid and that 
undue stress should not therefore be laid 
on words or expressions which might be 
held to have particular significance if they 
had been used by a lawyer. 

We may refer first of all to certain 
observations in Gour’s Hindu Oode. He 
says (on p 774, 4th edition): 

“There are two modes of construction favoured 
by law, the literaland the benignant construction. 
The English Law enacted in several eectiona of 
Ohap. II of the T. P. Act and of Chap. VI of the 
Succession Act, favours the first method of inter- 
pretation which is natural owing to the advanced 
stage of English conveyancing and its phraseology, 
adapted to the rules of interpretation which have 
become an integral part thereof, but the same rule 
of literal construction cannot be extended to this 
country where the law of property is different and 
the art of conveyancing outside the Presidency 
towns practically unknown.” | 

On the same page, butin a previous sece 
tion, it is said :— 

“In the construction of a man’s words law takes 
account of the varying degree of the humanmind, 
If his dominant motive was to benefit a person as 
a centre of his affection, then it ignores hig des- 
cription of him. If his intention was to pass the 
benefit to a person who answers his description, 
then it ignores the fact that he is named unless 
the description fits him, Ifhis gift is conditional, 
it is then a question whether the condition was a 
_ condition precedent to its validity, And since human 
language is at best an inadequate vehicle for ex- 
pressing human thought, and people take many 
things for granted, law cannot ignore this infirmity 
of the human mind." 

In Rajendra Prasad Bose v. Gopal 
Prasad Sen, (A. 1. R. 1930 P. O., 1242) (4), 
it was said by their Lordships of the Privy 
Oouncil : 

“In England, as also in India, even where a docu- 
ment is executed in vernacular, the fundamental 
rule of construction is the same, The duty of the 
Court is to ascertain the intention from the words 
used in the document, The Oourt is entitled and 

(4) AIR 1930 P O 242;197Ind. Oas. 743; (1930) 
ALJ 1184; 11 PL T 587; 32 LW 324; 52 0 L JS 287; 
34 OW N1161; 59 ML J 615; 7 O W WN 1062; Ind. 
Rul. (1930) P O 359; 32 Bom. L R 1588;(1931) M W 
N 189 (PO, 
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bound to bear in mind surrounding circumstances- 
but the Court does that only to ascertain the real 
intention of the executant from the words ueed by 
him, The surroundings of an Indian, his manners, 
his outlook proceeding from different religion and 
social customs, are often different from those of 
Englishman, Ordinarily documents executed by an. 
Indian in his own language, particularly without 
any professional aid, are often expressed in loose 
and inaccurate language. All these considerations 
have to be borne in mind, and sometimes by reason. 
of these aforesaid circumstances a more extended 
or restricted meaning may have to be given to 
particular words than their exact literal meaning 
permits, provided always thatthe context justifies 
it. In short the Court is entitled to ‘put itself into. 
the testator’s armchair,” f 
Finally on the point of construction 
generally we may refer to a case of this 
Court, Abadi Begam v. Mohammad Khalil 
Khan, (7 0,W. N. 1010) (5) one of the 
headnotas to which reads:— | 
“Where thereare no express words defining the 
quality of an estate conferred by the bequest om 
any of the donees, the nature of the estate is to be 
deduced by considering the meaning of the words: 
employed by the testator in the whole of the will 
and in the light of the ciroumstances in which. 
he was placed at the time when he made the 
bequest, There is no magic in the use of any 
particular word or form of words. The document 
must be construed as a whole and its fair import- 
deduced in the ordinary way.” he . 
There are numerous authorities bearing 
on the construction to be placed on the 
word ‘malik’, a word used in two places in 
the will under consideration with reference: 
to the position to be enjoyed by Mahant 
Behari Lal. In each case the word ‘kamil’ 
follows it. In Bhatdas Shivdas v. Bai 
Gulab (491. A. 1) (6). It was held by: 
their Lordships of the Privy Oouncil that 
ifa Hindu testator in making a gift to 
his widow uses words conferring absolute 
ownership (one of the words being ‘malik 
she enjoyed all the rights of an owner, 
although those rights are not conferred 
by express and additional words, unless 
the circumstances cr the context are suff» 
cient to show that absolute ownership was 
not intended, h 
A Bench of this Court held in Durga 
Bakhsh Singh v. Chandrapal Singh (1936 
O. W. N. 1219) (7) with reference to a proe 
vision in a ‘wajib-ul-are' making a Hindu 
widow malika of her husband's assets in 
the absence of male issue, that: the word 
‘malika’ is taken to mean absolute owner 
©) 70 WN 1010; 132 Ind. Oas. 753; AIR 1930 
Oudh 481; Ind. Rul. (1931) Oudh 305; 6 Luck, 282, 
(6) 49 I Al; 85 Ind, Oas. 974; 28 O WN 129; 15. 
L W 412; 20 A L J 289; 42M L J 385; 350 L J 
314; 24 Bom. L R 55l; 46 B153; ATR 1922 P O 193; 


PO). 

; (iy (1936) O W N 1919; 165 Ind, Oag, 865; 1936 Oo 

LR 692;9 RO 259; 1986 RD 587; A IR1937 Oadh 
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only wherethere is nothing to the contrary 
either in the context of the document in 
which the word occurs or in the surrounds 
ing circumstances. 

Tt was observed by another Bench of 
this Oourtin Naziruddin v. Khatrat Alt, 
(1937 O. W. N. 1211) (8) that the werd 
‘malik’ does not necessarily define the 
quality of the estate taken, but the owner- 
ship of whatever that estate may be; and 
that ifthe will read a8 a whole shows 
that the testator’s intention was only to give 

. a life estate to the legatee, the mere use 
of the word ‘malik’ cannot be held to indi» 
cate that absolute proprietorship 
property was intended to be given. 

Now inthe case now under considera- 
tion it is the contention of neither party 
that an absolute right of ownership or even 
a life estate was : intended to be conferred 
on the Mahant, despite the declaration that 
hbe is to be‘malik kamil’ like the testator 
during the minority of Lachhmi Prasad 
and subsequently also, should Lachhmi 
Prasad unfortunately die, subject to the 
condition that the income from the property 
is expended on the thakurdwara. Pree 
viously he had been described as Manager 
‘muntazimkar’ like the testator, And itis 
clear in view of the other provisions of the 
will that Narain Dutt had no intention 
of conferring on the Mahant any absolute 
interest or eyen a life interest, notwithe 
standing the wide powers with which he 
invested him. 

It is contended by the learned Oounsel 
for the appellant that although the testator 
‘did not refer to any dedication to the deity 
in the earlier part of the will, it was really 
his primary intention to make such a 
dedication, providing only a life interest for 
his son, with the property under the 
management of the Mahant during the 
latter's lifetime. Reference was made to 
the statement in the will that the testator 
had already constructed a thakurdwara as 
Showing that the testator had already 
expended money on the principal benefi- 
ciary under the will, and it was argued 
that the intention of the testator was to 
make permanent provision for the deity 
and to continue the 
object which he had himself initiated, 
Against this we have the denial by the 
other side that any thakurdwara had 
actually been constructed (a point which 
was never decided), and the omission in 
the will to make any express provision for 


` (8) 1937 O W N 1211; 172 Ind. Oas. 384; A I R 1938 
“Oudh 51; 10 R O 174; 19370 L'R 607. i 
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the thakurdwara during the lifetime of 
Lachhmi Prasad. Jt might also be thought 
that ifthe main idea of the testator was 
to make a dedication of his property to the 
deity he would have so stated earlier in the 
will. 

For the respondent it is submitted that 
the will is divisible into two pgrts, the first 
part dealing with the position if the son 
survived, and the second part with the 
position that would arise if he died pree 
maturely without issue in the Mahants'’ 
lifetime, [t was intended, itis argued, to 
confer an absolute estate onthe son, that 
being sufficiently indicated in the opinion 
of the testator by the use of the word ‘heir’ 
(waris) in reference to him, and the 
testator was chiefly concerned with arrang- 
ing for the management of his estate 
during the son's minority and for such 
time afterwards as he might require assist- 
ance in the management. By the time he 
had attained an age when he could be 
trusted to manageit himself the Mahant 
would probably be no longer alive. 

It seems to us that this was by far 
the more probable intention of the testator. 
We do not know the exact circumstances 
in which the will was executed or the age 
of the testator; but we do know that he 
died about three weeks later, so that the 
will may very well bave been made in 
anticipation of his early death, He says 
in the will that be has attained full age. 
We also know that Lachhmi Prasad was 
only a few years old atthe time. We do 
not know the Mahant’s age, but he died 
five years later. 


The testator commences by referring to 
Lachhmi Prasad as his heir, for whom he 
has great affection, so that it is very un- 
likely that heintended to limit his estate 
orto make any provision which would 
exclude Lachhmi Prasad's issue from 
inheritance. We are also of opinion that 
the alternative and later provision in the 
will in favour of the deity was only to 
come into operation if Lachhmi Prasad 
died prematurely in the Mahant’s lifetime 
without leaving issue, although this is not 
expressly stated. It has indeed been 
argued by the respondent's Oounsel that the 
words, ‘aulad mustahga' which have been 
translated ‘my son who is entitled to the 
property’, really mean ‘my male line which 
is entitled to the property’, but we doubt- 
whether such an idea was consciously 
present in the testator's mind. He was, 
we believe, thinking at the time only of 
his son Lachhmi Prasad, and probably he 


1941 


“did not consider the possibility of that son 
having issue inthe lifetime of the Mahant. 
-And he meant this alternative provision 
to take effect only ifthe son died before 
growing up and having issue. We consider 
that this construction is justified by the 
principles enunciated in the authorities 
referred to, bearing in mind the circums 
stances in which the will -was executed 
and the evident desire of the testator to 
provide for his ‘son and to exclude colla- 
terale from his estate, 


For these reasons we agree with the 
construction placed on the will by the Court 
below and we dismiss this appeal with 
costs, 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
Execution First Appeal No, 379 of 1939 
March 4, 1940 
Butipg, J. 

{RAM NARAIN KAUL AND ANOTAEB— 
DroRRE-HOLDERS— ApPELLANTS 

versus 
MAHARAJ NARAIN KAUL AND otages— 
J UDQMENT-DEBTORS—RESPONDENTS 

Limitation Act (IX of 1908), Art. 182— Partition 
autt—Date of decree for purposes of Art, 182-—~ 
Step-in-aid-—~Application in partition suit for pre- 
paration of formal decree-sheet on stamped paper 
supplied by decree-holder, if step-in-aid—Limitation 
—Partition auit-—Order for drawing up final decree 
—Judgment-debtor disputing adequacy of stamped 
paper supplied by decree-holder-—Period taken up tn 
getting final decision on this point should be deduct- 
ed and cause of action for execution should be taken 
as suspended. 

For purposes of limitation under Art. 182, Lim, 
Act, the date of the decres in a suit for partition 
must be taken to be the date on which the order 
for drawing up the final decree was passed and not 
the date on which the necessary stamp paper was 
supplied by the decree-holder. 72 Ind. Oas. 646 (2), 
relied on. 

The test for deciding whether a certain applica- 
tion is a step-in-aid is whether the granting of the 
application would aid execution, An application in 
a partition suit for preparation ofa formal dec- 
ree-sheet on stamped paper supplied by the decree- 
holder is, therefore, a step-in-aid of execution for 
purposes of Art, 182, Lim. Act, 131 Ind. Cae. 100 
(7), referred to. 

Where an order for drawing up final decree is 
passed in a partition suit and the judgment- 
debtor has disputed the adequacy of the stamped 
paper supplied by the deoree-holder, the time taken 
up in gettinga final decision on the point should 
in any case be deducted as the decree-holder could 
Rot get a decree drawn up owing to the dispute 
‘raised by the judgment-debtor und his cause of 
-action for execution should, therefore, be taken as 
suspended, A 


. with cosis. 
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Ex. F. A. from an order of the Senior 
Judge, Delhi, dated August 18, 1939. l 


Mr, R. C. Soni, for the Appellants, 
Mr. Bishen Narain, for the Respondents. 


Judgment.—This isan appeal from an 
order of the Senior Subordinate Judge, 
Delhi, dismissing an application for execu- 
tion as barred by time. The material 
facts are briefly as follows: A preliminary 
decree for possession of certain property 
by partition was passed on December 24, 
1925. An appeal from the preliminary 


‘decree was decided on March 13; 1933, and 


thereafter an order for drawing up final 
decree on payment of proper stamp duty 
was passed on June 28, 1935: The decree- 
holders did not,’ however, “pay the stamp 
duty till May 22, 1937, when notice 
was issued to the judgment-debtors. They 
objected that the stamp duty paid was 
insufficient. The Oourt upheld the objece 
tion and asked the decree-holders to pay 
up additional stamp duty amounting to 
Rs. 7248-0. A petition for revision of this 
order was filed in this Court and evens 
tually if was. decided on November 16, 
1937, that the stamp duty originally paid 
by the decree-holders was sufficient. A 
final decree was then drawn up on a stamp 
paper on January 6, 1938, On November 30, 
1938, the decree-holders applied for execu- 
tion of the final decree but an objection 
was raised that the application was barred 
by time. The contention of the judgment- 
debtors was that time began to run from 
the date on which the order for drawing up 
the final decree was passed, namely, 
June 28, 1935, and as the application for 
execution was made more than three 
years after that date, the application was. 
time-barred, The learned Senior Subordi- 
nate Judge has upheld this objection and 
dismissed the application for execution 
From this decision the decreee 
holders have preferred the present appeal. 
The learned Counsel for the appellants 
has contended that there was no executable 
decree till the necessary stamp duty was 


“paid, and that the period of limitation 


could not therefore run until the duty was 
paid and a decree was drawn up on & 
stamped paper as required by law. He 
therefore contended that limitation began 
to run only from January 6, 1938, waen 
the decree was drawn up on a stamped 


‘paper and the application for execution 


was therefore within time. The. learned* 
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‘Counsel for the appellant has referred to 
anumber of authorities but none of them 
appeared to be directed in point except 
perhaps Jotindra Mohan v. Bejoy Chand 
(1) in which it was held that in a suit for 
partition there is no operative decree until 
‘the necessay stamp duty is paid and a 
decree is drawn up on a stamp paper 
according to law and therefore a partition 
suit should be deemed to be pending till 
such a decree is drawn up. But the learned 


Judges were not dealing in that case with’ 


the execution of such a decree or the period 
-of limitation for execution and the ruling 
was distinguished on this ground by another 
Bench of the Calcutta High Court in Kishori 
‘Mohan Pal v. Provash Chandra (2). The 
facts of that case seem to be similar to 
those of the present case and it was.held 
therein that the period of limitation for 
execution of a decree in a partition suit (as 
in other suits) from the date of the decree 
and not from the date on which the 
mecessary stamped paper for drawing up 
the decree is supplied by the decree-holder, 
According to O. XX, r. 7, Civil P, O., the 
decree must bear the same date as the date 
of the judgment and no matter on what 
date the decree is actually signed, the date 
of the decree must therefore be the date 
of judgment: cf. Golam Gaffar v. Goljan 
Bibi (3). Even in the case of an ordinary 
suit some little time is taken up in assessing 
-costs and preparation of decree-sheets. But 
such time cannot be allowed to be deduct- 
-ed-under the law: Raghunath & Co. v. 
Ramgopal Rohit Ram (4) and the rulings 
cited therein. 


It seems therefore clear that for purposes 
-of limitation under Art, 182, Lim. Act, 
the date of the, decree must be taken to 
be the date on which the order for draw- 
‘ing up the final decree was passed in this 
-case, viZ., June 28, 1935. The next conten 
tion of the learned Counsel for the appele 
lant was that although the decree was 
passed on June 28, 1835 it was not capable 
of execution until the necessary stamped 
paper was supplied and hence the period 
of limitation should be taken to be gover- 
ed by Art. 181 and not by Art. 182, Lim. 
Act, In support of this contention, reli» 
ance was placed on Hanwanta v. Bhagirath 
(5) and Rameshwar Singh v. Homeshwar 


(1) 32 O 483. 

(2) A IR 1924 Cal, 351; 72 Ind. Cas. 646, 

(3) 25 0 109. 

(4) A IR 1939 Lah. 110; 182 Ind. Cas. 871; I LR 
(1939) Lah, 319; 41PL R105; 12 RL 78. 
- (5) 65P R 1897, 
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Singh (6). But the facts of those cases are’ 
distinguishable, as the decrees were incap- 
able of execution, on the dateg of the 
decrees in those cases on account of the 
very terms of the decrees. It was there- 
fore impessible for the decree-holder to 
take out execution until the conditions 
under which execution could be taken out 
were fulfilled. This was not the situation 
in the present instance. It was open to the 
decree-bolder to supply the stamped paper 
at any tima and to get the decree drawn up. 

Lastly, it was contended, that if it is 
considered that an ‘executable decree’ came 
into existence by the mere passing of the 
order for drawing up a final decree on June 
28,1935, then the application for pre- 
paration of a formal decree-sheet on stamp- 
ed paper supplied by the decree-holder 
which was made on March 20, 1937, should 
be treated as a step in-aid of execution for 
purposes of Art, 182, Lim. Act, No autho- 
rity directly in point was citedin support 
of this contention and the point is not 
free from difficulty, ButIam inclined to 
think that there is force in it. The ex- 
Pression ‘step-in-aid’ is not defined any- 
where, but it was held by a Full Bench 
of this Court in Ghanaya Lal v. Nathu 
Ram (7), that an application for parmiss 
sion to bid ata Oourt sale can be held 
io be a step-in-aid, if it ‘advances or fur- 
ther execution.’ The test for deciding whe- 
ther a certain application is a step-in-aid 
would thus seem to be whether the grante 
ing of the application would aid execution. 
In the present instance it is not disputed 
that no decree could be drawn up and 
execution could not: be taken until the 
stamped paper was supplied. The stamp- 
ed paper was obviously supplied for the 
purpose of getting a decree drawn up, so 
as to enable the decree-holder to execute 
it. I therafore do not see why the applica- 


.tion for having a decree drawn up on 


stamped paper which was made on March 
20, 1937, should not be considered to be 
a step in-aid for the purposes of Art, 182, 
Lim, Act. It is true that no application 
for execution had been made at the time. 
But none could be made until the stamped 
paper was supplied and the decree was 
drawn up. As at present advised, I hold 
that the application was a step-in-aid, It 

(6) 48 I A 17; 59 Ind. Oas. 636; AI R1921P0 
31; 6 P L J 132; 1 P LT 731; 19 A L J 23; 40M 
L J 1; (1921) M W N21; 33 O LJ109; 250W N 
337; 6 P L J 132; 13 L W 546; 23 Bom. L R 721; 
30 M L T 189 (P 0). 

(7) 12 L 153; 131 Ind. Oas. 100; A I R 1931 Lah 
Bl; 32 P L R 84; Ind, Rul, (1931) Lah, 372 (F B). 
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is conceded that if it is so held the appli» 
ation for execution’ dated November 30, 
1938, was within time. - 

On the above finding it is unnecessary to 
‘decide the further contention of the learn- 
ed Counsel for the appellant, that the rese 
pondents disputed the adequacy of the 
‘stamped paper supplied by the appellants 
and the perfod which was taken up in get- 
ting a final decision on the point by the 
High Court (i. e. from March 20, 1937, to 
November 16, 1937) should in any case be 
deducted as the decree-holder could not get 
a decree drawn up owing to the dispute 
raised by the respondent and his cause of 
action for execution should, therefore, be 
taken as suspended. In support of this 
argument, the learned Oounsel relied on 
Muthu Korakki Chetty v. Mahammad Nadar 
(8) and Ashfaq Husain v. Gawri Sahai (9), 
by way of analogy. Although it is not 
necessary to decide this point, I may say 
that there seems to me force in this conten- 
tion algo. It is true that equitable consi- 
derations do not affect limitation; but it 
seems to me that on the principle laid 
down: in the above rulings, it would. be 
justifiable to hold that the cause of action 
for execution was suspended in this case 
during the time taken up by the proceed- 
ings relating to the dispute about the 
adequancy of the stamped paper, It is 
conceded that if this period is excluded, 
the application for execution would be 
within time. I accept the appeal and 
setting aside the order of the learned 
Senior Subordinate Judge, hold the appli- 
cation for -execution to be within time and 
direct the execution to proceed according 
tolaw. In view of all the circumstances, 
however, I leave the parties to bear their 
costs. = 


B. ~ Appeal allowed. 


© (8) 43 M 185; 54 Ind. Oas, 66; AI R 1920 Mad. 1; 
38 ML Jl; 28MLT 459, 

(9) 33 4'264; 9 Ind, Cas, 975; 38I A 37;8A L 
J 332; 15 OW N 370; 13 O LJ 351; 9M LT 380; 
13 Bom, LR 367; 4 Bur, L T,121; 21M L J 1140; 
{1911)2 M W N1177 (P O) 
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MADRAS HIGH COURT 
Second Civil Appeal No. 235 of 1935 
January 16,1939 
Wanswoera, J. 
THYAGARAJAN OHETTY 
AND ANOTHER—PLAINTIPFS— 

ê APPELLANTS 
versus 
NARAYANA THEVAN—Derenpant— 
RESPONDENT 

Evidence Act (I of 1872), 8. 157—Recital of 
boundary in mortgage—Admissibility of, to corrobo- 
rate deposition of executant. S 

Tt can be said that a recital of a boundary in-a 
mortgage deed is a statement made at or about the 
time when the fact took place. One cannot of course, 
speak ofa boundary as a fact which took place at 
one timeor another. But what is to be got from 
this statement is not really the fact of the 
boundary but the factthat land on the boundary 
was at a particular time in the possession of a 
particular individual, and the statement in the mort. 
gage deed that so and so was in possession 
of the land on such and such a boundary is 
a former statement made at the? time when 
the fact of possession was taking place, a con- 
temporaneous statement regarding the occupation 
of land on the boundary. In -this view it is 
admissible under s. 157 0f the Evi. Act to -corro- 
borate the deposition of the executant of the deed, 
99 Ind. Cas, 907 (2), referred to, 

8.0, A. against the decree of the District 
Court of West Tanjore in Appeal Suit No, 
44 of 1933, preferred against the decree of 
the Oourt of the District Munsif of Pattue 
kottai in Original Suit No. 163 of 1932. r 


Mr. S. Rangachari, for the Appellants. 
Mr. S. Ramanuja Ayyangar, for the Rege 
pondent, 


Judgment.—The only question arising 
in this appeal is one relating to the ad- 
missibility of a mortgage document, 
Ex. A, whick was put into evidence as 
containing the recital ofa boundary which 
supports the plaintiffs' case of title. The 
document was marked in the trial Court 
without formal proof, but with an objec- 
tion toita admissibility. It was a morts 
gage by three brothers namely D. W, No, 2, 
P. W. No. 1 and another who is alleged to 
be dead, though there is no evidence go 
faras I can find of his death. It relates 
to a land,in which the present parties 
have no interest but to a land which is 
situated to the west of the land which is the 
subject-matter of the present suit. Now 
it is well-established that a recital of a 
boundary in a document between third 
parties is not ordinarily admissible to 
prove possession or title as againsta person 
who is not a party to the document. But 
this rule is subject to exceptions. There 
is agood deal of authority for the views 
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that such a statement when contained in 
a document against the proprietary ‘inter 
est of the person making it can be admit- 
ted under s. 32 (3) of the Evi. Act when 
the executant’ of the document is dead. 
Vide Ningawa. y. Bharmappa (1). The 
appellant has suggested that he can rely 
.upon this decision in the present case on 
the ground that the third of the three 
executants is dead; but unfortunately this 
allegation is not based on any: evidence on 
the record, It is however contended that 
when the executant of the document cone 


taining recital of boundary upon which . 


Teliance is placed is himself a witness in 
the case, the recital can be let into evidence 
under s,157 of the Evi. Act, as a former 
statement corrobotating the deposition, 
But the only express decision on- this point 
to which my attention has been drawn is 
contained in the case of Sheikh Ketabud- 
‘din'v: Nafar Chandra Paitak (2) -that 
decision doés not discuss the precise 
terms. of 8.157, but proceeds on a cons 
cession that the recital of a boundary in 
‘a document not inter partes can be admit» 
ted to corroborate a witness who himself is 
‘the executant ofthe document. It must, 
however, be pointed out that s. 157 does 
not make all previous - statements admis-« 
sible to corroborate the testimony’: of a 
witness but‘only two classes of statements : 
(1) a statement made by a witness relating 
to the same fact at or about the time when 
the fact took placé and (2) a statement 
made before any authority legally compe- 
tent to investigate the fact. Olearly the 
second of these categories has no reference 
to recitals in deeds, But can it be said 
that a recital of a boundary in a morte 
gage deed isa statement made at or about 
the time when the fact took place? With 
some hesitation I think that it” can. One 
cannot of course, speak of'a boundary asa 
‘fact which took place at one time or 
another, Bat what isto be got from this 
statement is not really - the fact of the 
boundary but the fact that land on the 
boundary was ata particular time in the 
“possession of a particular. individual, and 
the statement in the mortgage deed that go 
and so was in possession of the land on 
such and such a boundry is in my opinion 
a former statement made at the time when 
the fact of possession was taking place, a 
contemporaneous statement regarding the 
occupaticn ofjand on the boundry. In 


(1) 23 B. 63. 
a 44 OL J 999; 99 Ind, Cag. 907; A IR 1927 Oal . 
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this view it is admissible under s. 157 of 
the Evi. Act. It follows’ that a piece of 
evidence legally admissible has been 
wrongly rejected by the lower Appellate 
Court. The appeal is, therefore, allowed and . 
the case is remanded tothe lower Appel- 
late Oourt for fresh disposal in the light 
of this judgment. Oosts to abide the 
result. 7 

Ns, 


5 Appeal allowed, 
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OUDH CHIEF COURT © “7, 
First-Civil Appeal No. 45 of 19837 ` 
| November 8, 1940 >; S| et 
Bennett AND GHULAM Hassan, JJ. 
Ch. ABDUL RAHMAN, OFFICIAL 
REC#ZIVER—PusIntive—APPRLLANT 
VveTSUSs * i 
N, SULTAN BEGAM AND aNoTaER— 
DERANDANTS— RESPONDENTS- 

Transfer of Property Act (IV ‘of ‘1882), s. bê 
Gift by husband to wife—Suit under section for 
declaration that transfer isto defraud creditors— 
Burden of proof--Crucial question in such cases 
Paying of existing debts and not incurring fresh 
debts after execution of deed of gift--Whether 
negatives intention to defraud, ` sa A 

In a suit for a declaration under s. 53 of the 
T. P. Act that the gift.by a husband tohis wife ig 
fraudulent and fictitious, having been effected to 
defraud the donor's creditors, the onus | of proving 
that the gift is fraudulent lies upon . the’ plaintiff 
162 Ind, Cas. 922 (1), relied on. [p. 98, col. 1.] : 

“Where aperson executes a deed of gift in favour 
of his wife and a subsequent creditor brings a suit 
for a declaration that the deed was executed 
fraudulently in order-to defeat and delay the credi- 
tors, the cruicial question is one of intention to- 
defraud the creditors andthe facts that. “all the 
creditors existing at the date of the deed have been 
paid off before the institotion ofthe suitand that 
no fresh debts were incurred by the donor for 
about three years after the execution of the deed 
even though not conclusive, afford a very strong 
evidence negativing the intention to defraud. 129 
Ind. Oas. 333 (2), relied on. [ibid,] 


F. O. A. against the order of the Session 
Judge Lucknow, dated December 18,-1936. 

Mr. Ram Bharose. Lal, holding brief of 
Mr. Kashi Prasad Srivastava, for the Appel 
lant, 

Messrs. Ali Zaheer, 5, M. Yusuf and 
Abid Husain, for the Respondent No. 1. 

Mr. S. M. Yusuf, for Respondent No, 2. 

Judgment.—This isa first Civil Appeal 
against the judgment and decree dated the 
December 18, 1936, passed by the Sessions 
and Oivil Judge of Lucknow in a suit for 
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` declaration by the plaintiff-appellant 


Defendant No. 2 is the husband of defen- 
dant No. 1. Defendant No, 2 was adjudged. 
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‘insolvent on the March 27, 1935. The plain- 
tiff-appéllant, who is an official Receiver, 
was authorised by the learned Judge of 
the Small Cause Court exercising insole 
vency jurisdiction to file the present suit 
which has given rise to this appeal. The 
suit arises out of the following facts. - 
Nawab Abida Begam, who was a Shia 
Mshomedan lady, died on the September 
25, 1924, leaving three ‘step sisters, Mehdi 
Begam, Sakina Begam and Sughra Begam 
as her heirs. Sughra Begam died leaving 
a daughter's daughter Qamar Ara Begam. 
Nawab Abida Begam was twice married. 
Her first husband died in 1889. She then 
. married one Abid Husain Khan, who died 
on the November’ 22, 1910. Abid Husain 
. Khan had two daughters from his first wife, 
Sultan Begam, defendant No, | and Fatima 
Begam, Sultan Begam was married to 
Taqi Ali Khan, defendant No. 2, in 1902, 
It appears that on ‘the death of Nawab 
Abida Begamher three step sisters were 
entitled to one-third share each in the ia- 
heritance left by her and that upon the 
death of Sughra Begam her one third share 
devolved upon Qamar Ara Began, her grand” 
daughter, Mst. Sultan Begam acquired rights 
of Mehdi Begam and Sakina Begam by pur- 
chage, so that she became entitled to two 
thirds share in thé property of Nawab 
Abida Begam. Qamar Ara Begam insti» 
tuted some time in 1927 a suit for’ partition 
of her one third share in the estate left by 
Nawab Abida Begam against Sultan Begam 
impleading Taqi Ali Khan, her husband, 
and also their cnildren. Taqi Ali Khan was 
impleaded in the suit onthe ground that 
he was alleged to be a benamidar for 
Nawab Abida Begam in respect of certain 
properties which stood in his name. It was 
also alleged in the plaint that certain pro: 
perties which really belonged to Nawab 
Abida Begam were acquired benami in the 
name of Sultan Begam. Out of the pro- 
perties in dispute in the suit there were 
War Loan certificates of the face value of 
Rs, 24,000, standing in the name of Sultan 
Begam and War Bonds of the face value of 
Rs. 12,000, standing in the name of Tagi 
Ali Khan, The Subordinate Judge held 
that these properties were gifted by Nawab 
Abida Begam to Sultan Begam and Tadi 
Ali Khan, in whose names they stood, and 
were not benami transactions, That decis 
sion was sei aside by the Ohief Gouri. 
Their Lordships of the Privy Council 
however, set aside the decision of the Chief 
Oourt and restored that of the Subordi- 
nate Judge, It may be mentioned that 
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Sultan Begam and Tagi Ali Khan both sold 
the War Loans and War Bonds and in their 
place purchased on the July 14, 1925, from | 
one Nawab Sultan Bahadur an annuity of 
Rs, 2,100 for Rs. 35,000 under a sale deed 
(Ex, 1). Nawab Sultan Bahadur had sold 
certain properties to the Improvement 
Trust of Lucknow and had acquired a 
perpetual maintenance of Rs. 300a month 
as part of the sale consideration which 
maintenance was charged over certain 
Nazul property. It was out of this mainten- 
ance of Rs. 300 per month that Nawab 
Sultan Bahadur sold the annuity at the rate 
of Rs. 175 per mensem. On the April 21, 
1927, Taqi Ali Khan made a gili of his 
half share in the annuity of Rs. 175 in 
favour of his wife Sultan Begam by a 
registered deed of gift dated the April 
21, 1927. 

The case of the plaintiff is that Taqi Ali 
Khan dishonestly and fraudulently executed 
the aforesaid deed of gift of his half share 
in the annuity in favour of his wife Sultan 
Begam without any consideration in order 
to defraud his creditors. It is also stated 
in the plaint that Taqi Ali Khan’ continued 
to borrow money even after the date of the 
deed of gift from one Lachhman Prasad 
and others and executed promissory noies 
in their favour, The plaintiff as official 
Receiver has thus brought the suit on be- 
half of the creditors for a declaration that 
the half share transferred under the afore- 
said deed of gift is liable to attachment and 
sale in the Insolvency Suit No. 95 of 1934 
decided by the Judge, Small Cause Oourt, 
Lucknow, on March 27, 1935. 

Sultan Begam and Taqi Ali Khan filed 
separate defences. Both the defendants 
pleaded that the deed of gifs was perfectly 
genuine and was executed in good faith 
without any intention of defrauding the 
creditors. It is also alleged in tne written 
statement that Tagi Ali Khan at the time 
of the gift was not indebted to anybody, 
except Lala Beni Madho and Basant Rai, 
and this debt alao had been paid up by 
him before he had been adjudged insolvent 
by the Insolvency Court. ‘Ths litigation 
between Qamar Ara Begam and the defend- 
ants was admitted. Some other minor de» 
fences were raised but they are not material 
for the purposes of this appeal. 

The trial Oourt framed in issue to the 
effect whether the deed in suit was executed 
to defraud and delay ths creditora both 
previous and subsequent, It held after cone 
sidering the oral and docamentary evidence 
and the circumstances of the case that the * 


98 


plaintiff had not established any fraud 
regarding the deed of gift and dismissed 
the suit. The plaintiff has preferred this 
first appeal. 
Under s. 53 of the. T. P. Act every transe 
fer of immoveable property made with in- 
tent to defeat or delay the creditors of the 
transferor shall be voidable at the option of 
any creditor so defeated or delayed. Itis a 
well settled rule of law that in a suit for a 
declaration under s. 53 of the T. P. Act that 
the gift by a husband to his wife is fraudule 
ent and fictiticus, having been effected to 
defraud the donor's creditors, the onus of 
proving that the gift is fraudulent lies upon 
the plaintiff vide Mst. Bibo v. Sampuran 
Singh, A. I. R. 1936 Lahore, 222 (1), It has 
been held in Zahir Ahmad Khan v. Devi 
Dayal, (A. 1. R. 1931 Oudh, 134) (2) that 
where a person executes a déed of wagf in 
favour of his sons and a subsequent credi» 
tor brings a suit for a declaration that the 
deed was executed fraudulently in order to 
vefeat and delay the creditors, the cruicial 
question is one of intention to defraud the 
creditors for setting aside the deed at the 
instance of the plaintiff and the fact that 
all the creditors existing.at the date of the 
deed have been paid off before the institu- 
tion of the suit, even though it may not be 
conclusive, affords avery strong evidence 
negativing the intention to defraud. This 
case was relied on by the Lahore High 
Court in Mst. Bibo v, Sampuran Singh, 
(A. I. R. 1936 Lahore, 222) (1) referred to 
above. i 
The plaintiff produced three witnesses, 
Pyare Mirza (P. W. No. 1), Mazhar Husain 
(P. W. No. 2) and Lachhman Prasad (P. W. 
No. 3) to prove that Taqi Ali Khan execut- 
ed the deed of gift with a view to defraud 
his creditors. Pyare Mirza was at one time 
a clerk of Mirza Abid Hussain, an Advocate 
of Lucknow. He is the husband of the 
sister of Tagi Ali Khan. This witness is 
an. attesting witness to the deed of gift. He 
states that Taqi Ali Khan consulted him as 
regards the advisability of executing the 
deed of gift. Taqi Ali Khan is alleged to 
have told the witness that he was heavily 
jndebted and as Qamar Ara Begam was 
going to file a suit he would have to borrow 
money and therefore sought the advice of 
tbe witness as to how he could save the pro- 
perty. The witness then suggested to Taqi 
Ali Khan that he shoudl transfer the proper- 


(1) A IR 1936 Lah, 222; 162 Ind, Oss. 922; 8 R L 
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ty in favour of somebody in whom he had 
perfect confidence. -According to the wit- 
ness, Mirza Abid Hussain, Advocate, was 
the legal adviser cf both Tagi Ali Khan and 
Sultan Begam and that Tagi Ali Khan had 
a consultation with Mirza Abid Husain in 
his presence. Taqi Ali Khan is said to have 
spoken to Mirza Abid Husain gnd told him 
the advice that he had got from the witness 
about the transfer of the property and Mirza 
Abid-Husain is said to have approved of 
that advice. Later Mirza Abid Husain, the 
witness states actually dictated the draft 
of the deed of gift, It was five or six 
months after the execution of the deed of 
gift that Qamar Ara Begam filed the cone 
templated suit. The learned trial Judge 
has disbelieved this witness and we agree 
with him. It is somewhat incomprehensi- 
ble why Tagi Ali Khan should not con- 
sult his legal adviser Mirza Abid Husain 
straightaway but on the other hand seek 
his approval to the advice already given 
by a mere clerk of his brother-in-law. It 
is also incredible that Taqi Ali Khan 
should disclose his fraudulent intention to 
the witness. Mirza Abid Husain has not 
been produced by the plaintiff in this 
case. 

The learned Counsel appearing on behalf 
of the appellant has urged that it was 
the duty of the defendants to produce 
Mirza Abid Husain in rebuttal of the evi- 
dence given. by Pyare Mirza (P. W. No.1). 
The learned Counsel concedes that Mirza 
Abid Husain would have been 8 witness 
of unimpeachable integrity, had he enter- 
ed into the witness box. If this is so, 
there is all the more reason that Mirza 
Abid Husain should have.been produced 
by the plaintif to substantiate the story 
put into the mouth of Pyare Mirza. The 
burden of proving the fraudulent intention 
heavily lay upon the plaintiff and there is 
no reason whatsoever why the best evi- 
dence was withheld. 

The second witness Mazhar Husain states 
that Taqi Ali Khan approached the wit- 
ness to ask him to arrange’ a loan for 
Rs. 10,000 for him and that he took him 
to Lau Maharaj, a money ‘lender. This 
money lender wanted some property as 
security, Taqi Ali Khan told the money 
lender that he would bring the title deeds, 
but when he left the money lender's place 
he told the witness that he was really 
trying to protect the property and would 
not give it as security. Taqi Ali Khan, 
who has come into the witness box as 
D: W, No, 1, denies acquaintance with this 
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‘witness. The learned trial Judge has dis- 

believed the evidence of this witness and 
we are not prepared to differ from him 
in his estimate of the evidence, 

The evidence of the last witness,- P. W. 
‘No. 3. Lachhman Prasad, has also been 
rightly disbelieved by the trial Court on 
the ground fhat he is an interested witness 
and is anxious to have the property in 
suit for the satisfaction of his debts. 

Taqi Ali Khan has been examined as 
D. W. No.1 in the case and has stated 
that he was indebted only to Beni Madho 
Basant Rai at the time of the execution 
of the deed of gift to the extent of 
Rs. 4,010, At that time Taqi Ali Khan 
possessed two properties, Munshiganj 
Khalaiq Bagh which he sold for Rs. 10,000, 
and the mortgagee rights in a certain 
house in Agha Mir ki Deorhi, which were 
sold in a Oourt auction for Rs. ‘00. It 
appears from his evidence that he paid 
off the debt of Beni Madho Basant Rai 
and a joint debt of two other bankers out 
of the sale proceeds at Munshiganj Khalaiq 
Bagh property. It appearsthatfrom April 
1927, till about May 1930, Taqi Ali Khan 
did not incur any debts. At any rate it 
is quite clear that the plaintiff has not 
furnished any evidence of borrowing by 
Taqi Ali Khan during this period. 

The learned Counsel appearing on ber 
half of the plaintiff-appellant argues that 
the financial condition of Taqi Ali Khan 
was very bad that the only property that 
he possessed at thetime of the execution 
of the deed of gift was just enough to 
‘Satisfy the debts outstanding against him. 
He further says that Taqi Ali Khan knew 
that Qamar Ara Begam was contemplating 
to fle a suit and he would have to borrow 
money to fight out the case and with a 
view to saving his share in the annuity 
he resorted to the device of executing a 
giftin favour of his wife in order to de- 
fraud future creditors. As we have stated 
above, the plaintiff has hopelessly failed 
to establish any fraud on the part of Taqi 
Ali Khan af the time of the gift and the 
mere fact that from 1927 to 1930 Tagi Ali 
Khan did not incur any debts was quite 
sufficient to rebut the likelihood of a 
fraudulent intention being present in the 
mind of Taqi Ali Khan. The learned trial 
Judge has found that Taqi Ali Khan did 
not borrow any money for the suit tiled 
by Qamar Ara Begam against him and his 
wife either in the trial Court or in the 
appeal to the Chief Court and that when he 
lost the appeal in the Chief Gourt and 
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preferred an appeal to the Privy Council 
it was only then that he was required to 
borrow money. The judgment of the trial 
Courtin Qamar Ara Bagam’s case was 
given on May 23, 1928, while the judgment 
of the Ohief Oourt, reported in 6 O. W. N., 
1112 (3), was given on November 6, 1929. 
The appeal to their Lordships of ths 
Privy Council was not decided till March 
28, 1933. Tagi Ali Khan could never have - 
thought after he had succeeded in the 
trial Court thathe would lose the appeal 
in the Ohief Gourt with the result that 
he would have to borrow the money to 
fight out the case in the Privy Council. We 
are, therefore, of opinion, that the circum- 
stances pointed out on behalf of the plainte 
iff do not establish any fraudulent inten- 
tion on the partof Taqi Ali Khan at the 
date of the gift to defraud his creditors 
in future. 

Some argument has bsen addressed as 
regards the motive of the gift. There ig 
no doubt that the deed mentions only one 
motive namely,natural love and afaction, 
In the evidences, however, Taqi Ali Khan 
on being questioned has stated that he 
was ill at the tima of the gift and hə 
thought that in case he died, his father with 
whom his relations ware not cordial, might 
get a share in the property, and so in 
order to provide for his wife and children 
he made a gift toher. He also states that 
the annuity was bougat by the money of 
his wife Sultan Bagam in his name and 
in the name of his wife, Itis not neces= 
sary for us to labour this point as wa are 
convinced from the evidence and circum- 
stances of this case that the plaintiff is 
not entitled to a relief for a declaration 
unless he gucceedsin briaging his case 
within the four corners of s, 53 of the 
T. P. Act, and upon that we agree with 
the trial Court thatthe plaintiff-appellant 
has failed to establish fraud. Ouriously 
enough, Lachhman Prasad (P, W. No. 3), 
who is primarily responsible for the insti- 
tution of the suit, states in his evidence 
before the Court that Taqi Ali Khan bor- 
rowed money from him forthe purpose of 
fighting the case before the Privy Council 
and executed promissory notes in his favour, 
He says that at tirst the promissory notes 
were executed both by Tagi Ali Khan and 
his wife but later on he started borrowing 
only in his own name and he advanced 
the money because he trusted him, Lachhe 
man Prasad never cared to enquire whee 


(3) 6 O WN 1112; 124 Ind. Oas, 431; AI R 1930 
Oudh 131; Ind, Rul, (1930) Oudh 239 
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ther Tagi Ali Khan possessed any pro- 
perty out of which he could satisfy his 
liabilities. 

The learned Counsel for the plaintiff. 
‘appellant has reiied on two cases, Moham- 
mad Haider Kazmi v, Prince Safdar Jah 
Zahid Mirza, (19380, W. N., 922) (4) and 
Lala Gopi Chand v. Jodhraj Deojit, (A. LR. 

> 1929 Allahabad, 458) (5). In the former 
case it was held that where a debtor 
makes a gift to his property to his son 
orally after the creditor has obtained a 
decree against him, It is sufficient to raise 
a presumption that the object of the gift 
isto defeat or at least to delay the credi- 
tors, This casehas no application to the 
facts of the present case. An oral gift 
‘was made after the creditor had obtained 
adecree and upon these facts it was held 
that it was sufficient by itself to raise a 
presumption that the object of the gift 
was to defeat or at least to delay the 
creditors, That case further lays down that 
each case unders. 03 of the T. P. Act 
must be decided on its own facts. 

The case in Lala Gopi Chand v. Jodhraj 
Deojit, (A, I. R. 1929 Allahabad. 458), 
(5), isa single Judge decision of the Alla- 
habad High Oonrt. In that case there 
was a finding that there was collusion bee 
tween the plaintiff and the judgment-deb- 
tor and that the object of this collusion 
was to defraud, defeat or delay the decree- 
holder. There was a further remark made 
by the learned Judge that the mere 
fact that the jaudgment-debtor has other 
property to meet the decree does not pree 
vent the application of s, 530f the T. P. 
Act. This remark really has no applica- 
tion to the facts of the present case, 

On the whole, we are of opinion, that the 
judgment and the decree of the trial Court 
is correct. We, therefore, dismiss the appeal 
with costs. 

D. Appeal dismissed. 

(4) 1988 O W N 922; 177 Ind. Cas. 611; 1938 O L 
R 433; 11 R O 60; A I R 1938 Oudh 230. 


(5) AI R 1929 All. 458; 116 Ind. Oas. 815; Ind. 
Rul, (1929) All, 639. 
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MADRAS HIGH COURT 
Civil Revision Petition No, 513 of 1939 
Auguat 19, 1940 
WADSWORTH AND PATANJALI SASTRI, Jd. 
SUBBURAMIER—PETITIONER 


versus 
VENKATACHALAPATI AYYAR ann 
OTHBEE—RESPONDENTS 
Madras Agriculturista’ Relief Act (IV of 1938), e. 3 
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Gi) (a}—Simple mortgagee of agricultural land, if 
‘agriculturtat’. 

Asimple mortgagee of agricultural land hag a 
saleable interest therein, soas to bring him within 
the definition of the term, ‘agriculturist’, in 8,3 (ii) 
(a) of Mad, Agri. Relief Act, 


O. R. P. to revise the order of the Sub- 
Judge, Madura, dated October 6, 1938. 

Mr. O. V. Baluswamy, for the Petitioner, 
r Mr. K. Vaidhyanathan, for the Respon- 
ents. 


Wadsworth, J.—The question in this 
revision petition is whethera simple mort- 
gagee of agricultural land has a saleable: 
interest therein, so as to bring him within 
the definition of the term, ‘agriculturist,’ in 
s. 3 (it) (a) of Madras Act IV of 1938. A mort- 
gage is certainly an interest in immovable 
property and it is certainly saleable, so 
that, on the plain language of the section, it 
would seem to follow that a simple mort- 
gageo of agricultural land is an agricul- 
turist. The contention which has. found. 
favour with the lower Court and which is 
urged before us is, that the words, “has a. 
saleable interest inland” mean, has a right. 
to sell the land, and it is argued that it. 
could not have been the intention of the 
Legislature to give to a money-lender the 
rights and benefits of an agriculturist 
debtor. With reference to this argument, it 
need only be said that possibly the defini- 
tion of the word ‘agriculturist’ has been 
framed too widely so as to bring within the 
benefits of the Act those whom the Legis- 
lature did not intend to benefit, but if so, 
the remedy is to amend the Act and not 
to qualify ite words by putting in werds. 
we do not find in the section. As the 
definition is drafted, we take it to include-a 
simple mortgagee. The civil revision petition 
is therefore allowed with costs and the ap- 
plication is remitted to the trial Court for 
disposal. 

Patanjali Sastri, J.—I agree with my 
learned brother, and only wish to add that 
I was at first inclined to think that the 
opening words of the section, ‘“‘unless there 
is anything repugnant in the subject or 
context’, might serve to exclude the peti- 
tioner in this case from the scope of the 
definition, as it does seem somewhat re- 
pugnant to the natural sense of the word,. 
‘agriculturist’? to hold that it includes a. 
simple mortgagee, who is only a creditor 
holding immovable property as security for- 
his debt; but, having regard tothe various. 
classes of persons who cannot be said to be 
agticulturist in the strict sense of the 
term, but who are clearly intended to be: 
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` benefited by ‘the Act, I hesitate to base any 
-conclusion on the repugnancy clause. 
Nes, Petition allowed. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 2063 of 1937 
“February 23, 1940 
IQBAL AHMAD, J. 

SADHO SARAN PANDHE -—-PLAINTIFR— 
APPELLANT 

f versus 
BENI MADHO OJHA AND OTHERS— 
DBRENDANTS— RESPONDENTS. 

Pre-emption—Sale-deed in favourof B and then 
permanent lease in favour of O, son of B—Plaint- 
~iff's suit for pre-emption=Suit decreed subject to 
deposit by plaintif of pre-emption money within 
certain time—Appeal by plaintiff after expiry of 
time alleging that lease was part of sale transac- 
tion and urging that time allowed for deposit was 
dnadequate—Appeal held could not be dismissed, 

A executed a saledeed of certain zemindari 
share in favour of B on the same date. A executed 
a perpetual lease with respect to certain sir plots 
appertaining to the share sold in favour of C who 
was theson of B. The plaintiff instituted a suit 
for pre-emption, which was decreed subject to pay- 
ment of pre-emption within certain time. The 
plaintiff appealed after the expiry of the time al- 
lowed for payment of pre-emption money alleging 
‘that lease formed part of sale transaction and 
uurging that time allowed for payment of the pre- 
emption money was inadequate : 

Held, that the appeal could not be dismissed 
merely onthe ground that it was filed after the 
expiry of the period fixed for payment of pre-emp- 
‘tion money. 141 Ind. Oas. 15 (1), distinguished. 
Kodal Singh v. Jaisri Singh (2), referred to, 


Mr, Rama Shankar Prasad, for the Ap- 
pellant. 

Mr. Baleshwari Prasad, for the Respon- 
-dents. 


Judgment.—This is a plaintiff's appeal 
arising outof a pre-emption suit., In order 
to appreciate the reasons that have led 
me to differ from the lower Appellate Court 
jt isnecessary to state the facts in some 
‘detail. On September 14,1934, defendants 
third party executed a sale deed of certain 
zamindari share in favour of Beni Madho, 
defendant first party. The ostensible con- 
sideration entered in the sale deed was 
Rs, 399-150. Farther, on the same date 
defendanis third party executed a perpe- 
‘tual lease with respect to certain sir plots 
appertaining tothe share sold in favour of 
-defendants second party, who are the sons 
-of Beni Madho, defendant first party. Two 
‘rival suits for preeemption were filed. One 
-of these suits was numbered as suit No. 385 
-of 1935 and the other suit that was filed 
by Sadho Saran who is the appellant in 
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the present appeal was numbered as suit 
No, 399 of 1975. In his plaint Sadho Saran, 
plaintiff-appellant, alleged that defendants 
first and second party were members of a 
joint Hindu family and that defendant 
first party, viz.. Beni Madho, was the karta 
of that family. This allegation was admitte 
ed by the contesting defendants. It was 
further alleged in the plaint that the sale 
and the lease were parts of one and the’ 

same transaction and that, because of the ° 
“fear of pre-emption” the lease was fictie 
tiously executed and no separate consider- 
ation was paid for the same. The accuracy 
of the sale consideration entered in the 
sale deed was also disputed. The relief 
prayed for by Sadho Saran was that a’ 
decree for pre-emption be passed in his 
favour conditional on the payment of 
Rs, 300 coupled with a declaration that the 
lease dated September 14, 1934 was a 
part of the transaction of the pre-empted 
sale. 

Defendants first and second party, while 
admitting the right of pre-emption of the 
plaintiffs of both the suits with respect 
to the sale, contested the suit on the 
allegation that the lease represented a 
transaction quite distinct from the trans- 
action of sale and was not fictitious, and 
that the consideration entered in the sale 
deed was the true consideration. The 
plaintiffs of suit No, 385 maintained that 
they had a preferential right of -pre-em- 
ption as against Sadho Saran. The trial 
Court, however, held that the plaintiffs of 
both the suits had equal right of pre- 
emption, and there is no controversy about 
this point in the present appeal. The 
trial Court accepted the consideration ene 
tered in the sale deed as correct, On 
the question whether the lease was a part 
of the transaction of sale and was executed 
with a view to defeat the right of pre- 
emption the trial Court summarized its 
conclusion as fallows: 

“The patta might be quite genuine or it might- be 
spurious, the absence of any evidence on tha 
point I cannot hold it to be fictitious and part of 
the sale transaction.” 

In view of its finding the trial Oourt 
decreed both the suits for pre-emption of 
the property sold. It passed a decree with 
respect to half of the property in favour of 
the plaintiffs of suit No. 385 and similarly 
it granted a decree with respect to the 
remaining half of the property to Sadho 
Saran, plaintiff-appellant. It however dis- 
missed Sadho Saran’s claim in respect of 
the declaration that the lease formed parte 
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‘of ‘the transaction of sale. To the plaintiffs 
of both the suits it granted 15 days time 
to pay half of the price entered in the sale 
deed, viz. a sum of Rs. 200, and, in the 
event of default by the plaintiffs of either 
suit, the plaintiffs of the other suit were 
given an additional time of ten days to 
deposit the amount and thus get a decree 
for the whole of the property sold. The 
plaintiffs of suit No. 385 did not appeal 
‘against the decree of the trial Court and, 
so far as they were concerned that decree 
become final, Sadho Saran however appeal- 
ed inthe lower Appellate Court. By his 
appeal he assailed the finding of the trial 
Court with respect to the lease and further 
urged that the time allowed by that Court 
for payment of the preemption money was 
too short. The learned Judge of the lower 
Appellate Court did not record any finding 
on the question as to whether or not the 
lease and the sale were parts of one and 
the same transaction. He, rejected the 
contention of Sadho Saran as regards the 
inadequacy of time allowed for depositing 
the preeemption money and dismissed his 
appeal. Sadho Saran had filed his appeal in 
the lower Appellate Court after the expiry 
of 15 days allowed by the trial Court for 
the deposit of the purchase money, and the 
learned Judge of the lower Appellate 
Court considered that this fact by itself did 
warrant the dismissal of Sadho Saran’s 
appeal. In support of this conclusion, the 
learned Judge relied on a Division Bench 
ruling of this Court reported in Umrao 
Singh v, Kanwal (1). The learned Judge 
quoted a portion of the headnote in his 
judgment and concluded therefrom that, 
if on the date of the hearing of an appeal 
in a pre-emption suit, it is found that the 
plaintiff has not, in compliance with the 
decree of the trial Court, deposited the 
preemption money within the time allowed 
by that Court, he forfeits his right of pre» 
emption. In arriviug at this conclusion, 
the learned Judge totally overlooked para. 1 
of the headnote which gives a distinguishing 
feature to that case. Para. 1 runsthus: 
“The mere fact that an appeal is filed to the 
lower Appellate Court by the defendant does not 
extend the period granted by the Court of first in. 
stance of payment of the pre-emption money, It is 
true that a decree when under appeal is not final, 
but this does not mean that a pre-emptor is entitled to 


say that he can pay the money after the Appellate 
Court has passed an order in the appeal.” 


It would be noted that in Umrao Singh 

v. Kanwal (1), the trial Court had granted 

to the plaintiff a decree for pre-emption 

(1) A IR 1933 All, 113; 141 Ind. Oas. 15; Ind. Ral, 
(1933) AH, 30. 
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conditional on the payment of the: amount’ 
alleged by the plaintiff, to the real consie 
deration, The plaintiff therefore was satis- 
fied with that decree and had not filed an 
appeal against the same, He was therefore 
pound by the decree to deposit the pre 
emption money within the time allowed by 
the Court. The fact that the defendant has 
appealed could not exonerate the plaintiff 
from complying with the terms of the dec- 
ree. It was accordingly held in Umrao 
Singh v. Kanwal (1), that the fact that the 
defendant had appealed against the dec- 
ree of the trial Court could be no justifica- 
tion for the failure of the plaintiff to 
deposit the preemption money within the 
time allowed. The Bench therefore held that 
by his failure to comply with the decree 
of the trial Court the plaintiff had lost his 
right of pre-emption and could not be 
granted extension of time on the hearing 
of the appeal of the defendant. Umrao 
Singh v. Kanwal (1) in my judgment, has 
no application to the present case. In the 
present case the appeal in thelower Appel- 
late Oourt was filed not by the defendants 
but by the plaintiff himself. Itis true that 
the plaintiff did not appeal on the question 
of sale consideration, but this fact did not 
disentitle him from urging in appeal that, 
the time allowed for payment of the pree 
emption money was inadequate. Apart 
from this the appeal embraced another sube 
stantial question viz., whether the lease was 
apart and parcel of the transaction of 
sale and was brought into existence simply 
with a view to defeat the right of pre- 
emption. Jt may very well be that, if the 
plaintiff's case on the question of lease is 
not accepted by the Court, he may not think 
it his worth while to pay the pre-emption 
money fixed by the trial Oourt. In that 
case it would be idle for the plaintiff to- 
ask for extension of time. On the other 
hand, if the finding on the question of 
leasa was in favour of the plaintif the 
decree of the trial Court will have to be 
varied, and in thai case the Appellate Oourt 
would necessarily extend the time for 
payment of the pre-emption money. The 
question under consideration formed the 
subject of decision by a Full Bench of this 
Court in Kodai Singh v. Jaisri Singh (2), 
It was held in that case that a plaintiff in 
a pre-emption suit could appeal from the- 
decree of the trial Court after the period 
prescribed therein for payment of the 
preemption money had elapsed without 
his paying in the pre-emption money fixed: 
(2) 13 A 376 (F B). 
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theréby, I do not overlook the fact “that in 
that case the appeal by the plaintiff was 
both with respect to the pre-emptive price 


and as tothe reasonableness of the time’ 


. allowed for payment. Inthe case before 
me, as already stated, the plaintiff did not 
appeal as regards the pre-emptive price, 
but he had appealed on the question of 
lease and this was also a vital question 
from the plaintiff's point of view. On the 
decision of this question would dopaend 
the plaintifs decision whether or not he 
Should pay the sum of Rs. 200 as pre-empe 
tive price. The lower Appellate Oourt was 
therefore wrong in proceeding on the 
assumption that the present case was 
governed by the decision in Umrao Singh 
vy. Kanwal (1). 

Some argument was addressed by Mr. 
Baleshwari Prasad on the question as to 
what did the plaintiff mean by the allega- 
tion that the sale and the lease formed 
part of the same transaction. I take it that 
what the plaint meant was that the arrange- 
ment between defendants third party and 
defendant first party was that the property 
sold along with the sir land should pass 
in the possession of defendant first party, 
but in order to jeopardise the rights of 
the plaintiff as a pre-emptor the device of 
getting a lease in favour of the sons of 
defendant first party was resorted to. In 
other words, the plaintiff's assertion was 
that the lease was a fictitious document, 
If this assertion of the plaintiff is well 
founded-—-a matter on which I express no 
opinion—the plaintiff will, on complying 
with the decree for pre-emption, get pos- 
session of the pre-empted property sub- 
ject to such rights as defendants third 
party may have to claim ex-proprietary 
tights in thesirland. The question whe- 
ther, notwithstanding the expiry of a long 
time since the date of the sale the defen- 
dants third party will still have a right to 
claim ex-proprietory right does not call for 
determination in the present litigation. 

“In the view that I take the decision of 
the lower Appellate Court cannot be allows 
ed to stand, There are two courses open to 
me viz, either to allow this appeal and 
remand the case to the lower Appellate 
Oourt for disposal according to law or to 
remit issues for findings to that Court. 
There is a connected execution second 
appeal No. 1312 of 1938 which is also for 
disposal before me today. The decision of 
that appeal will depend on the decision of 
the present appeal. It therefore appears 
convenient to keep the present appeal pene 
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ding and to have findings from the lower 
Appellate Gourt on the points which would 

be sufficient to dispose of the appeal. Ac- 

cordingly, I remit the following issues for 

findings to the lower Appellate Oourt: (1} 
Whether the sale deed and the lease were 

parts of one and ‘the same’ transaction ? ` 
(2) Whether the lease represented a genuine 

or a fictitious transaction. Parties will not 

be allowed to adduce additional evidence, 

The lower Appellate Court is requested to 

send its findings to this Court within four 

months from today’s date. On receipt of the 

findings the usual ten days will be allowed 

for filing objections. 

D, Order accordingly, 


eman a pakra amai 


MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1041 and 1012 
of 1936 

August 7, 1939 . 
Paxprane Row, J, 

SANKAMMA HENGSU—Partitionge 

| versus 
H. ANANTHA KAMATH AND OTHERS — 
RESPONDENT 

Companies Act (VII of 1913), s. 179 ({)}—Indorse-` 
ment of pro-note—Liguidator's power is derived from 
gB. 179 (£)—~-Delegation of such power, validity — In- 
dorsement by liquidator's agent is void ab initio and 
pea be validated by subsequent ratification by liqui- 

ator. 

The liquidators have no power whatever to delegate - 
their powers to any one else. The power of the 
liquidatora themselves is derived from s. 179; Oom- ' 
panies Act, andso faras indorsements of promissory ` 
notes are concerned, from al. (f) of that section. In 
other words, the power given to the liquidator to. 
indorse promissory notes is a power given by the- 
statute, and a statutory power cannot be delegated in 
the absence of a statutory provision for such delega- ` 
tion, Hence the indorsement ofa promissory note by 
theagents appointed by the liquidators conveys no 
title in law to the assignees. The assignment being . 
void ab initio no subsequent ratification by the ` 
liquidator can validate it. O. R. P, No, 22 of 1934 
relied on, Irwin v. Union Bank of Australia (1): 
explained and distinquished. a 


©. R. Ps. to revise decreas of the Sub- 
Judge, South Kanara, dated June 24, 1936, 


Messrs, B, Sitarama Rao and T, Krishna - 
Rao, forthe Petitioner. f 
Messrs. K. P. Sarvothama Rao and A, 
Narayana Pai, for tho Respondents. 


Order.—These connected revision peti- 
tions arise out of two connected Small 
Cause Suits instituted by two different 
persons claiming to be assignees or indor- 
sees of two different promissory notes under 
indorsements purporting to have been made ` 
by Rao Saheb P. U. Narayana Iyer and P, 
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Ramayya Alva as joint holders of a power- 
of-attorney granted to them by the liqui- 
dators of the National Live-stock Registra- 
tion Bank, Ltd., Madras. The suits were 
diemissed mainly on the ground that the 
indorsements were not valid and conveyed 
no interest to the assignees In one of 
these revision petitions namely, ©. R. P. 
No. 1041 of 1936, the only question that 
arises is whether the indorsement by the 
agents of the 
This very point arose in connexion with a 
similar case in O. R. P, No. 22 of 1934 in 
which it was held by Sir Owen Beasley, O. J. 
that the liquidators had no power whatever 
to delegate their powers to any one else, 
The power of the liquidators themselves is 
derived from s, 179, Companies Act, and so 
far as indorsements of promissory notes are 
concerned, from cl. (f) of that section. In 
other words, the power given to the ligui- 
dator to indorse promissory notes is a power 
given by the statute, and itis a well-estab- 
lished principle that a statutory power can- 
not be delegated in the absence of a statu- 
tory provision for such delegation. It is not 
pretended that there is any such statutory 
provision for delegation in a case of this 
kind, and it is clear, as was held in O. R, P. 
No. 22 of 1934, that the indorsement by 
the agents appointed by the liquidators 
conveys no title in law to the assignees. It 
follows from this that O. R. P. No. 1041 
must fail as no question of ratification, such 
as is raised in the other revision petition, 
arises in this case. 

The question of ratification also can be 
disposed of briefly. It is said thaton May 
15, “1932 all the previous indorsements 
made by the power-of-attorney agents were 
ratified by the sole liquidator, the other 
liquidator having resigned his office. Mr. 
Sitarama Rao relied on Irwin v. Union 
Bank of Australia (1) and particulary on 
the observations at p. 3754, I am howe 
ever of opinion, that those observations 
really do not bear on the present case. 
They show that though the original act 
would bave required the sanction of a 
majority of the entire body of shareholders, 
nevertheless, an act under by a director in 
excess of his authority may be ratified 
by a majority vote of the shareholders 
actually present at an extraordinary meet- 
ing convened with the express object of 
ratifying the act that was done in excess 
of authority due notice of which having 


(1)(1876) 2 A O 386; 48 L J P O 87; 37 L T 176; 25 
W R882. 





e *Pago of (1876) 2A G—[Ed] 
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been given. In other words, that case is an’ 
authority for the proposition thatin every 
case it is not necessary that the very autho- 
rity which could have validly authorized the 
act at its inception could alone ratify such 
act. It does notin any way take away the 
force of the general rule which is embodied 
in Art, 25 in Bowstead on Agency at p. 47, 
8th Edn., to the effect thatit Is only an act 
which is capable of being done by means 
of an agent that can be ratified by the 
person in whose name or on whose behalf 
it was done. In other words, if as in this 
case, the liquidator could not validly in law 
appoint an agent to assign promissory 
notes by means of a general authority, no 
subsequent ratification of what was ab initio 
void could make that act valid. 3 

It has been argued that a distinction must 
be drawn between this case and a case where 
the prinicipal himself has decided the 
matter or in other words, decided to make 
the particular assignment or indorsement, 
and merely leaves it to his power-of-at- 
torney holder to sign. the indorsement on 
his behaif. But in this case there is noth»: 
ing to show that the very inception the 
liquidator had decided to assign the promis- 
sory note in question and merely employed 
his power-of-attorney agents to sign on hig 
behalf. If that was the case, there would 
have been no neceasity to plead ratification 
at all because the original act itself would 
have been valid, the mere affixing of signa» 
ture on behalf of the principal being a mere 
ministerial act the validity of which does 
not rest on any statutory provision. No such 
case was set forth by the petitioner in the 
lower Court, and there is certainly no 
material available which would justify a find- 
ing to the effect that before the assignment 
by the agents the liquidators themselves 
had applied their minds to the question 
and had decided to make the assignment. 
It follows therefore that this Revision Peti- 
tion (No. 1042 of 1936) alsomust fail. Both 
the revision petitions are accordingly dis- 
missed with costs. 


Nuw5e Petition dismissed. 
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LAHORE HIGH COURT 
Second Appeal No. 918 of 1939 
` December 13, 1939 
Din Monamman, J. 


SITA RAM AND ANOTHRB-——-DHEFENDANTS— 
APPRLLANTS 


VETSUS 


MUNSHI RAM——PLAINTIFF AND OTHERS 
DEENDANT8—RBEPONDENTS 
‘Limitation Act (IX of 1908), sa, 22, 18—Mort- 
gage suit—Plaintiff impleading legal representative 
after limitation—Suit held barred—Suit decreed 
against all defendants—Dismissal of suit on appeal, 
whether involves diamissal as against non-appealing 
defendants also—Suit by reversioner challenging 
mortgage on ground of want of consideration and 
necessity—~Reversioner, tf must disclose that mort- 
gage property was gifted to him—Attempt on his 
part to conceal factum of gift, if can bring case 
within a. 18—Hindu Law—Joint family—Karta 
when can represent other members—Suit by mort- 
gagee—Father, if can represent sons when mortgage 
property ts acquired by son by gift from mort- 

gagor, 

à mortgagee instituted a suit against the father 
of the legal representative of the deceased mort- 
gagor. It was found that he could not be legal rte- 
presentative of the deceased the property having 
been gifted to his sons by the mortgagor : 

Held, that the mortgagee could not implead the 
legal representative of the deceased mortgagor after 
the expiry of the period of limitaion. It was im- 
material whether in impleading the new party the 
Court acted suo motu or on the application of a 
party, 

[Oase-law referred to.) 

Held also that the dismissal of the suit on appeal 
by such legal representative involved the dismissal 
of the suit against the non-appealing defendants 
also, specially where the mortgaged property was not 
in their possession or ownership and the decree 
appealed from pertained tothe mortgaged property 
alone. Ram Chand v, Subhan Bakhsh (11) and 100 
Ind. Cas, 859 (12), relied on. 

The karta of a joint Hindu family can represent 
other members of the family only in respect of a 
transaction entered into by him as karta of the 
family or in respect of the joint family property 
but in no other case. 

Consequently ina suit by the mortgagee where the 
property involved inthe suit cannot be described 
as joint family property, the father as karta of the 
family cannot represent his sons in respect of prap- 
erty which they had personally . acquired by gift 
from the mortgagor. 31 Ind. Oas. 180 (5), not ap- 
proved. 

In a suit by reversioners challenging a mortgage 
on the ground of want of consideration and neces- 
sity, the reversioners are not bound to disclose that 
the mortgage property was gifted to them by the 
mortgagor and even an attempt on their part to con- 
ceal the factum of gift cannot bring the case with- 
in the purview of s. 18, Lim. Act, 


S. A, from the decree of the District 
Judge, Ambala, dated March 16, 1939. 


“Mr. Asa Ram Aggarwal, for the Appel- 
lants. 
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Mr. Tek Chand, for the Respondent 
(Plaintif). ' 

Judgment.—On January 27. 1926, 
Mst. Thakri mortgaged one-half of a house’ 
and ashop for Rs. 1,800 to Munshi Ram, 
It may be observed that the house morte 
gaged by her had been gifted to her by her 
son, Ralis Ram, on December 8, 1919, and 
the shop she had acquired herself later. On 
Februarv 5, 1929. she gifted this property 
to Sita Ram and Matu Ram, sons of Asa 
Ram, a brother of her deceased husband, In 
1937 Mat. Thakri died and, on January 27, 
1938, the suit out of which this appeal 
has arisen was instituted by Munshi Ram 
gainst Asa Ram and Mst. Rali, daughter of 
Mst. Thakri. It was stated in the plaint that’ 
these two persons were the only legal repre- 
sentatives in possession of the property of 
Mst. Thakri and were consequently being 
impleaded as defendants, Both of them 
however replied that the real legal represen-e - 
tatives of Mst. Thakri were Sita Ram and. 
Matu Ram, to whom.she had made a gift 
of the property in question. On March 9,” 
1938, Sita Ram and Matu Ram also applied 
for being brought on the record. On April 
7, 1938, an order, by consent of the parties, 
was made impleading Sita Ram and Matu 
Ram as defendants in the case and the 
plaint was amended accordingly. Sita Ram 
and Matu Ram resisted the suit princi- 
pally on the ground that it was barred by 
limitation, inasmuch as they had been 
impleaded after the expiry of limitation. - 
The trial Oourt repelled this contention 
and decreed the suit. On appeal, ‘the 
District Judge maintained the decree of 
the trial Court on the following grounds ; 
(a) That s, 22, Limi, Act, is not applicable 
to those defendants who are impleaded 
on their own application; (b) That both 
Sita Ram and Matu Ram were represented 
by their father Asa Ram and as they 
were members of a joint Hindu family, it 
did not matter whether they themselves 
were impleaded before or after the expiry 
of limitation ; and (e) That the suit being 
for enforcement of a mortgage bond, the 
addition of parties after the expiry of 
limitation did not entail the dismissal of 
the suit under s, 22, 

Counsel for the appellants contends that 
all these grounds are wrong in law and 
I agree with him. In support of the pro- 
position that s. 22 does not apply to de= 
fendants who sre impleaded on their own. 
application, the District Judge has relied 
on a judgment of the Bombay High Court 
reported in Bhaudin Baba Shaikasan v.. 
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Ebrahim Alli Saheb (1), but I may say with 
all respect that it does not lay down good 
law. In Ram Kinkar v. Akhil Chandra 
(2), a Full Bench of the Calcutta High 
Court beld that a Court, acting under 
para. 2 of s. 32, Oivil P. O.. which now 
corresponds to O, I, r. 10, Civil P. O., is 
bound by the provisions of s, 22, Lim. Act. 
The suit before the Calcutta High Oourt 
had also been brought on a mortgage bond. 
A portion of the mortgaged property had 
been sold toa third person and the Court 
directed the plaintiff to join the vendee 
as defendant. This was dons more than 
12 years after the date of the mortgage 
bond and it was contended that the suit 
qua him was barred by limitation. Five 
Judges of the Oalcutta High Court main- 
tained this plea. In Choekalingam Chetty 
v Sethat Ache (8), their Lordships of the 
Privy Council held an appeal against the 
respondent, who had been impleaded after 
the expiry of limitation, to be time-barred. 
In Sher Singh v. Sundar Singh (4), è 
‘Division Beuch of this Court, composed of 
Sir Shadi Lal, O. J. aud Agba Haidar, J. 
followed Ram Kinlar Biswas v Akhil Ache 
(2), in a suit instituted ona mortgage bond 
and held that s. 22, Lim. Act applied to 
the case of all persons brought on the 
record afterthe expiry of limitation. The 
learned Judgee further added that it was 
immaterial whether the Oourt acted suo 
motu or on the application of a party. 

In the light of the authorities cited above, 
it is obvious that the provisions of s. 22, 
Lim. Act did apply to the case of the 
present appellants. It is also wrong to 
‘Say that Asa Ram represented his sons, 
Sita Ram and Matu Ram, in the present 
suit. The property involved in the suit could, 
under no circumstances, be described as 
joint family property and Asa Ram as the 
karta of that family could not represent his 
sons in respect of property which they had 
personally acquired by gift from Mest. 
Thakri. The karta of a joint Hindu family 
can represent other members of the family 
only in respect of a transaction entered 
into by him as karta of the family cr in 
respect of the joint family property but in 
no other case. It is true that a Division 

(1) A I R 1928 Bom. 526; 112 Ind. Oas. 786; 30 
Bom, L R 1405, 

(2) 35 © 519:5 OLJ 242; 110 WN 350(F B} 

(3) 6 R 29; 107 Ind, Oas. 237; A I R 1927 P O 252; 
551 A7;4 OW N1231; 27 LW 1;54 MLJ 88; 


(1928) MW N 20; 47 O L J 136; 32 OW N 28l; 
IL T 40 Rang. 18; 30 Bom. L R220; 264A LT 371 


P Q) 
(4) 11 L 688; 126 Ind. Oas. 78; A IR 1930 Lah. 
© 747; 32 P L R242; Ind, Rul, (1930) Lah. 686. 
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Bench of the Bombay High Court in a case 
reported in Virchand Vajeykaran v, Kondu 
Kasam (5), held that. in a suit,to enforce 
a mortgage lien bindingon the whole pro- 
perty in the hands of any heir of the mort 
gagor, the addition of parties after the 
expiry of time did not involve the dismissal 
of the suit under s. 22, Lim. Act, But, here 
too, I may say with all respect that, apart 
from the fact that neither Asa Ram nor 
Mst. Rali, who had originally been implead- 
ed as defendants, were the heirs of Most. 
Thakri, the original mortgagor, this decision 
is wrong. Its correctness in respect of the 
proposition laid down there that the morte 
gage decree would be binding on the 
Muhammadan corheirs, who were not pare 
ties, was even doubted by another Division 
Bench of the same Court in a case reported 
in Sabduralli v. Sadashiv Supde (6), at 
p. 581. Both the Caleutta and the Lahore 
cases referred to above were mortgage 
suits and we in the Punjab are bound to 
follow the authority of our own Court in- 
a Wa to the authority of any High 
ourt. 


It is well settled in this Province that 
s. 22, Lim. Act applies to all money suits, 
especially where a party is substituted for: 
another, see among others Northern Bank of 
India Ltd. v. Ramesh Chandar (7), Ali 
Muhammad v. Ali Mohammad (8) and 
Mohinder Gir v. Kirpal Singh (91, and 
inasmuch as the appellants in this case, 
were impleaded after the expiry of limita- 
tion,a suit against them could not proceed, 
especially as they were the only legal re- 
presentatives of the deceased in whose pos- 
session the property of the deceased was 
and they were the-only proper parties to 
be brought on therecord as defendants— 
see in this connection Manni Gir v. Amar 
Jati Chela (10), Counsel for the respondents 
has in addition urged that neither the 
surrender in favour of the widow nor her 
surrender in favour of the appellants was 
absolute and that therefore their father 
Asa Ram and Mst. Thakri's daughter, 


(5) 39 B 729; 31 Ind. Cas. 180; A IR 1915 Bom 
272; 17 Bom. L R 685, a 

(8) 43 B 575 (581); 51 Ind. Oas. 223; A IR 1919 . 
Bom. 135; 21 Bom. LF 369. 4 í 

(7) ATI R 1932 Lah. 314; 137 Jnd. Oas. 89; 33 P 
L R 258; Ind. Rul. (1932) Lah, 292. 

(8) A I R 1934 Lah, 657; 155 Ind, Cas, 285; 35 P 
LR 598; 7R L 675. 

(9) A I R 1937 Lah. 369; 173 Ind. Oas. 357; 39 P 
LR 585: 10 R L 44l. 

(10) 58 A 594; 160 Ind. Cas. 1030; AI R 1986 
an 94; (1936) AL J 431; 1936 AL R219; 8R A 
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Mst. Rali, were among the proper persons 
to be brought onthe record. This conten» 


tion however is notsound, The deed of. 


gift, Ex. D-2, clearly and unequivocally in- 
dicates that Mst. Thakri had acquired an 
absolute ownership in respect of the house 
relinquished in her favour by her son Ralia 
Ram, and the, shop, as stated above, had 
been acquired by Mst, Thakri herself. It 
further shows that an absolute ownership 
was conferred upon the appellants too, In 
the face of these facte, it cannot be reason 
ably urged that Mst. Thakri’s estate was a 
limited one or that the right conferred on 
the appellants suffered from any defect, 

Counsel for the respondents has further 
urged that, in the previous suit instituted 
by Sita Ram and Matu Ram, they had not 
disclosed the factum of gift and had chal» 
lenged the deed of mortgage on the ground 
of want of censideration and necessity only 
as reversionary heirs of Ralia Ram and 
that consequently the plaintif having been 
deceived by them was entitled to extension 
of time. In the first place, it was not 
necessary for the appellants to refer to 
their gift in their previous suit and, 
secondly, even if by any stretch of language 
it can be presumed that there was some 
attempt on the part of the appellants to 
conceal the factum of gift, s. 18, Lim. Act 
does not apply and it is only under that sec» 
tion that the benefit of fraudcan be claim 
ed for a belated suit. This contention also 
therefore cannot prevail, On the ground 
stated above, the suit of the respondent 
ram Ram as against the appellants must 
fail. : 

The only question that remains to be 
considered is, what is the effect of the 
dismissal of the suiton the decree made 
against Asa Ram and Mst, Rali, inasmuch 
as thoy havenot appealed and the origi- 
nal decree mas made against all the defen- 
dants. Under O. XLI, r. 33, Civil P. O. 
the Appellate Court has ample power to 
pass any decree and to make any order 
as the case may require, and it is obvious 
that it is useless to maintain a decree 
against Asa Ram and Mst. Rali, seeing 
that the mortgaged property is not in their 
possession or in their ownership and that 
the decree obtained by the plaintiff Munshi 
Ram pertains to the mortgaged property 
alone. The dismissal of the suit against 
the present appellant involves therefore the 
dismissal of the suit against those de- 
fendants too. This conclusion is supported 
by Ram Chand v, Subhan Bakhsh (11), and 

(11) 69 P R 1902, 


AYIPUZHA PARVATAI AMMA V, SUBRAMANIAN PATTAR (MADR.) 


197 


Devi Dayal v. Narain Singh (12). I ac- 
cordingly allow this appeal, Set aside the 
decrees of the Courts below and dismiss 
the plaintiff's suit in toto. In view of 
the fact however that the plaintiff is 
deprived of a considerable amount of 
money on a mere technicality of law, I do 
not propose to saddle him with the costs of 
the successful defendants and I according- 
ly order that the parties will bear their 
own costs throughout. 


D. Appeal allowed. 
(12) A I R1928 Lah. 33; 100 Ind, Oas. 859, 


MADRAS HIGH COURT 
Civil Revision Petition No 1600 of 1938 
August 28, 1940 
WADSWORTH AND PaTANJALT SASTRI, JJ, 
AYIPUZHA PARVATHI AMMA— 
PETITIONER 
versus 

SUBRAMANIAN PATTAR—Responpant 

Madras Agriculturists’ Relief Act (IV of 1938),. 
8. 23—Subsequent alienee of part of hypotheca, if 
can apply under s. 23, 

The liability of the subsequent alienee of part 
of the hypotheca to discharge the mortgage ia a 
‘debt’ liable to be scaled down under the provisions 
of the Act. He is, therefore, entitled to apply 
under s. 23. 


C. R. P. torevise the order of the Sube 
Judge, Tellicherry, dated July 39, 1938. 


Mr. 0. T, G. Nambiar, for the Petitioner. 
Mr. K. Kuttikrishna Menon, for the 
Respondent. 


Patanjali Sastri, J.—This is a petition 
to revise an order of the Subordinate Judge 
of Tellicherry dismissing the petitioner's 
application under s. 23, Mad, Agri. Relief 
Act, to set aside an auction sale of certain 
immovable properties of which she claimed 
to be the owner, The facts of the case 
may be briefly stated. The respondent 
obtained a mortgage decree for Ra. 3,083 
against the petitioner and others on a 
mortgage executed in his favour on August 
6, 1931, by one Krishnan Nambi, The 
mortgage comprised eight items of immov- 
able properties of which he sold Items 
Nos. 5 to 8 and Part of Item No, 4 under 
Ex. A, and items Nos. 1 and 2 under 
Ex. B, to one Vishnu Nambudiri on 
August 9, 1931. He also made = gift 
of item No. 3, to his daughter, the poetic 
tioner herein, on the same date. The peti- 
tioner sued Vishnu Nambudiri in O.8, No, 
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464 of 1934, on the file of the District 
Munsif’s Court of Taliparamba for recovery 
of possession of items Nos. 1,2 and 4 to 8, 
alleging that these properties were sold to 
him by her father as a benamedar for her- 
self. The suit was decreed by the trial 
Court, but on appeal it was held that though 
Vishnu Nambudiri took the sale as a benami- 
dar, the petitioner failed to establish that 
he was s benamidar for her and the suit 
was accordingly dismissed. With a view 
to remove the cloud on the petitioner's 
title arising from this decision, Krishnan 
Nambi executed on March 24, 1937, a 
release deed purporting to release all his 
righte in items Nos. 1, 2 and 4 to8 in 
favour of the petitioner. 


The respondent instituted O. S. No.2 of 
1936, in the lower Oourt to enforce his mort- 
gage of 1931 impleading Krishnan Nambi 
the mortgagor as defendant No, 1, the petis 
tioner as defendant No. 2 and certain others 
claiming interest in some of the mortgaged 
items, and obtained a preliminary decree on 
December 22, 1936, and a final decree for 
sale on August 17, 1937, for Rs. 3,083 as 
stated already. In execution of this decree, 
the mortgaged properties were sold in one 
lot on March 10, 1938. With a view to have 
the decree scaled down under the Mad. 
Agri, Relief Act, which came into. force 
soon after, the petitioner applied to the 
Court below ou April 9, 1938, for setting 
aside the auction sale. The learned Sub- 
ordinate Judge in dismissing the appli- 
-cation beld (1) that having regard to the 
terms of the preliminary and final decrees 


in suit, the petitioner was not a judgmente : 


debtor and, therefore. was not entitled to 
apply under s. 23 of the Act, (2) that the 
petitioner failed to prove that she had any 
interest in the hypotheca except item No. 3 
which she obtained under the gift deed of 
her father and (3) that the petitioner was 
excluded from the benefits of the Act by 
reason. of s. 10 (2) (iz) so far as items Nos. 1 
and 2 comprised in the sale deed Ex. B, 
were concerned as the purchase money due 
in respect of that sale which the vendee 
was directed to pay to the respondent in 


discharge of the mortgage remained unpaid | 


and there was a charge for that liability 
under s. 55 (4) (b), T. P. Act. All these 
conclusions were canvassed before us in 
this revision petition. 

On the first point, we are clearly of opi- 


nion that the petitioner is entitled to apply 
under s. 23 of the Act. According to the 


* -decision in Perianna Goundan v. Sellappa 
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Goundan (1), the liability of the petitioner 
as a subsequent alienee of part of the 
hypotheca to discharge the mortgage is 4 
‘debt’ liable to be scaled down under the 
provisions of the Act, The respondent's 
learned Counsel, however, urged that the 
petitioner was not a ‘judgment-debtor’ with- 
in the meaning of s. 23 as nejther the pree 
liminary nor the final decree contained any 
direction that defendant No. 2 should pay 
the amount due to the respondent. Tt 
is true that para. 2 (1) of the preliminary 
decree directs only defendant No, 1 the 
mortgagor to pay into Oourt on or before 
the date fixed the sum decreed to the 
respondent, but para. 4, after providing 
that the money realised by sale of the 
hypotheea less the expenses of the sale, 
should be applied in payment of the amount 
decreed to the respondent directs that the 
balance, if any, shall be paid to defendant 
No. 1 ‘or other persons entitled to receive 
the same,’ and para. 5 provides that the 
parties shall have ‘liberty to apply to the 
Court from time to time as they may have 
occasion and on such application or other- 
wise the Court may give such direction as it 
thinks fit.” Again, the final decree recites 
that the payment directed by the prelimi- 
nary decree was not made by defendant 
No. 1 or any person on his behalf or ‘any 
other person entitled to redeem the morte 
gage,’ and contains a provision in para. 2 
that the balance, if any, of the sale pro~ 
ceeds after the satisfaction of the plaintiff's 
debt be paid to defendant No. 1 ‘or other 
persons entitled to receive the same.’ 


Ib cannot for a moment be disputed that 
the petitioner was a person entitled to 
redeem the respondent's mortgage under 
s. 91, T, P. Act, and it is obvious that she 
was impleaded by the respondent in the 
mortgage suit with a view to bind her in- 
terest inthe hyyotheca by the decree. It 
was said that the respondent did not admit 
her right in the hypotheca but impleaded 
her and other alieness in the plaint ag 
setting up “pretentions to certain rights in 
the property subsequent to the mortgage.” 
The mortgages was not interested in admit- 
ting or denying the rights of subsequent 
alienees in the mortgaged properties as 
such rights, whatever, they might be, were 
all subject to the mortgage and, indeed, 
any dispute regarding such rights would be 
outside the scope of the mortgage suit. As 


(1) I L R (1939) Mad, 218; 182 Ind, Cas, 879; AIR 
1939 Mad, 186; (1938) 2M L J 1088; 48 LW 954; 
(1939) M W N 106; 12 R M 203. 
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a'mabter of fact, none of the defendants 
Taised any dispute regarding the peti- 
tioner’s right to item No. 3 under the gift of 
her father. It was because of the interest 
she claimed in the hypotheca that she algo 
raised a contest in the suit as to the amount 
payable to the respondent. In these cir- 
cumstances, it is clear that her interest in 
the hypotheca, whatever its extent, was 
bound by the decree and she was a person 
entitled to redeem the respondent’s mort- 
gage or, if there was no redemption to 
receive the balance, if any, of the sale pro- 
ceeds after payment of the decree amount 
according to the extent of her interest in 
the hypotheca, Weare, therefore, of opinion 
that the petitioneris a judgmentedebtor as 
defined in s. 2 (10), Civil P. O., assuming 
that the term, not having been otherwise 
defined, is to be understood in no wider 
sense in the Mad. Act, IV of 1938. 


The question next arises whether the 
petitioner is entitled to have the sale not 
only of item No, 3 but of the other items in 
which she claims to be beneficially inte- 
rested set aside, Learned Counsel for the 
petitioner argued that by reason of the re~ 
lease deed executed by her father after the 
termination of her suit against her alleged 
benamidar, the petitioner’s title to items 
Nos. 1,2 and 4 to 8 also must be deemed to 
have been perfected, and that, therefore, she 
was entitled to have the sale of all the items 
set aside. It is unnecessary, however, to de~ 
cide the question whether the release deed 
(Ex. G) would be sufficient to vest in the 
petitioner the title to these properties, as 
we are of opinion that even apart from her 
right to these items, she is entitled to have 
the sale of all the items set aside by reason 
of her interest in Item No, 3 which was never 
in dispute, As already observed, all the eight 
items were sold in a single lot for a single 
price, and in the case of such sale, it is clear 
from the terms of ss, 23 and 24 of the Act 
that the sale has to be set aside in its en- 
tirety and the purchase money repaid to 
the purchaser, even though the applicant 
may be interested in only one of the items 

‘comprised in the sale. It is also unnecessary 
in this view to consider whether the peti- 
tioner is disentitled to the benefits of the 
Act by reason of s. 10 (2) (ii) as there can 
be no question of a charge under s. 55 (4), 
T. P. Act, in respect of item No. 3- The 
civil revision petition is, therefore, allowed 
and the application (B. A, No. 181 of 1938) is 
remitted to the lower Gourt for scaling 
aown the debt in accordance with the pro- 
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visions of the Act. The patitioner will have 
her corts here and in the Court below. 


Ns. Revision allowed. 


BOMBAY HIGH COURT 
Suit No. 1896 of 1936 
April 13, 1939 
BLAOKWELL, J. 
NOORUDDIN ESMAILJT KURWA 
—PLAINTIFE 
versus 
MAHOMED UMAR SUBRATI 

—DEFENDANT 

Deed—Rectification—Mutual mistake—Court, if 
can act upon intrinsic evidence, upon face of deed’ 
itself that there was mutual mistake-—Mutual 
mistake in mortgage-deed in description of 
property — Mistake reproduced in decree— 
No sale resulting in execution—Mortgage-deed may 
be reformed and decree set aside—-Hffect of laches 
on suit for rectification on ground of mutual mistake 
—Civil Procedure Code (Act V of 1908), O, XXXIV, 
r. 5—Mortgagor can redeem until confirmation of 
sale, 

In a suit for rectification of a deed itis not 
necessary for the Court tohave evidence of a bind- 
ing contract antecedent tothe instrument which is 
sought to be rectified; itis enough if the plaintiff 
proves beyond reasonable doubt the concurrent in- 
tention of the parties at the moment of executing 
the instrument, and that the instrument fails to give 
effect to that concurrent intention, The Oourt may 
act upon intrinsic evidence upon the face of 
the deed itself that there was a mutual mistake. 
Shipley U. D. O' v. Bradford Corporation (5) and 
Fitzgerald v, Fitegerald (6), relied on. fp. 116, col, 


Where there has been a mutual mistake in amort- 
gage-deed in the description of the property and 
the same mistake has been reproduced in the dec- 
ree, but no sale has resulted in execution thereof, 
the Court may reform the mortgaga-deed and 
the decree based on it can be set aside. 31 Ind.. 
Cas, 13 (9), distinguished, 66 Ind. Oas. 345 (7), relied 
on. [ibid.] , h 

Mere laches is not a bar to a suit for rectification 
of deed onthe ground of mutual mistake if the rights. 
of third parties have not intervened. The date of 
the notice of the mistake is the date from which 


time runs. 4 

Under O. XXXIV, 7.5, Civil P. O., a mortgagor 
can redeem until confirmation of the sale ; there is 
no merger ofthe security in the decree. 49 Ind. 
Oas, 894 (10), relied on. [p. 117, col. 1.] 


Messrs. K. A. Somjee, P. B. Vachha and. 
R. J. Kolah, for the Plaintiff. 

Messrs. M. M. Jhavery and P. S, Badami, 
for Original Defendant No. 4-A. 

Messrs. C. K. Daphtary, V. F. Tarapore- 
walla, M. J. Mehta, and H. H. Dalal, for 
Defendants Nos. 5, 6 and 13, respectively. 


Judgment.—The plaintiff, who is the 
transferee of a deed of mortgage dated 
October 24, 1918, alleges that by reason of 


mutual mistake of the parties thereto the |, 
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mortgaged premises are therein wrongly 
described as being Ward No. 3912 (3) and 
Street No. 99-B, and that the parties meant 
and intended to compromise in the said 
mortgage the property bearing Ward 
No. 3912 (2) and Street No. 99-A, The 
plaintiff prays that the mortgage, and deeds 
of transfer dated November 12, 1920, and 
March 30,1981, in which the mistake was 
repeated, may be rectified by substituting 
the correct ward and street numbers, and 
that if and so far as may be necessary a 
preliminary mortgage decree passed on 
April 3, 1935, in Suit No. 1742 of 1932 
may be set aside as between the plaintiff 
in that suit and defendants Nos. 1 to 3 and 
defendant No.4 in that suit; the plaintiff 
further asks for the usual preliminary 
mortgage decree, 


Defendants Nos. 1 to 3 are the heirs and 
legal representatives of Sardar Haji Badloo 
Subrati, the mortgagor; defendant No, 4 
and defendants Nos. 5 and 6 are alleged 
to be puisne mortgagees; defendant No. 4- 
A is the widow and executrix of the father 
of defendant No. 4, who is alleged to have 
‘been a puisne mortgagee along with defen: 
dant No, 4, defendants Nos. 7, 8 and 9 as 
the heirs of Hyderali Ismailji Kurwa, the 
mortgagee and transferor of the deed of 
transfer dated November 12, 1920 and one 
of the transferors of the deed of transfer 
dated March 30, 1931. and defendants 
Nos, 10, 11 and 12 as the remaining trans- 
ferors of the latter deed, are joined as 
persons interested in the claim for recti- 
fication of the deeds of transfer. The dee 
fences are no mutual mistake, res judicata, 
merger of the mortgage in the preliminary 
decree in the former suit, estoppel, and 
laches. 


The history of this case begins with an 
agreement dated November 26, 1915, 
Ex. (A), between the Nevatia Flour Mills 
Ltd., and Sardar Haji Baldoo Subrati, The 
substance of that agreement was that Sub- 
rati was to erect a building or buildings on 
a piece of land described in the schedule 
to the agreement measuring 4,000 square 
yards or thereabouts and the Nevaitia Flour 
Mills Ltd., were to grant to him a leage 
of the plot with the building or buildings 
erected thereon. It is common ground 
that the land was divided into six plots 
upon which six buildings were erected, 
‘and that six leases were in due course 
granted. Mr. B, K. Bana, an architect, 
was employed by Subrati to prepare various 
e panis:in-connexion with the land and the 
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buildings. Mr, Bana gave evidence and 
all the plans were produced. 

The six plots are described on the plans 
as plots A, B, O, D, E and F, Exhibit (L) 
isa plan wbich combines a block plan for 
plot A and a plan of the building proposed 
to be erected thereon. This plan shows 
two projections on the North side of the 
building, one at the North-East corner, and 


“the other at the North-West corner, both 


projections abutting upon the open space 
which was intended to be left between plot A 
and plot B. Exhibit (M)is a plan which coms 
bines a block plan of plots B, O, D, E and 
F and a plan of the buildings proposed 
to be erected thereon. This block plan 
shows the projections in connexion with 
plot A. None of the other plots show any 
projection like that at the North-West 
corner of plot A. The buildings on plots B, 
C, D, E and F were erected in accordance 
with this plan, except that no second floor 
was constructed on plot B, because the 
erection of a second floor was abandoned. 
A’ copy of the block plan annexed to the 
plaint was by consent, for the sake of con- 
venience, put in and marked Ex. (N), it 
being conceded that it was a copy of 
Ex. (M), except that the Municipal Nos. 99 
to 99-E, which appear in Ex. (N) are 
not in Ex. (M). 

Exhibit (J) is the lease of plot A with 
the plan annexed thereto, That plan was 
prepared by Mr. Bana. It shows the pro- 
jection in the North-West corner abutting 
upon the open space between plots A and 
B. It is unnecessary to refer to this lease. 
The only leases to which it is necessary for 
the purposes of this case to refer in any 
detail are the leases of plots B and C, 
Exhibit (K), dated October 17, 1916, is the 
counterpart lease of plot B with the plan 
annexed, The southern boundary of plot B 
shown on this plan is part of plot A, and 
that part of the plot A shows the projection 
in the North-West corner. The area men- 
tioned in the lease is 579.50 square yards 
or thereabouts out of the whole piece of 
land admeasuring 4,000 square yards or 
thereabouts and the land demised is 

“all that piece of land with the buildings thereon 
more particularly described in the schedule hereto 
and delineated onthe plan thereof hereto annexed 
and thereon surrounded by a red bordered line.” 

The schedule is as follows: 

“All that piece or parcel of Foras land or ground 
together with the messuage tenement or dwelling 
house standing thereon situate lying and being at 
Sankli Street without the Fort of Bombay in the 
Registration Sub-District of Bombay containing by 
admeasurement 579.50 square yardsor thereabouts be 
the same more or less and registered in the books 
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of the Collector of Land Revenue under Old Nos. 29, 
95, 96, New Nos, 13531, 13602, Old Survey 

1-2-3 
Nos, 283, 284, 294 and New Survey Nos. 3575 


or some ofthem bounded as follows; that ia to 
say on or towards the East by the proposed Road 
of forty feet, on or towards the West by the pro- 
perty of Rustomji Cursetji Gheyara, on or towards 
the North by the property of Sirdar Haji Baldoo 
and on or towards the South by the property 
belonging to Sirdar Haji Baldoo which said premises 
are assessed by the Collector of Municipal Rates and 
Taxes under ÈE Ward No, and Street No. 

and which said premises are more particularly de- 
lineated on the plan thereof hereto annexed and 
surrounded by red boundary line.” 

The Ward and Street numbers were left 
in blank because they had not been given 
at the date of this lease. Mr, Venkatrao 
Ramrao Baindurkar, a clerk in the Assess- 
ment Department, E Ward section of the 
Bombay Municipality, deposed to the Ward 
and Street numbers which were given to 
all these plots, He said that the Assesse 
ment Book showed that when a chawl was 
erected on the second plot (which is plot B) 
it was given a Ward No. 3912/2 and a 
Street No. 99-A, and that the date Deceme 
ber 15,1916, indicated that the Report for 
Assessment was made on that day. He 
said that the Nos. 3912/2 and 99-A were 
given between April 1, 1916 and March 31, 
1917, but he was unable to give the exact 
date, He also said that the building on 
this plot consisted of a ground floor and 
a first floor, This counterpart lease with 
the plan annexed was prcduced from the 
eustody of the plaintiff. Execution was 
‘proved by Mr. Samson Ezekiel, a partner 
in the firm of Messrs. Pateil & Ezekiel, 
who acted as solicitors both for the 
lessor and the lessee in the preparation 
of the lease and the counterpart, the 
matter being attended to by Mr. Patell, 
who wasa Director of the Nevatia Flour 
Mills, Ltd. Ex. (K) shows that the lease 
was on January 29,1917, registered with the 
Sub-Registrar of Bombay under “Registered 
No. 241 at pp. 309 to 322, Vol, 2542 of 
Book No, 1.” Ex. (B) is a lease dated January 
29, 1917, of plot O with the plan 
annexed. It was produced from the custody 
of defendant No, 13, the transferee of the 
motgage Ex. (O) The area mentioned is 575 
square yards or thereabouts out of the whole 
piece of land admeasuring 4,00U square yards 
or thereabouts and the land demised is 
“all that piece of land with the buildings thereon 
‘more particularly described in the schedule hereto 
and delineated on the plan thereon surrounded by 
red bordered line.” 

The echedule is as follows: 

“All that piece or parcel of Foras land or ground 
together with the messuage tenement or dwelling 
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house standing thereon situate lying and being at 
Shankli Street without the Fort of Bombay in the 
Registration Sub-District of Bombay containing 
by admeasurement 575 square yarda or thereabouts 
be the same more or less and registered in the 
book of the Collector of Land Revenue under Old 
Nos. 29, 95, 96, New Nos, 13531, 13602, Old Sur- 





very Nos. 283, 281, 299 and New Survey No. as 
orsome of them and bounded as follows: thatis to 


Say on or towards the Hast by the proposed road of 
forty feet on or towards the West by the property 
of Rustomji Oursetji Gheyara on or towards the 
North by the property of Sirdar Haji Badloo and 
on or towards the South also by the property 
belonging to Sirdar Haji Badloo which said pre- 
mises are assessed by the Collector of Municipal 
Rates and Taxes under E Ward No. 

and Street No. and which said premises 
are more particularly delineated on the plan thereof 
horeto annexed and surrounded by a red boundary 
1ne. 

The Ward and Street numbers were 
left in blank. Mr, Baindurkar said the 
Ward No. 3912-3 and the Street No. 99-B 
were given to this plot during the years 
1916-1917, but he was unable to give the 
exact date, He said that the building con» 
structed on this plot, namely plot O, con- 
sisted of a ground-floor and two upper-floors, 
Ge alao said that all the buildings on all 
the six plots consisted of a ground-floor 
and two upper-floors with the exception of 
plot B bearing Ward No. 3912-2 and Street. 
No. 99-A, which consisted of a ground-floor 
and a first floor only. Exhibit(B) shows that the 
lease was On May 16, 1917, registered with 
the Sub-Registrar of Bombay under “Ragis« 
tered No. 1450 at pp, 215 to 232 Vol. 2375 
of Book No, 1.” Exhibit (0) isa mortgage 
dated March 30, 1917, from Subrati to Sorabji 
Khursetji Ghandy, It recites the lease dated 
January 29, 1917, Exhibit (B), wheraby 
“the said Nevatia Flour Mills, Ltd., demised unto 
the mortgagor all that vacant piece of land des« 
cribed in the schedule thereunder and more parti- 
culary described in the schedule hereunder written,” 
and describes the land assigned by the 
mortgagor to the mortgagee as 
“all and singular the piece or parcel of land or 
ground hereditamente and premises comprised in 
and demised by the said Indenture of Lease and 
also all erections and buildings already erected and 
built or to ba erected and built hereafter on the 
demisged.” g 

The schedule refers to the dwelling 
house as “containing a ground-floor and two 
upper-foora,” to the land as measuring 575 
square yards or thereabout, and as bounded 
“towards the South also by two buildings 
belonging to Sardar’ Haji Badloo;” The 
Ward and Street numbers are left in blank 
in the schedule., Mr. Bana said that at the 
date of this mortgage there were only two 
buildings to the South of plot O, one build- 
ing having been erected on plot B and the 


112 


other on plot A. Exhibit (O) is a mortgage of 
plot C. Exhibit (D), dated October 24, 1918, 
is the mortgage of which rectfication is 
claimed. Subrati is the mortgagor and 
Haiderally Ismailji Kurwa the mortgagee. 
After reciting the agreement Ex. (A) the 
deed continues : 

“And whereas the mortgagor having built on the 
said premises pursuant to the terms set forth on 
the hereinbefore recited Indenture of Agreement the 
said Nevatia Flour Mills, Ltd., granted a lease in 
respect of a portion of a land more particularly 
correctly „described in the schedule hereunder (out 
of the whole piece of land agreed to be demised by 
the hereinbefore recited Indenture of Agreement of 
lease) by an Indenture of Lease dated the 17th day 
of October one thousand nine hundred and seven- 
teen the duplicate whereof is registered by the 
Sub-Registrar of Bombay under No. 241, at pp. 309 
to 322, Vol. 2342 of Book No.1 on theday of January 
29, one thousand nine hundred and seventeen) for 
rents and subject fo convenants and conditions there- 
in contained including the convenant for renewal.” 

The date of the lease is given in this re- 
cital as 1917. This is an obvious mistake 
for 1916, as is clear from the statement that 
it had been registered on January 29, 1917. 
The fact that the registration number is 
given together with the pages and num- 
ber of the Volume of Book No. 1 establishes 
beyond doubt that the lease referred to in 
this recital ie the lease Ex. (K). Itis une 

, necessary to refer to the two following 
recitals or to the first convenant, after which 
the deed continues : 

“And this identure also witnesseth that for con- 
sideration aforesaid the mortgagor doth hereby 
assign, convey and transfer unto the mortgagee all 
and singular the piece or parcel of land or ground 
messuage hereditaments and all other the premises 
more particularly correctly described in the schedule 
hereto g , 

The schedule is as follows : 

“All that leasehold piece or parcel of Foras land 
or ground together with the messuage tenement or 
dwelling house standing thereon situate lying and 
being at Sankli Street without the Fort of Bombay 
in the Registration Sub-District of Bombay con- 
taining by admeasurement 579.50 square yards or 
thereabouts be the same more or less and registered 
inthe books of the Oollector of Land Revenue under 
Old Survey. Nos. 29,95, 98 New Nos 31531, 13602, 
Old Survey Nos. 283, 284, 294 .and New Survey Nos. 
1-2-3-3549, 1b-3587,- 3F and3;40°3550 and part of 
3589 orgsome of them and bounded as follows : that 
is to say on or towards the East by the proposed 
Road of forty feet on or towards the West by the 
property of Rustomji Oursetji Gheyara on or towards 
the North by the property of ‘Sirdar Haji Badloo and 
on or twoards the South by-the property belonging to 
Sirdar Haji Badloo which said premises are assessed 
by the Collector of Municipal Kates and taxes under 
E Ward No. 3912 (3) and Street No. 99-B.” 


Jn the schedules tothe deeds of transfer 
Ezs. (E) and (i) through which the plaintiff 
makes histitle the Ward and Street Nos. 
3912-3 and 99-B are repeated. The claim 
for rectification has arisen from the fact 
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that in the schedule to Ex. (D) the Ward 
number is given as 3912/3 and the Street 
No. 99-B, These were the Ward and Street 
numbers given to plot (O), whereas the 
Ward and Street numbers given to plot (B) 
were 3912/2 and 99-A, The plaintiff's case 
is that this is an obvious mistake, which is 
apparent from the deed itself. In para. 6 of 
the plaint it is alleged that at the time 
when the mortgage was executed certain 
municipal bills were handed over to. the 
mortgagee by the mortgagor and that in 
those bills the property was also referred: 
to as bearing Ward No. 3912/3 and Street 
No, 99-B. The plaintiff was unable to prove 
this allegation, or to offer any explanation 
in regard thereto, as both the ‘mortgagor 
and Mr. Patell, who acted as solicitor for 
both the mortgagor and the mortgagee, are 
dead, and the mortgagee is dead. CUcunsel 
for defendants Nos. 5 and 6, however, called 
for these billa, and they were putin as 
Ex (9). ey oe 

Counsel for defendants Nos. 5 and 6 at 
one stage argued that so far from the 
Nos, 3912/3 and 99-B being an. obvious 
mistake, they were correcily set out in the 
schedule, and that the wrong lease had 
been mentioned in the recital in the deed. He- 
suggested that the draftsman must have had 
before him the lease of plot O, Ex. (B). But 
after it had been pointed out that the 
registered number mentioned in the lease 
Ex, (K) was mentioned in Ex. (D) aad that 
the registered number mentioned jin the 
lease Ex. (B) was quite different, Counsal 
for defendants Nos. 5 and 6 gave up this 
argument, and was content to assume tnat 
the draftsman of Ex.(D) must have had 
before him the lease Ex, (K). He: draw 
attention, however, to tae fact that in the 
schedule to Hx. (D) the survey numbers. | 
mentioned are in some respects different" 
from those mentioned in Ex, (K), and said 
that this showed that the draftsman of - 
Ex. (D) had before him material in addition 
to Ex. (K) and the municipal bills. The 
draftsman could not have got these survey 
numbers from the schedule Ex. to lease 
(B), because they are not mentioned thara. 

As I am satistied that he had before him 
the lease Hx. (K), I think thatit is imma- 
terial where he got the survey numbers 
from, Inthe schedule to tix. (K) the area 
mentioned is 579. 50 square yards, whilein 
the schedule to Ex. (8) it is 575 square 
yards, Inthe schedule to Ex. (Dj the area 
mentioned is 579.50 sequare yards. As soli- 
citor for the mortgagee Mr. Patell must. 
have obtained from the mortgagor the only 
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document of title, Ex. (K). He mentioned 
in Bs, (D)- the registration numbers of 
Ex. (K), and he must have got these from 
the document itself. Moreover, Ghandi's 
mortgage, Ex. (0) is dated March 30, 1917, 
and the presumption is that he took posses- 
sion of, the lease Ex. (B), which was- hia 
only document of title. In any case if it 
had--been the intention of the parties to 
Ex, (D) to create a mortgage of plot O, it 
would have been the duty of Mr. Patel to 
inform the mortgagee that he was getting a 
sécond mortgage of that plot, which, to his 
knowledge, bad already been mortgaged to 
Ghandi, The intrinsic evidence in Ex. (D) 
itse?f in my opinion leads to an irresistible 
inference that the intention of the mort- 
gagor and the mortgagee was to create a 
` mortgage of plot B. the property covered 
. by the lease Ex. (K), and that the wrong 
Ward and Street numbers were mentioned 
in the schedule by mutual mistake. 
I come now to the documents which it is 
necessary to consider in reference to the 
other issues in the case. Exhibit(F) is the 
root of the title of defendants Nos. 5 and 6 
and 4 and 4-A, It is asecond mortgage dated 
September 6, 1928, from defendants Nos. 1, 
2 and 3 to Framroze Hormusji Sessionwalla 
and Hormusji Framroze Sessionwalla of 
plots B, O and D, and is made subject to 
the existing mortgages on those plots, The 
first schedule relates to plot D. The second 
schedule relates to plot B. It gives the area 
as 579. 50 square yards, and the Ward and 
_ Street numbers as3912/3 and 99-A, although 
the schedule: to Ex. (D) mentions 99-B. The 
third schedule relates to plot O. It gives the 
area as 575 square yards, and the Ward 
and Street numbers as 3912-3 (repeating 
the Ward number mentioned in the second 
schedule} and 99-B, these being the correct 
Ward and Street numbers of plot O. The 
second and third schedules constitute an 
admission that the properties covered by the 
mortgage of plots B and © are different, 
though the same Ward number is given 
for each. Exhibit. (G) is a further mort- 
. gage dated July 12, 1923, between the same 
parties as the parties to Ex. {F} of all the 
six plots, subject to, among other morte 
gages, that of October 24, 1918, Ex. (D), 
The second and third schedules are in the 
same form as those in Ex. (F), and con» 


stitute a similar admission. Exhibit (H) is. 


a mortgage dated November 26, 1925, from 
defendant-No. 1 to defendants Nos. 5 and 
6, Hormusji Framji Sessionwalla, defend» 
ant No. 4, and his father Framroze Hor- 
musji Sessionwalla, being parties thereto 


192-=15 & 16 


NOORUDDIN v. MAHOMED (BOM) 


113 


and thereby giving up their priority in 
respect of plot B, among others, It ia 
made subject to the mortgage of October 
24,1918, to which the first schedule relates. 
In that schedule the Ward and Street 
numbers of plot B are correctly given as 
3919-2 and 99-A. This would appear to 
have been a deliberate correction. The 
recitals show that the draftsman had bee 
fore him a certified copy of Ex. (D), as 
the registered number is referred to and 
“the schedule thereto” followad’:by the 
words “and also in the first schedule here> 
under more particularly-" written. The 
recitals also show that the draftstdn had 
before him Exe. (F) and (G). Having “ali 
these dosuments before him he appears 
deliberately to have ‘corrected the Ward 
and Street numbers of plot Bin the first 
schedule. In view of this correction it is 
strange that defendants No. 5 and 6 should 
now contend, as they do, that‘there was no 
mistake in the Ward and Street numbers in 
Ex. (D). . | 
. On November 10, 1932, the present plain- 
tiff filed suit No. 1742 of 1932. Defendants 
Nos, 1 to 3 were the same as in the present 
suit. They did “not appear. Defendant 
No, 4, Framroze Harmusji_ Sessionwalla, 
was the father of defendant No. 5, He died, 
and his name was struck off. Defendant 
No. 5, Hormusji Framji Sessionwalla is the 
Same as defendant No. 4 in the present 
suit. He did notappear, Defendant No. 6 
is the same as defendant No, 13° in the 
present suit, He alone appeared. Odunsel 
for defendants Nos, 5 and 6 contended that 
this was a mortgage suit in respect of 
plot ©, and notin respect of plot B. A 
careful consideration of ‘the plaint shows 
‘that this is not the case. Paragraph 1 refers 
to the deed of mortgage of October 24, 1918, 
Ex. (D). It mentions the area as’ 579-50 
square yards, which is correct, and the 
Ward and Street numbers as 3912-3. and 
99-B (which the plaintiff in the present suit 
says was a mutual mistake by the parties to 
Ex. (D)) because those were the numbers 
given in the deed, Pragraph 5 refers to 
defendants Nos. 4and 5 as puigne morte 
gagees; they were mortgagees of plets 
B, GO and D by one mortgage, Hx, (F), and 
they had a further charge on all the six 
plots, Ex. (G). : < 
Paragraph 7 refers to Ghandi's mortgage 
of March 30, 1917, Ex. (O), and says that 
defendant No, 6 claims to be a prior mort- 
gagee of the property in suit as the trans- 
feree of Ex. (O), but in para. 8 the plaintiff 
alleges that the property mortgaged to 
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defendant No. 6is different from the pro- 
perty of which the plaintiff is the mortga« 
gee. That was the plaintiff's case in that 
suit: it is also his case in the present suit. 
Paragraph 10 refers to the lease of plot B, 
Ex. (K), and tothe registered numbers of 
that lease, This again shows that thie suit 
was to enforce a mortgage of plot B and 
not of plot O. It is further alleged in that 
paragraph that the land was built upon at 
the date of the lease, but that the assess- 
ment numbers had not then been given. 
Paragraph 11 alleges: that “the said build» 
ing was thereafter assessed under munici» 
pal “E” Ward No. 39123 and Street 
No. 99°-B.” This allegation was a mistake 
as has been proved by the evidence in the 
present suit, the Nos. 3912-2 and 99-A. hav- 
ing been given to plot B; but it is plain 
from paras. 10 and 11 read as a whole that 
plaintiff's suit was in respect of the mort- 
gage of plot B, and not of plot O. Paragraph 11 
furtber alleges that Subrati mortgaged the 
building together with the leasehold and on 
which it stood to the plaintiff's predecessor- 
in-title by Ex. (D), and delivered to bim the 


. duplicate lease dated October 17, 1916, 


Ex. K. This last allegation is not denied 
in the written statement of defendant 
No. 6. 


Paragraph 12 refers to another lease of 
land admeasuring 575 square yards dated 
January 29, 1917, Ex. (B), and to the mort» 
gage of March 30,1917, Ex. (O), to the -pree 
decessor-in-title of-defendant No. 6. No 
Ward and Street numbers were mentioned 


‘in Ex. (©), but they were mentioned as 


3912-3 and 99-B in the deed of fransfer to 
defendant No. 6 as appearsfrom para, 13. 
In para. 14 the plaintiff says that he does 
not admit that the property of which defend- 
ant No, 6 is the transferee isthe same as the 
property covered by the mortgage of which 
the plaintiff is the transferee. In the face of 
all these. averments it is clear that this suit 


, was in respect of plot B, and not of plot O. 


Paragraph 15 carries the matter no further; 


- itis an alternative claim for priority in case 


‘the Court should hold that- the plaintiff 
and defendant No. 6 had a mortgage of the 
same, property, which the plaintiff was 
disputing. Prayer (b) of the plaint asks 


© fora declaration that the properties were 


different, prayer (e) deals with the alterna- 
tive claim, and the usual preliminary morte 
gage decree is asked forin respect of the 


` moneys due. : 


The written statement of defendant No. 6 
“read asia whole supports the contention of 
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the plaintiff in the present suit that there 
was a mutual mistake in Hx. (D) as re- 
gards numbers, though in para. 6 this 
defendant says that while he does not 
admit the same numbers were given as 
were given tothe property covered by his 
mortgage, yet if they were given there was 
some mistake on the part of the Muni- 
cipality. In the course of the hearing the 
plaintiff was driven to admit that as his suit 
asked for a mortgage decree in respect of 
property assessed under Ward and Street 
numbers 3912/3 and 99B he could not claim 
priority over defendant No, 6 whose mort- 
gage was earlier in date and was in | 
respect of property assessed under those 
numbers, The suit was accordingly dis- 
missed as against defendant No. 6, and 
it was ordered that the costs of defend- 
ant No, 6 should be tacked on to his 
mortgage. The suit was then proceeded 
with as against the other defendants and 
the usual preliminary mortgage decree was 
passed against them, on April 3, 1935. The 
decree was in respect of the property men- 
tioned in the schedule and specifies the 
a and Street numbers as 3912/3 and 

On February 14, 1936, the plaintiff in 
suit No, 1742 of 1932 took out a notice of 
motion against defendants Nos. l to 3 and 5 
and 6 asking that he might be given leave 
to substitute the numbers "E Ward 
No, 3912/2 and Street No. 99-A” for the 
numbers “E Ward No. 3912/3 and Street 
No. 99-B” in the schedule of the mortgaged 
property to be annexed:to the preliminary 
decree, and that the plaint might be amende 
ed accordingly ; alternatively the plaintiff 
asked that he might be given leave to 
withdraw the suit with liberty to bring a 
fresh suit on the same cause of action and 
that the preliminary mortgage decree might 
be vacated. In the plaintiff's affidavit in 
support, all the necessary evidence as to 
mutual mistake isto be found, though the 
words mutual mistake are not used, and 
the plaintiff says that he came to know of 
the facts deposed to after the passing of 
He also 
explains the delay in making the’ applica. 
tion. In the affidavits of defendants Nos. 5 
and 6 in opposition there is no denial 
that the plaintiff came to know the facts 
deposed to by him after the passing of the 
preliminary mortgage decree. The notice 
of motion was dismissed on June 16, 1936, 
If the decree was to affect property assessed 
under different numbers, other parties 
might have been affected; defendants 
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“Nos. 5 and 6 to the present suit would have 
been affected, and they were not parties to 
the earlier suit. The Oourt could certainly 
not have amended the schedule to the 
decree unless the mortgage deed upon 
which the decree was passed was first 
rectified. All the documents in suit No, 1742 
of 1932 above mentioned were put in by 
‘consent as Ex (O), 

On July 10, 1936, the present defendants 
filed suit No. 1176 of 1936 claiming that 
in the events which had happened they 
were the first mortgagees of the property 
plot B. They filed this suit through Messrs. 
Jhavery & Co., who had acted as solicitors 
for defendants Nos. 5 and 6 on the notice of 
motion in suit No. 1742 of 1932, and who 
knew that the plaintiff on that notice of 
motion was contending that the real Ward 
and Street numbers of the property morte 
gaged tohim were 3912-2 and 99-A. Not 


only that, they filed this suit claiming to ` 


be first mortgagees although their mortgage 
Ex. (H) was expressly made subject to 
the plaintiff's mortgage Ex. (D). The pres 
sent plaintiff was not made a party defende 
ant. The suit was obviously for the pur- 
pose of snatching a decree. A preliminary 
mortgage decree was, passed in that suit on 
September 2, 1936 it has not been made 
absolute. 

The plaintiff filed the present suit on 
October 23, 1936, Inpara,9 of the plaint 
he alleges that by reason of the misdescrip= 
tion of the Ward and Street numbers in 
his mortgage Ex.(D) he was misled into 
believing that it was the property covered by 
the mortgage Ex, (C), and that he filed suit 
No. 1742 of 1932 accordingly. Counsel for 
defendants Nos. 5 and 6 relied upon this in 
suport of his argument that suit No, 1742 of 
1932 wasa suit in respect of the mortgage 
Ex. (0). I have already given my reasons for 
holding that suit No, 1742 of 1932 was a suit to 
enforce the mortgage Ex. (D). The draftsman 
of para. § doubtless framed it as he did in 
reference to what the plaintiff had since 
discovered. The allegation is inartistic, and 
the draftsman might more accurately have 
alleged that the plaintiff was misled into 
believing that the mortgaged property cover- 
ed by Ex. (Dj correctly bore the Ward and 
Street numbers set out in the schedule. 
That is what an analysis of the plaint in the 
earlier suit clearly shows. Defendants 
Nos. 1, 2 and 3 did not appear, and must be 
taken to have admitted the mutual mistake 
alleged. Defendants Nos. 4 and 7 to 12 did 
mot appear. 

Defendant No. 4A rests her case on a 
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denial in spite of her own documents ending 
with Ex. (H). In para. 13 of her written 
statement she denies that defendant No. 4 
and his father were puisne mortgagees in 
spite of those documents, She rests her cass 
solely upon the fact that the plaintiff had 
obtained a decree in the earlier suit in res- 
pect of the wrong Ward and Street num- 
bers. Defendants Nos, 5 and 6 similarly 
reat their case on a denial. Their Counsel 
at one stage argued that there may have 
been a mistake in the schedule to Ex, (H), 
but this was not alleged in their written 
statement, and they have not gone into the 
witness-box to support it. In their written 
statement they base their claim to be the 
first mortgagees, not by reason of any 
mistake in Ex. (H),'which was made subject 
to Ex. (D), but by reason of the decree in 
the earlier suit. In my opinion, these de- 
fences fail. - 

Counsel for defendants Nos. 5 and 6. 
relied upon a deed of rectification, Ex, (4) 
dated November 7, 1932, betwean the trans- 
ferors and transferee of the deed of morte 
gage Ex, (I) by which a cadastral survey 
number in the latter was corrected, He 
argued that atthe time when this deed of 
rectification was prepared the plaintiff must ` 
have looked into all the numbers, including 
the Ward and Street numbers, and yet he 
brought suit No. 1742 of 1982in respect of 
Ward and Street numbers, which he now 
says were wrong. But the plaintiff brought 
that suit three days after this deed of recti- 
fication, and he had clearly not discovered 
the mistake at that time, In his affidavit 
on the notice of motion he swore that he had. 
discovered the mistake only after the preli- 
minary decree, and this was not denied by 
the defendants who appeared. There is 
nothing in this point. 

Counsel for defendants Nos. 5 and 6 also 
relied upon the fact, which was proved, that - 
the assessment in respect of plot O was. 
higher than that in respect of plot B; and. 


argued that the mortgagee of Ex. (D) having 


been given the Municipal bills, Ex, (5), 
must have thought that he was getting’ the 
more valuable plot. But the fact that these 
Municipal bills were handed over, no doubt 
as evidence that the assessment had been 
paid, cannot affect or outweigh the intrinsic 
evidence of mutual mistake as regards the 
Ward and Street numbers in Ex. (D) to 
which I have drawn attention. 


Several cases dealing with rectification 
were cited, of which Fowler v. Fowler (1), 


(1) (1859) 4 De G & J 250; 124 R R 234, 
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Parsons v. Bignold (2), Mortimer v. Shortall 
(3) and In re Bird's Trusts (4) are typical. 
The question is discussed at length in 
Shipley U. D. C. v. Bradford Corporation 
(5). Itis not necessary for the Court to 
have evidence of a binding contract antece- 
dent to the instrument which is sought to 
be rectified; itis enough if the plaintiff 
proves beyond reasonable doubt the concur- 
rent intention of the parties at the moment 
of executing the instrument, and that the 
instrument fails to give effect that con- 
current intention. Jt was held by the Oourt 
of Appeal in Ireland in Fitzgerald v. 
Fitzgerald (6) that the Court may act upon 
intringic evidence upon the face of the deed 
itself that there wasa mutual mistake. I 
respectfully. agree. I am satisfied from 
Ex. (D) itself that the parties intended to 
mortgage plot B, and that the wrong Ward 
and Street numbers were inserted in the 
Schedule by mutual mistake. 


Tt was contended that the plaintiff was 
not entitled to have the preliminary mort- 
gage decree in suit No. 1742 of 1932 set 
aside in this suit. In Bepin Krishna v. 
Jogeshwar (7) it was held that where there 
has been a mutual mistake in a mortgage 
deed in the description of the property and 
the same mistake has been reproduced in 
the decree, but no sale has resulted in 
execution thereof, the Oourt may reform 
both the mortgage deed and the decree so 
as to make them conform to the intention 
of the parties. In Latchayya v. Seethamma 
(8) the Court dissented from the View expres- 
sed in tke Oalcutta case that the decree 
could be rectified by a subsequent suit, but 
held that the mortgage deed could be recti- 
fied in spite of a decree having been passed 
on the basis of the mortgage. In the 
present case, the plaintiff does not ask 
for rectification of the earlier decree, but 
that it should be set aside in part. The 
earlier decree really consists of two decrees 
in one, seeing that it dismissed the suit 
against defendant No, 6 (the present 
defendant No, 13), and decreed the suit 
against the other defendants’; Kusodhaj 


Pa (1843) 13 Simsens 518; 15 L J Oh, 379; 7 Jur 
1 


(3) (1842) 2 Dr, & War, 863; 1 Con. & L 417, 

4) 876 3 Oh, D 214. 

(5) (1936) 1 Ch, 375; 105 LJ Oh, 225. 

(6) (1902) 11 R477, 

(7) 34 OL J 256; 66 Ind, Oas: 345; A I R 1921 Cal, 
730; 26 OW N 36. 

(8) 62 M L J 350; 136 Ind. Oas. 850; AIR 1932 
* Mad, 275; 35L W 322; (1931) M W N1329; Ind. 
Rul. (1932) Mad, 325, 


< NOORUDBIN v. MaHoMED (BOM) 


19210 


Bhukta v. Broja Mohan Bhukta (9), was 
relied upon in support of the argument 
that the decree in the earlier suit cannot 
be set aside by a suit. 

But that was a suit between the same 
parties to the earlier suit, and merely 
decided that a suit does not lie to set aside 
a decree ina previous suit oa the ground 
that the Judge in passing the decree made 
a mistake; in my opinion, that case does 
not touch the present case. Several of the 
defendants to the present suit were not 
parties to the earlier suit. The plaintiff 
does not seek to set the decree aside as 
against the present defendant No. 13, who 
was made a formal party, no relief being 
claimed against him. As no relief was 
claimed against him, I can see no justifi» 
cation whatever for his appearance to 
defend the suit. In my opinion, the 
plaintiff is entitled upon rectification of 
the mortgage deed to have the decree set 
aside as against the other defendants to 
the earlier suit, seeing that when the deed 
is rectified the basis upon which the decree 
was passed as against them is gone. Laches 
and gross negligence were also relied upon 
as bars to the relief claimed. On the evi» 
dence Iam not prepared to hold that there 
was gross negligence, and mere laches is 
not a bar if the rights of third parties. 
have not intervened, as they have not 
done in thia case. The date of the notice of 
the mistake isthe date from which time 
runs; the plaintiff has sworn that he dis- 
covered the mistake only after the passing 
ofthe preliminary decree, and this has not 
been denied. 

It was contended that by reason of the 
proceedings in suit No. 1742 of 1932 and-or 
the proceedings on the notice of motion in 
that suit the plaintiff's claim is barred by 
res judicata or by the principle of res judi- 
cata. Counsel for defendants Nos. 5 and 
6 ultimately gave up that contention as. 
they were not parties to that suit and did 
not derive title through a party to that 
suit within the meaning of s. ll, Oivil 
P. O, Counsel for defendant No. 4-A persis- 
ted in the contention, arguing that defend- 
ant No. 4-A derived title through defendant 
No. 5 in the earlier suit. He said that 
when defendant No. 4 tothe earlier suit 
died, and his name was struck off, defende 
ant No. 5 to the earlier suit became a. 
trustee for him, qua the mortgage Ex. (F), 
and continued to represent his estate, and 
that defendant No. 4-A claimed through 


(9)43 O 217; 31 Ind, Oas, 13; AIR 1916 Oal.816;, 
19 OWN 1228. 
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. defendant No. 4 in the earlier suit who, he 
said, was a beneficiary. But defendant 
No. 4-A was an executrix along with other 
executors of the will of her deceased hus- 
band. She alone proved the will, and the 
estate then vested in her as from the date 
of the death of the deceased, Defendant 
No. 5 in the earlier suit was sued in his 
individual capacity; on the death of his 
father there was no amendment whereby 
he was sued as a trustee for his father 
as well as in his individual capacity, and 
the estate of the father was not represented 
by defendant No, 5 in the earlier suit. 
Defendant No. 4-A is joined in the present 
Buit as representing the estate of her de- 
ceased father, and the matter is nob res 
judicata as far as she is concerned, It was 
necessary to join her in that capacity, as 
all contracts in India are joint and several 
even though defendant No, 5 in the earlier 
suit was entitled by Ex. F to give a dis- 
charge to the mortgagor upon the death 
of his father. 


It was also argued that the plaintiff was 
estopped from contending that he is the 
mortgagee of the property bearing E Ward 
No. 3912/2 and Street No. 99-A by reason 
of suit No. 1742 of 1932 and the notice of 
motion in that suit, Having regard to s. 31, 
Specific Relief Act, Counsel for defendants 
Nos. 5 and 6 candidly informed me that 
he did not feel confident about this con- 
tention, though he did not wish expressly 
to abandon it. Counsel for defendant 
No. 4-A persisted in the contention, In 
my opinion, there is no substance in it 
whatever. It was also contended that the 
mortgage, Ex. D, was merged in the decree 
in the earlier suit and that by reason of 
that decree the plaintiff was precluded 
from seeking rectification of the mortgage. 
But under O. XXXIV, r. 5, Civil P. O.,a 
mortgagor can redeem until confirmation 
of the sale; there is no merger of the 
security in the decree: see Ramji v. Pane 
dharinath Ravji (10). There is nothing in 
this point. (After dealing with the issues 
in the case and recording findings thereon 
his Lordship proceeded.) I pass a decree 
in favour of the plaintiff in terms of prayers 
(a) and (b) of the,plaint. As regards prayer 
(c), having ordered rectification of the morte 
gage, Ex. D, I set aside the preliminary 
mortgage decree in suit No. 1742 of 1932 
as between the plaintiff and defendants 
Nos. 1 to 3 in that suit, who are defendants 


(10) 43 B 334 and 477; 49 Ind, Oas. 894; A I R1918 
Bom. 1; 21 Bom. L R 56 (EP), 
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Nos. 1 to 3 in this suit, and defendant No, 5 
in that suit, who is defendant No. 4 in the 
present suit. I make a declaration in terms 
of prayer (d) as between the plaintiff and 
defendants Nos. 1 to 6, and I pass the usual 
preliminary mortgage decree as between 
the plaintiff and defendants Nos. 1 to 6 
upon the mortgage deed so rectified. I give 
six months time to redeem. 

As regards costs Mr. Dhaptary for defen- 
dants Nos, 5 and ti submitted that they 
should not be ordered to pay any costs at 
all. He contended that his clients’ rights 
were sought to be affected by this suit, that 
after the preliminary mortgage decree in 
the earlier suit he became the firat morte 
gagee of plot B, and that he was éntitled 
to offer resistance if hia rights, subsequent 
to the passing of that earlier decree, were 
sought to be affected. I have already given 
my reasons for holding that the attitude of 
defendants Nos. 5 and 6 in resisting rectie 


-fication of the mortgage Ex. D was utterly 


unjustifiable and particularly having regard 
to the fact that their own mortgage deed, 
Ex. H, was made expressly subject to Hx. D. 
I think it is plain that they knew from 
the first that they were taking up a wrong 
attitude, and in my opinion it was an 
attitude which was utterly dishonest. 
Mr. Daphtary referred me to Bloomer v. 
Spiitle (11). That was a suit brought for 
the purpose of rectifying a conveyance 
made on a sale. The Court held that there 
was mistake in the conveyance and that it 
was due toa mutual mistake of the vendor 
and the purchaser. The purchaser, Spittle, 
resisted the rectification contending that it 
was not a mutual mistake, but the Gourt 
held against him, Lord Romilly, the 
Master of the Rolls, in dealing with the 
question of the costs, said (p. 431*) : 

“As a general rule, the costs of repairing a man’s 
own blunder fall upon himself, and he ought to pay 
for it; but I am bound to say Ido not think this 
was an honest defence of Spittles; and that being 
so, I shall give no costs of the proceedings on either 
side. Ifit had been simply a mistake, the plaintiff 
would have had to pay all the costs of rectifying it.” 

In that case the learned Master of the 
Rolls made that order in the exercise of 
his discretion notwithstanding his view that 
the defence raised by Spittie was a disə 
honest defence. It isno doubt true as the 
learned Master of the Rolls said that as a 
rule aman must pay for his own blunder, 
In the case before me, however, it must be 
remembered that the solicitor, Mr. Patell, 


(11) (1872) 13 Eq, 427; 41 LJ Oh., 369;26 L T 


272; 20 W R 435, 
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acted both for the mortgagor and the mort- 
gagee, and that the mistake which occurred 
was a mutual mistake. The suit became 
necessary because of that mutual mistake. 
Mr. Daphtary at one stage argued that 
even as between the pleintiff and defen- 
dants Nos. 1 to 8 there ought. to be no costs, 
and that the plaintiff who moved the Oourt 
to cure the mistake should bear them 
himself. It is however a matter of discre» 
tion, and in my opinion on the facts of the 
presentcase the proper order, as between 
the plaintiff and defendants Nos. 1 to 3; 
is that the costs, which I will presently 
define, as between the plaintiff and defen- 
dants Nos. 1 to 8 should be added on to 
the mortgage security. Later, in his argu- 
ment, Mr. Daphtary very fairly said that he 
did not dispute that the general costs of 
the action should be added to the mortgage 
debt, Ido not think that I ought to make 
any order drawing a distinction between 
the general costs of the action and any 
other costs of this action. To the extent 
to which defendants Nos. 4-A and 5 and 
6 have by their conduct, which I have held 
to be unjustified, increased the costs, they 
ought to pay them, and no further, 

I think that the proper order to make as 
regards costs in this suit is that as between 
the plaintiff and defendants Nos. 1 to 3 the 
costs of the suit should be taxed as if it 
had been an uncontested long cause, and 
that the plaintiff should be at liberty to 
add those costs on to his mortgage security, 
and that neither defendant No. 4A, nor 
defendants Noe. 5 and 6 should be saddled 
with any of those costs. To the extent 
however to which the costs of the suit have 
been increased by the issues raised by 
defendants Nos. 4-A and 5 and 6, defendants 
Nos. 4-4 and 5 and 6 ought to pay those 
costs to the plaintiff personally from the 
date of the filing of their respective written 
statements. That is the order which I 
make. This order will of course include 
the costs of the hearing of this suit incurred 
because it proceeded on the issues raised 
as a contested long cause and did not end 
as an uncontested long cause, as it would 
have done if those issues had not been 
raised, Mr. Somjee informed me that he 
would not ask for costs against either 
defendant No. 4, or defendants Nos. 7 to 
12, or defendant No. 13. Accordingly there 
will ke no order for ecsts as between the 
plaintiff and those defendants. 

D. Order accordingly, 
Kasan 
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LAHORE HIGH COURT 
First Appeal No. 31 of 1939 
January 25, 1940 
TEK CHAND AND ABDUL RASHID, JJ. 
SIRAJ DIN—DEFENDANT— APPELLANT 


versus 
UMAR DIN—P tatntryF—Respon pant 
Limitation Act (IX of 1908), s. 19— Held, endorse- 
ment amounted to acknowledgment — Usurious Loans 
Act (II of 1918), s. 3—Interest fixed at 2 per cent. 
per mensem—On default interest payable from date 


Z bond — Transaction, held substantially un- 
air. 

An endorsement at the back of the bond was as 
followa: “today.. enso Ra 380-10-Oreeee e 


were paid towards this bond”, It was thumb-marked 
by the debtor : 

Held, that it amounted to an acknowledgment under 
s. 19, Lim, Act. 36 Ind, Oas, 240 (1) and 64 Ind. Oas. 
988 (2), relied on. 

here the interest was fixed at Rs. 2 per cent, 

per mensem, andin case of default interest was pay- 
able from the date of the execution of the bond and not 
from the date of the default: 

Held, that the transaction was substantially un- 
jen within the meaning of s, 3, Usurioua Loans 

ct, 


F., A, from the decree of the Senior Sub- 
Tage, Sheikhupura, dated November 17, 

38. 

Messrs. Mehr Chand Mahajan and Ram 
Labhaya Kapur for Mr. Bharat Chand 
Verma, for the Appellant. 

Messrs. Barkat Ali and Shamair Chand, 
for the Respondent. 


Abdul Rashid, J.—This appeal has 
aricen out of an action brought by Umar 
Din for recovery of Rs. 7,364-3-9 on the 
basis of a bond against Siraj Din. The 
allegations of the plaintiff were that Siraj 
Din executed a bond in his favour on 
February 20, 1932, for Rs. 4,414 and promis- 
ed to repay the amount in two equal instal- 
ments on May 27,and November 29, res- 
pectively. In case of default the defendant 
agreed to pay interest at the rate of Rs. 24 
per cent. per annum. According to the 
plaintiff, the defendant had made three 
tepayments, that is, Rs. 374-4-0 towards 
interest on February 12, 1934, Rs, 360-10-0 
towards principal on February 4, 1935, and 
Re. 49753 towards principal and Rs. 326-9-0 
towards interest on October 7, 1936. These 
payments were relied upon for extension 
of the period of limitation. Tbe defendant 
pleaded, inter alia, that the entries regarde 
ing repayments on the back of the bond 
were fictitious and false, Rupees, 1,558+12-3. 
had been paid, according to the defendant, 
on different occasions. The balance was 
repaid by executing a fresh bond on 
March 6, 1937, for Rs, 2,900. In his state- 
ment before the issues, the defendant 
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while admitting the repayments stated 
- that he did not remember the dates on which 

the repayments had been made. It was 
further pleaded that interest was excessive 
and that the whole account was fictitious. 
Reference was also made in the wirtten 
statement of the defendant to Debtors’ 
Protection Act and it was stated that the 
plaintiff should be called upon to prove the 
consideration of the bond in question. On 
these pleadings the trial Oourt framed the 
following issues : 

“1, Whether the suit is within limitation ? 

2. Whether there was a novation of contract by 
the execution of a fresh bond on March 6, 1937? 

3. Whether the suit is maintainable in the name 
of firm ? 
5 4. Y hethar the bond in suit was for considera- 
100 

5. Whether the defendant can be permitted to 
prove by oral evidence that no interest was agreed 
to be paid ?” 


The trial Court passed a decree for 
Rs. 7,064 with proportionate costs in favour 
of the plaintiff. Only Re, 300 were dis- 
allowed on account of interest for the first 
four months as a statement of account had 
not been sent by the plaintiff to the defen- 
dant with respect to that period, Againat 
this decision the defendant has preferred an 
appeal to this Court. The first question for 
consideration is whether repayments were 
made by the defendant to the plaintiff on 
February 12, 1934, February 4, 1935 and 
October 7, 1936. It was contended by Mr. 
Mehr Ohand Mahajan on behalf of the 
appellant that it had not been established 
that the sum of Rs. 374-4-0 was paid by 
Siraj Din to Umar Din on February 12, 
1934. (After discussing evidence his Lord- 
ship concluded that the endorsements were 
made on the dates on which they purported 
to have been made and proceeded.) 

The next question for consideration is 
whether the plaintiff got a fresh bond exe- 
cuted for a sum of Rs. 2,900 on March 6, 
1937, by the defendant and accepted this 
bond in repayment of the amount due to 
him on the bond in suit. On March 6, 1937, 
about Rs. 5,000 was due to the plaintiff from 
the defendant on account of interest and 
a sum of Rs, 2,855-3-9 at least was due on 
account of principal, One cannot conceive 
why the plaintiff agreed toaccept a bond for 
Rs. 2,900 only in respect of his claim of 
about Rs, 8,000 when he was not receiving a 
single peany in cash on March 6, 1937. This 
circumstance is of considerable importance 

n weighing the evidence regarding the 
: Xecution of the new bond. On August 27, 
1931, a statement of account was sent by the 
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plaintiff to the defendant by registered post 
and this statement of account shows that 
the plaintiff was demanding a sum of over 
Rs. 8,000 from the defendant in respect of 
the bond in suit. The defendant refused to 
accept this registered letter and the state» 
ment of account was accordingly returned 
to the plaintiff. If a new bond had been 
accepted by the plaintiff from the defendant 
in respect of the amount due on the bond in 
suit, there was no reason for the defendant 
to refuse to receive the statement of account 
referred to above. 

The defendant relies on the evidence of 
Ghulam Hussain (D. W. No. 3) and Moham» 
mad Nawaz (D, W, No. 4) in support of the 
execution of the new bond (Ex. D. W. 
No. 4/1), Ghulam Hussain is an unsatis- 
factory witness as there does not appear to 
be any reason as to why he was present at 
the house of Mohammad Nawaz on the 
afternoon of March 6, 1937. He deposed 
that he had never seen the plaintiff or the 
defendant before, He only knew Moham- 
mad Nawaz petition-writer. Hs also appears 
to be ignorant of a great many details 
connected with the execution of the bond, 
I am not prepared to place any reliance on 


the evidence of Mohammad Nawaz alone - 
in view of the circumstances alluded to . 


above. I therefore hold that it has not been 
established that the plaintif ever agreed to 


receive a sum of Rs. 2,900 in respect of - 


the amount due on the bond in suit. It may 
be that the defendant executed a bond for 


Rs, 2,800 and got it entered in the register - 


t 


of Mohammad Nawaz, but the plaintiff . 
does not appear to have been a party to - 


this transaction. I accordingly hold that 
no novation of contract has been establish- 
ed on the present record, The endorsement, 
dated February 4, 1935, (Ex. P/9) is in the 
following terms : 

“Today, 21st Magh Sambat 1991, corresponding to 
February 4, 1935, Ra, 360-10-0, half of which comes 
to Rs 180-5-0 on account of price of white paddy 
weighing 393 maunds and 10 topas atthe rate of 
174 topas per rupee for sawant 1991 were paid 
towards this bond.” 


This endorsement is thumb-marked by 
Siraj Din, defendant. The plaintiff claims 
that the endorsement reproduced above 
amounts to an acknowledgment under s, 19, 
Lim. Act, and that it also extends limita- 
tion under s. 20. In my opinion the 
endorsement in question clearly amounts to 
an acknowledgment under s. 19, Reference 
may be made in this connection to a Division 
Bench ruling of the Madras High Oourt 
reported in Venkatakrishniah v. Sub- 
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barayudu (1). An entry in that case which 
was held to amount to an acknowledgment 
was in the following words: “Rs. 378 paid 
towards this document (8d) K. V. Subs 
barayundun”. It was held that 

“the endorsement amounted to an acknowledgment 
of liability within the meaning ors. 19, Lim, Act, 
though the payment was not good asa part payment 
within the meaning of s. 20 of the Act.” 

This ruling is practically on all fours with 
the present case. To the same effect is 
Prasanna Kumar yv, Niranjan Ray (2). 
Mr. Mehr Chand did not contest the core 
rectness cf the proposition enunciated above, 
Ee urged, however, that s. 19 had not been 
relied upon in the plaint. All the endorse- 
ments made on the back of the bond were 
referred to specifically in the plaint and 
it was the function of the Court to apply 
the law applicable to the facts mentioned 
in the plaint by the plaintiff. I would there- 
fore hold that asthe endorsement, dated 
February 4, 1935, on the back of the bond 
amounts to an acknowledgment under s. 19, 


the suit of the plaintiff is within limitation. : 


In this view of the matter it is not necessary 
to determine whether the payments alluded 
to above come within the purview of s. 20 
of the Act. 


Under s. 3, Usurious Loans Act, if the 
interest is “excessive” or if the transaction 
is “‘substantially unfair’ 
parties, it is the duty of the Court to exercise 
all or any of the powers referred to in 
sub-cls. (2), (42) and (iii) of cl. (b) of s. 3. In 
the present case interest was fixed at Ra, 2 
per cent. per mensem, Moreover, in case of 
default interest was payable from the date 
of the execution of the bond and not from 
the date of the default. In these circum- 
stances the transaction between the 
parties, in my opinion, was substantially 
unfair and the whole account between the 
parties must be re-opened in order to de- 
termine as to what amount, if any, is due 
from the defendant tothe plaintiff under 
the bond in suit. All payments by the 
debtor were made in kind; gram, wheat and 
paddy delivered to the plaintiff in large 
quantities on various occasions. The mar- 
ket rate of the commodities delivered to the 
plaintiff has not been brought on the 
record. In order to give relief to the debtor 
under the provisions of the Act, it is 
essential that an enquiry should be made 
into this matter so as to see whether proper 


(1) 40 M 698; 36 Ind, Gas. 240; A I R 1917 Mad, 8053 
3 L W 576; (916) 2M W N 256, 

(2) 48 O 1046; 64 Ind, Oas. 988; A IR 1921 Oal. 331; 
e 33 0L J 433; 26 O W N 213. 
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prices have been allowed to the debtor by. 
the creditor. . 

We accordingly remand the case under 
O. XLI, r. 25, Civil P. O., to the trial Court 
for an enquiry on this point. Both parties 
will be required to adduce evidence as to 
the market rates of the different commodities _- 
on the various dates given in the account. 
The evidence of the plaintif shall be re- 
corded first. The Oourt will submit ita 
report, with its finding, within a period 
of three months from this date. Both 
Counsel have been directed to cause their 
clients to appear before the Senior Sub- 
ordinate Judge, Sheikhupura, on February 
20, 1940, when a ‘date will be fixed for. 
recording evidence, 


Tek Chand, J.—I agree. 
8. _ Order accordingly, 


BOMBAY HIGH COURT : 

Small Cause Court Suit No. 6607 of 1936 

February 14, 1940 
BLACKWELL, J. . 
MUNICIPAL CORPORATION, CITY oF 
BOMBAY—PaIntire 
versus 
ANANDRAO NARAYAN SURVE 
— DEPENDANT 

Costs—Municipal corporation appointing solicitor 
to do legal work on fixed monthly salary-—~Pro. 
ceedings against corporation dismissed in its favour 
with costs—Oorporation, if can set-off against 
salary paid to solicitor and recover them by way 
of indemnity from opposite party—Onus of proving 
that fees were more than indemnity. 

A Municipal Oorporation appointed a solicitor on 
a fixed salary of Ks, 1,000 a month. He was re- 
quired to give hiswhole time tothe service of the 
Municipal Corporation and was not to be allowed to 
engage in private practice. He was also entitled to 
the benefit of the municipal leave and provident 
fund rules. His duties were to look after the legs 
important legal work of the Municipality. Certain 
proceedings against the corporation were dismissed 
in ita favour with costs: ` 

Held, that the Court in the absence of evidence to 
the contrary ought to assume in favour of the 
Municipal Corporation that the party and party 
costs applicable according-to the scale should he 
treated as expenditure reasonably incurred in the. 
conduct of the particular litigation and that the 
Municipal Corporation were entitled to set off those 
costs against the salary paid to the solicitor, and 
that they were entitled to recover them by way of 
indemnity from the opposite party. The Attorney- 
General v. Shillibeer (3), Galloway v. Corporation of 
London (4) and Henderson v. Merthyr Tydfil Urban 
Council (5), relied on. [p. 126, cola, 1 & 2.) 

Held, also that the onus was upon the opposite 
party of showing that in the particular circumstances 
of the case the allowance provided for by the scale 
would give more than an indemnity, [p. 126, col, 2] 
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.Mr. B. J. Desai and Sir Jamshedji Kanga, 
for the Plaintiffs. 

Messrs, G. N. Joshi and M, C. Setalvad, 
(The Advocate: General), for the Defendant, 


Judgment,—This is a summons asking 
for a review of taxation. The applicant was 
sued in the Oourt of Small Oauses as heir 
and legal representative of his deceased 
mother in respect of tha riot tax applicable 
to a certain building, His defence was that 
he was the owner of the building, and being 
an exempted person was not liable, The 
Court passed a money decree against him 
ordering him to pay the tax out of the assets 
left by his mother which might have come 
to his hands. The plaintiffs, the Municipal 
Corporation of Bombay, got the decree 
transferred to the High Oourt for execution 
by attachment and sale of the immovable 
property. The applicant took out a Chamber 
Summons for raising the attachment which 
was dismissed with costs by Kania, J., by 
an order dated December 1, 1937. Thereafter 
the execution proceedings were continued 
and certain further costs were incurred in 
connection with those proceedings. Mr.P. M. 
Clubwalla was acting as the plaintiffs’ soli- 
citor in connection with the summons taken 
out by the applicant to raise the attachment, 
He went on leave preliminary to retirement 
at the end of December 1937, and actually 
retiredon April 30, 1938, From the time 
when he went on leave preliminary to retire- 
ment Mr. M. B. Maniar acted in his place, 
and was continued by the plaintiffs as their 
solicitor after Mr, P. M. Olubwalla’s retire- 
ment. Two bills of costs were originally 
prepared, one relating to the Chamber Sums 
mons before Kania, J., and the other relating 
to the execution proceedings. Subsequently 
those bills were consolidated and they were 
taxed as aconsclidated bill notwithstanding 
the protest ofthe applicant who contended 
that a consolidated bill could not properly 
be presented. Various other objections were 
taken bafore the Taxing Master, which I 
need not refer to having regard to the agrees 
ment come to between the parties as to the 
lines upon which I should deal with this 
summons. That agreement is as follows: 
The matter is to be treated as if the bill 
lodged for taxation had contained only items 
relating to the Ohamber Summons which 
was dismissed by Kania, J. All other items 
in the bill are to be deleted and the matter 
isto proceed before me as if they never had 
peen included in that bill, 


_ Before the Taxing Master certain items 
inthe bill, in-the form as now before me 
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pursuant to the agreement between the 
parties, were objected to upon the assump- 
tion made for that purpose that if was a 
proper bill, and upon that assumption the 
Taxing Master sustained a number of those 
objections, The items so objected to, as to 
which the Taxing Master upheld the objece 
tions, are to be treated as having been pro: 
perly objected to, and the plaintiffs will not 
seek to recover them. As regards all the 
items deleted by the agreement from the 
consolidated bill the plaintiffs further under- 
take not to seek to recover them by any 
means hereafter from the applicant. In the 
event of my deciding that the plaintiffs’ 
solicitor was entitled to present a bill in the 
form in which by arrangement if now ap- 
pears before me, the items in the bill as 
they now finally stand, pursuant to what 
I have said, are agreed to between the 
parties. In the event of my holding that the. 
plaintiffs’ solicitor was not entitled to 
present a bill for profit costs as well as out 
of pocket expenses, but was only entitled to 
presenta bill for out of pocket expenses, 
the parties have agreed that the out of 
pocket expenses amount to Rs. 1559-6, They 
have also agreed that the profit costs pro» 
perly incurred amount to Rs. 331-100. As 
regards the costs incurred before the 
Taxing Master it was agreed that each 
party should bear their own costs. I proe 
ceed to consider the matter in thelight of 
the agreement come to between the parties. 
The substantial point for my determination 
is whether the plaintiffs’ solicitor being an 
employee of the plaintiffs upon a salary is 
by reason of his being so employed not 
entitled to present a bill which will include 
profit costs, but only to presenta bill for 
out of pocket expenses or whether notwith- 
standing that he is employed on a salary 
basis he is entitled to present a bill which. 
will include profit costs. 

A number of documents which have a 
bearing upon the terms upon which the 
solicitor was employed by the plaintiffs 
have been put in collectively as Ex. (A). It 
is not necessary to refer to them all in 
detail. It will be enough itf I give the sub- 
stance of the material matters emerging 
therefrom. I may here mention that the 
actual documents relating to the employ- 
ment of Mr. Olubwalla as. the plaintifs’ 
solicitor were’ not available in Oourt, but 
a number of documents relating to the ems 
ployment of his successor, Mr. Maniar, 
were in Court. The parties agree that, 
except as to the question of remuneration 
the documents relating to Mr. Maniar’s, 


122 


appointment and employment were equally 
applicable to Mr..Olubwalla and that the 
documents put in, so far as they relate to 
Mr. Maniar, may be treated, apart from 
the question of remuneration, as relating 
to Mr. Clubwalla. Mr. Clubwalla was re- 
quired to give his whole time to the service 
of the Municipal Corporation and was not 
to be allowed to engage in private practice. 
He was also entitled to the benefit of the 
municipal leave and provident fund rules. 
His duties were to look after the less im- 
portant legal work of the Municipality. It 
embraced all High Court suits relating to 
property taxes, ejectment and recovery of 
rents, suits filed against the Municipal Gor- 
poration, ail municipal references and suits 
filed against the Municipal Oorporation in 
the Small Cause Court, assessment and 
election appeals, and various nonecontene 
tious matters. The salary agreed to be paid 
to Mr. Olubwalla was Rs. 1,000 a month up 
to Dacember 1937, when he went on leave 
preliminary to retirement. 

As appears from a statement of Mr, 
Coltman before the Taxing Master on De» 
cember 3, 1938, which Counsel agreed was 
accurate, and which was .put in as part of 
Ex. (A) (Coll.), the Municipal Oorporation 
also employed an assisstant solicitor on a 
salary of Rs. 220 a month, a further assis- 
tant, a qualified Pleader, at Rs, 130 per 
month, a clerk, a qualified Pleader, at 
Rs.90 a month, two typists at Rs. 75 and 
Rs. 60 a month, a general court clerk at 
Rs. 90 a month, a search clerk at Rs. 65 a 
month, a despatch and filing clerk at Re, 40 
a month and three peons at Rs, 25 per 
month, each, and an outside bill clerk. 
Oommission at four per cent, on recoveries 
on bills made by the outside bill clerk were 
payable up to March 1938, after which 
date the bill clerk was paid two par cent. 
Further the Municipal Corporation provid- 
ed office rooms, furniture, stationery, lights 
and other expenses incidental to a solicitor's 
office, and also, a law library for the use of 
the solicitor. In addition therefore to pay- 
ing Mr. Olubwalla Rs. 1,000 per month the 
Municipal Corporation incurred in connec« 
tion witn their legal assistant’s department 
further monthly expenses which may ba 
taken roughly to come to about another 
Rs. 1,000 a month, and further they have 
to keep up the office and maintain the inci- 
dental expenses relating thereto. 

. Under the order of Kania, J., of December 

1, 1937, the applicant was ordered to 
pay tothe plaintifis their costs of and inci- 
. dental to the Chamber Summons and of the 
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order made by him when taxed and noted 
in the margin. The taxation contemplated 
by that order was of coursə taxation party 

and party. It is common ground between the 

applicant andthe plaintiffs in this matter 

that taxation as between party and party - 
isin the nature of an indemnity, In that 

connexion the observations of Bramwell B, 

in Harold v. Smith (1), were referred to 
(p. 385*) : “Costs as between party and 
party,” said Bramwell B., 

“given by the law as an indemnity to the 

person entitled to them: they are not imposed as 
a. punishment on the party who pays them, nor 
given as a bonusto the party who receives them, 

Therefore, if the extent of the damnification can 

be found out, the extent to which costs ought to 

be allowed is also ascertained. Of course, I do not 
say there are not exceptional cases, in which cer- 

tain arbitrary rules of taxation have been laid 
down; but, as a general rule, costs are an indem- 

nity, and the principle is this—find ‘out the 
damnification, and then you find out the costs 
which should be allowed.” 


It has been argued by Mr. Joshi for the 
applicant that in the present matter the 
damnification in this case has not been 
found out, and that there is no evidence 
what the damnification in fact has been, 
Consequently, his argument is that the 
Court is not ina position to find out the 
costs which should be allowed, and there- 
fore that no costs should be allowed except 
the out of pockets which he concedes are 
properly recoverable from the applicant, I 
shall return to this argument later. Gundry 
v, Sainsbury (2), was referred to. There, it was 
proved that the plaintiff had agreed with 
the solicitor that he should not pay him 
any costs. The Court held that at Common 
Law as well as under the Attorneys and 
Solicitors Act of 1870, the plaintiff could 
not recover from the ‘defendant more Costs 
than he was liable to pay his solicitor inase 
much as party and party costs were 
awarded as an indemnity only. The plain» 
tiffs do not dispute the principle laid down 
in that case which is applicable where an 
agreement has been proved to have been 
entered into between the solicitor and the 
client that the client should not be liable 
to pay any costs, That case has no direct 
bearing upon the matter before me. 

Three English cases were cited which 
have a definite bearing upon the point which 
I have to determine, and I will briefly 
consider them in order of date. In 1849 


(1) 1860) 5 H & N 381; 29 L J Ex. 14]; 6 Jur. 


(N s) 254; 1 L T 556; 8W R 447 


(2) (1910) i K B 645; 79L J K B 713,102 L T 
440; 54 S J 327; 26 T L R 321. à 


* Page of (1860) 5 H & N.—[Ed.] 
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the case in The Attorney-General v. Shilli- 
beer (3) came before the Oourt of Ex- 
chequer of Pleas. It arose out of an excise 
information, and the question was whether 
the Crown, which by 2 & 3 Will, IV, c. 120, 
8.101, was entitled to “full costs of suit 
and all other reasonable charges and 
expenses , was eniitled to recover costs 
because the Orown employed the solicitor 
of excise at an annual salary, and had not 
incurred any expenditure in matters pend- 
ing in the particular suit. Mr, Joshi argued 
that that case had no bearing upon the 
point before me inasmuch as, in his sub- 
mission, the decision was given only in 
reference to a statutory right conferring 
upon the Crown, which usually neither 
Pays nor receives costs, the right to receive 
the full costs of the suit. I do not agree 
with Mr. Jcshi’s submission, It is, in my 
opinion, quite contrary to the view expressed. 
by Parke B., who delivered the judgment 
of the Court. An extract from his judgment 
will make this plain and will also show 
the opinion which the Court arrived at upon 
the question of the solicitor being employed 
on an annual salary. Parke B. said 
(p. 117*): 

“The statute gives full costs, and that means full 
costs just in the same way as in an ordinary suit 
between subject and subject; those are taxed accord- 
ing to the well known scale, and the attorney is 
allowed so much for his fees. We think thet the 
meaning of the statute was to give the Orown soli- 
citor the same fees, Then, it was argued on the 
other side that this was not to be for the benefit of 
tbe defendant, and that any agreement the Crown 
chooses to make for the benefit of the public, as this 
agreement obviously is, that the solicitor should only 
receive a certain annual stipend, cannot affect the 
defendant, who must pay the ordinary fees. It is 
perfectly clear that the Crown incurred expenses 
about this suit; and unless the Crown is to be 
compensated by the payment of the ordinary fees 
there would be no mode of compensating it at all, 
beeause it is impossible for the Crown to say what 
proportion the expense of conducting this particular 
suit must bear to the entire salary for the year until 
the end of the year, when all the suits are known, 
and when the expense of each would be calculated, 
which at the time the costs are taxed it is impossible 
to know; and therefore it is impossible, if the Orown 
is to be compensated at all, that it should be com- 
pensated except in the way of payment of the 
ordinary fees. Then it was said that it is the 
fault of the Orown, because they have made 
such a bargain with the solicitor that the 
cannot tell how much salary is paid of suc 
costs of a  paticular suit since they made 
such a bargain with the solicitor. We think that 
objection really has no weight. The Crown has a 
solicitor, and makes a perfectly fair bargain with 
him, very much to the benefit of the public, and we 
think that ought to make no difference in the case, 
The costs of this suit are to be taxed on the same 


(3) (1849) 4 Ex, 606; 19 L J Ex. lib. 
*Page of (1849) 19 L J Ex.—[Ed,] 
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principle as if the Orown solicitor were himself 
condacting each suit at the expanse of the Orown in 
the ordinary way.” 

In my opinion it is plain from this judg- 
ment that the Court treated the statutory 
tight as conferring upon the solicitor not 
the right to receive such full costs as the 
solicitor might allege that he had ineurred: 
in the conduct of the litigation, but only 
such full costs as were properly recover- 


‘able on taxation treating the matter as if 


it were a matter between subject and 
subject in an ordinary suit or litigation.. 
Mr. Joshi argued that the question of inde- 
mnity wasnot referred to in terms in the 
judgment, Thatis true. Butit seems to 
me plain from the words used by Parke B,. 
that he had the principle of indemnity in 
mind when he referred to the fact that 
the Orown had incurred expenses in cons 
nection with the suit, and that it would be- 
impossible for the Crown to say what pro- 
portion the expenses of conducting the 
particular suit must bear to the entire 
salary for the year. The judgment certainly 
proceeded upon the basis that the Orown 
was entitled to devote the costs recoverable 
on taxation in reduction of the salary 
payable by the Crown tothe attorney. That. 
is the principle which underlies the later 
cases to which I shall proceed to refer. 

In Galloway v. Corporation of London 
(4) an agreement had been entered into 
between a client and a solicitor, that the 
solicitor should be paid a fixed yearly 
salary, to be clear of all expenses of 
his office, and to include all emoluments, . 
he paying to the client any surplus which 
might arise of receipts over paymante.. 
It was objected on the taxation of a 
bill lodged on behalf of the Corporation 
of London by the solicitor at the end of the 
litigation, which went to the House of 
Lords, that by reason of the agreement 
entered into only costs out of pocket should 
be allowed. In the course of his judgment 
Sir W. Page-Wood V. O. said (p. 96*) : 

“The agreement is simply this: that the solicitor’ 
instead of charging his client with all those sums - 
which he would be entitled to put down to his 
debit,’ charges the client with a fixed sum per 
annum, and agrees that he shall be remunerated 
in that way. When the client is ordered to be paid 
costs, the bill is to be taxed in the ordinary way, . 
and the certified amount is to go in relief of the 
salary engaged tobe paid, and the surplus, if any” 
ig to be carried over.” 

The Vice-Chancellor then referred to the 
argument that such an arrangement would 


(4) (1867) 4Eq. £0; {36L J Ch. 978; 16 L T 407; . 
15 W R 1032. | 
*Page of (1867) 4 Eq.—[ Ed.] 
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really amount to an engagement by the 
solicitor for the profit of the client, and that 
‘such an arrangement might result in the 
lieni, making a profit out of litigation. The 
Vice-Chancellor, however, pointed out that 
‘some suits might be won, and some suits 
might be lost, and that the inference that 
‘such an agreement was made with a view 
to make profits could not fairly be drawa 
from the nature of the agreement. Towards 
the end of his judgment the learned Vice- 
Ohancellor said (p. 97*)s 

“The argument which struck me most was that 
with regard to the indemnity; but I cannot appre- 
hend that the Court can investigate agreements of 
this nature with respect to auch a question. Mr. 
Bagshawe cited a case which tended to support hia 
view, with reference tothe principle of indemnity, 
where a person is ordered to pay costs; and, for 
aught I know, if an agreement has been entered 
into by a client with a solicitor that he shall pay 
no costs, it may be a question whether or not the 
opposite party can avail himself of that agreement, 
and say to the client, you do not require indemnity. 
But it cannot be so in a case of this kind, where it 
is impossible for the Court, without directing an 
account between the corporation and the solicitor, 
to know whether these costs will or not exceed the 
salary they pay. There are no means of investigat- 
ing whether the corporation will or will not be 
indemnified without such an account being directed, 
and an application to the Court to direct such an 
-account would be wholly groundless.” 


In that case therefore the learned Vice- 
‘Chancellor took the view that when a 
solicitor was employed on a salary basis 
nevertheless bills could be presented and 
taxed in connection with the litigation in 
the ordinarry way and the amount certified 
would go in relief of the salary engaged to 
‘be paid, and he further took the view that 
as in such cases there are no means of 
investigating the question of damnification 
the Court ought not to go into such a ques- 
tion. Mr. Joshi for the applicant strongly 
contended against this view of the matter, 
and urged that a party who seeks to recover 
costs from the oppcsite party must show 
in every case which arises that he has in 
fact been damnified, and that if he cannot 
do ao he cannot recover costs from the 

: opposite party. 

A case very similar to the present came 
before the Divisional Court in Henderson 
v. Merthyr Tydfil Urban Council (5). There 
the District Council employed a solicitor as 
their clerk at a fixed annnal salary of 
£400, for which among other things he 
was to prosecute and defend all legal pro- 
ceedings taken by or against them. Out 
of pocket expenses were to be paid for 


ae (1800) 1 Q B 434; 9 JQ B335;48 W R 
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them. Inan action brought against them, 
judgment.was entered for them with costs, 
to be taxed as between solicitor and client, 
they being entitled to taxation upon that 
footing by virtue of a provision in the 
Public Authorities Protection Act, 1893. 
On taxation the Registrar struck out all 
items except out of pocket expenses paid by 
the solicitor, on tha ground that all work 


. done by him in the conduct of the action: 


was covered by his salary. The Divisional 
Court held that this taxation was wrong, 
and that it ought to be reviewed, 

The argument adduced by Mr. Sankey 
for the respondent’ in that case was very 
similar io the argument submitted to me by 
Mr. Joshi. It was urged that costs are only, 
an indemnity, and that the public body in 
that case had to pay a salary of £400 a year 
quite apart from that particular action and 
from any work done by the solicitor in it 
that the profit costs of the solicitor were all 
included in the terms of his appointment 
in his salary, and that, therefore, by reason 
of s. 5, Solicitors Act, 1870, which is only 
declaratory of the Common Law, the Council 
could not recover from the person ordered 
to pay costs more than the amount which 
they would have to pay to their solicitor, 
that is tosay, the out of pocket expenses. 
The Registrar had found on taxing the bill 
that the sum of £11-128.-7d. had been 
charged by the solicitor for the work done, 
and he struck that off on the ground that 
that work was paid for by the client by the 
annual salary of £400. Ohannel, J.,in his 
judgment said (p. 437*): 

“Now, the question for us is whether the Regis- 
trar was right. No doubt the sum of £100. per 
annum was paid to the solicitor in respect both of 
the litigious and the non-litigious work done by 
the solicitor for the District Oounoil. A certain 
proportion of the £400.—it is quite impossible to say 
how much—was, therefore, paid in respect of this 
particular work which was done by the solicitor in 
this action, It is for the party objecting to the 
allowance of the usual costs under such circum- 
stances toshow that the allowance will give more 
than an indemnity, and in all ordinary cases, such 
as the present, it is impossible for him to show 
In some cases, however, he might be able to 

0 80." 

The learned Judge instanced a case in 
which the costs of the litigation exceeded 
the amount of the salary payable to the 
solicitor. The learned Judge continued 
(p, 437*): 

“Hero, however, the Registrar was wrong in dis- 
allowing the whole of the solicitor’s profit costs. A 
certain part of the salary of £460 was paid by the 
District Council in respect of them, and that por- 
tion ought to have been allowed and paid by the 





*Page of (1867) 4 Eq.—[Hd.]' 
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opposite party. It muat be assumed until the con- 
trary is shown that £4100 is a proper sum to be paid 
to the solicitor for his whole year's work, and also 
that £11 12s. 7d. was a proper sum to be paid to 
him for this part of his work, The District Council 
must, therefore, be presumed to be paying their 
solicitor £11 12s. 7d. out of the £400 for this very 
work, It seems to me that the Registrar was clearly 
wrong in disallowing the whole of the amount 
charged by the solicitor in respect of work done 
by him, and, further, that unless something 
could be shown which it is most improbable in 
this case can be shown, the whole ought to have 
been allowed, and, therefore, I think that there 
must be a review of the taxation, Oases such as 
this arise frequently, and I believe that they are 
always dealt with in the High Qourt in the way 
T have mentioned.” . 

Mr, Joshi submitted that this decision 
was wrong, and that I ought not to be 
guided by it. He argued’ that the learned 
Judge had wrongly placed the onus on the 
party against whom costs were to be 
recovered to show that the costs as taxed 
would give more than an indemnity, 
Mr. Jcshi argued that it was for the party 
seeking to recover the costs to prove that 
he was entitled to the indemnity and to 
adduce evidence to show that he had 
actually incurred a liability for the costs 
which he sought to recover by way of in- 
demnity. Ido not agree with Mr, Joshi’s 
argument, and in my opinion he has not 
appreciated what underlies the judgment 
of the Divisional Court in this case. In 
my opinion that judgment proceeded upon 
the footing that the Council. were entitled 
to receive costs and to appropriate them in 
reduction of the salary payable by them 
to the solicitor, As was pointed out by 
Channell, J., the District Council had a 
quantity of work which must be done by 
a solicitor, some of it being litigious and 
some non-litigious, and that they paid 
the solicitor £400 a year for his services 
both in respect of litigious and of other 
matters, 


Ohannell, J., agreed that the matter must 
be approached upon the footing that when 
the Oouncil were successful in an action 
and costs were awarded they were only 
entitled to an indemnity, and he dealt 
with the case in his judgment upon the 
basis that the Council were entitled to 
receive costs in reduction of the salary 
agreed to be paid by them to the solici- 
tor partly in respect of litigation te be 
conducted by him; in other words, the 
matter had to be looked at as if the 
Council had paid to the solicitor costs in 
advance of litigation in which they might 
be engaged out of which litigation they 
might recover costs and set them off against 
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the salary so paid in advance. If this is, 
as I think it is, the principle underlying 
the judgment, Channell, J., took the view 
that inasmuch as the costs of litigation 
as between party and party are fixed by 
a scale, that scale must be treated as 
a fair remuneration for the work done and 
services rendered in respect of that litiga- 
tion, notwithstanding that the solicitor was 
paid a salary, and that therefore in the 
absence of any evidence to the contrary it 
would be proper to treat such costs awarded 
according to the scale as the expenses 
actually incurred by the client for which 
he was entitled to be indemnified by the 
opposite party. I donot agree with Mr. 
Joshi’s contention that the learned Judge 
put the onus upon the wrong party reading 
his judgment asa whole. I agree with that 
judgment, and I think that I ought to apply 
the principle underlying it to the matter 
before me, 

Two Indian cases were referred to vizy. 
Azimulla Saheb v. Secretary of State (6) and 
on appeal in Muhammad Alim Oollah Saheb 
v, Secretary of State (7) and Nusserwanji di 
Co. V, 8. S. Wartenfels (8). Ido not think. 
it necessary to discuss the Madras case. 
In that case, as well as in the Bombay case, 
the solicitor, according to the terms of his 
employment, was entitled in addition to 
the salary payable to him to retain any 
costs awarded to the Secretary of State in 
litigation. Macleod, J., held that even 
though the solicitor was entitled to retain 
for himself the costs of the litigation, and 
that therefore the Secretary of State could 
not set off those costs against the salary 
payable to the solicitor, nevertheless the- 
Secretary of State wae entitled» to be com» 
pensated by receiving costs from the losing 
party. He said (p. 597*) ; 

“If they choose, instead of setting off their costs. 
against the salary they haveto pay, to hand them 
over to their solicitor as a bonus, can the plaintiffs 
object? I think they could only object if the soli- 


citor depended entirely on his remuneration for 
costs recovered from opposite parties.” 


A case of that character is not before me. 
lf it were, I should, of course, be bound 
by that decision, though I may be allowed 
to say with great respect that I very 
much doubt whether the decision there 
actually come to was correct inasmuch AB. 
the costs recovered were to go, not in 
reduction of the salary, but into the pocket. 

(6) 15 M 405. 

(717 M162. 


(8) 40 B £88; 33 Ind. Cas, 562; A I R 1916 Bom, 
258; 18 Bom. L R 118. 


#Page of 40 B—[Ea.| 





126 


of the solicitor in addition to the salary. 
I am concerned with a case where, if costs 
as between party and party sre allowed to 
be recovered, the Municipal Corporation 
will be at liberty to set them off against the 
salary payable by them to Mr, Olubwalla. 
In the course of his judgment Macleod, J., 
referred to the English cases to which I 

. have drawn attention, and he appeared to 
assent to the principles laid down in them. 
1 also assent to them. 

I have come to the conclusion that the 
plaintiffs’ contention is right, and that of 
the applicant wrong. In my opinion the 
agreement made between the Municipal 
‘Corporation and Mr. Olubwalla was of a 
character which permits the Municipal 
‘Oorporation to recover the costs of litigation 
in which they are successful and to set off 
those ‘costs against the salaries and various 
expenses incurred by them in their legal 
assistant’s department. Part of the work 
to be done by their legal assistants is 
litigious work and in fixing the salaries 
payable to their employees, in their legal 
department, some of whom are qualifed 
professional men, the Municipal Corporation 
must, I think, be taken to have had in 
view the amount of litigation in which 
they were likely to be involved spread 
over a period of years, and to have fixed the 
salaries payable by them to their various 
legal assistants in the light of the possibility 
-of recovering costs out of some of the 
litigation in which they might be involved. 
If this be the right view to take of the 
agreement which they made, then it sesms 
to me that the principle laid down in the 
English cases is clearly applicable. It 
would, I think, be impossible for the 
Municipal Oorporation in the case of any 
bill sought to be taxed in connexion with 
a particular litigation to say exactly what 
proportion of the salary payable to their 
.solicitor, or of the general expenses incurred 
by them in connexion with maintaining 
their legal establishment, must bear to the 
entire salary for the year or the expenses 
for the year until the end of the year. 
But it is obvious that some part of the 
salary, and some part of the expenses of the 
legal establishment, were incurred in the 
light of such possible litigation, 

Consequently, it seems to me that the 
Oourt in the absence of evidence to the 
-contrary ought to assume in favour of the 
Municipal Oorporation that the party and 
party costs applicable according to the 
scale should be treated as expenditure 


° reasonably incurred in the conduct of the 
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particular litigation that the Municipal Oor- 
poration are entitled to set off those costs 
against the salary paid tothe solicitor, and 
that they are entitled to recover them by 
way of indemnity from the opposite party. 
In my view. Channell, J. rightly put the 
onus upon the opposite party of showing 
that in the particular circumstances of any 
case the allowance provided for by the 
scale would give more than an indemnity. 
In my opinion, he was also right in saying 
that in all ordinary cases it would be 
impossible for the opposite party to show 
that, though in some cases he might be able 
to do so, 

Counsel are agreed that the profit costs in 
this matter are Rs. 331-10-0, the out of 
pockets being Rs. 155-9-6. I have come to 
the conclusion that that sum of Rs, 331-10-0 
is not in the circumstances more than an 
indemnity, having regard to the fact that 
the plaintiffs were incurring an expenditure 
of Rs. 1,000 per month in salary for 
Mr. Clubwalla, and a further expenditure 
of roughly Rs, 1,000 per month in connexion 
with their legal establishment, and that 
some portion of that expenditure must be 
attributed to the work involved in connes 
xion with this Chamber Summons. In the 
absence of evidence to the contrary, I think 
that I ought to assume that out of the total: 
amount of such expenditure incurred by the 
plaintiffs in connexion with their legal 
establishment Rs. 331-10-0 is the proper 
amount referable to the work in question. 
In my opinion, therefore the applicant fails 
on this Chamber Summons in the form in 
which it has been ultimately agreed that 
should be argued before me, and I dismiss 
it, 

As regards costs Mr. Joshi submits that 
as this is in India a novel point of principle, 
and as he had agreed to the Ohamber 
Summons proceeding upon a restricted 
basis for the purpose of getting this point 
of principle determined the proper order 
would be that each party should bear 
theirown costs. Mr. B. J. Desai informs 
me that the Municipal Corporation are 
prepared to leave the matter to the Court. 
Tn the circumstances,[ think that the proper 
order will be that each party should bear 
theirown costs, and that is the order which 
I make. 

D. Order accordingly. 


- a 
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RANGOON HIGH COURT 
Letters Patent Appeal No. 4 of 1940 
' July 24, 1940 
Roserts, J. J. AND MoSELS, J. 
U. O. MITRA -—-PLAINTIFE 
—APPELLANT 
4 versus 
MOHAMED ISMAIL AND ANOTRER— 
DEFENDANTS— RESPONDENTS. 

Provincial Small Cause Courte Act (IX of 1887), 
2. 15, Sch. 1I—‘Houss’, meaning — Test to determine— 
Cinema Hall, if house — Suit to recover its rent— 
Second appeal, if lies. . 

The test to be applied in determining whether a 
building is a house, is the character of the buildingjand 
the purposes to which it is or can be adapted; not the 
mame by which it iscalled. Though every house is a 
building by no means every building can rightly be 
described as a house. A building designed exclusive- 
ly for public worship and not for residence does not 
become a house merely because some people call it a 
house of prayer. AOinema Hall is not adapted for 
residential purposes, nor could it be adapted as such. 
Adapted must mean adapted without structural ale 
teration. And adapted for normal residential pur- 
poses ; the mere fact that a building could be used to 
shelter refugees from a fire or earthquake in a press- 
ing emergency does not make it n house within the 
mailag of cl, 8, Sch, II, Pro, Small Cause Courts 

ct, 

Hencea Cinema Hall is not a house within the 
meaning of s, 15 and a second appeal is maintainable 
in a suit to recover its rent. 


L. P. A. from the decree of the High Court 
T n A. No, 174 of 1939 dated January 12, 


‘ Mr, J. R. Chowdhury. for the Appel- 
ant. 
Mr. R. K. Roy, for the Respondents. 


Roberts, C. J.—The plaintifi-appellant 
as the Receiver of the Appollo Cinema Hall, 
Yenangyaung, brought this suit against the 
defendant-respondents for rent of the proe 
perty which had been demised to them. He 
was succesafulin the Township Court, but 
on appeal to the District Oourt the decree 
was reversed. He therefore appealed to the 
High Oourt, but the respondents contend 
that there is no right of second appeal. By 
s. 102, Civil P. O., 

-“no second appeal shall lie in any suit of the nature 
cognizable by Oourta of Small Causes when the 


amount or value of the subject-matter of the ori- 
ginal suit does not exceed Ra, 500.” 


By s. 15, Small Cause Courts Act, 1887, 
read with Sch. Ifto the Act, a Court of Small 
Causes shall not take cognizance of a suit 
‘for the recovery of rent other than house 
rent. The amount or value of the subject- 
matter of the original suit is Rs. 400 only. 
There is, therefore, no right of second appeal 
unless this is a suit forthe recovery of rent 
other than house rent. It follows that the 
short question for us is whether the Appollo 
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Cinema Hall isa “house” within the mean- 
ing of the Small Cause Courts Act. The 
learned Judgein second appeal has held 
that it is and that therefore no right of 
second appeal exists. Now there is no definie 
tion of the word ,"house”in the Provincial 
Small Uause Courts Act. For the purposes of 
the Court Fees Act, there is a definition which 
includes buildings of every2description; for 
the purposes of the I. P. C. house trespass 
includes criminal trespass “in any build- 
ing, tent or vessel used as a human 
dwelling or any building used as a place of 
worship”: and for the purposes of the Public 
Health Act, 1875, (in England) the word 
“house” includes school factories and other 
buildings in which more than twenty persons 
are employed at one time. It was necessary 
to insert these definitions. Except for the 
purposes of the I. P. O. a sampan which 
is used as a human dwelling is not house. 
Buildings of every description are not neces- 
sarily houses, except for the purposes of the 
Court Fees Act. Andin England, for the 
purposes of the Public Health Act, the ques- 
tion whether a factory is a house depends 
on the number of persons employed therein, 
We have to consider the significance of the 
word “house” in a statute where no definie 
tion has been given at all; that is to say, we 
are thrown back on the significance which 
has been given to the word by decided cases 
in this country and, where authority is 
lacking here, by decided cases in England 
where the connotation of the English word 
has been discussed. 

According to good authority a house is a 
structure of a permanent character, struc» 
turally severed from other ;tenements, that 
is used, or may be used, for the habitation 
of man. Strouds’ Judicial Dictionary: It 
need not actually be used as a dwelling: 
see Daniel v. Coulsting (1), where a 
building was held to be a ‘house’ though 
used as a warehouse and sale-room because 
ib had been calculated for a dwelling house 
divided into apartments, and with little 
trouble might be livedin again. The test 
to be applied is the character of the build- 
ing and the purposes to which it is 
or can be adapted; not the name by 
which it is called. It must be plain that 
though every house is a building by no 
means every building can rightly be des- 
cribed as a house, It is of course true that we 
use the terms greenhouse, cowhouse or elec- 
trical powerhouse, but thisis by way of 

(1) (1844) 14 L JOP 70; 7 Man, & G 122;8 Scott 


(N z) 949, 1 Luttw Reg, Oas. 230; Barr. & Arm. 380;9 e 
Jar. 258, i 
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analogy merely, and a building designed ex- 
clusively for public worship and not for 
residence does not become a house merely 
because some people call it a house of 
prayer. Such buildings would only become 
house for the purposes of a particular statute 
if there was a statutory definition expressly 
including them. It has been held in (1907-09) 
Naga Kan v. Mi Mya (2), that a suit for ree 
covery of rent for the occupation of a stall in 
a market in this country was a suit for re- 
‘covery of house rent within the meaning of 
cl, 8 of Sch. II to the Provincial Small Cause 
Courts Act. Shops and stalls in the markets 
are houses within the maning of this clause. 
As was pointed out in that case, they are cape 
able of being used as a residence by the 
people-of the- country. I agree that the 
decision in Ahmadi Begam v, Girraj 
Kishore (3), was right, but because a 
shop must be considered a house in a 
country where it is capable of being used as 
aresidence it by no means follows that every 
building is a house for the purposes of this 
Act, And the fact that the word “house” 
has expressly been given an extended definie 
tion for the purposes of other statutes in 
this country or elsewhere seems tobe en- 
ey beside the point in dealing with this 
: ct. g 
The Appollo Cinema Hall is not, ` so far as 
I.am aware, adapted for residential pur- 
poses, nor could it be adapted as such. 
Adapted must mean adapted without struc- 
tural alteration, for theinterior of almost any 
building of sufficient size could be structu» 
rally altered so asto make it ultimately fit 
for residence. And it must mean adapted 
for normal residential purposes; the mere 
fact that a building could be used to shelter 
refugees from a fire or earthquake in a 
pressing emergency does not make it a house 
within the meaning of the clause. Some 
stress was laid on the fact that there was 
furniture on the premises; that is a wide 
term and may cover all the equipment of a 
Cinema Hall including apparatus of various 
kinds and possible rows of armchairs clam ped 
to the floor, or benches. There was no evi- 
dence of the existence of domestic furniture 
which would suggest that the hall was or 
could be used as a residence. - Its purpose is 
not residential, it is a building to which the 
public resort from time to time for purposes 
of entertainment. The fact that the lease 
describes itself as a lease of g house and 
machinery and refers to the demised pre 

(2) 2UBR5.- 

(3) 49 A 134; 98 Ind. Oas. 848; A IR 1927 All 194; 
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mises as-a Talkie House cannot alter the 
facts. The word “house” has a much more 
restricted significance than “building”, but 
it seems to me, with respect, that the learned 
Judge in second appeal has treated the 
matter as though the Act dealt with the re- 
covery of rent other than rent of a building. 
This appeal must be allowed and the case 
must go back to the learned Judge in second 
appeal with the direction that the suit isa 
suit for the recovery of rent other than 
house rent. There is therefore a right of 
second appeal and that appeal remains to be 
determined by him on its merits. The res» 
pondents must pay the costs of this appeal, 
Advocate’s fee in this Court three gold 
mohurs, : 


Mosely, J.—I agree. 
8. . . Appealallowed. 


eee 


LAHORE HIGH COURT 
Oriminal Revision No. 732 of 1939 
July 1, 1940 ay ky 
Youne, C.J. AND SALE, J. > 
SARBULAND—Acousgp—Pertitiong 
versus or 
EMPHROR—Rezspon Dents 

Punjab Village Panchayat Act (III of 1929), 
83. 22, 30, 31—Government of India Act, 1935, (25 & 
26 Geo. V, Ch, 42), 8,224 (2), bar of, to appeal or 
revision by High Court~—Panchayat acting under 
8. 22 is Court—Panchayat acting outside criminal 
powers given under Chap. IV—Its decision if can 
be revised by High Court under a, 439 or s, 561-4, 
Criminal Procedure Code (Act V of 1898. 

Sub-s. (2) of s. 224, Govt. of India Act, does bar 
the High Oourt from questioning a judgment, pro- 
vided it is by an inferior Court and provided it is ‘not 
otherwise subject to appeal or revision.” When criminal 
judicial powers are conferred upon a Panchayat by 
s. 22, Panchayat Act, the Panchayat becomes s 
Court when acting in the exercise of these powers, 
Where, therefore, the Panchayat acted as a Court. 
within the jurisdiction conferred upon it by Ohap. IV, 
Panchayat Act, the High Court would have no power 
of interference, There is, however, no finality in 
the case of orders which are not passed under 
Ohap. IV, and the Oriminal P. O., would apply in 
such acase and the High Oourt can interfere with 
such orders under ss. 439 and 561-A, Oriminal P. O. 
Where the Panchayat arrogates to keep a jurisdle~ 
tion, contrary to the provisions of the Panchayat 
Act and the case tried by it does not relate to an 
offence under s. 379 read with s. 426, I. P. O., but is 
one which if punishable at all, falls under s, 406, 
I. P. C., it cannot be said that the proceedings were 
under Ohap, IV Panchayat Act and hence ss. 30 and 
31 of that Act would not bar the jurisdiction of the 
High Court to interfere under as. 439 and S61-A, 
Criminal P, O. 


Or, R. Case reported by the District Magise 
trate, Jullundur, dated May 5, 1939. 
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“Mr. R. C. Soni, the Advocate-General, for 
the Orown. 

Young, ©. J—The learned District 


Magistrate of Jullundur has referred to this 
Court a case in which the Panchayat of 
village Kauhja, Tahsil Jullundur, purports- 
ing to act under the Village Panchayat Act, 
has passed a sentence of Rs. 25, fine 
against one Sarbuland. The reference was 
first heard by Ram Lal, J. sitting in Single 
Bench, who while holding that the order of 
the Panchayet is wrong, doubted whether 
the High Court has authority to question or 
reverse the decision reached by such a Pane 
chayat, even when it commits an obvious 
error, But in view of the importance of the 
question, he directed that the matter be 
laid before the ‘Hon'ble the Chief Justice 
who-ordered that the case be heard by 
the first Oriminal Bench. The material 
facts are that on December 11, 1938 
the village Panchayat of village Kaubja 
purporting to act under Ohap. IV, 
Village Panchayat Act, 1921, imposed on one 
Sarbuland by an ex parte order dated De- 
cember 11, 1938, a fine of Rs. 25 for an offence 
held to have been committed under s. 379/426, 
I. P.C. The learned District Magistrate of 
Jullundur reported the case to the High 
Qourt with the opinion that the only offence 
(if any) disclosed by the complaint was one 
under s. 406, I. P. O., and that as s. 408 is 
not one of the offences in respect of which 
criminal powers can be conferred on a 
Panchayat under s. 22 of the Act, the order 
of the Panchayat was manifestly wrong. In 
‘the absence of any power of appeal or revi- 
sion, he referred the case to the High Oourt 
for orders... 

In referring the case to this Bench the 
learned Single Judge has pdinted ouf that 
8. 31, Panchayt Act, provides that no sen- 
tence, decree or order shall be subject to 
appeal, revision or review atthe hands of 
any Qourt or other authority, and that by 
reason of subes. (2) of s. 224, Govt. of India 
Act, the jurisdiction of the High Court 
appears, in these circumstances, to be 
barred both on the judicial as well as on 
the administrative side. We agree for re- 
sons given in our judgment in Criminal 
Revision No, 490 of 1939 Mula Singh v. 
Emperor (i) which need not be repeated 
here, that sub's. (2) of s, 224, Govt. of India 
Act, does bar the High Court from ques» 
tioning a judgment, provided it is by an 
inferior Court and provided it is “not 
otherwise subject to appeal or revision”, 
There can be no doubt that when crimie 
mal judicial powers are conferred upon 
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a Panchayat by s. 22, Panchayat Act, 
the Panchayat becomes a Oours when 
acting in the exercise of the powers. 
In the case underreference, therefore, 
theré can be no doubt that the Panche. 


yat acted as a Court; and if the Panchayat . 


acted within the jurisdiction conferred 
upon it by Chap. IV, Village Panchayat 
Act, the High Court would have no power 
of interference. Section 31 of the Act de= 
finitely provides for the finality of the Pan» 
chayat’s decision while s. 30 of the Act 
specifically excludes inter alia the provi» 
sions of the Criminal P, 0. 

The question, however, is whether this 
Oourt has inherent power to interfere in a 
case in which the Panchayat is patently 
acting outside the jurisdiction conferred by 
the Panchayat Act. It is to be noted in 
this connexion that both ss. 30 and 31, Pane 
chayat Act, relate to proceedings, “under 
this chapter”, that is Ohap, IV, Panchayat 
Act, which deals with the judicial func- 
tions of the Panchayats. The use of these 
words seems to imply that there is no 
finality in the case of orders which are 
not passed “under this chapter’ and 
that the Oriminal P. O. would apply if 
the Panchayat, acting as a Court, exer- 
cised criminal judicial powers otherwise 
than in accordance with the provision of 
Chap, IV. Now in this case the District 
Magistrate is clearly right when he says 
that the case tried by the Panchayat does 
not relate toan offence under s. 379 read 
with s. 426, I. P. O., but is one which if 
punishable at all, falls under s. 405, IP. 
O. This fact appears to be clear from the 
judgment of the Panchayat itself, the rer 
levent portion of which reads as follows ; 

“Sarbuland accused has certainly committed tha 
offence of theft and causing loss. 
of the complainant worth Ra, 16 and misappro- 
priated the sale proceeds thereof.” 

In other words Sarbuland had on the 
finding of the Panchayat committed an 
offence under s 404, 1. P. O. Bat s. 406 is 
not one of the offences of which a Panahayat 
can take: cognizance under s. 22 of the 


Act. In other words the Panchayat appears - 


to have arrogated to keep a jurisdiction, 
contrary to the provisions of the Panchayat 
Act. If the Panchayat had no jurisdic: 
tion to try this offence, it cannot be said 
that the proceedings were under Ohap, IV 
of the Act. Consequently, we are of opinion 
that s. 30 and s. 3l would not bar the 
jurisdication of the Court to interfere. In 
these circumstances the order of the Pan» 
chayat is a nullity. This fact would not 
of itself give this Court the right to intere 


He sold the goats ` 
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fere. But the Panchayat purported to act in 
exercise of criminal judicial powers con- 
ferred upon it by the Local Govt. and to 
this extent the Panchayat was clearly acting 
as a Criminal Court, where procedure would 
be governed by the Criminal P.O. unless 
specifically excluded. Since, in the particu» 
lar circumstances of this case, a. 30 of the 
Act does not apply to bar the provisions of 
the Criminal P. O. s. 31 does not bar the 
jurisdiction of this Court to interfere, it fol- 
lows that we can, in exercise of our powers 
under ss. 439 and 561-A, Criminal P, O. 
interfere to prevent the abuse of the pro» 
cess of the Court and to secure the ends of 
justice. Accordingly, we set aside the 
order of the Panchayat and remit the 
sentence of fine. 


8, Order set aside. 


nna 


ALLAHABAD HIGH COURT 
Oriminal Appeal No. 728 of 1939 
September 20, 1940 
Attsop, J. 
CHANDULAL—- APPELLANT 

VETSUSE i 
EMPEROR—Oprosita PARTY 

Penal Code (Act XLV of 1860), ss. 471, 467— 
Fabrication of false document, when criminal—In- 
tention—Truatee, held guilty under ss, 467, 471. 

The fabrication of a false document is criminal only 
when certain intentions can be attributed tothe per- 
son who fabricates it, The question of intention is 
one of fact, : 

One of the trustees of a boarding house was given 
a cheque for Rs. 400 by one B. The money was to 
be used for the purposes of the boarding house, It 
was established that the money was misappropriated 
by the trustee and he was sentenced to a fine of Rs. 800 
under s. 406, I. P.O. It was found that in order to 
protect himselffrom the consequences of his offence 
of criminal breach of trust forged a letter purporting 
` to be from B and acknowledging the receipt of the 
amount of the cheque : 

Held, that the trustee by obtaining this forged 
document and using it was not only protecting him- 
self from punishment but was also rendering it pro- 
pable that B or the Brahman boarding house would 
suffer loss. If the forgery had succeeded in its 
object, B would have been deprived of this money. 
A person must be held to have intended the natural 
consequences of his action and therefore, in this 
particular case the act of the trustee was a 
Toon act within the provisions of ss. 467 and 471, 


Or. A. from an order of the Additional 


Sessions Judge, Meerut, dated October 24, 
1939. ` 


Mr, E. V. David, for the Appellant. 

Mr, G, Agarwala, for the Respondent. 

The Assistant Govt. Advocate, for the 
- Crown. : 
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Judgment.-—This is an appeal against 
the conviction of the appellant, Chandu Lal, 
of an offence punishable under ss. 471 and 
467, I, P. ©. The appellant has been sen= 
tenced to rigorous imprisonment for a. 
period of eighteen months. The appellant. 
was one of the trustees of a Brahman 
boarding house at Muzaffarnagar. Some 
time in the year 1931, he was given a. 
cheque for Rs, 400 by one Bhagwat 
Prasad. The money was to be used for the 
purposes of the boarding house. It was: 
established that the money was misappro-. 
priated by the appellant and he was sen- 
tenced to a fine of Rs. 800 under s. 406. 
I. P, O. In that case he raised the 
defence that he had returned the money 
to Bhagwat Prasad and as part of his 
evidence he produced a letter alleged to 
have been written at the instance of 
Bhagwat Prasad by one Narain Dat acknow- 
ledging the receipt of the money. The 
appellant’s allegation was that he had 
paid the money to Manphul Singh, the 
agent of Bhagwat Prasad, and his conten- 
tion was that the letter showed that 
Manphul Singh in his turn had paid the 
money to his principal. The defence was. 
not accepted by the Court which tried the 
appellant for criminal breach of trust. A. 
complaint was made against him by the 
Court that he had committed ‘an offence 
under s. 471 read with s. 467, I. P. O., in 
connection with this letter. The prosecu- 
tion prcduced Bhagwat Prasad to prove 
that he had never received the money, The 
letter purports to have been signed by 
Bhagwat Prasad though written by Narain 
Dat. Bhagwat Prasad has deposed that: 
he did not sign it. Itis to be noticed that. 
the signature at the end of the letter is 
not merely the name of Bhagwat Prasad 
asone would expect it to be if it were a. 
signature. Under the letter are the words. 
“from Bhagwat Prasad Croydon (on Jakhu),. 
Simla” that is,a name and address, It is 
not denied that these words are in the 
handwriting of Bhagwat Prasad, but the 
suggestion is that they were written on: 
this piece of paper in some other connec- 
tion and that the letter was forged above. 
them. The .circumstances seem certainly 
to justify this conclusion. The appellant. 
produced Manphul Singh and Narain Dat 
as his witnesses, but their evidence is 
obviously not of much value. They have 
both fallen out with Bhagwat Prasad and 
have left his service. If there was a 
forgery, they obviously took an active 


. part in producing the forged letter and 
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. supporting the appellant’s allegation that 
the money had been returned. The nature 
of the signature is,in my opinion, sufficient 
to justify the conclusion of the learned 
Judge of the lower Court that the letter was 
a forgery. I may also mention that the 
paper on which it is written is not ordinary 
note-paper, ; 

Learned Counsel for the appellant has 
argued that there is nothing in the case 
except the statement of Bhagwat Prasad 
on the one side and the statements of the 
appellant and his witnesses on the other 
and be has urged further that Bhagwat 
Prasad is not a reliable person because he 
admittedly gave out that he had a number 
of medical degrees to which in fact, he 
was not entitled. In my judgment, the 
form of the alleged signature is in itself 
sufficient to turn the scale against the 
appellant, Learned Counsel has also ad- 
dressed considerable argument to me upon 
the legal question whether the forging of 
this letter would justify the conviction of 
the appellant under the provisions of ss, 467 
and 471, I. P. O, He has referred me to 
the cass in Emperor v. Mahabir Singh (1) 
and the case in Queen v. Lal Gumul (2). 
He has also referred to the rulings of 
other Courts in Abdul Hamid v. Empress 
(3), Jyotish Chandra v. Emperor (4) and 
Nga Tun Sein v. Emperor (5). He later 
referred me tothe cases in Queen-Hmpress 
v. Girdhart Lal (6) and Shujauddin 
Ahmad v. Emperor, 68 Ind, Oae. 834 (7). 
It seems to me that these cases do not go 
beyond the clear provisions of the I. P. 0, 
which are to the effect that the fabrica» 
tion of a false document is criminal only 
when certain intentions can be attributed 
to the person who fabricates it. 

The argument put forward by learned 
Couneel in this case is that the object of 
this forgery was not to cause loss to any 
person but to protect himself from the 
consequences of his criminal offence of 
breach of trust. The question of intention 
is one of fact. It isto be noticed in this 
case that the appellant by obtaining this 
forged document and usingit was not only 
protecting himself from punishment but 
was also rendering it probable that Bhag- 


(1) 25 A 31; A W N 1902, 173, 
aol ee ORI 
349. 
(4) 36 O 955; 4 Ind. Oas. 416; 14 OW N 82. 
(5) A I R 1935 Rang. 203; 156 Ind, Oas, 
L J 1025;8 R Rang, 55; (1935) Or, Oas. 747. 
(6)8 A 653; A W N 1686, 264. 
|. (1) 68 Ind. Oas, €34; A I R 1922 All, 435; 23 Or, L J 
610; 20 A L J 682, Í 
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wat Prasad or the Brahman boarding house 
would suffer loss. The result of the crimi- 
nal trial was that a sum of Rs. 750 was to 
be paid-as compensation to Bhagwat Prasad 
out of the fine of Rs, 800 which was to be 
deposited: by the appellant. If the forgery 
had succeeded in its oject, Bhagwat Prasad 
would have been deprived of this money. 
A. person must be held to have intended 
the natural consequences of his action and 
therefore, I am not prepared to say in this 
particular case that the act of the appellant 
was not a criminal act within the provie 
sions of ss. 467 and 471, I. P.O, It is true 
that the appellant has already been punish- 
ed for his major offence and I do not think 
it is necessary to send him to prison for a 
period of eighteen month on what might 
be described as a subsidiary charge, I 
think, however, that he should suffer some 
appreciable punishment. I reduce the 
sentence from rigorous imprisonment for a 
period of eighteen months to rigorous ime 
prisonment fora period of six months. I 
uphold the conviction. The appellant will 


surrender to his’ bail and serve out his 
sentence. 
D. Order accordingly. 


OUDH CHIEF COURT 
First Civil Appeal No. 63 of 1937 
. November 25, 1940 
Gauuam Hasan AND AGAR WAL, JJ. 


Tue SECRETARY or STATE vor [NDIA—. 


PLAINTIBF-—-A PPSLLANT 
versus 
KANHATYA LAL AND of uses— 
RESPONDENTS 

Grown—Escheat~Orown claiming succession by 
escheat—Burden is on itto prove prima facie that 
deceased left no heir--Evidence—-Appreciation~ 
Hindu deceased merely saying tn conversation that 
there was no heir left in his family—If conclusive 
to show that he died heirless—Hvidence Act(I of 
1872), ss, 34 (5), 33—Statements after controversy, 
admissibility Statement in previous proceedings not 
between same parties—Admissibility in subsequent 
proceedings. i 

In a suit by the Govt for ejectment of the de- 
fendant on the ground of escheat, it lies upon the 
Crown to prove at least prima facie that the de- 
ceased died without heirs, and it cannot rely upon 
the want of title of the party in possession, 
Gridhari Lal v. The Bengal Government (1) and 
31 Ind. Oas. 590 (2), referred to. [p. 134, col. 1.] 

The number of heirs, who are entitled to succeed 
to the property ofthe deceased Hindu, is indeed 
very large. Thestatements made by a deceased in the 
course of a conversation with his wife that ia his 
family there is no person alive whether near or 
remote, cannot in these circumstances possibly be 
construed as statements ascribed to showing that 
he intended tomean that he had considered the en- 
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tire list of Bandhus,who might be entitled to suc- 
ceed to his inheritance and that he did not find any 
heir in his family ; 

Held, that the Crown failed to discharge the 
onus of showing that the deceased died without 
leaving any heirs. 

Statements made after the controversy had arisen 
are not admissible under s. 32 (5), Evi. Act. 

Where the previous proceeding. and the present 
proceedingsare not between the same parties, the 
statements made in the previous proceedings are 
not admissible under s. 33, Evi. Act, in the sub- 
sequent proceedings, 


F, O. A. against the order of the Additional 


Civil Judge of Hardoi, dated February 20, 
1937, 


Mr. H. S. Gupta, for the Appellant, 

Messrs. L. S. Misra and 8S. R. Srivastava, 
for Respondent No. 2. 

Mr. Raj Kumar Srivastava, 
dents Nos. 1 and 2. 

Mr. K. N. Tandon, for Respondents Nos. 
16 to 19 and 24. 


©- Judgment.—This is a first civil appeal 
against the judgment and decree dated 
February 20, 1937, passed by the Additional 
Civil Judge of Hardoi dismissing the 
 plaintiff-appellant's suit for possession and 
mesne profits. 

Originally the plaintiff was described as 
the Secretary of State for India in Council 
through the Deputy Commissioner, Hardoi, 
but the title of the suit bas subsequently 
been changed into the United Provinces 
through the Deputy Commissioner, 
Hardoi. 

The plaintiff sued for possession and 
mesne profits of certain landed properties 
and a house mentioned in Sch. A annexed 
to the plaint on the allegation that one 
Sundar Lal, a kayastha by caste, and a 
resident of Shahabad, who was the owner 
of these properties, died issueless in 1t91 
‘leaving a widow, Mst. Indrani, who obe 
„tained possession of all his properties as 
.his only heir. Mst. Indrani died on 
February 13, 1933. During her lifetime 
she made several mortgages and sales 
of the property in her possession in 
favour of various transferees, who have 
been impleaded in the suit. These trans- 
fers commenced from 1911 and eoded with 
“1931 and are enumerated in para 4 of the 
plaint. Defendants Nos. 3 to 2! were 
impleaded as transferees from Mst. Indrani. 
Defendant No. 1 was impleaded on the 
ground that he held a mortgage dated 

_- January 8, 1915, from Mst, Indrani. He 
. also relied on Ex. A-2 which he called a 
, deed of family arrangement, whereby he 
e ` alleged that Mst, Indrani had given the 
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entire property to-him after her death.. 
Defendant No. 2, who is the contesting 


defendant in the case, asserted thathe was 
an atma bandhu of Sundar Lal and was 
entitled to succeed to the property left by 


im. 

The plaintiff's case was that Sundar Lal 
died issueless and uponthe death of his 
widow, Mst. Indrani, which took place on 
February 13, 1933, as there was no heir, 
the property devolved upon the plaintiff by 
right of escheat. Upon her death disputes 
arose in the mutation proceedings, which 
were adjusted in this way that the defen- 
dant No.1 secured mutation over 8 annas 
6 pies share and the defendant No. 2 over 
7 annas 6 pies share of the properties 
mentioned in Sch, A, except certain 
properties mentioned in para. 4 of the 
plaint at Items Nos. 4, 5,6, 12 and 13. 
The plaintiff challenged the various trange 
fers made by the widow as being without 
any authority and without any legal 
necessity, The plaintiff, therefore, claimed 
actual and proprietary possession over 
the properties in Sch. A and mesne profits 
frcm the date of Mst, Indrani’s death up 
to the date of the suit amounting to 
Rs, 3,051. He also claimed mesne profits 
from the date of the suit, 

Defendants Nos, 13 to 15 did not putin 
any appearance. Other defendants ap- 
peared and denied the allegations of the 
plaintiff, Defendant No. 23 filed a written 
statement but later absented himself and 
proceedings were ex parte against him, 
As has already been stated above, the 
defendant No. 1 pleaded that he had re- 
ceived the property by virtue of the deed 
of family settlement between him and Mst. 
Indrani and therefore, he could not be 
ousted from its possession. The defendant 
No. 2 set up his rights as an atma bandhu 
of Sundar Lal and as such ‘he claimed 
to be the next heir tothe property left by 
him. The other defendants who were 
transferees, pleaded that the transfers made 
to them had beenmade for legal necessity 
and benefit of the estate and consequently 
those transfers were valid and binding 
upon the plaintiff in case he was entitled 
to inherit the properties of Sundar Lal, 
Defendants Nos. 3, 16 to 19 and 24 further 
alleged that Mst. Indrani had received 
the properties under an oral will of Sundar 
Lal, whereby she became an absolute 
Owner and consequently all the transfers 
made by her were valid and binding, 
_ The trial Court framed the following 
issues :— , 


1941 


1. Was there no heir of Sundar Lal 
at the time of Mst. Indrani’s death, and 
did the.property in suit vest in the plain- 
tiff by escheat as alleged ? 

2, (a) Was Mst. Indrani in possession 
of the said property as an absolute owner ? 

(b) Did Sundar Lal make any oral will 
as alleged ? 

3. Did Indrani make the transfers in 
suit for legal necessity and benefit of the 
estate as alleged ? If so to what effect ? 

i 4. Has the plaintif got no right to 
impugn the transfers of Mst. Indrani ? 

5. Did defendant No, 1 get any portion 
of the property under any family arrange» 
ment asclaimed by him? If so to what 
effect ? 

_.§. To what relief and mesne profits 
if any, isthe plaintiff entitled and against 
which of the defendants ? 

Upon the first issue, which was the 
Principal issue in the case, the trial Judge 
found that the plaintiff, upon whom the 
initial burden of proving that Sundar Lal 
died absolutely heirless lay, had utterly 
failed to make out from any reliable evi» 


SRORETARY OF STATS FOR INDIA V, KANSAIYA LAL (OUDH) 


133 


dence that there was no heir of Sundar 
Lal living. He also came to the finding 
that defendant No. 2 was the atma bandhu 
of Sundar Lal, Upcn Issue No. 2 the 
trial Court held that Mst. Indrani was 
notin possession of the property as an 
absolute owner and that Sundar Lal made 
no oral will in her favour. Upon the 
third issue its finding was that it was not 
proved that there was any legal necessity. 
for the deeds of transfer executed by 
Mst. Indrani in favour of the various trans- 
ferees. It found on Issue No. 4 that 
the plaintiff was entitled to impugn the 
transfers by Mst. Indrani provided the 
plaintiff could prove his right to Sundar 
Lal’s property by escheat. The plea 
of family settlement embodied in 
Issue No. 5 was negatived and the 
result was that the plaintiff's suit was 
dismissed with costs. The plaintiff has 
now preferred a first appeal to this 
Court, 


The following pedigree will be useful 
in elucidating the facts of the case :— 


MOTI LAL 
l ! E l 
Pancham Lal Mst. Jaina or£Jaini À 
| (frst wife of Nau Nidh Rai) 
| | | 
Lal Bahadur Gur Prasad Met. Kausilya married 


(died issueless.) 


to Mihin Lal. 





Mat. salidho 


Sunder Lal== 

Mst. Indrani married to Maharaj 
(died issueless) Bahadur (died issueless.) 
Nau Nidh Rai 


had a creas wife 
Mihin Lal Mot, Kausilya 
Obhangi Lal 


Kashi Ram 
defendant No. 2, 


l 
Mat. Raddho 


| 
Met, Rakhato 
married to Bhagwati |- 
Prasad ` 


| 
Rameshwar 
Prasad, 











| 
Sai Lal 


| 
Shankar Lal 


Masta Lal 
(died issueless,) || 


| 
Jwala Prasad. 


We may state at the outset that we have 
given a somewhat complete pedigree 
from the evidence on the record. We may, 
however, state that the plaintiff does not 
admit that Mst, Kausilya was the sister 


| | 
Kanhaiya Lal, Suraj Prasad, 


| 4 
Munnu Lal (died issueless,) 


l 
Lalta Prasad 





tet 


| 
Khairati Lal. Ohandika rasad 


of Gur Prasad or that she was married to 
Mihin Lal, It is also denied by the . 
plaintiff that Nau Nidh Rai had married a 
second wife from whom he had a son, 
Mihin Lal: ; : 


` 
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The main question arising for determina- 
tion before us is whether the plaintiff has 
given satisfactory evidence to show that 
upon the death of Mst. Indrani, the widow 
of Sundar Lal, there is no heir and con- 
sequently the property must escheat to 
the Orown. It has been conceded by the 
learned Counsel appearing on behalf of 
the plaintiff-appellant that it is the duty 
of the plaintiff to prove, at least prima 
facie that Sundar Lal died without heirs, 
In Gridhari Lal Roy v. The Bengal Govern- 
ment (12 M.I. A. 448) (1) it was held by their 
Lordships of the Judicial Committee that 
in an ordinary suitin the nature of an 
ejectment the Govt. was in the position of 
a plaintiff and it could only recover by 
strength of its own title. It was also 
held that the defendant in such a case was 
entitled to defend his possession not only 
by proof of his own title, but by setting 
up any jus tertii, tbat might exist. This 
case was followed by the Madras High 
Court in the Secretary of State for India 
in Council v, Subraya Karantha (31 Ind. 
Oas, 590) (2) referred to by the learned 
Counsel on behalf of the plaintiff-appellant, 
where it was held thatin a suit by the 
Govt. for ejectment of the defendant on 
the ground of escheat, it lies upon the 
Orown to prove at least prima facie that 
the deceased died without heirs,and it 
cannot rely upen the want of title of the 
party in possession. 

Learned Counsel. - appearing on behalf 
of the respondents, while conceding the 
soundness of the proposition regarding the 
onus, urges that having regard to the facts 
that both parties have given oral and 
documentary evidence in this case, the 
question of onus becomes purely academic. 
In any case, we shall now proceed to con- 
sider as to how for the plaintiff has succeed- 
ed in discharging the onus of proof which 
prima facie lay upon him. 

Reliance has been placed on behalf of 
the appellant upon two documents, Ps. 
A-l and A-2. Exhibit A-1 is a deed of 
mortgage executed by Most. Indrani in 
favour of Babu Kanhaiya Lal on January 
8, 1915. In the preamble of this document 
Mst. Indrani recites that her deceased hus» 
band often told her that there was no person 
living‘ in his family, “mere khandan men 
koi shakhs zinda nahin hai.” Exhibit A-2 
dated August 12, 1915, is described asa 
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will executed by Mst, Indrani in favour ` 
of Babu Kanhaiya Lal, son of Umrao 
Bahadur. The deed states that Umrao 
Bahadur is the real brother of the brother- 
in-Jaw of her deceased husband. It recites 
that the husband of Mst, Indrani used to 
say in his lifetime in course of conversation 
that in his family there was no person alive, 
whether near or remote. Upon the strength 
of these two recitals it has been argued 
on behalf of the plaintiff-appellant that it 
must be held that Sundar Lal left no heir 
to his property. We regret we are unable 
to agree with this contention. According to 
the Hindu Law there are three classes of 
heirs recognised by the Mitakshara, 
namely : 

(a) Gotraja Sapindas ; 

(b) Samanodakas, and 

(e) Bandhus. 

The number of heirs, who are entitled to 
succeed to the property of the deceased 
Hindu, isindsed very large as will be 
found in any book on Hindu Law. In 
these circumstances we donot think that 
the two recitals aforementioned can possibly 
be construed as statements ascribed to 


Sundar Lal showing that he intended to 


mean that he had considered the entire 
list of Bandhus, who might be entitled to 
succeed to his inheritance and that he 
did not find any heir in bis family. 

Reliance is also placed on a certain 
litigation, which took place in the year 
1910 between Lalta Prasad, the son of 
Ohunni Lal shown inthe pedigree, Jwala 
Prasad and Kanhaiya Lal on the one 
hand as plaintiffs, and Mst. Indrani and her 
two transferees on the other hand as defen- 
dants. Exhibit 22 isthe plaint of that suit 
dated August 23, 1910. The plaintiffs of that 
suit alleged themeelves to be the reversionera 
of Sundar Lal and brought a suit for a 
declaration that mortgage-deeds be de» 
clared null and void. A pedigree was 
filed along with that plaint. In that 
pedigree the name of Kausilya and her 
marriage to Mihin Lal and their branch 
are not shown. -It is urged that this 
omission shows that Mst. Kausilya was not 
the sister of Gur Prasad and that she 
was not married to Mihin Lal. We do not 
think that any such inference can pssibly 
be drawn from the omission in the.plaint. 
Exhibit 23 is the copy of the proceedings 
of that suit and it appears that Met. Indrani’s 
mukhtar had denied the pedigree filed by 
the plaintiffs. 

Exhibit 24 is the statement of Jwala 
Prasad plaintiffin the case, who gave a 
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pedigree which is important. He stated 
that Nau Nidh Rai was his great-grand- 
father and that he had two wives. His 
first wife was Moti Lal's daughter. He 
also stated that from his second wife 
Nau Nidh Rai had Khushal Rai, Balak 
Ram, Mibin Lal and Hira Lal as his sons 
but they were all dead. He further stated 
that Chhangi Lal was the surviving son of 
Mihin Lal in existence at the time. The 
statement was made on November 25, 1910. 
It appears, therefore, that this document 
filed by the plaintiff establishes that Nau 
Nidh Rai's first wife was the daughter of 
Moti Lal, that he had married a second 
wife of whom Mihin Lal was born and 
mo Chhangi Lal was the son of this Mihin 
La i 


Exhibit 21 is the judgment of the Munsif 
dismissing the suit, holding that the plain- 
tiffs were not Sundar Lal’s heirs and could 
not question the transfers made by his 
widow. It appears that Lalta Prasad, the 
original plaintif No.1, had diod and his 
three sons Suraj Prasad, Khairati Laland 
Chandika Prasad had been brought on 
the record as his legal representatives. 

Exhibit 25 is the judgment of the Distric 
Judge dismissing the appeal, a 

These are the only papers of the litigation 
of 1910, and it is argued upon the strength 
of these documents that Chhangi Lal who 
was alive should havecome forward to get 
the transfers made by Mst. Indrani can- 
celled if he was really an heir to Sundar 
Lal. Wedo not think thatit was necessary 
for Chhangi Lal to have filed any such 
suit because the transfers made by the 
widow could enure only during her life 
time. Secondly we find from the evidence 
of D, W. No.1, Rai Baldeo Sahai, that 
Obhangi Lal approached one Rai Raghubir 
Bakhsha, the uncle of the witness, to lend 
him money to fight out the case of 
Sundar Lal's property. Rai Raghubir 
Bakhsha replied that he had no money at 
that time and that as far as Sundar Lal's 
property was concerned, there was no 
hurry for Chhangi Lal to file a suit as there 
was plenty of time for filing such suit. 
Chhangi Lal is deposed to by the witness 
to have been of ordinary circumstances. 
This therefere, explains why Chhangi Lal 
did not come forward to challenge the trange 
fers made by Mst. Indrani. 

Next it is contended that ifthe story now 
setup that Ohhangi Lal was the son of 
Mihin Lal from his wife Kausilya were 


true, then Mst. Indrani should have urged in | 


defence that the plaintiffs were not the next 
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reversioners of her deceased husband but 
that Ohhangi Lal was the nearest heir. We 
do not think that it was any part of the 
duty of Mat. Indrani to put forward any 
such defence. By doing so she would 
easily have invited trouble on her in the 
form of a suit challenging her transfers. 


This is all the documentary evidence upon - 


which reliance has been plaGed in support 
of the plaintiff's case. The only other evi- 
dence is the evidencé of two witnesses, 
P. W.No..1 Sunder Lal and P, W. No. 2 
Krishna Sarup. 

Plaintiff Witness No. 1 was the patwari of 
Shahabad from September 1918 to June 11, 
1936. He traces his relationship with the fami» 
ly of Sundar Lal by stating that his cousin 
Bhagwati Prasad was married to Mat, 
Nakhato, the daughter of Sunder Lal’s 
sister, Mst. Raddho, shown in the pedigree 
given in the beginning of this judgment. 
P. W. No. 1 states that his father was also 
a patwart in Shahabad but he was appointe 
ed patwari after his father’s death. This 
witness states that Gur Prasad had no 
sister. He states that he learnt this fact 
from Mst. Indrani 35 or 36 years ago for 
the first time when he had gone to see her. 
He makes a hopeless statement in crosse 
examination upon this point. He states that 
the occasion for asking was that Lalta 
Prasad, the grandson of Mst. Jaini, 
approached his father and told him that he 
being the grandson of Gur Prasad’s father’s 
sister was an heirto the property and that 
as Mst, Indrani was spoiling the property, 
the witness’ father should make some 
arrangement for it. The witness was then 
sent by his father to enquire if there was 
any sister of Gur Prasad’s father. He went 
and asked if Gur Prasad’s father had any 
sister and she said he had none. Again 
the witness states that he did not ask Mst. 
Indrani if Gur Prasad had any sister but 
that when he asked her about Gur Prasad’s 


Bua, she said of her own accord that Gur 


Prasad had no sister. At another place in his 
deposition he states that Mst. Indrani never 
said to him that Gur Prasad had no sister. 
And again, at another place she told him 
8 or 10 times that Gur Prasad had no sister, 
The witness further states, 

“Bach time I asked her on account of Lalta 
Prasad otherwise. I had no business or private 
motive to ask her. I had no reagon to ask her if 
Gur Prasad had any sister. I used to ask her with- 
out any reason whatsoever,” 

The witness bad no talk with Lalta 
Prasad direct. The witness admits that he 


mi 


does not know where his second cousin is 7 


married and he has never been to his 


136 
susral. This witness has made a damaging 
admissicn that the name of the first wife 
of Nau Nidh Rai was Mst. Jaini, who was 
the sister of the father of Gur Prasad the 
father of Sundar Lal. He also admits that 


Mst. Jaini was Pancham Lal’s sister, Anst 


other admission made by the witness is that 
Nau Nidh Rai had a second wife, snd 
Chunni Lal and Munnu Lal were the two 
sons born from the second wife. 

Plaintif Witness No. 2 Krishna Sarap, 
says that he was born in Shahabad. He is 
not a member of the family of Sundar Lal. 
His statement is that Mst. Indrani told bim 
35 or 36 years sgo that Gur Prasad had no 
sister and that Sundar Lal bad no heir, 
His father also told him the same thing. The 
witness admits that neither he nor his 
father had any relationship with Sundar 
Lal, nor any close friendship with him, He 
‘admits that his father and he were Sunder 
Lal's ordinary acquaintances only. The 
reason for asking Mst. Indrani whether 
Sundar Lal had any heir or not was that 
one Suraj Prasad, a fellow petition-writer, 
asked him to goto Mst. Indrani to restrain 
her from wasting her property as he was 
the next heir. The witness conveyed this 
news to Mst, Indrani and then Mst. Indrani 
admitted that she had no heir. The witness 
admits that he did not ask her if there 
was any heir to her nor that if Sundar Lal 
had any heir. He admits having heard a 
rumour and he wanted to know whether 
the rumour was true or not. There was no 
reason or cause for him to ascertain the 
correctness of the rumour, The witness 
cannot explain why Suraj Prasad should 
have selected him to go and speak to Most. 
Indrani and ask her not to waste the pro- 
perty. The witness definitely states that 
Mst. Indrani never told him that Gur 
Prasad had no sister. The house of this 
witness is about four furlungs from Mst. 
Indrani’s house. Musammat Indrani was a 
pardanashin lady and it is difficult to 
believe that this witness would have had 
the audacity to go and speak to her upon 
an errand given by Suraj Prasad. He 
admits that he could not goto any one’s 
zenana. It appears that a brother of the 
witness, namely Shyam Saroop, had taken 
a sale deed of a house in Shahabad and 
the same - house has subsequently been sold 
to defendant No. 3 

We have considered the evidence of these 
two witnesses and are satisfied that they 
are not reliable and trustworthy. The 
a learned trial Judge, who heard the evidence 
of these witnesses, regarded their testimony 
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as worthless and did not ‘believe them. Ir” 
agreement with ' the view taken by the 
trial Court about the testimony: of these 
witnesses, we hold that no reliance what- 
soever can be-placed upon the evidence of: 
these witnésses, and the plaintiff has 
hopelessly failed in discharging the onus > 
of proof which admittedly lay upon him. In 
other words, it has not been satisfactorily 
established that Sundar Lal died without 
leaving any heirs. a 

We may also refer to a document, Ex. 26, 
upon which reliance was placed on behalf 
of the plaintiff-appellant Ex. 26 is the state- 
ment of one Kale Khan, defendant No. 16 
in the present case, in the mutation pro- 
ceedings which took place on the death 
of Mst. Indrani in 1933. This witness stated 
in those proceedings that as far as he knew 
there wasno heir of Sundar Lal and that. 
Kashi Ram was not an heir of Sundar Lal. 

He further stated that Mst. Indrani had 
told him thst there was no heir of Sundar 
Lal. The witness further says that he used. 
to ask from any passer-by who met bim in 
the bazar, Court or street about the heir of 
Mst. Indrani but nobody told him that Mat. 
Indrani had any heir. He says that if he 
had known that there was any heir of Mst. 
Indrani then he would have got the sale- 
deed executed by her after consulting the 
Pleader, Later on, however, he says that 
if any of the heirs of Mst. Indrani is for- 
theoming, it will have no effect on his sale 
deed. This witness was examined as D. 
W. No. 9 on his own behalf in order to 
prove hissale deed. He stated in his de- 
position that he did not make any enquiries 
at the time of the first sale deed whether 
Sundar Lal had or had not any heir. He 
was questioned in crossexamination on 
behalf of the plaintiff whether he had stated 
in the Tahsil that on enquiries he had 
learnt at the time of the first sale deed that 
Mst. Indrani had no heir, but the witness ` 
stated that he did not remember. 
He was confronted with the previous state- 
ment (Ex. 26) but inspite of that being 
read over to him he did not remember the 
statement which he had previously made. 
We are satisfied that the evidence of this 
witness is‘worthless upon the point and no 
reliance can be placed upon it, His state- 
ment was disbelieved by the mutation Court 
also. . 3. 

This in our opinion is quite sufficient to 
dispose the appeal and is not necessary for 
us to pursue the matter further and dee 
termine the question whether defendant 
No, 2 is or is not the atma-bandhu of 
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the deceased Sundar Lal. As, however, dee 
fendant No. 2 has produced evidence in 
proof- of his, title as atma bandhu of Sundar 
Lal, which evidence has been accepted by 
the trial Court, we deem it proper to record 
our own finding apon it. We must state 
at the outset that there is no documentary 
evidence in the real sense of the term in 
support of the case put forward by defen- 
dant No. 2. Reference has been made to 
two documents, Exs. Bel and  B-2. 
Exhibit B-l is the statement of Inda Khan 
in the mutation case of 1933 and Ex, B-2 


is the statement of of Gur Din in the same 


.case, Without referring to the -evidence 
itself we may observe these statements are 
not admissible in evidence, Learned Counsel 
on behalf of defendant-respondents sought 
to make them admissible under s. 32 (5) of 
the Indian Evi. Act. Weare, however, of 
opinion that these statements are not 
admissible as they were made after the 
controverey had arisen. The afcresaid 
Statements are not admissible under s. 33 
of the Indian Evi. Act either, as the proceed= 
ings in the two cases, namely the mutation 
case and the present case, are not between 
the same parties. It bas not been shown on 
behalf of the defendants-respondents whe- 
ther the statements can be admissible under 
any other provision of the Indian Evi. 
Act, We must, therefore, eliminate from 
consideration Exs. Bel and B-2. 


We now proceed to consider the only . 


other evidence on the record in proof of the 
defendant's case. This consists of the oral 
evidence of D, W. No, 2 Mst. Lalta Kuar, 
D. W. No. 3 Lalta Prasad and D. W. No. 4 
Kalka Prasad, 

Defendant Witness No. 2 is the own 
mother of Kashi Ram, defendant No. 2, and 
is the widow of Obbangi Lal. Her age is 
65. She deposed that she saw her mothers 
in-law, whose name was Kausilya, She says 
that Gur Prasad was her mother-ih-law'g 
brother and this fact was mentioned to her 
by her mother-in-law herself. ns 

The witness was closely questioned about 
the other members of the family of Sundar 
Lal, and we are of opinion that her state- 
ment reads .as a perfectly true and straight+ 
forward -statement. The learned trial 
Judge, who recorded the statement of this 
witness, was of opinion that she was the 
best witness in the case. He was favour- 
ably impressed with her evidence and we 


see no reason to differ from the view taken . 


by the trial Judge, i 
Defendant Witness No. 3 the sonsjnelaw of 


Ishwari Prasad, who was a nephew of Mihin + 
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Lal, grand-father of the defendant No. 2,. 
while D. W. No, 4 is the son-in-law of Mihin | 
Lal himself. These witnesses were com- 
petent witnesses and the statements they 
made were within their special knowledge.. 
They appear to have stood the. test of cross- 
examination well. The trial Court believed. 
the testimony of these witnesses and we. 
agree with it, : 

Having carefully considered the évidence 
of these three witnesses, we ‘are satisfied 
that the defendant No. 2 is an atma bandhu 
of Sundar Lal-as was alleged by him. 

It was questioned on behalf of the 
plaintiff-appellant that the defendant No, 2 
did not come in as an heir entitled to succeed 
Sundar Lal. We have already held that. 
the pedigree put forward by defendant No. 2. 
and denied by the plaintiff is establised to 
our satisfaction, namely that Mihin Lal was 
the son of ‘Nau Nidh Rai from a second 
wife, that Mihin Lal was married to Mst. 
Kausilya and that the defendant No. 2 is 
the son of Chhangi Lal, who was the son of 
Mst. Kausilya. Having regard to the above 
finding, it necessarily follows that the de» 
fendant No. 2 would come in in the order of 
succession among bandhus being the father’s 
father’s daughter’s son's son. Reference 
may be made in support of this proposition, 
to the order of succession among bandhus 
given by Mulla in his well-known work on 
Hindu Law (9th edition, 1910) at p. 63 at 
No, 23. In these circumstances it will not 
not be correct to say that Sundar Lal died 
without any heir. 

Next it has been faintly contended that. 
the marriage of Kausilya with Mihin Lal 
was neither valid nor proper. This point 
has no force. This point was not raised in 
the pleadings but only at the stage of argue 
ment before the trial Gourt. Mihin Lal was 
the son of Nau Nidh Rai -from his second 
wife, who did not belong to the family of 
Moti Lal and his marriage to Kausilya, 
who was the son’s daughter of Moti Lal, is 
certainly not within the prohibited degrees 
of marriage. Reference may be made in 
this connection to Mayne’s Hindu Law and 
Usage (8th edition, p. 156, Art. 108), This. 
passage runs as follows :— f i 

“He should marry a girl who is non-sapinda with 
himself. She is called his sapinda who has particles. 
of the body of some ancestor, etc., in common with 
him. Non-sepinda-meangs not his sapinda. Such a 
one he should marry. Sapinda-relationship arises- 
between two people through their being connected 
by particles of the body.” 

It is clear that Mst, Kausilya was nota 
sapinda of Mihin Lal in any sense of the 
term. 


Consequently there .could be nò ° 
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prohibition of marriage between the two 
persons, 

An attempt was made in the jower Court 
to establish from the evidence of D. W. 
No. 2 that such a marriage was prohibited 
by custom, D, W.No. 12 was questioned 
at the end of his cross-examination and his 
answer was that maternal cousins could not 
marry each other in the clan of Srivastavas, 
We are of opinion that this statement is 
insufficient to prove the alleged custom and 
in any case it certainly cannot apply to the 
case of Mihin Lal and Mst. Kausilya, as 
Mihin Lal was not the son of Mst. Jaina 
herself who was Kausilya's father’s sister. 

The only question that now remains for 
us to notice is whether certain transfers 
made by Mst. Indrani were for legal 
necessity or not. This question was the 
subject-matter of Issue No. 3, upon which 
the trial Court recorded a finding egainst 
the defendants. In this Court Mr. K. N. 
Tandon, the learned Counsel appearing on 
bebalf of the respondents Nos, 16 to 19 
and 24, has in addition to supporting the 
judgment and decree of the trial Court 
challenged the finding on issue No 3. We 
do not propose to enter into that question, 
‘a8 we are of opinion that that question does 
‘not really arise in view of the conclusion at 
which we have arrived upon the main point 
‘in the case. 


“The result is that the appeal fails and is 
‘dismissed with costs, 


D. Appeal dismissed. 
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Per Gwyer, ©. J.—It istrue that by a, 176 (1) of the 
Oonstitution Act a Provincial Govt. may sueor be 
sued by the name of the Province, and may, subject 
to any provisions which may be made‘by Act of the 
Federal or the Provincial Legislature, sue or be sued - 
in relation to its affairs in the like cases as the 
Secretary of State in Council might have sued or 
been sued ifthe Act hadnot been passed, But where 
the validity or constitutionality of Provincial Legis- 
lation is in issue, and not any matter relating to the 
proprietary rights or interests of the Province, it is 
more convenient and more correct that the Advocate- 
General should represent the executive Govt. for the 
time being, of the Province, This is the Dominion 
practice and ought to be followed in India, The more 
convenient course is toconfine the operation of s. 176 
(1) constitution Act, to cases in which the proprie- 
tary rights or interests of the Provinces are affected, 
and, if the Govt. of a Province desires to uphold the 
validity of a provincial Act or to challenge that of a 
Federal Act, it should direct the Advocate-General 
of the Province to intervene on its behalf. The 
Advocate-General of the Province is a proper party, 
in the sense that without him the Court cannot 
effectually and completely adjudicate upon and settle 
all the questions involved in the suit, Though it is 
not desirable to extend the operation of O. I, r. 10, 
beyond what is necessary, yet toallow the Advocate- 
General to intervene as a party in cases of this kind 
is within the spirit and also the letter of the rule. 
Esquimalt and Nanaimo Railway Company v. Wilson 
(5)and Beauharnois L. H. and P. O. v. Hydor 
Electric Power Commisaion (6), relied on, [p, 142, 
colg,1 & 2; p. 144, col. 1.1 

Obiter PerGwyer, C. J.—It would no doubt be often 
perhaps usually, convenient if the Court had the 
Advocate-General of the Province before ir, when the 
validity of a provincial statute is in issue ;and High 
Courts may desire to consider whether they should not 
frame a rule of their own upon the subject, which will 
set all doubts at rest. [p. 144, col, 2.) 

Per Sulaiman, J.—Where the High Oourt by an 
express order whether rightly or wrongly brought the 
Provinces onthe record and then madethem a party 
to the appeal, with the idea that that would give to 
the Govt. a right to appeal to the Federal Court, it 
cannot subsequently be said that the Govt. were not 
“any party“ in the appeal. Wrong discretion by the 
High Court, isno ground for holding that the appeal 
does not lie. Section 205 Govt. of India Act, does not 
say any party ‘directly aggrieved by the judgment, 
decree or the final order’, much less ‘directly aggrieved 
by the decree actually passed.’ In the absence of any 
such restriction in s. 205 and in view of the fact that 
an appeal lies even on aconstitutional question alone 
without raising any other ground, it cannot be held 
that the Govt. who were a party to the appeal in the 
High ii haveno right of appeal atali. [p. 151, 
col, I. : 

Obiter Per Gwyer, C. J. (Sulaiman and Varada- >- 
chariar, JJ., contra)—It does not follow that, because 
the Advocate-General of the Province has been per- 
mitted to be put on the record as an intervener in the 
suit, he is also entitled to prefer an independent 
appeal to the Federal Oourt, in the absence of any 
appealby the parties. He has an interest in the 
litigation, it is trus, but the suit is after all between 
private parties ; and if they are content with the 
decision of the Court, whether it be in favour ofthe 
plaintiff or the defendant, on no principle the 
Advocats-General can be held to have a locus standi 
sufficient to justify an independent appeal of his own. 
Ifone of .the parties, appeals, then of course, the 
Advocate-General hasa right to appear before the 
Federal Gourt, since he is an intervener in the suit; but 
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‘De is a party only in a very special and limited sense. 
‘Consequently, where he has been impleaded as a party 
by the High Court in a suit between the private 
parties, in which the Govt. had no proprietary in- 
terest, on the ground that a Provincial Act is im- 
pugned, in the absence of any appeal by one of the 
parties, the Advocate-General has no locus standi 
to file an independent appeal of his own. Att.-Gen. 
of Alberta (Intervenant) v. Kazakewich (7) and 
John Deere Plow Co. v. Wharton (8), relied on. [p. 
144, col. 2.) 

Per Varadachariar, J.—The Indian Civil P. O., does 
not contemplate an “intervention” by the Advocate- 
General as distinguished from an addition of the 
Advocate-General or the Govt. as a party. When 
either of them has been impleaded as a party with 
a view to give them a hearing, the Court would fail 
to give full effect to thelangaage of s. 205 (2) of the 
Constitution Act if ib should hold that nothwith- 
standing such joinder as a party, the Advocate- 
General or the Govt. had no right to prefer an 
appeal. [p. 16F, col. 1.] 


Per Gwyer, C J.—lt is not for Gourt to speculate 
upon the reasons which may have induced Parliament 
to legislate in ona way rather than another; but 
when the novel and unexpected provisions have been 
enacted and that no apparent reason can be assigned 
for them, the Court is entitled to ask whether it is not 
possible to place a different and more reasonable con- 
struction upon the language which Parliament has 
used. [p. 146, col. 1.] 


It must always be remembered that within their 
own sphere the powers of the Indian Legislatures are 
as large and ample as those of Parliament itself; und 
the burden of proving that they are subjectto a 
strange and unusual prohibition against retrospective 
legislation must certainly lie upon those who assert 
it. There is nothing inthe language of s 292, 
Constitution Act which suggests any intention on 
the Part of Parliament to make them subject to that 
prohibition, nor,so far as that may be relevant, any 
explanation why Parliament should have desired to 
do so. Apart however from these considerations it is 
doubtful whether the Regularization of Remissions 
Act doegin fact alter, repeal or amend any existing 
Indian Law. There is nothing in it inconsistent 
with, or repugnant to, the Agra Ten. Act, 1926. [p. 
146, col, 2.] 

Per Sulaiman and Varadachariar, JJ.—The im- 
pugned Act U. P. Regularization of Remissions Act 
XIV of 1938 did not in reality repeal, alter or amend 
the provisions of the law contained in s. 73 of the 
Agra Ten. Act, What the impugned Act attempted 
to do was to widen the scope of s. 74 (1) without 
embodying any thing like the provisions of s. 74 (2), 
which would have destroyed the right to sue, without 
altering the aabstantive law so as to givea Collector 
power to order remission of rent exceeding the re- 
mission of revenue in proportion. It has merely 
created a further bar which completely restricts a 
civil right to challenge it under s. 9, Oivil P. O. 
Whether valid or invalid on any other ground, it 
cannot be said to offend against the provisions of 
8. 292 of the Govt. of India Act [p. 154, col. 1.) 

Per Cwyer, O.J.—In enacting the impunged Act 
the Legislature has legislated with respect to matters 
covered by Item No. 21 of List II, Govt, of India 
Act. [p. 147, col. 1] 

The general descriptive words in Item No, 2] in- 
clude “the collection of rents”; and if a Provincial 
Legislature can legislate with respect to the collec- 
‘tion of rents, if must also have power to legislate 
with respect to any limitation on the power ofa 
landlord to collect rents, that is to say, with respect 
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to the remission of rents as well as to their collec- 
tion. ip. 147, col. 2.) , 

None of the items in the Lista is to beread ina 
narrow or restricted sense, and each general word- 
should be held to extend to all ancillary or subsidiary 
matters which can fairly and reasonably be said to be 
comprehended in it. Any attempt fo enumerate in 
advance all the matters which are tobe included 
under any of the more general descriptions is to be 
deprecated ; it will be sufficient and much wiser to 
determine each case as and when it comes before the 
Oourt. [p. 147, col. 1.] 

Per Sulaiman, J.~The intention of the legislature 
have to be gathered from the language actually 
employed in the Act. For statutes which confer or 
take away legal rights, whether public or private, or 
alter the jurisdiction of Courts of law, express and 
unambiguous words are necessary. No loopholes 
should be left for escape. [p. 155, col. 2.) 

Per Gwyer, C. J.—Oourts of justice, while giving no 
countenance to the theory that Govts. are at 
liberty to break the law whenever they find it con- 
venient to do so, ought to abstain from harsh or 
ungenerous criticism of measures taken in good faith 
by those who bear the responsibility of Govt. 
when suddenly faced with a serious and perhaps 
dangeroussitutation. Üp. 141, cols, 1 & 2.) 


Dr. Narain Prasad Asthana, Advocates 
General of the United Provinces (Mr. Sri 
Narain Sahai, Advocate Federal Oourt 
with him) instructed by Mr. G. Sahay, 
Agent, forthe Appellant. 


Mr. P. L. Banerji, Senior Advocate 
Federal Court (Mr, Prem Mohanlal Verma, 
Advocate. Federal Court with him) instruct- 
ed by Mr. T, K. Prasad, Agent, for the 
Respondents, 


Gwyer, C. d,—In this case the principal 
question to be decided is whether the Regu- 
larization of Remissions Act, 1938) (XIV of 
1938), an Act of the Legislature of the 
United Provinces, was within the compe» 
tence of the Legislature which enacted it. 

The litigation in which the question has 
arisen can be briefly described. The 
defendants to the original suit were theka- 
dars, a thekadar being, by statutory defini- 
tion, 

“a farmer or other lessee of proprietary rights in 
land, and in particular of the right to receive rents 
or profits,” 

with the terms of his lease or theka eme 
bodied in a written instrument executed 
by the landlord. They were sued by their 
lessors for arrears of rent for the year 
ending June, 1931, and the two following 
years at the rate reserved by the lease, and 
among other defences pleaded that remiss 
sions of rent had been ordered by the Local 
Govt. which ought to be taken into 
account in calculating the amount due. 
The plaintiffs contended that these remis- 
sions were beyond the power of the Govt. 
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to order and that the defendants were 
not, therefore, entitled to rely upon them, 
On this issue both the trial Judge and the 
District Judge on appeal decided in the 
defendants’ favour. The plaintiffs then 
appealed tothe High Oourt, and during the 
pendency of the appeal a Division Bench 
of the High Court held in another case, 
Muhammad Abdul Qaiyum v. Secretary of 
State for India (1), that remissions made 
in pursuance of the Govt. order above 
referred to had no legal effect. In order to 
appreciate the legal questions involved, it 
is necessary to refer to certain statutory 
previsions contained in the Agra Ten. Act, 
1926, which at all material times regulated 
the relations between the parties, though 
it has since been repealed and only ree 
enacted with substantial alterations. 

pee purpose of the Act is indicated by its 
itle, 


“An Act to consolidate and amend the law relating 
to agricultural tenancies and certain other matters 
in Agra,” 


and it may be described as a Code of land» 
lord and tenant law for the province of 
Agra. At the end of that Part of the Act 
which dealt with the subject of rent and 
of the machinery whereby in certain circum- 
stances rent might be enhanced or abated, 
there was a fasciculus of sections entitled 
“Exceptional Provisions”, including three 
sections which require to be noticed. Bec- 
tion 72 empowered a Court making a decree 
in a suit for arrears of rent to allow, with 
the sanction of the Collector, such remissions 
from the rent payable as might appear to 
the Oourt to be just, if the produce of the 
land had been so diminished by drought, 
hail, deposit of sand cr other like calamity 
during the period for which the arrears 
were claimed that the full amount of rent 
payable by the tenant for that period could 
not be equitably decreed. The section 
then provided that where rent was thus 
Temitted, the revenue authorities should on 
the report of the Court grant a remission of 
land revenue in proportion to the rent 
remitted for the corresponding area belong- 
ing tothe same landlord. Section 73, dealt 
with the converse case, and provided that 
when for any cause the Local Govt. 
or any authority empowered by it, remitted 
or suspended for any period the whole or 
any part of the revenue payable in respect 
of any land, a Oollecter might order that 
the renis of the tenants should be remitted 
or suspended 

(1) I L R938) All. 114; 174 Ind, Oas. 505; AIR 


1938 All, 158; (1937) A L J 1396; 1938 R D 274; 1938 A 
L R 288; 10 R A 588. 
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“to an‘amount- which shall bear the same proportion 
to the whole of the amount payable in respect of 
the land as the revenue of which the payment has 
been so remitted or suspended bears to the whole 
of the revenue payable in respect of such land.” 


By s. 74, an order passed under s, 73, was 
not to be questioned in any Civil or Revenue. 
Court, and no suit was to lie for the recovery 
of any rent of which the payment had been 
thus remitted or suspended. It will be 
seen, therefore, that, in the first case, the 
remission or suspension of land revenue 
followed the remission or suspension of rent 
allowed by the Court and sanctioned by 
the Oollector; and that, in the second, 
remission of rent might be ordered by the 
Collector only after the Local Govt, 
had remitted or suspended the land revenue, 
Section 73, was expressly extended to 
thekadars by s. 219 of the Act, but not 
s. 72, The reason no doubt was that where 
the parties had embodied their contract in 
a formal written instrument, they must in 
agreeing upon the amount of rent be 
assumed to have had in mind the possibi« 
lity of such occurrences as were dealt with 
in s. 72; but a remission or suspension of 
land revenue under s. 73, would destroy the 
basis upon which they must necessarily 
have contracted and it would be inequit- 
able if a consequential adjustment were not 
permitted. 


In 1931, the United Provinces were faced 
with a catastrophic fall in agricultural 
prices, followed by threats to withhold rent 
on a large scale. Faced with what was 
clearly a most difficult situation, the Govt. 
appears to have acted with courage 
and promptitude. It took the view that the 
most urgent problem was that of rent, and 
devised a scheme for the systematic reduc: 
tion of rents, varying with the circums 
stances of the different districts, followed 
later by consequential adjustments in 
land revenue. The -plans adopted were 
described in a series of communiques 
issued from time to time, the first being 
dated April 29, 1831, and the last October 
28, 1932. The Govt. appears to have 
been well aware of the legal position, for in 
its last communique, a statement on the 
Report of the Rent and Revenue Com- 
mittee of the Legislative Council, it observ- 
ed that 

“the Governor in Council...... recognizes that the 
action which Govt, were compelled to take last 
year was not covered by any provision in the exist- 
ing law, and he isas anxious as any party that the 
position should be regularized -as soon as possible. 
But owing to the magnitude of the problem the 
process will inevitably take time. The law was not 
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framed to meet such a position as has arisen from 
the recent severe fall in prices.” 

The Govt. in other words, were faced 
with a problem with which executive 
Govts, have often to deal; a grave emer- 
gency, threatening public order, and inade= 
quate power for meeting it. In circume 
‘stances such as these a Govt. has to do 
the best it can, relying, if it exceeds the 
limit of its powers, upon the willingness of 
the Legislature to indemnify it subsequent- 
ly; and Legislatures are usually prepared 
to grant a Govt, absolution, if they are 
satisfied of the gravity of the emergency, of 
the bona fides of the action taken, and of the 
reasonableness of the measures adopted. A 
‘Govt, however always runs the risk of the 
measures which it has taken becoming the 
subject of legal proceedings before it has 
obtained its indemnity, and this is what 
happened in the present case. It is clear 
that s. 73, of the Act, only enabled remis- 
sions of rent to be ordered, if there had 
been a prior remission of land revenus; and, 
therefore, the orders of the Govt. on this 
occasion had no legal force or effect and 
could not be relied upon by any tenant ina 
‘suit by his landlord fcr the recovery of 
arrears of rent. The Allahabad High Court 
so decided, as I have already stated; and 
it was because of this decision that the 
Govt. found themselves compelled to invite 
the Legislature to pass the Act, which is 
the subject of the present appeal: the ques- 
tion is whether that Act is effective for the 
purpose for which it was designed. I 
think it right to observe, in justice to the 
Govt, though the matter does not of course 
affect the legal position, that while no doubt 
its action exposed it to much criticism, a 
substantial number of landlords were will- 
ing to co-operate with it in meeting the 
emergency, This appears from the come 
munique of May 11, 1931, in which 
the Govt. recorded its appreciation of 
the spirit shown by a deputation of the 
Talugdars of Oudh who had waived 
their legal claims and agreed without 
condition to remit whatever Govt. con- 
sidered fair to their tenants; and also of 
the generosity with which the Agra land- 
lords had shown their willingness to grant 
remissionto a largenumber of cultivators. 
It isdesirable that this should be said, 
for Courts of justice, while giving no 
countenance to the theory that Govts. are at 
liberty to break the law whenever they 
find it convenient to do so, ought to abstain 
from harsh or ungenerous criticism of 
measures taken in good faith by those who 
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bear the responsibility of Govt. when sud- 
denly faced with a serious and perhaps 
dangerous situation. 

The Regularization of Remissions Act, 
1938, had been passed before the present 
appeal came before the High Court, and 
when the appellants sought to take advante 
age of it, on the ground that the respone 
dents could no longer challenge the validity 
of the remission orders, the latter replied 
by challenging the new Act itself, This 
point was referred toa Full Bench, which 
held the Act to be beyond the competency 
of the Legislature to enact. The three 
learned Judges who composed the Beach 
(Iqbal Ahmad, Bajpai and Mohammad 
Ismail, JJ.) alltook the view that the Act 
was contrary tothe provisions of s. 292 of 
the Constitution Act, because it attempted 
to legislate retrospectively but Iqbal 
Ahmad, J. was also of opinion that none of 
its provisions were with respect to any of 
the matters set out in List II of the Seventh 
Schedule to the Constitution Act, nor indeed 
with respect to any ofthe matters in List 
TII, the Concurrent List. 

Before the case was heard by the Full 
Bench, the High Court had caused notice to 
be given to the Advocate-General of the 
Province, in order that if the United Pro- 
vinces Govt. so directed, he might appear 
and support the validity of the Act. The 
Advocate-General was accordingly heard ; 
and when, after the Full Bench had given 
judgment the case came again before the 
High Oourt to be finally dealt with, the 
Govt. applied to be made a party to the 
appeal, in orderthat (as the application 
stated) it might have a rightof appeal to 
the Federal Oourt. The application not 
being opposed, the Govt. was duly madea 
party. anditsname appeared thereafter 
as respondents on the record, under the 
style of the United Provinces Govt., in ade 
dition to those of the plaintiffs-appal- 
lants and the defendants. In the final 
order of the High Oourt however, admitting 
the appeal to this Oourt, the parties on the 
record are described as “The United Pro- 
vinees, Applicant (sic) to the Federal 
Court’, with all the original plaintiffs and 
defendants as respondents, It is in that 
form that the appeal has now come before 
us, Itshould ba added that the defendants 
did not enter an appearance in this Court 
and only the United Provinces and the. 
plaintiffs were rapresanted at ths hearing, 

In these circumstances Counsel for the 
lessors took a preliminary obje3tion and 
contended in a very able argument that 
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the Advoecate-General ought not to be 
heard, because the High Court had no 
power to makethe Province a party to the 
suit and the Province had therefore no right 
to appeal. He putitasa matter of juris- 
diction and not merely as a wrongful exer- 
cise of discretion by the High Court. 

The application of the United Provinces 
was made under O. I, r. 10 (2) of the Oivil 
P. ©. the material words of which are as 
follows =- i 

“The Court may at any stage ofthe proceedings, 
either upon or without the application of either 
party, and on such terms as may appear to the 
Court to be just, Order... that the name of 
any person who oughtto have been joined, whe- 
ther as plaintiff or defendant, or whose presence 
before the Court may be necessary in order to 
enable the Oourt effectually and completely to 
adjudicate upon and settle all the questions 
involved in the suit to be added.” 

Ccunsel for the lessors argued that the 
desire of the Province to secure the right 
of appeal did not make O. I, r. 10 (2) 
applicableto the case but he also based 
his argument on broader grounds and 
contended that the mere fact that the 
validity of provincial legislation was being 
challenged was no sufficient reason for 
making the Province a party to a suit 
between private persons. 

I desire to say at the outset that, 
assuming for the moment tbat there was 
jurisdiction to add a party to represent the 
executive Govt, of the Province, that party 
ought notin my opinion to have been the 
Province ilself. It istrue that by s. 176 
(1) of the Constitution Act a Provincial 
Govt. may sue or be sued by the name of 
the Province, and may, subject to any pro 
visions which may be made by Act of the 
Federal or the Provincial Legislature, sue 
or be sued in relation to its affairs in the 
like cases as the Secretary of State in 
Council might have sued or been sued if 
the Act had not been passed. But it seems 
to me that where the validity or constitue 
tionality of provincial legislation is in 
‘issue, and not any matter relating to the 
proprietary rights or interests of the Pro- 
vince, it ia more convenient and more 
correct that the Advocate-General should 
represent the executive Govt, for the time 
being of the Province. Thisis the Dominion 
practise, and in my opinion it ought to be 
followed in India. The Secretary of State 
‘was first made liable to be sued by s. 65 of 
the Govt. of India Act, 1858, and the 
same suits and remedies were made avail» 
able against. him as bad been available 
against the Hast India Company: He was 
no doubt substituted for the Hast India 
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Company after the transfer of‘all the rights 
of the Company to the Orown, because 
under the constitutional arrangements made 
by the Act of 1858 he had complete control. 
of all the revenues of India. But the ques» 
tion of the constitutionality of an Indian 
statute could rarely have arisen before the 
present Constitution Act, and even more 
rarely still in the case of a provincial 
statute; and it seems to me, as [ have 
said, that the more convenient course is- 
to confine the operation of s. 176 (1i) to 
cases in which the proprietary rights or 
interests of the Provinces are affected, and,. 
if the Govt, of a Province desires to uphold 
the validity of a provincial Act or to chal- 
lenge that of a Federal Act. it should 
direct the Advocate-General of the Province: 
to intervene on its bebalf, 

A number of cases were cited on the 
true construction of O. I, r, 10. Counsel 
for the lessors relied principally upon 


Sri Mahant Prayaga Doss Jee Varu v. 


Board of Commissioners for Hindu- 
Religious Endowments, Madras (2), in which. 
Srinivisa Ayyangar, J. refused an appli- 
cation by the Secretary of State to be added 
as a party in a case said to involva the quese- 
tion whether an Act of the Provincial 
Legislature was ultra vires. The learned 
Judge, treating the case as one of first 
impression, held that the words “all the 
questions involved in the suit” must refer to 
questions as between the parties to the 
litigation, that neither on principle or 
authority could the Secretary of State be 
regarded asa necessary or a proper party, 
and that he ought not to be joined as an 
additional defendant. He concluded his 
judgment with these words:— 

“Having regard to the number and variety of 
legislative bodies and authorities in the country at 
the present day, paramount, imperial, local, delegated,,. 
subordinate, eto, I feel that questions of ultra 
vires are certain to be raised in the QCourts in 
increasingly large numbers of cages and I refuse 
to contemplate with equanimity the prospect of the 
Secretary of State for India being required by every 
defendant to be made a party in every one of them.” 

This judgment was criticised and dissante 
ed from ia Secretary of State v, Murugesa. 
Mudaliar (3) by Venkata Subbarao, J., a 
case in which the plaintiff had brought 
a suit against a District Board for a. 
declaration that he had been duly elected 


‘a member of the Board by a resolution 


passed at the meeting ofa certain Talug 
(2) 50 M 34; 95 Ind. Oas. 214; (1926) M W N 575; 
press L J 148; A I R 1926 Mad. 836; 24 L W 


“(BAT R1929 Mad, 443; 118 Ind. Oas, 780; (1929) 
MW N 67; 29 L W 753; Ind. Rol. (1929) Mad. 
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Board. The Gcvt. applied to be joined as 
a defendant, but both plaintiff and dee 
fendant opposed the application. It was 
held that since by a local Act, Govt. had 
the power of control over all local boards in 
the Province and could suspend the execu- 
tion of any resolution(as they had apparently 
done in tbe case of the Taluq Board), it 
was a proper party tothe suit and ought 
to be added. The learned Judge was of 
the opinion (which I cannot myself share) 
that Srinivasa Ayyangar, J. had in the earlier 
judgmentignored the distinction made in 
0, I, r, 10, between (|) persons who ought 
to have been joined and (2) persons 
whose presence is necessary to enable the 
Court completely and effectually to adjudi- 
cate upon and settle all the questions 
involved in the suit, 7d. e., between neces» 
sary parties and proper parties. Basing 
his opinion on earlier English and Indian 
authorities, he held that the Court was 
not bound to decide a dispute in the 
absence of persons whom it most vitally 
concerned, and that in the case before him 
it was the Govt. who had jnterferred with 
the alleged right of the plaintiff by sus- 
pending the execution of the resolution of 
the Taluq Board, Hence he concluded 
that the Govt. wasa proper party to the 
suit. 

It is not clear to me that Srinivasa 
Ayyangar, J. would have come to a conclu- 
sion contrary to that of his brother Judge, 
if the later case bad come before him; 
for different principles appear to be in- 
volved in the two cases. The question 
of the validity of the Act could certainly 
have been decided in the absence of the 
Secretary of State in the first case, though 
it might have been convenient tohave him 
represented before the Court. In the second 
case it was in effect the action of the 
Govt. itself of which the plaintiff complain- 
ed, But itis obvious that in the later case 
a wider view was taken of the powers con- 
ferred by O. I, r, 10, and stress was laid 
rather upon the words “effectually and 
completely to adjudicate upon and settle 
all the questions involved in the suit” 
than upon the words ‘necessary to enable 
the QGourt” which preceded them. The 
Allahabad High Court appear to have 
gone further in Jaimala Kunwar v, Collec» 
tor of Saharanpur (4) and to have held 
that the Oourt has inherent powers ofits 
own in the matter which are not restricted 
by O.I,r. 10; but I should always hesitate 

(4) 55 A 825; 149 Ind. Cas, 704; (1933) A L J 1512; 
ATR 1934 All. 4; 6 R A 949, 
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to rely on unspecified and undefined inhed 
rent powers as a justification or any action. 
taken, if it is possible to avoid doing so, 
In any case, the first of the Madras 
decisions is directly in point in the present 
case, though the report does not indicate 
how the question of ultra vires in fact 
arose in connection with the provincial 
statute which was under discussion, nor is 
it easy to see how under the Govt. of India 
Act, 1919, and the Devolution Rules, quea. 
tions of ultra vires in the case of provin- 
cial statutes could have come before the 
Gourt. The decision in the later 
case may have been justified on the 
facts, but those facts were very different. 
from those which are now under considera- 
tion. 

Since the new Constitution Act, however, 
the position with regard tn the competence 
of Indian Legislatures, whether the Oentral 
Legislature or the Legislatures of the Pro» 
vinces, is completely changed; and the 
cases which have already come before this 
Court during its brief history show the 
difficulty and complexity of the disputes 
in which questions of legislative compes 
tence are involved. I think thatit would 
bea matter of great regret to this Court 
if in any such case it had not the assist» 
ance of the AdvocateeGeneral of the Pro» 
vince concerned, and this point was not 
overlooked when the Rules of the Court 
were drafted (see Federal Court Rules, 
O. XXXVI). But in the absence of such an 
express rule in the Oode it is necessary 
to decide, first, whether the Advocate Gene» 
ral was rightly empowered to intervene as 
a party on the record, and, secondly whe- 
ther in the particular circumstances of the 
present case he has an independent right of 
appeal. 

it can but rarely happen, in cases bete 
ween private persons involving the con» 
stitutizmal validity of a statute, that an 
Advocate-General is a “necessary” party ; 
and I am not prepared to say without 
further consideration that he is even a 
“proper” party in each and every case, 
But in a number of cases, of which the 
present is an example, the question whether 
astatute is or is not valid involves the 
question of the scope of the executive 
authority of the Province. The execu- 
‘tive authority of a Province vests in 
the Governor on behalf of the Crown, and 
extends to all matters with respect to 
which the Lagislature of the Province has 
power to makelaws (s. 49 of the Constitu» 
tion Act), If then a provincial Act pur- | 
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‘porting to confer powers upon the execu- 
tive is held to be beyond the competence 
-of the Provincial Legislature, the scope 
of the executive authority of the 
Province is thereby declared to be more 
restricted than Legislature and Govt. had 
-Bupposed or intended, If the Act impugned 
in the present case is held: to be invalid, 
orders issued by or under the authority of 
the Prov. Govt.in the past can be ques- 
tioned in a Court of law, and the Govt. 
would have no power fo issue any orders 
of the kind in the future. It is therefore 
impossible fora Court so to decide in liti- 
gation between private parties without 
imposing a hitherto unsuspected restriction 
upon the powers of the Govt. and it does 
not seem right that this should be done 
without the Govt. being a party to the 
proceedings before the Oourt. In my opinion 
the Advocate-General of the Province is a 
proper party, inthe sense that without him 
the Court cannot effectually and completely 
adjudicate upon and éettle all the questions 
involvedin the suit. I am not prepared 
‘to extend the operation of O. I,r. 10, be: 
‘yond what is necessary. but it seems to 
me that to allow the Advocate-General to 
intervene as a party in casesof this kind is 
for the reasons which Ihave given within 
the spirit and I think also the letter of the 
rule. 

The Judicial Committee held in Esqui- 
malt and Nanaimo Railway Company v. 
‘Wilson (5), that when an action, if successe 
ful, will affect the rights claimed by the 
Crown, but the plaintiff has against the 
Crown no claim to which the procedure by 
petition of right is applicable, the Attorney- 
General is nevertheless a necessary and 
proper party and may be joined as a dee 
fendant by the plaintiff. In that case the 
validity of a Crown grant, and not of a 
statute, was challenged, but [ draw atten- 
tion tothe following observations of Lord 
‘Buckmaster, who delivered the judgment 


of the Committee :— 

“It is quite true that the title of the Orown to 
-the land in question is not in controversy, nor is the 
Orown asked to do any act or grant any estate or 
“privilege; but in the event of the pleintifis’ success, 
the righte existing in the Orown and consequent 
upon the grant to the respondents will cease. If 
-these interests lay in a third party, he ought 
csartainly to be added as a defendant and that is 
the best means of testing the necessity of the at- 


„tendance of the Crown”, (at p. 3634). 


words, I might say 


Adapting these 
of the lessors suc» 


that in the event 
(5) (1920) AO 358; 89 L J P O 27;122 L T 563; 36 
“TL R49. 
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ceeding in the present case, certain rights 
of the Crown, that is, of the executive, of 
the Province will cease to exist, in the 
sense that they will no longer have that 
extended effect which it was believed that 
the impugned Act had given them, In à 


recent case in a Oanadian Province, 
Beauharnois IL. H. & P. Co. v. Hydro- 
Electrice Power Commission (6), a local 


Judicature Act had provided that no Act 
of the Provincial Legislature should be 
adjudged invalid in any proceedings until 
after notice had been given to the Attorney» 
General of Oanada and to the Attorney- 
General of the Province and that the two 
Attorneys-General were entitled as of right 
to be heard, notwithstanding that the 
Crown was nota party to the proceedings. 
This enactment was held not to preclude 
the making of the Orown, represented by 
the Attorney-General, a party to an action, 
and the Oourt, stating that in cases ade 
mitting of doubt it was desirable that the 
Orown should be made a party, declared , 
the Attorney-General to be a proper, if 
not a necessary, party to the litigation 
before it. It is not necessary for me to 
say whether I agree with this more general 
proposition; I am content to limit my 
observations to cases where to challenge 
the validity of astatute would, if successful, 
affect the executive authority of the Pro- 
vince. It would no doubt be often, per- 
haps usually, convenient “if the Court had 
the Advocate General of thé Province before 
it, when the validity of a provincial statute 
is in issue ; and High Courts may desire to 
consider whether they should not frame a 
rale of their own upon the subject, which 
will set all doubts at rest, 

It seems to me however by no means to 
follow that, because the Advocate-General 
of the Province has been permitted to be 
put on the record as an intervener in the 
suit, he is. also entitled to prefer an inde» 
pendent appeal to this Oourt, in the absence 
of ‘any appeal by the parties. He hasan 
interest in the litigation, itis true, but the 
suitis after all between private parties; and 
if they are content with the decision of the 
Court, whether it be in favour of the plaintiff 
or the defendant, itis difficult to ses on 
what principle the Advocate-General can 
be held to have a locus standi sufficient 
to justify an independent appeal of his own. 
Jf one of the parties appeals, then of 
course the Advocate-General has a right to 


appear before this Oourt, since he is an 


(6) (1937) 3 DLR (Out) at p-458. 
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intervener in the suit; but he is a party 
only in avery special and limited sense. 
The doubts which I have felt on this point 
are not diminished by a very recent deci- 
sion of the Canadian Supreme Court: Att.» 
Gen, of Alberta (Intervenant) v, Kaz- 
akewich (7). In that case the Supreme 
Oourt ‘of Alberta had held that a statute 
under which a husband had beed ordered 
to pay a certain sum,towards the maintenance 
of his wife was beyond the competence 
of the Provincial Legislature to enact. The 
Attorney-General of the Province had in- 
tervened touphold the validity of the Act, 
and special leave to appeal to the Supreme 
Gourt of Canada had been granted both to 
the Attorney-General and to the wife; but 
the wife failed to perfect her appeal. The 
Supreme Court were of opinion that though, 
on an appeal to the Court by the wife, 
the Attorney-General would in the ordinary 
- course have the right to appear in order 
to support the validity of the Act, he had 
no status to appeal to the Court, so long 
as the wife had not perfected her appeal, 
and that until she had done so the Court 
had no jurisdiction. This decision seems 
to me, if I may respectfully say so, to be 
based upon sound principle, and in my 
opinion this Court ought to follow. it. There 
is asignificant observation by Lord Haldane 
in John Deere Plow Co. v. Wharton (8), 
that Attorneys:General intervening in pri- 
vate litigation were only entitled to present 
their views.to the Judicial Committee and 
had “no: right of reply. If an Attorney- 
General “had in such circumstances an in- 
dependent right of appeal of his own, it 
is difficult to see why he should not be 
allowed ‘a right of reply like any other 
appellant. 

{ should be disposed to hold therefore in 
favour of the lessors on the preliminary 
point; but as both my brethren are of a 
different opinion, I will not formally dis- 
sent from them. I am very conscious of 
the difficulty which might be caused if the 
doubts which I have thoughtit right to 
express were justified, for, private persons 
could by a private settlement of their dia- 
pute, or even by collusion, prevent a Pro- 
vincial Govt. from obtaining a decision 
of the Federal Oourt on issues of the highest 
importance, This is a matter which might 
well engage the attention of the Central 
Legislature, who have power under s. 215 
of the Constitution Act to make provision 


(7) (1937) Can, SO R 427 


(8) (1915) A 0330 (334); 84 L J PO 64; 112 L T 183; 
SL TLR 35, 
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forconferring on the Federal} Court such 
supplementary powers not inconsistent with 
any of the provisions of the Act as may 
appear necessary or desirable to enable 
the Court more effectively to exercise the 
jurisdiction conferred upon it by or under 
the Act. 

I now come tothe impugned Act itself, 
The preamble to the Act runs as follows: 
“Whereas it is necessary to regularize the 
remissions of rent made before the passing 
of this Act on account of the fall in prices”; 
and s. 2 then provides that “notwithstand- 
ing anything in the Agra Ten. Act, 1926, 
or toe Oudh Rent Act, 1886, or in any other 
law for the time being in force where 
rent has been remitted on account of any 
fall in the price of agricultural produce 
which took place before the commencement 
of this Act, under the order of the Pro- 
vincial Govt. or any authority empowered 
by it in that behalf, such order, whether 
passed before or after the commencement 
of this Act, shall not be called in question 
in any Civil or Revenue Court”. All three 
Judges in the High Uourt have held that 
these provisions were beyond the come 
petence of the United Provinces Legislature 
by reason of s. 292 of the Constitution Act, 
That section provides that 


“notwithstanding the repeal by this Act of the Govt. 
of India Act” 


(that is to say, the Govt. of India Act, 1919) 
“bat subject to the other provisions of this Act, all 
the law in force in British India immediately bafore 
the commencement of Part IIT of this Act shall 
continue in force in British India until altered or 
repealed or amended by a competent Legislature or 
other competent authority.” 


It is said that since these words keep 
existing British Indian laws in force until 
they are altered or repealed or amended by 
competent authority, it is beyond the 
powers of any authority, no matter how 
competent otherwise, to legislate with ratros- 
pective effect; because, if they do so, they 
are contravening the provisions of the 
section which makes those laws continue in 
force up to the moment of alteration, repeal 
or amendment, Ths purpose ofs. 292, was 
clearly to negative the possibility of any 
existing Indian law being held to be no 
longer in force by reason of the repeal of 
the law which authorized its enactment; 
and it is a safeguard usually inserted by 
draftsmen in similar cireumstances. An 
analogous provision was included in s, 130, 
of the Govt. of India Act, 1919, though in 
that case it took the form of a proviso that 
the repeal of earlier Govt. of India Acts 
should not affect the validity of any existing 
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law. The Union of South Africa Act, 
1209, s. 135, is almost identical with s. 292, 
but a slightly different formula was adopted 
in the British North America Act, 1867, 
and in the Commonwealth of Australia 
Constitution Act, 1900, Section 129, of the 
former is as follows: 

“Except ss otherwise provided by this Act, all 
laws in force in Canada, Nova Scotia or New 
Brunswick at the Union......shall. continue in 
Ontario, Quebec, Nova Scotia and New Brunswick 
respectively as if the Union had not been made; 
subject nevertheless.....t0 be repealed, abolished or 
altered by the Parliament of Canada, or by the 
Legislature of the respective Province, according 
to the authority of the Parliament or of that Legis- 
lature under this Act” 

Section 108, of the Australian Act, is as 
follows: 

“Every law in force in a Colony which has 
become or becomes a State, and relating to any 
matter within the powers of the Parliament of the 
Commonwealth shall, subject to this Oonstitution, 
continue in force in the State; and until provision 
is made in that behalf by the Parliament of the 
Commonwealth, the Parliament of the State shall 
have such powers of alteration or repeal in respect 
of any such law as the Parliament of the Colony had 
until the Colony became a State." 


I pause here to inquire what reason there 
can have been for Purliament to place such 
a fetter as is suggested upon the powers of 
the new Indian Legislatures. No such 
fetter was imposed by s. 130, of the Govt. 
-of India Act, 1919, for there is nothing in 
tke words of that section which could by 
any stretch of language be construed asa 
prohibition of retrospective legislaticn, But 
the suggestion now is that the new Legis 
laturee set up by the Act of 1935, which 

have certainly been given powers no less 
` wide than those of their predecessors, have 
nevertheless had a restriction imposed upon 
them which Parliament admittedly saw no 
reason to impose at an earlier date, I 
agree that it is not for this Oourt to specule 
ale upcn the reasons which may have 
induced Parliament to legislate in one . way 
rather than another; but when I am told 
that these ncvel and unexpected provisions 
have been enacted and that no apparent 
reason can be assigned for them, I am 
entitled to ask whether it is not possible to 
place a different and more reasonable con- 
struction upon the language which Parlia- 
ment has used. It then appears that Parlia- 
ment has used almost identical language 
when it enacted the constitution of the 
Union of South Africa; and the industry of 
Counsel was unable to suggest, nor have 
I myself been able to discover, that the 
interpretation which commended itself to 
the High Court of Allahabad has ever been 
even hinted at in any South African Court. 
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The same may be said of the Canadian and 
Australian section; for though it is true 
that the wording of those sections is a. 
little different, I confess that I can detect 
no difference in the meaning of the langu- 
age used, 

I find myself unable to agree with the 
decision of the High Court on this point, 
and it is only out of respect for the three 
learned Judges who have taken a contrary 
view that I have dealt with the question at 
any length; for, but for their unanimous: 
opinion, 1 should have thought it scarcely 
open to argument. It must always be 
remembered that within their own sphere 
the powers of the Indian Legislatures are as. 
large and ample as those of Parliament 
itself; The Queen v. Burah (9); and the 
burden of proving that they are subject to. 
astrange and unusual prohibition against 
retrospective legislation must certainly lie 
upon those who assert it. Ican see nothing’ 
in the language of s. 292, which suggests 
ang intention on the part of Parliament to. 
make them subject to that prohibition, nor, 
so far as that may be relevant, any ex- 
planation why Parliament should have- 
desired to do so. The sections in the 
Dominion Acts to which our attention was. 
called do not seem to have been cited to the 
learned Judges in the High Court; and: 
I cannot but think that their decision might 
have been different if they had, had those. 
sections before them. 


Apart, however, from the above con- 
siderations, I doubt whetber the Regulariza- 
tion of Remissions Act does in fact alter, 
repeal or amend. any existing Indian. 
law. There is nothing in it inconsistent. 
with, or repugnant to, the Agra Tenancy 
Act, 1925. No doubtit adds another case. 
in which a tenant may claim the benefit of 
remissions of rent as against his landlord 
to those already specified in the latter Act;. 
but it appears tome to have succeeded in 
doing so without touching any of the provi- 
sions of that Act itself. 

The view that the Regularization of 
Remissions Act, was invalid because it was. 
not enacted “with respect to,” any of the 
matters enumerated in List IL or List IE 
of the Seventh Schedule to the Constitution. 
Act, though it was strenuously argued in. 
this Court, only found favour in the High. 
Oourt with Iqbal Ahmad, J., the two other 
Judges holding that the Act was within 
Items Nos, 2 cr 21 of List II, or partly: 
within one and partly within the other. 


(9) (1878) 3 App. Oas, 889. 
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These two items are as follows :— 

_ “2. Jurisdiction and powers of all Courts except 
the Federal Court, with respect to any of the mattera 
in this List; procedure in Rent and Revenue 
Courts, 

21, Land, that isto say, rights in or over land, 
land tenures, including the relation of landlord and 
tenant, andthe collection of rents; transfer, aliena- 
tion and devolution of agricultural land; land im- 
provement and agricultural loans; colonization; 
Oourts of Wards; encumbered and attached estates; 
treasure trove.” 

I am of opinion that in encating the 
Act the Legislature has legislated with 
respect to matters covered by Item No. 21 

The subjects dealt with in the three 
Legislative Lists are not always set out 
with scientific definition. It would be 
practically impossible for example to define 
each item in the Provincial List in sucha 
way as to make it exclusive of every other 
item in that List, and Parliament seems to 
have been content to take a number of 
comprehensive categories and to describe 
each of them by a word of broad and general 
import. In the case of some of these 
categories, such as “Local Govi”, “Edu- 
cation”, “Water”, ‘Agriculture’ and 
“Land”, the general word is amplified and 
explained by a number of examples or 
illustrations, some of which would probably 
on any construction have been held to fall 
under the more general word, while the 
inclusion others might not be so obvious, 
Thus “Courts of Wards" and ‘ treasure 
trove” might not ordinarily have been 
regarded as included under “Land”, if they 
had not béen Specifically. mentioned in 
Item No, 21. I think, however, that none of 
the items in the Lists is to be read in a 
narrow or restricted sense, and that each 
general word should be held to extend to 
all ancillary or subsidiary matters which 
can fairly and reasonably be said to be 
comprehended in it. I deprecate any 
attempt to enumerate in advance all the 
matters which are to be included under 
any of the more general descriptions; it 
will be sufficient and much wiser to deter- 
Mine each case as and when it comes 
before this Court, I am moved to make 
this observation because of a passage in 
the judgment of Iqbal Ahmad, J., in which 
he says :— 

“By the authority given to it to make laws about the 
‘eollection of rants’ the Provincial Legislature is in 
my judgmentauthorized to provide about payment 
of rent incash or in kind; to fix the instalments 
in which rent is to be collected, to make pro~ 
vision about abatement or enhancement of rent, 
to prescribe the conditions under which the rent 
may be remitted, to regulate the method by which 
rent is to be collected and to legislate about kindred 
matters. The impugned Act however is not with 
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respect to any such matter, It is therefore outside 
the scope of Entry No. 21 of the Provincial List.” 


I do not know why the learned Judge 
Should assume that the list of illustrations 
which he gives as necessarily exhanstive, I 
agree that, if it were, his conclusion might 
follow logically from his premises; but 
such a priori assumptions are a dangerous 
guide for the construing of a statute. 

The general descriptive words in Item 
No. 21 inelude “the collection of rents”; 
and if a Provincial Legislature can legis- 
late with respect to the collection of rents, 
it must also have power to legislate with 
respect to any limitation on the power of a 
landlord to collect rents, that is to say, 
with respect to the remission of rents as 
well as to their collection, Item No. 22 of 
the Provincial List is “Forests”; could it 
reasonably be argued that the power to. 
legislate with respect to forests did not 
include a power to legislate with respect. 
not only to afforestation but also to dis- 
afforestation ? Item No, 24is “Fisheries”; 
could it reasonably be argued that this 
only included the regulation of fishing 
itself and did not include ths prohibition 
of fishing altogether in particular places 
or at particalar times? Ihave no doubt. 
that legislation with respect to the remis- 
sion of rents is legislation with respect 
to a matter included in Item No, 21, 


It is then necessary t> inquire whether 
the impugned Act is an Act with respect 
to “remission of rents”, for, if it is, it 
follows from what I have just said that 
it was within the competence of the Pro- 
vincial Legislature to enact it, In my 
opinion it is such an Act, although it 
may also be an Act with respect to 
something else, that is to say, the valida- 
tion of doubtful executive orders. It does 
not seem to me necessary to consider. what 
the pith and substance of the Act is, tə 
use a now familiar phrase; for that ques- 
tion does not arise, unless the Court is 
inquiring whether a particular Act falls 
within one Legislative List or another. 
In the present case there is no suggestion 
of any competition betwean List I and 
List II, and if the Act does not fall 
within Liet If, (since no one has suggest- 
ed that it falls within List III), it can 
only be an Act with respect to a subject- 
matter which has been overlooked or for- 
gotten, and no Legislature in India could 
deal with it until the Governor-General 
had exercised his powers uader s. 104 
of the Oonstitution Act. The validation 
of doubtful executive acts is not so unusual 
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or extraordinary a thing that little sur- 
prise would be felt if Parliament had 
overlooked it, and it would take a great 
deal to persuade me that legislative power 
for the purpose has been denied to every 
Legislature, including the central or 
Federal Legislature, in India. It is true 
that “Validation of executive orders” or 
any entry even fremotedly analogous 
to it is not to be found in any of the 
three Lists; but I am clear that legisla- 
tion for that purpose must necessarily be 
regarded as subsidary or ancillary to the 
power legislating on the particular subjects 
in respect of which the executive orders 
may have been issued. 

I arrive at the conclusion therefore 
that the remission of rent is a matter 
covered by Item No, 21, that the impugn» 
ed Act is an Act with respect to the re- 
mission of rent, and that it was within 
the competence of the United Provinces 
Legislature to enact it. On this view of 
the matter, it is not necessary to decide 
whether the Act is also with respect to 
matters covered by Item No. 2, that is 
to say, “Jurisdiction and powers of the 
Provincial Courte”; but, if it had been 
otherwise, I should have been disposed to say 
that the jurisdiction and powers of the 
Courts are not affected merely because 
certain executive orders are not allowed 
to be questioned in any Court. If the 
Act had provided, as it well might, either 
that these particular orders, if produced 
from the proper custody, should prove them- 
selves, or (if the Act is to be given a 
rather wider interpretation) that they 
should be conclusively presumed to have 
been lawfully made, then it does not seem 
to me that any doubt could have arisen, 
unless indeed any Act relating to evidence 
must also be held to relate to the juris» 
diction and powers of the Courts; but this 
can searcely be so, in view of Item No.5 
in the Concurrent List. If on the other 
hand it were to be contended that the 
impugned Act was an Evi. Act and there- 
fore in competition with List III, then I 
should have no hesitation in holding that 
its pith and substance is rent or remis- 
gion of rent and not an amendment of 
the law of evidence, and that therefore it 
still fell within List II. 

Two other points were raised in the 
course of the argument, but they need 
only be mentioned to be dismissed, There 
ig nothing in the contention that the Act 
ig void under s. 239 (3) of the Constitu- 
tion Act, because the prior sanction of 
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the Governor had not been obtained ‘to 
the introduction of the Bill, since it is 
completely disposed of by the provisions of 
e, 109 (2). The contention that the Act 
bars a civil remedy and therefore conflicts 
with ss. 4 and 9 of the Civil P. O., a 
matter falling under List III, so that by 
reason of s. 107 (2) of the Oonstitution 
Act the assent of the Governor-General 
would be required to make an Act passed 
by a Provincial Legislature with respect 
to it valid, is equally barren of substance. 
Section 4 of the Oode only applies 
“in the absence of any specific provision 
to the contrary” and s. 9 excepts suits 
which expressly or impliedly are not 
cognizable by the Courts. 

But, if, as I hold, the Regularization of 
Remissions Act was not beyond the com- 
petence of the Legistature to enact, the 
question still remains what is to be the 
effect of such a decision. The thekadars, 
the original defendants, entered no appeare 
ance in this Court, and the Province was 
the only appellant. The Province was not 
interested in any way in the original 
dispute between the plaintifs and the dee 
fendants, save to uphold the validity of a 
particular law which had been challenged 
in the course of the proceedings. It isin 
my opinion, impossible for this Court, at 
the instance of a third party who had no 
direct interest in the original suit, to 
order the High Court to vary the decree 
which it has given as between plaintifis 
and defendants;,and the difficulties which 
would arise if any other view were taken 
lend additional force to the doubts which 
1 have already expressed on the right of 
the Province to appeal at all, I think, 
therefore that the appeal should be dismiss- 
ed, and my brothers concur, though for 
different reasons. In these circumstances 
it is not necessary for me to express an 
opinion on two other points which were 
strongly argued before us by Counsel for 
the lessors, that is to say, whether the 
Act ought to be construed as having no 
application in the case of suits pending 
at the time when it is passed, and whether 
the provision in it which forbids the 
remissions from being questioned in a 
Oourt of law has the effect of validating 
them for all purposes, and of preventing 
any suit for recovery of the rent alleged 
to have been remitted. Many interesting 
questions of law arise in connection with 
both these points, which might be profitably 
discussed on a more appropriate occasion, 
but I express no opinion on them now. 
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“The appeal will be dismissed, There 
will be no order as to costs. 

Sulaiman, J.—This is an appeal by 
the United Provinces which intervened 
and were impleaded in the second appeal 
before the High Court. The present suit 
was instituted on December 5, 1934, by two 
landholders for their share ofthe arrears of 
rent for the period, 1339 1341 Fasli (1931- 
1934 A. D.) against the defendants who 
were thekadars (lessees of proprietary 
Tights in agricultural lands) under a re» 
gistered document, dated April 20, 1928, 
fixing an annual rent of Rs. 948 and ens 
titling the thekadarsto make collection of 
rents from tenants. The defendants claim- 
ed a deduction on account of remissions 
of rent which had been ordered, The 
Assistant Collector rejected the plaintiffs’ 
contention that remission could not be set 
off under the terms of the thekanama, made 
a deduction of Rs, 908-83 on that account 
in the rent for the years in suit, and allows 
ing for Rs, 103 as remission in revenue, 
decreed the suit in part. On appeal, the 
District Judge rejected the contention 
that the scale of remission of rent was 
excessive and upheld the first Oourt’s 
decree. 

On September 26, 1935, the landholder ap- 
pealed to the High Court and in their grounds 
Nos. 2,3 and 6 urged that it had not been 
shown that remissions in revenue and rents 
were made under s.73 of the Agra Ten. 
Act (Act IIL of 1926), and that the decision 
ofthe Assistant Oollector was not final 
under s. 74 of that Act, which had been 
misconstrued, 

Another suit, which had been filed by 
Muhammad Abdul Qaiyum, a landholder, 
in 1935, against the Secretary of State, for 
a declaration that orders for remission of 
rents previously made were not legally 
authorized and for injunction and damages, 
came up in appeal before the High Oourt 
and was disposed of on May 13, 1937, 
Muhammad Abdul Qaiyum v. Secretary of 
State for India (1). The High Court held 
that the remissions, not being in accord- 
ance witb 8.73 of the Agra Ten. Act, were 
ultra vires and illegal, and s. 74 of that 
Act was not a bar to that suit; but the 
suit was dismissed on the ground that the 
then plaintiff should have sued his tenant 
ignoring the remissions. - 

While the appealin the present case was 
pendingin the High Court, the impugned 
Act, viz., . Tho U. P. Regularization of Re- 
missions Act (Act XIV: of 1938) came into 

force on September 24, 1938. The appeal 
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came up before a Bench of two Judges 
who allowed time to the U. P. Advocate- 
General to consult his Govt. whether they 
would like to be heard onthe question of 
the ultra vires nature of the impugned Act. 
Later, the question of law whether Act XIV 
of 1938,was or was not intra vires the 
legislature. was referred to a Full Bench 
of three Judges for an authoritative pro- 
nouncement. Before the Full Bench the 
Advocate-General was allowed to be heard 
on behalf of the Govt. Although there 
were differences of opinion on some of the 
points raised in the case, all the three 
learned Judges ultimately came to the con- 
clusion that the Act was ultra vires the 
legislature. The case then went back to the 
Division Bench. On April 8, 1940, an appli- 
cation was presented on behalf of the United 
Provinces Govt, praying that the Govt. be 
formally impleaded as a party to the 
case. The application came up for disposal ` 
on April 9, 1940. The Court ordered, “This 
application is not opposed. Let the United 
Frovinces Govt. be made a party to the 
appeal," On April 12, 1940, the Division 
Bench, accepting the opinion of the Full 
Bench, allowed the appeal and decreed the 
claim to the extent of the remission. On 
the same date the High Court granted the 
required certificate under s. 205 (1) of the 
Govt. of India Act. The appeal was finally 
admitted on June 18, 1940, 

Preliminary objeicion.—Mr. Pearey Lal 
Banerji has raised a preliminary objection 
tothe hearing of the appeal filed by the 
United Provinces. The statement in the 
order of the High Court that the application 
was not opposed and the fixing of a date 
with consent, implied that some Advozate 
for the plaintiffseappellants was present 
and did not think it fit to oppose the 
application. There is no affidavit before 
us to show that both of the appellante’ 
Advocates were absent, or to show that the 
Advocate who was present had no autho- 
rity to accept notice. They admittedly 
appeared at the next hearing. It is, how- 
ever, urged that their acquiescence would 
at best amount toan admission on a point 
of law that an application for impleading 
the United Provinces Govt. was not improe 
per, and go there should be no estoppel 
against the objection being considered on 
its merits here. 

Section 107 (2), Civil P. O., conferaon an 
Appellate Court the same power and 
directs it to perform, as nearly as may be, 
the same duties as areconferred on Courts 
of original jurisdiction. Courts of original 
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jurisdicticn have under O. I, r. 10 (2), 
Oivil P. O., power to order that the name 
of any person who ought to have been 
joined or whose presence before the Court 
may be necessary in order to enable the 
Court effectually and completely to adjudi- 
cate upon and settle all the questions in- 
volved, be added. A person would be a 
necessary party if he ought to have been 
joined that is to say, in whose absence no 
effective decree can be paseed at all, He 
would be a proper party to be impleaded 
if his presenceis necessary for an effectual 
or complete adjudication. 

In a suit between a landholder and his 
tenant, the Provincial Govt. cannot be con- 
sidered a necessary party. at all, as a 

preper decree can certainly be passed in 
` their absence, But when in such a suit 

the validity of an Act of the Provincial 

Legislature is in question, the adjudication 
“would affecta large cection of the public, 

and the Provincial Govt. would be indirect- 
ly interested in such an adjudication. In 
the present case the Govt. were interested 
to this further extent that the effect of the 
High Court's ruling would be to nullify 
certain orders, previously issued by the 
Govt. the enforceability of which was in- 
directly attempted by the impugned Act, 
Apparently the defendants were too poor to 
think of preferring an appeal to the Federal 
Court ; and the High Court thought that it 
would not only be convenient but quite fair 
tomake the United Provinces Govt. a res- 
pondent to enable it to secure a more 
authoritative pronouncement. As the Act 
was passed during the pendency of the 
High Court appeal, there was no earlier 
occasion on which the Govt. could have been 
impleaded, 

It is contended before us that the powers 
ofan Appellate Court are restricted with- 
in the limits imposed by O. XLI, r. 20 and 
that the same restriction imposed on a 
Court hearing a second appeal under 
O. XLII, Oivil P.O. Thatrule no doubt 
permits of making a person respondent, 
who was a party to the suit in the original 
Court, and who has not been made a party 
to the appeal, but is interested in the ree 
sult of the appeal. Obviously, this rule 
would not apply tothe present case. But 
the languge of the rule does not show that 
it is exclusive or exhaustive so as to dep- 
rive a Court of any inherent power which 
it may possess and can exercise in special 
circumstances, and which has been saved 
by s. 151, Civil P, 0. 

The Allahabad High Oourt in Jaimala 
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Kunwar v. Collector of Saharanpur (4), 
referred to some cases where it had been 
held that there is also an inherent juris- 
diction to add anew party even outside 
O, XLI, r. 20. There is nothing in the case 
of Shiam Lal Joti Prasad v. Dhanpat Rat 
(10), which in any way conflicts with this. 
Unfortunately, the headnote of that case is 
incomplete, It was obviously not intended 
to lay down that the Appellate Court has 
no power to implead a person who was no 
party to the original suit at all. All that 
was said was that there was no such power 
under O, XLI, r. 20. Civil P, O. It was 
pointed out that s, 107, Civil P. O., gives an 
Appellate Court powers, generally speaking, 
of the trial Court. In that case the Dis- 
trict Judge had impleaded a new person 
in the appeal and then set aside the decree of 
the first Court and “remanded the case for re- 
trial”. It was pointed out by the High Oourt 
that the proper procedure was to remand 
the case to the first Court with the direction 
to implead that person and then to proceed 
to dispose of the case. It would then have 
been possible for this new party to file his 
written statement upon which the Court 
would be in a position to consider whether 
there should bea trial de novo on all the 
issues or whether only some of the issues 
should be retried. The order of the District 
Judge for the trial de novo, before know- 
ing what pleas the new party would take, 
was considered wrong, It was therefore 
suggested that the more appropriate course 
should be to direct the Court below to ime 
plead him and give him an opportunity to 
file a written statement. In the present 
case the impleading of the United Provin» 
ces Govt. necessitated no retrial. Pach« 
kuuri Raut v. Ram Khilawan Chaube (11), 
was a peculiar case where a pro forma 
defendant, who had benefited under the 
first Court’s decree, was not impleaded in 
the first appeal by the principal defendants 
and was sought to be impleaded in the 
second appeal by the same defendants 
long after limitation had expired. The 
High Court naturally declined to implead 
him. The earlier cases referred to therein 
were under the previous Code. I, therefore, 
find it difficult to hold that the High Court 
had no jurisdiction at all to implead the 
United Provinces Govt, as a party to the 
appeal, particularly when no objection was 
taken on behalf of the plaintiffs on that 
occasion. If there werenosuch jurisdic- 

(10) 47 A &53; 88 Ind, Oas, 493; L R 6 A386 Oiv; 23 
ALJ 757; A I R 1925 All, 768, 

(11) 37A 57; 26 Ind, Cas, 25; 12 AL J 1277. 


1941 


tion at all, then the Provincial Govt. cannot 
appeal. 

Really, the question before us is not whe- 
ther the United Provinces Govt. were right+ 
ly impleaded, As regards that point, I 
myself may prefer a different course. The 
only question that now remains is whether 
the appeal itself is incompetent on the 
ground that the High Oourt erred (assuming 
that it did) in impleading the United Pro- 
vinces Govt. If the discretion was wrongly 
exercised, that would be no ground for 
holding that the appeal itself does not lie. 
Section 205 (2) of the Govt, of India Act 
lays down that where the certificate under 
subss. (1) has been given (as it has been done 
in the present case) “any party in the case” 
may appeal tothe Federal Court, on the 
ground that any such (constitutional) ques- 
tion, as aforesaid has been wrongly decided. 
This was not like a case where an Advocate- 
General may be allowed to intervene merely 
to present before the Court the point of view 
of his Govt., if such a duty is assigned to 
him by the Governor under s. 55 (2) of the 
Act. In such a cass he would have no 
independent right of appeal, In India we 
have a specific provision ins. 176 (1) under 
which a Provincial Govt, can be sued and 
therefore made a- party by the name of the 
Province. Here the High Court by an ex- 
press order brought the United Provinces 
Govt. on the record and then made them a 
party to the appeal, and indeed it did 
so with the idea that that would give to 
the United Provinces Govt. a right to 
appeal to the Federal Court. Tt cannot now 
be said that the United Provinces Govt, 
were not “any party” in the appeal. Sec- 
tion 205 does not say any party ‘directly 
aggrieved by the judgment, decree or the 
final order,’ much less ‘directly aggrieved 
by the decree actually passed.’ In the 
absence of any such restriction in s. 205 
and in view of the fact that an appeal lies 
even on a constitutional question alone with- 
out raising any other ground, I am unable 
to hold that the United Provinces Govt. who 
were a party to the appeal inthe High Court 
have no right of appeal at all. Whether, 
if we allow the appeal, we ‘should direct 
the High Oourt to exercise powers similar 
to that given by O. XLI, r. 33, Civil P, O., 
s0 as to Vary the decree, would be another 
matter. 

Several objections ware taken to-the vali- 
dity of the impugned Act, XIV of 1938, 
These may be classified under three 
heads :— 

I. The objection, which has been ac- 
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cepted by all the three learned 
Judges, is that the Act is void as 
it offends against s. 292 of the Govt. 
of India Act. 
IJ. The objection, which has been ac- 
cepted by one of the learned 
Judges and notthe other two, is 
that the Act is invalid because it 
is not with respect to any of the 
matters enumerated in List II, 
Entries Nos. 2 and 21, or List III, 
Entry No. 4, relied upon by the 
United Provinces. 
The objections, which have been 
rejected by all' the three learned 
Judges, are that— 
(a) the Act is void as it offends 
against s. 299 of the Govt. of 
India Act; and 
it is void because it is repugnant 
to the existing 5.9 of the Civil 
P, 0. 
The respondents have pressed all these 


before us. 
The last two can be disposed of summarie 


“III. 


(b) 


ly. 

Section 299 of the Act—The objection 
taken under s. 299 (3) of the Act that pre- 
vious sanction of the Governor had not 
been obtained is completely met by s, 109 
(2), as assent was later given to it, 

Section 9, Civil P. C.—Similarly, the ob- 
jection that the Act bars a civil remedy 
and therefore conflicts with s, 9, Civil P. C., 
has no force. In the first place, even if 
there were repugnancy, the Act would 
under s. 107 (1) be void only to the extent 
of the repugnancy. Section 9, therefore, 
cannot stand in the wayof its applicabi- 
lity to a revenue case. In the second 
place, 8. 9itself contains an exception in 
favour of suits of which cognizance is 
either expressly or impliedly barred. Sec- 
tion 4, Civil P. O,, also contains a saving 
clause. Not being repugnant to any of 
the provisions of the Code, the impugned 
Act does not fall under Entries Nos. 4 and 15 
of List III. 

Section 292 of the Act.—Section 292 of the 
Govt, of India Act contains a saving clause 
for the continuance of the existing laws. 

“Notwithstanding the repeal by this Act of the 

Govt. of India Act, but subject to-the other 
provisions of this Act, all the law in force 
in British India immediately before the 
commencement of Part III of this Act shall 
continue in force in British India until 
altered or repealed or amended by a com- 
poten legistature or other competent autho- 
rity. 


The High Court has laid a great emphasis 
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on the use of the expression “..,......shall 
continue in force...until altered or repealed 
or amended.” Iqbal Ahmad, J. has thought 
that this section is more than a mere 
saving or preserving section. Its effect is 
not merely to declare that the repeal will 
not affect the validity of the existing laws, 
but it proceeds further and enjoins that 
all the laws shall continue in force until 
altered, repealed or amended. This is 
thought to imply that the alteration, repeal 
or amendment of any previously existing 
law cannct be made with a retrospective 
effect at all. It is suggested that the word 
“until” puts a time limit on the power 
of the legislatures. As regards the plea 
that the provisions of s, 2 of the impugned 
Act should be upheld so far as they relate 
to the orders passed after the passing 
of the Act,it has been held that the two 
portions cannot be separated. Bajpai, J. 
also concurred in holding that s. 292 is 
mandatory and that the law would continue 
in force until altered, etc., and that as the ime 
pugned Act had attempted to do something 
indirectly whichit could not do directly, 
this cannot be contenanced, The learned 
Judge further held that what s, 292 says 
has to be preserved in terms of the section 
only, and not in the manner adopted by 
the U. P. Legislature. Ismail, J. held that 
as the Agra Ten. Act, (III of 1926), had 
been neither repealed nor altered at the 
time the Act was passed, the lagislature 
was not competent to nullify the provisions 
of the subsisting Act. The legislature 
could not take away the rights conferred 
by the old Act without repealing or altering 

the Acte . 
~ Although there can be no doubt that 
the main object of enacting s. 292 was 
to preserve the enforceability of the 
then existing laws, the language of 
8. 292 is certainly more emphatic than 
would have been ordinarily necessary, 
Section 180 of the Govt, of India Act, 
1919, was a similar section couched in a 
simple language: “This repeal shall not 
affect the validity of any law, ete, etc.” 
There is a saving provision in s. 129 of 
the British North America Act, 1867, but 
the words there are: 

“All laws in force in Oanada, Nova ‘Scotia or 
New Brunswick at the Union................. shall con- 
tinue in Ontario, Quebec, Nova Scotia or New 
Brunswick, as if the Union had not been made; 
subject nevertheless to be repealed, abolished or 
altered. se” 

- Similarly, s. 108 of the Commonwealth 
of Australia Constitution Act, 1900, though 
embodying a somewhat similar provision, 
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has a different phraseology: - x 

“Every law... shall, subject to this Oon- 
stitation, continue in the State; and, until pro- 
vision is made in that behalf by the Parliament 
of the Commonwealth, the Parliament of the State 
shall have. eerie powers of alteration and of repeal 
ete. etc.” 


No doubt in Canada and Australia ree. 
trospective legislation has been upheld. 
But in the constitutions of these Dominions 
the language, as already quoted, is not ` 
identical with that used in s. 292 of the 
Indian Act, i 

The corresponding 8. 135 of the Union 
of South Africa Act, 1909, is, however, 
similar in phraseology to s. 292 of the Govt. 
of India Act. It says “subject to the 
provisions of thie Act, all laws in force 
.. . shall continue in force .,. until re» 
pealed or amended, etc. etc.” In spite of 
the departure for the phraseology adopted 
in the constitutions of Oanada and Aus- 
tralia, there appear to be no adequate 
historical grounds for singling out the 
Union of South Africa for a different 
treatment, 

There have certainly been several Acts 
passed by the Union Parliament which 
have a retrospective operation, particularly 
in the case of Marriage Laws. Act No, 20 
of 1913, amending the law in force in the 
several Provinces relatiag to marriage by 
banns. contained s. 2 which applied to 
marriages solemnized “before or after the 
commencement of this Act.” Similarly, 
s. 2 of Act No. 17 of 1921 provided that 
any marriage contracted before the com- 
mencement of that Act, which would have. 
been void or voidable by reason of any 
law repealed by that Act, shall (subject 
to two conditions) be deemed to be as 
valid as if duly solemnized after the 
commencement of that Act. Again, there 
have been Acts passed inthe Union which 
came into effect by the assent of the . 
Governor-General later than the date from. 
which their operation began. Act No. 29 
of 1922, relating to the payment of duty 
upon the estates of deceased persons and 
in respect of successions to inheritances, 
is an instance in point. Our attention has _ 
not been drawn to any case where the 
validity of any South African Act, with a 
retrospective effect, has been challenged, 
The passing of such Acts merely shows 
the interpretation put on s. 129 of the. 
Union Act by the South African Legis- 
lature and does not take us very far, so 
long as there is no judicial pronouncement. 
on their validity. i 


The difference in the language employed l 
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in s. 180 of the old Act ands. 292 of the 
new Actis certainly marked. The former 
is in a negative form: “Provided that 
this repeal shall not affect the validity of 
any law ete., etc.” The latter is in a 
Pesitive form: “Notwithstanding the repeal 
.. all the law... shall continue in 
force . . . until repealed, altered or amend- 
ed, etc., etc.” The former is a mere saving 
clause, pure and simple, its effect being 
to make it clear that the mere repeal of 
the previous Govt, of India Act shall not 
ipso facto put an end to the other laws 
previously in force. The latter isa little 
more than that, inasmuch as it affirmatively 
continues the other laws until such laws 
are hereafter altered, repealed or amended. 
In the former section, the word “repeal” 
related to the constitutional Acts specified 
in the Schedule attached. In the later 
section “repealed etc.” refer to the other 
laws which are not repealed etc., by the 
Govt. of India Act, 1935, but may there 
after be repealed etc. 
is that until altered, repealed or amended, 
such other laws do continue in force, The 
High Court was apparently impressed by 
the obvious departure from the phraseology 
of the old s. 130, as such a deliberate 
change is not ordinarily made without a 
special significance. 
There is no doubt that the word “until” 
does ordinarily connote a point of time, 
‘Until altered, repealed or amended’ is 
equivalent to saying ‘until the alteration, 
repealment or amendment’. 
two possible meanings—first, until the date 
from which the alteration, repealment or 
amendment takes place, and second, the date 
on whichthe Act altering or repealing or 
amending the previous law is actually passed 
or rather when it comes into force. If 
the Act is retrospective, it would obviously 
operate frcm a date earlier than that on 
which it comes into force. If the view 
- taken in the High Court were to prevail, 
then no legislation altering, repealing or 
amending the law which was in force 
when the Govt. of India Act was passed, 
no matter how long afterwards it comes 
to be passed, can have any retrospective 
provision so asto affect any transactions 
prior in time to the date when such Act 
is actually passed. It would follow that 
not only the Provincial Legislature but also 
the Central Legislature would be debarred 
from giving any retrospective effect, what- 
soever, to any Act by which not only a 
previous Act but any other law is altered 
repealed or amended. This is a drastic 
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consequence which, it is difficult to believe, 
could have been contemplated. As long 
ago as 1878, their Lordships of the Privy 
Council in The Queen v. Burah (9) when 
speaking of the powers of the Indian 
Legislature remarked: h 

“When acting within these limits it is not Im 
any sense an agent or delegate of the Imperial 
Parliament, but has, and was intended to have, 
plenary powers of legislation as large and of the- 
same nature as those of Parliament itself.” p 

Even though we are not concerned with 
the wisdom of the legislature, one cannot- 
help saying that there appears to be no- 
adequate reason why the power to give 
retrospective effect to a new legislation. 
should be curtailed, limited or minimized, 
particularly when s. 292 applies not only 
to statutory enactments then in force but- 
to all laws, including even personal laws,. 
customary laws and common laws. The 
suggestion made on behalf of the respon- 
dents thet the idea was not to permit. 
retrospective legislation having effect from 
a date earlier than the coming into force- 
of the Govt. of India Act, when legislative 
powers of the Oentre and the Provinces: 
were separately allocated cannot be accept- 
ed, because the effect would be not only 
to stop at the year 1937, but to prohibit 
retrospective legislation right up to the 
date of the passing of any new Act, no- 
matter how long after 1937 that may 
happen, If there are two possible inter- 
pretations, it is the duty of aOourt to- 
accept that one which is more reasonable, 
more consistent with ordinary practice and 
less likely to produce impracticable results. 
It must, therefore, be held that there 1s: 
nothing in s. 292 of the Govt. of India 
Act which debars the Central or a Pro» 
vincial Legislature, which has altered, re- 
pealed or amended a previously existing” 
law, from giving the new provision 4. 
retrospective effect from dates earlier than 
when the Act is passed. 

One must not, however, overlook the- 
important provision that the previously 
existing law mustin any case continue in 
force, until altered, repealed or amended.. 
Unless, therefore, there is an Act which 
actually alters, repeals, or amends it, that. 
law must, in view of the provisions of 
s. 292, continue in force and cannot be: 
considered as nonexistent, Those provi- 
sions not merely preserve such laws but 
keep them in force until actually altered,- 
repealed or amended. 

But it is not absolutely necessary that. 
a statute must be repealed by express langu- 
age, e.g., shown as repealed in an attached. 
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Schedule. Repeal, and certainly alteration 
or amendment, can be effected by neces- 
sary implication also. When two Acts are 
clearly inconsistent with or repugnant to 
each other, the former will be deemed to 
have been impliedly repealed or amend- 
ed, as the last expression of the will 
of the legislature must always prevail. But 
they must really be irreconcilable with 
each other, Two negative enactments need 
not, however, be contradictory. An earlier 
statute expressed in negative language may 
be included in or absorbed by a later 
statute expressed in a similar negative 
language, but with a wider scope. The 
former in such a case would not be repealed, 
nor even necessarily altered by the latter, 
as they both can stand together, but it can 
be said to have been amended. 

The impugned Act did not in reality 
repeal, alter or amend the provisions of 
the law contained in s. 73 of the Agra 
Ten, Act. Indeed that was repealed subs 
fequently by Act XVII of 1938 It there- 
fore stood intact in December 1939. by 
virtue of the provisionsicdf s. 292 of the 
Govt. of India Act: What the impugned 
Act attempted to do was to widen the scope 
of s. 74 (1) without embodying anything 
like the provisions of s. 74 (2), which would 
have destroyed the right to sue. Section 74 
(1) of the old U. P, Act prevented any order, 
passed under s, 73, from being questioned. 

he impugned Act attempts to prohibit 
any order for remission from being ques- 
tioned, Without saying any order "under" 
or “in accordance with” s. 73. It follows 
‘that without altering the substantive law 
BO as to give a Collector power to order 
Temission of rent exceeding the remission 
of revenue in proportion, it has merely 
created a further bar which completely 
restricts a civil right to challenge it under 
5. 9, Civil P,O. Whether valid or invalid 
on any other ground, it cannot be said to 
offend against the provisions of s. 292 of 
‘the Govt. of India Act, 

List II, Nos. 2 and2l.—While Iqbal 
Ahmad, J. has held that the subject-matter 
of the impugned Act does not fall within 
any of the entries in List II or List HI 
‘of the Seventh Schedule of the Act, both 
Bajpai and Ismail, JJ. have held that it falls 
under these two entries. 

It is true that the three Lists even if 
taken together may not prove to be absolu- 
‘tely exhaustive. As legislation can cover 
a very wide range, it is quite possible to 
conceive of cases which are not comprised 
e Inany of the Lists, It was with the cone 
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sciousness of this possibility that provision 
as to residual power of legislation was 
made ins. 104 which assumes that there 
may beamatter with respect to which a 
law may be enacted, whichis not enumer- 
ated in the Lists of the ‘Seventh Schedule, 
But the Lists are so comprehensive that 
apart from Personal Laws it would be only 
extremely rare cases which would not be 
covered by them at all. 
Entry No. 21 of List II includes ‘land, 
with rights therein, land tenures, include 
ing the relation of landlord and tenant, 
and the collection of rents’, besides other 
categories. This itself has a wide scope. 
If the impugned Act were in pith and 
substance one for remission of rent, it would 
be impossible to exclude it from this entry. 
Entry No, 2 of List IL includes jurisdiction 
and powers of all Courts, with respect to 
any of the matters in that List. Accord- 
ingly, Entries Nos. 2 and 21 read together 
would cover any restriction that may be 
imposed on the jurisdiction and powers 
of Courts, with respect to land, land. 
tenures, relation of landlord and tenant, 
and collection of rents. As there is no 
category in List I or List II which is simi» 
lar to Entry No. 21 of List If, the latter 
must be given a liberal interpretation so as 
to invest Provincial Legislature with full 
power to legislate with respect to them, so 
long as such legislation does not conflict 
with any other provision. I am not pres 
pared to hold that entry No. 21 must neces» 
sarily be confined to substantive provisions 
and not to procedural law. Methods of 
collection of rent may be a matter of 
procedure and yet fall under this head. 
Provisions as to registration of leases, func- 
tions of special officers in fixing rents and 
giving of certain notices, may well be pro- 
cedural and yet fall within this entry. These 
are but a few instances. On the other 
hand, legislation, which affects the jurisdic- 
tion and powers of civil or revenue Courts, 
would come under Entry No. 2. Legislation 
affecting procedure in rent and revenue 
Courts would also fall under the same 
entry. Bat mere procedure io civil Courts 
will be outside those entries, and can 
cnly come under Entry No. 4 of List III, 
The result is thatif the subject-matter is 
within Entry No, 21, then restriction on 
jurisdiction and powers of civil and revenue 
Courts with respect to it would also be 
within. the authority of Provincial Legis- 
lature. If, however, the matter itself is not 
within List II, then it cannot be brought 
under Entry No. 2 ofthat List, which in 
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express terms refers only to matters in that 
isb, : 

Tenancy, Law—The defendants were 
thekadars, holding under a registered lease 
of proprietary rights, (including a right to 
receive rents and profits), from the land- 
holders for a term of years on a fixed 
annual rent. The word tenant in the 
Agra Ten, Act excludes a thekadar, though 
certain specified provisions relating to ten- 
ants, including ss. 73 and 74, also apply to 
them. (See Chap. XIII of the Agra Ten. 
Act, 1926). Outside that Act the. United 
Provinces Govt. had no special power to 
interfere with the agreement between a 
landholder and his thekadar. The land- 
holder would be entitled to enforce the 
liability of the thekadar to pay the rent. 
There are provisions for enhancement and 
abatement of rent, subject to certain limi- 
tations, but with them the Govt. were 
not concerned, There was no power given 
tothe Govt. themselves to order remission 
of rentin individual cases. Under s. 72, 
if remission of rent were granted by a 
Court on account of drought, hail, deposit 
of sand or other like calamity, then pro- 
portionate remission of revenue was to be 
ordered by the revenue authorities sub- 
sequently. Section 73 (1) was intended to 
cover the converse case. When for any 
cause the Local Govt. or any authority em- 
powered by it, had in the first instance 
“remitted or suspended” whole or part of 
revenue, a Collector, or if 50 empowered by 
Govt. a first class Assistant Collector, might 
order the remission or suspension of rents 
to an amount “which shall bear the same 
proportion to the whole of the rent payable 
in respect of the land as the revenue 
of which the payment has been so remitted 
or suspended.” Under sub-s, (2), where 
revenue has been wholly or partly “releas 
ed, compounded for or redeemed,” remis- 
sion or suspension of reat could be ordered 
by such authority and in accordance with 
such scale as the Local Govt, may by rule 
direct. Thissub-section did not apply to 
the case where revenue had been “remitted 
or suspended”. Subes. (3) made this pros 
vision applicable to a thekadar. Section 74 
(1) provided that anorder “under sub's, (1) 
or subsg. (2) of s. 73" shall not be questioned 
in any civil or revenue Court, Sub section (2) 
provided that a suit shall not lie for the 
recovery of any rent of which the payment 
has been remitted or suspended “in ace 
cordance with the provisions of s. 73". As 
already mentioned, the High Oourt in 
Muhammad Abdul Qatyum's case (1) inter- 
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preted these two sections as meaning that a 
civil suit would be barred only if the 
order were in accordance with s. 73, 
that is to say, if the remission ordered by 
the Collector were in proportion to the 
remission of the revenue. It further held 
that the aggrieved landbolder could sue 


‘for arrears of rent ignoring the order of 


remission, or pay revenue under protest 
and sue the Govt. for refund under s. 183 
of the U., P. Land Revenue Act (III of 1901). 

The Impugned Act.—If the Provincial 
Legislature felt that the sections had been 
wrongly interpreted by the High Oourt, it 
was open toit to pass a declaratory or ex- 
planatory Act, to make its intention clear, 
Such a legislation would, of course, have 
been retrospective in nature, and would 
have nullified the effect of the High Court’s 
ruling. No such course was followed and . 
instead theimpugned Act (U. P. Act XIV 
of 1938) was passed. The preamble stated 
its object to be to “regularize”’ the remise 
sions of rent made “before” the passing of 
that Act, which meant that certain orders 
already passed, which might have been 
irregular, were to be made regular by this 
Act. But in fact the provisions of s. 2 on 
the one hand fall short of the object by 
not attempting to validate any invalid 
orders that might have been passed before, 
and on the other hand they go beyond the 
Preamble by making orders passed even 
after the Act equally unquestionable. They 
are in the following terms : 

“Notwithstanding anything inthe 
Act, 1926... Where rent has been remitted 
ou acconnt of any fallin the price of agricultural pro- 
duce which took place before the commencement of 
this Act, underthe order of the Provincial Govt. 
or any authority empowered by itin that behalf, 
such order whether passed before or after the 
commencement of this Act, shall not be called in 
question in any civil or revenue Gourt," 

There are two Provisoes, the first limiting 
the amount to what may be ordered in the 
agricultural yearin which the Act comes 
into force, and the other tothe period of 
the settlement. The Act was to come into 
force when notified, 


Agra Ten, 


Interpretation.—The intention of the 
legislature has to be gathered from the 
language actually employed in the Act. 
For statutes which confer or take away 
legal rights, whether public or private, 
or alter the jurisdiction of Courts of law, 
express and unambiguous words are necese 
sary. No loopholes should be left for escape. 
The order of remission dealt with by the 


U, P. Act is not one necessarily within the ° 
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"Tour corners of s. 73, nor is there any 
specific reference to that section. The 
language actually used can suggest that 
the section was intended to prevent the 
Order of the Provincial Govt., or any 
authority empowered by it in that behalf, 
from being questioned. In the main section, 


the word order is used only when referring ° 


to "the order of the Provincial Govt, or any 
authority empowered by it in that behalf”. 
Thisis followed immediately by the words 
“such order ete.”. The word “such” ordinarily 
means ‘aforementioned’, The normal con- 
struction of the section would then imply 
that such order of the Provincial Govt. 
orany authority empowered by it in that 
behalf, shall not be called in question. A re- 
ference tos, 73, sub'e. (2) shows that where 
revenue has been “released, compounded 
for or redeemed” (and not ‘remitted’ or’sus« 
pended’ as under subes, (1) ) the Local Govt. 
can nominate an authority and make a rule 
fixing a scale according to which remis- 
sion or suspension of rent may be 
ordered, The Govt. had no power what- 
sosver to fix any scale for remission or 
suspension of rent where revenue -had 
been “remitted or suspended” (under subs. 
(1). Nor can ititself make any order of 
remissions; it isthé Collector who ‘does 
so in each case under the statutory 
authority conferred on him by subes. (1). The 
Govt. can empower an Assistant Collector 
of the first-class to act instead of the Coltec- 
tor, but the order of remission made by him 
also will not be “under the order of the 
Provincial Govt.” but under s. 73 (1). It is 
probable that in issuing the notification 
containing a scale of remissions the dis- 
tinction between the two sub-sections was 
overlooked. At any rate for over seven years 
no attempt was made to approach the Legise 
lature to validate such action. Similarly 
when the bill was introduced it was assum- 
ed that the Provincial Govt. itself could order 
remissicns, and it was on that assumption 
that the Legislature proceeded to enact that 
such an order should not be questioned, The 
words “under the order of the. Provincial 
Govt.” have no meaning so far as s. 73 
(1) is concerned. On this interpretation, 
the section would be wholly ineffectual, 
because in a suit for arrears of rent the 
landholder is not challenging the scale 
which the Local Govt. was pleased to lay 
down, amounting at best to instructions to 
Collectors, but is challenging tke order of 
the Collector or the Assistant Oollector, 
passed under statutory authority, on the 
e ground that it was not in accordance with 
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B. ibi his suit not being barred under 
8. 74. . 

A majority of the learned Judges of the 
High Court have expressed the opinion that 
the real object of the U. P. Act was not 
what it purports to suggest. Iqbal Ahmad, 
J. has remarked ; 

“Here again the substance of the section, apart 
its form, isto regularize and validate irregular and 
invalid orders as to remissions of rent passed by the 
Provincial Executive, There is, therefore, no escpe 
from the conclusion that by the impugned Act 
validity is given to wholly arbitrary and invalid 
orders already passed or to be passed in future by 
the executive authorities.” 

He has sgain remarked : 

“Now sacrutiny of the fmpugned Act asa whole 
leads to the irresistable conclusion that it was 
designed to, and does in substance! though not 
in form, validate the invalid orders as to 
remissions passed by the Provincial Executive 
ws... eea. In Short the impugned Act though disguised 
as an enactment regulating procedure, is in fact 
and substance, an enactment regularizing illegal 
executive orders. It is a disguised and colourable 
legislation intended to serve the purpose indicated 
above, and this is not permissible,” 

Bajpai J. has said : 

“The Act pretends to deal with procedure only for 
it attempts toregularize the remissions of rent and’ 
says that certain orders of the Provincial Govt. 
shall not be called in question in any civil or 
revenue Court, but this is only a masquerade and 
the real purport of the Act is totake away the rights 
of the landlords which were contained in ss.73 and 
74 of the Agra Ten. Act, as interpreted by this Court 
in Muhammad Abdul Qaiyum's case (1). I, therefore 
feel -inclined to hold that Act does not deal merely 
with matters of procedure but deals with substantive 
rights as well.” 

Ismail, J, has not expressed any such 
opinion. : 

Past Orders.—As regards past orders, 8, 2 
does not contain any substantive provision 
which would even imply that the orders were 
in fact valid or were being made made valid. 
Nor is there any mentione that the liability 
of the tenant to pay the rent remitted has 
ceased, and the right of the landholder to 
realize it has been extinguished. It merely 
attempts to create a bar against the quese 
tion being agitated in a civil or revenue 
Ocurt. This is quite a different thing from 
a substantive provision validating any order 
that might have been passed in contraven- 
tion of the provisions of s. 73 of the Agra 
Ten. Act. The opening words “otwith- 
standing anything in the Agra Ten. Act, 
1926" do not amount to an alteration, repeal 
or modification of s, 73 of that Act. Indeed, 
not only was s, 73 not mentioned in this Act 
as having been repealed by it, but was 
actually repealed later by Act XVII of 1938, 
which came into force in December of that 
year. It is possible to conceive of cases, 
for example where the whole rent has been. 


1941 


paid with mutual consent, where the land- 
holder would not stand in néed of suing for 
it, go as to,ba compelled to callin question 
the order of remission. His right has not been 
extinguished, only his remedy in a Court of 
law is barred. The essence of the land-hol« 
‘ders’ grievance is that the Govt. made them 
give up their rents in part without in their 
own turn making compensation to them by 
giving up a proportionate amount of the 
revenue. The alleged illlegality of the 
order of remission arises from the circum- 
stance thatthe Provincial Legislature pre» 
vents them from challenging the illegal 
action of the Govt. 

Future Orders.—The limit to which the 
past orders of remission had gone was prefect- 
ly known. But as regards future ordera, the 
scope of s. 2 is very wide. The Govt. could 
up to June 1939 (and later if the notification 
were delayed) issue any order of remissions 
that it chose. Such an order would be 
operative irrespective of the extent of the 
remission, even up tothe remission of the 
entire rent, irrespective of the period 
of remission, as it can be continued 
even up to the expiry ofthe settlement, 
and also irrespective of the amount of remis» 
sion of revenue, even to theextent of there 
being no remission of revenue at all. If it 
is a valid Act, it enabled the Provin- 
cial Govt, to issue an order directing 
Collectors to remit to all the ten- 
ants the whole of the rents for ths entire 
Province for the remainder of the period 
of the settlement, while not remitting any 
revenue at all. This would mean that land- 
holders would be compelled to pay revenues 
to Govt. although they would be prevented 
from realizing any rents at all from their tens 
ants. For all practical purposes, this would 
amount to an extinction of the relation of 
landlord and tenant fcr the time being. 
Such a measure is highly inconceivable, and 
yet it is nos beyond all possibility that a Govt. 
bent on abolishing zamindari rights, may 
resort to it under the authority of this 
section. In spite of the confiscatory powers 
exercised by the Govt. no remedy, whate 
.soever, would be open to the aggrieved 
Jandholders in any civil or revenue Court 
to which alone tney can have recourse. 
This section would therefore invest the 
Provincial Govt. with full powers to do 
what they like, no matter to what extent 
the contracts between a landholder and his 
lessee is disturbed. Such a drastic inter- 
ference may well infringe the proprietary 
rights possessed by landholders, and may 
also in an extreme case amount to a 
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flagrant breach ofthe agreement entered 
into by the Govt. at the time of the settle- 
ment for its duration. Of course, no Act 
can be invalidated on the mere ground 
that it may possibly be abused; but ia 
order to see in which List it falls, its provi- 
sions have to be egamined in their full 
scope. 

“With respect to" —The crucial point in 
this appeal is whether this section can be 
held to be “with respect to” any of the 
matters mentioned in Entry No. 21 of 
List If, in particular, land, relation of 
landlord and tenant, and collection of rents, 
The words “with respect to” are not neces- 
sarily the exact equivalent of ‘relating to’ 
or ‘connected with’. These words may not 
include a case where the subject of legisla- 
tion is only remotely related or very in- 
directly connected with the matters men- 
tioned in the categories. An Act may 
Principally be with respect to some other 
subject and yet it may incidently relate to 
one under consideration. The mere fact 
that there is a slight, remote or indirect 
relation or connection, would not be suffi 
cient to answer in the affirmative the 
question whether it is with respect to such 
subject. Itis not enough that it should in 
its working somehow overreach that subject. 
It has to be seen whether it appertains to 
such matters substantially and directly, 
and not only whether it would in actual 
operation affect any such matters in an 
indirect way. Again, a provision of law 
may be partly in one category and partly 
outside it. The mere fact that it is partly 
in that category would not suffice for mak- 
ing it valid ifit is ultra vires with regard 
to the other portion. When the question 
is whether any impugned Act is within any 
of the three Lists, or in none at all, it is 
the duty of Courts to consider the Actas a 
whole, and decide whether in pith and 
substance the Act is with respect to parti- 
cular categories or not. This can be 
inferred only from the design and pur- 
port of the Act as disclosed by its language 
and the effect which it would have in its 
actual operation. 

Their Lordships of the Privy Council 
have repeatedly stressed the fact that we 
must look tothe pith and substance of the 
Act in order to ascertain its true nature 
and character. As laid down in Russell 
v. The Queen (12), 


“The true nature and character of the legisla- 
tion in the particular instance under discussion 


n qa (1882)7 7 A O 829 (839-40); 51 L JP 0O77; 46L 
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must always be determined, in order to ascertain 
the class of subject to which it really belongs.” 

In Ait«Gen. for Canada v. Att-Gen, for 
Oninrio (13), Lord Atkin laid down: 

"In other words, Dominion legislaiion, even 
though it deals with Dominion property, may yet 
be so framed as to invade rights within the 
Province, or encroach upon the classes of subjects 
which are reserved to Provincial competence. It is 
not necessary that it should be a colourable device, 
or a pretence. If on the true view of the legislation 
it is found thet in reality in pith and substance 
the legislation invades civil rights within the 
Province, or in respect of other classes of subjects 
otherwise encroaches upon the provincial field, the 
legislation will be invalid." 

As it was found that the impugned Act 
was in pith and substance an Insurance 
Act, affecting the civil rights of employers 
and employed, it was held to be ultra vires. 
In AttsGen. for British Columbia v. Att. 
Gen, for Canada (14), Lord Atkin after 
pointing out the limitation on the plenary 
power of the Dominion that Parliament, 

“shall not in the guise of enacting criminal legis- 
lation in truth and in substance encroach on any 
of the classes of subjects enumerated in s. 92”, 
though there would be no objection if there 
were a genuine attempt to amend the 
criminal law, remarked: 

“In the present case there seems to be no reason 
for supposing that the Dominion are using the 
criminal law as a pretence or pretext, or that the 
legislature is in pith and substance only interfering 
with civil rights in the Province". : 

In Att-Gen. for British Columbia v. 
AtteGen. for Canada (15), Lord Atkin 
after agreeing with the view that the sec- 
tions said to be severable were in fact 
incidental and ancillary to the main legisla- 
tion, remarked; 

“ag the main legislation is invalid as being in 
pith and substance an encroachment upon the 
Provincial rights the sections referred to must fall 
with it as being in part merely ancillary to it’. 

In Shamon v, Lower Mainland Dairy 
Products Board (16), Lord Atkin’s remark 
was quoted: . 

“It is well established that you are to look at the 
‘true nature and character of the legislation, Russel! 
v. The Queen (12), ‘the pith and substance of the 
legislation’.” 

See also the In the matter of the Central 
Provinces Peirol Tax Case (17), À : 

Section 2-—The question raised in 


(13) (1937) A O 355 (367); 108 L J PO387;156 LT 
307; 81 S J 215; 53 T L R 332. 

(14) (1937) A O 388; 106 L J P O 34;156 L T 308; 81 
8J 255; 53 T LR 340. 

(15) (1937) A O 377 (389); 108 L JP O64; 818J 
235; 63 T L R330. 

(16) (1938) A O 708; 107 L 3 P 0115; 82 S J728; 
54 T È R 1090. | 

(17) (1939) F O R 18; 180 Ind. Cas. 161; A IR 1939 
F 01; (1939) M W N 25; 49L W 36;5BR 405;11 
REFE Ol; 20PLT 197; 1939 O L R144; 40 WN 
e 1 FO; (1939) Kar. P O 6 Sup, (1939)1 M LJ 1 Sup; 

(1938) 1 F LJ 1; (1939) 2F L J6 (F0). 
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Muhammad Abdul Qaiyum's case (1) was 
not a constitutional one, but merely turned 
on an interpretation of ss. 73 and 74 of 
the old Agra Ten, Act, Its soundness has 
not been questioned before us, and I can 
only assume that the previous order of 
remission of rent as held therein was ultra 
vires and illegal. Had the previous order 
of remission cf rent been merely irregular, 
as not being in strict conformity with the 
existing law, but without any absence of 
jurisdiction in the authority issuing is, for 
instance when some mistake in the calcula 
tion of the ratio is made or there has been 
any other defect of procedure, then s, 2 of 
the impugned Act would certainly be with 
respect to “the collection of rents” so far as 
such orders are concerned, and it would be 
antra vires. 

If the order of remission, which the 
impugned Act attempts to make unques- 
tionable, was in fact wholly ultra vires and 
totally void, issued by an authority not at 
all competent to do so, with a view not only 
to benefit the tenants but also to protect 
Govt. Officers against any suit for damages 
that may be brought on account of their 
illegal crdera, or protect the Govt. in a 
suit brought against it unders. 183 of the 
U. P. Land Revenue Act (IIE of 1996), 
(assuming that the suggestion made in 
Muhammad Abdul Qaiyum's case (1) was 
correct), then the U. P. Act which merely 
prevents such an order from being ques- 
tioned in a civil or revenue Court, would 
not be so much with respect to “collection 
of rents”, as with respect to “validating 
void orders". There isa clear distinction 
between challenging the legality of an 
order in the sense that for non-compliance. 
with certain provisions of law it is invalid: 
or ineffective, and challenging the authority 
power or jurisdiction of the person or 
body, who issued that order. In the latter 
case the challenge is much more than. 
merely calling in question the order itself. 
Tt is an assertion that the act of that. 
authority or body was itself a nullity and 
no more binding than the act of a man in 
the street. Ifthe U. P, Act, which obvious- 
ly falls short of validating previous illegal 
and void orders, is principally for pre- 
venting illegal orders from being called in 
question, then it is more substantially with 
respect to validating such illegal orders. 
than with respect to the matter to which 
those orders had originally related. In such 
a case it would not fall solely within the 
categories “relation of landlord and tenant’™ 
or “collection of rent", 
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‘Furthermore, the impugned Act is not 
confined tc the orders of remission previous- 
ly passed, but goes:further and provides that 
even all future orders of remission, regards 
less of the fact whether they are or not 
authorised by any lawor are contrary to 
any existing laws, shall be unquestionable. 
This is inextricably interwoven into the 
whole scheme so as not to be separable. 
The whole purport of the Act is indirectly 
to invest the Provincial Govt. with very 
extensive powers to pass any order of 
remission which it chooses to do even to the 
extent of stopping all payments. It thus 
confers in an indirect way a wide power on 
the Govt. or authority empowered by it to 
pass in the furture even arbitrary orders for 
remission, with or without authority, in 
utter disregard of the existing legislation. 
If a legislature cannot itself enact a 
wholesale deprivation of legal rights, 
then it cannot by enactment adopt the 
device of appointing an authority invested 
with such powers. What the legislature 
cannot do directly, it cannot do indirectly. 
Great Western Saddlery Co. v. The King 
(18). Butifit can so enact then the possi- 
bility of the power being abused in future 
cannot invalidate the Act. See In the matter 
of the Central Previnces Petrol Tax Case 
(17). It seems to me that s. 2 goes beyond 
the subject of remission of rents. In pith 
and substance, it is an Act not only 
with respect to “the relation of landlord 
and tenant” or the “collection of rents”, 
but is also with respect to conferring on 
the Provincial Govt, very extensive powers 
of interference with the legal rights of 
landholders in their lands, But the cate- 
gory of “land” in Eatry No. 21 of List II 
includes ‘rights in and over land’, and is 
also within the exclusive authority of the 
Provincial Legislature. Even if by any 
chance the impugned Act were indirectly with 
Tespect to assessment of revenue, it will 
fall within Entry No. 39, and be still in 
List II. We are not concerned with any 
unfairness or injustice of the legislation, 
nor with any injury that may be caused 
to private rights so long as there is 
authority to pass it. The only protection 
available, even though of a limited charac- 
ter, is that contained in s. 299(3) of the 
Govt. of India Act, requiring a previous 
sanction of the Governor, and if that is 
gone then a representation that assent 
should be withheld. -It would be too late 
to object afterwards. The want of a pre» 
(18) (1922) 2 A O91; SOL JP © 102; 125 L T 136; 
TLR 436, 
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vious sanction of the Governor in the pre- 
sent case is cured by the assent given 
to the Act subsequently. In view of the 
fresh Tenancy legislation that came into 
effect in the United Provinces later, the 
present case is probably tha last pend- 
ing case in which this difficult point has 
to be decided. 

Pending Action.—The learned Advocate 
for the plaintiffs has in the last resort sought 
to support the decree of the High Oourt on 
the ground that the impugned Act did 
not apply to the pending action at all. 
Unfortunately, this point was not raised or 
argued before the High Court, nor is this 
a constitutional question, But if we overe 
rule the High Court, we cannot direct it 
to modify its decree in the light of that 
Act without disposing of this plea. In that 
case we must either ask the High Court 
to do so, or decide the point ourselves. 

Undoubtedly, an Act may in its opera- 
tion be retrospective, and yet the extent 
of its retrospective character need . not 
extend so far a3 to affect pendiog suits. 
Courts have undoubtedly leaned very 
strongly against applying a new Act to 
a pending action, when the language of 
the statute does not compel them to do‘so. It 
is a well recognised rule that statutes should, 
as far as possible be so interpreted, as 
not to affect vested rights adversely, parti- 
cularly when they are being litigated. 
When a statute deprives a person of his 
right to sue or affects the power or jurisdic- 
tion of a Oourt in enforcing the law as it 
stands, its retrospective character must be 
clearly expressed, Ambiguities in it should 
not be removed by Courts, nor gaps filled 
up in order to widen its applicability. It 
is a well established principle that suck 
statutes must be construed strictly, and 
not given a liberal interpretation. 

In Moon v. Durden (19), a new Act (Game. 
ing Act, 1845), which was passed while an 
action was pending, was held not to be 
retrospective in its effect so as to defeat 
that action, even though s, 18 had said, 
‘no suit shall be brought or maintained. 
for recovering money etc.” The alterna- 
tive “or maintained” would ordinarily 
have been held to be applicable to a pand- 
ing suit Nevertheless, Parke, B, remarked : 

“Tt seems a strong thing to hola that the Legis-- 
lature conld have meant that 4 party who under a 
contract made prior to the, Act had as perfect 
a title to recover a sum of money as he had to 


any of his personal .property. should be totally’ 
deprived of it without compensation”. 


` (19) (1848) 2 Ex, 22; 12 Jur. 138; 76 R R 479, 
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Similarly, in Smithies v. National Union 
of Operative Plasterers (20), s. 4 of the 
Trade Disputes Act, 1906, was interpreted 
as not preventing a Court from dieposing 
of an action begun before the passing of 
that Act, although s. 4 had enacted: 
“lan action for tort against a trade 
union shall not be entertained by any Court.” 
Again in Beadling v. Goll (21), the Gaming 
Act, 1922, which had repealed a section of 
an earlier Gaming Act, was held by the 
‘Court of Appeal not tooperate to put an 
end to the pending action, even though it 
had enacted that “no action for the recovery 
of meney under the said section shall be 
entertained by any Court.” In Henshall 
v. Porter (22), the Court went further and 
held that the Gaming Act of 1922 did not 
prevent the bringing of an action under 
the repealed section of the older Act, even 
after the date when the repealing Act 
. came into force in respect of a cause of 
‘action which had arisen before that date, 
In Thistleton v. Frewer (23), followed in 
subsequent cases, it was held thats. 32 of 
the Medical Act, 1858, (ce. 90) did not 
‘apply to an action for medical services 
‘begun before that date, but tried after it, 
although the section had enacted that no 
person should after’ January 1, 1859, 
recover any charge for medical treatment 
unless he shall prove at the trial that he was 
-on the Medical Register. 


The caseofthe Calonial Sugar Refining 


Company v. Irving (24), was pending when 
the Commonwealth of Australia Oonstitu- 
tion Act, 1900, came into force, under s, 73 
of which a decision of a Oourt of any 
State, from which an appeal would have 
previously lain to the Queen in Oouncil, 
became appealable only to the High Oourt. 
At p. 372*, Lord Macnaghten, while cone 
sidering whether an appeal lay to the 
Privy Oouucil, laid down the general 
principles applicable to the retrospective 
character of a legislation and remarked : 
“On the one hand, it was not disputed that if the 
matter in question bea matter of procedure only, 
the petition is well founded. On the other hand, if 
-it be more than a matter of procedure, if it touches 
a right in existence atthe passing of the Act, it 
-was conceded that, in accordance with a long line 
of authorities extending from thetime of Lord Coke 


to the present day, the appellants would be entitled . 


to succeed, Tho Judiciary Act is not retrospective 
-by express enactment or by necessary intendment.” 


(20) (1909) 1 K. B 310. , 

(21) (1922) 39 T_L R 128. 

(29) (1923) 2 K B 193; 92 L J K B 866; 129 L T 443; 
-87 8 J 537; 39 T L R 409, 

3) 31 L 3 Ex, 230. 

(24) (1905) A 0367. 

+Pago of (1909) A O—{Ed]  —« 
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It was further remarked > rat 

“In either case there is An interference with 
existing rights contrary tothe well-known general 
principle that statutes are not to be held to act 
retrospectively unless a clear intention to that effect 
is manifested.” 


This view was of course followed by a 
Full Bench of the Allahabad High Court in 
Ram Singha v. Shankar Dayal (25). 

In Khajeh Solehman Quadir v. Salim- 
ullah Bahadur (26), their Lordships had to 
consider the effect of the Mussalman Waqf 
Validating Act, (VI of 1913) of which the 
preamble had expressly stated: 

“Whereas doubts have arisen regarding the validity 
of wagfs created by persons professing the Mussal- 


man faith... .....3 and whereas it is expedient to 
remove such doubts.” i 


Section 3 said “It shall be lawful......to 
create a waqf ete.”; and s. 4 said “No 
such waqf shall be deemed to be invalid 
etc." Their Lordships held that the Act 
could not be construed as validating deeds 
executed béfore its date. In this case the 
Act had been passed even before the suit 
had commenced. 

No doubt in Shyamakant Lal v. Rame 
bhajan Singh (27), this Court applied a new 
Bihar Money-lenders Act (VIL of 1939) which 
came into force after the filing of the 
appeal. But s. 13 expressly said “When 
an application is made before or after 
the commencement of this Act etc.” Since 
then s. 7 of the new Act has been con- 


- sistently applied in all the Bihar cases, 


even in suits pending in appeal. But 
here again s. 7 contains the words “in 
any suit brought by a money-lender....,.... 
before or after the commencement of this 
Act in respect of a loan advanced before or 
after the commencement of this Act orin 
any appeal or proceedings in revision arise 
ing out of such suit,” which in ‘express 
terms refer to a pending suit. : 
In Mukherjee v. Ram Ratan Kuer (28), 
the new Bihar Act had express words to 
the effect that all transactions from 1910 
shall be deemed to be valid, which if ape 


(25) 50 A 965; 111 Ind, Cas. 6; A IR 1928 All. 437; 
26 A L J 998; 12 R D 549 (F B). 

(26) 49 O 630; 69 Ind. Cas. 138; A I R 1922 P O 107; 
SI ML T794U P L R (P O) 70; 43 M L J 385; 24 
Bom. L R 1257; 27 O W N 101;21AL J1; 370LJ 
56; 491 A 153 (P O). 

(27) (1939) F O R 193; 182 Ind. Oas, 161; A I R 1939 
F O 74; 1989 0 LR 399; 12 REO 5 BR 756 
L T 473; (1939) M W N 674; 43 OW u 


J 45 Sup; 
(1939) 2 F LJ 183 (F 0), 
(28) 15 Pat. 268; 160 Ind Oas, 105 (2); 631 A 47; 
AIR1936 P O 49; 19860 L R69; 1936 A L J 101; 
R P O 142; 40 O WN 263; 17 PLT 25; (19236) M W 
wet a R 225; 70 M LJ 105; 620 L J419; 4 
). - 
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plicable to the appeal would take away the 
apDellant’s right altogether, Their Lord- 
ships held-that in view of that enactment 
the appeal should not be allowed, 

In Quilter v. Mapleson (29), a new Act 
had come into force, s. 14 of which made 
the section applicable to old leases as well 
snd which clearly deprived the landlord of 
a right to claim forfeiture, In that case 
the landlord had not till then re-entered, 
The Court of Appeal applied the new Act 
on the ground that appeals had the charac- 
ter of re-hearing and the Appellate Court 
could make such order asought to be made 
according to the state of things at that 
time, 

As already mentioned, the landholders in 
-the present case ignoring the order of re- 
mission had claimed the full amount of the 
arrears of rent from the very beginning. 
Even in the second appeal before the High 
Court, they had’ challenged the order of 
remissions of rentin grounds Nos, 2, 3 and 
6 of their Memorandum of Appeal, several 
years before the impugned Act came into 
force. They had already called the pre- 
vious order in question, and that plea was 
already before the High Court for considera- 
tion. The legislature was presumably aware 
of the previous decision in Muhammad 
Abdul Qaiyum’s case (1), and must also have 
been aware that numerous other suits for 
arrears of rent must be pending. And yet 
no express words were put in the im- 
pugned Act to show that it should apply to 
all actions.pending in appeal. Further, the 
provision that no such order shall be called 
in question has a certain amount of ambi- 
guity init and leaves it doubtful whether 
only the parties are prevented from ques~ 
tioning the order or even the Oourt is 
debarred from ignoring it as having been 
issued by an unauthorised body, and 
enforcing the law that has not been repealed 
-or amended by the U.P. Act. Of course, 
no such bar would exist against the Federal 
Aourt but in declaring what decree should 
be passed by the High Court it cannot 
ignore such a barif it exists. In view of 
the trend of judicial decisions already 
Teferred to, I am of the opinion that the 
impugned Act was not applicable to the 
appeal pending before the High Oourt. 
The decres of the High Court muat, there- 
fore, stand and this appeal should be dis- 
missed, 

Varadachariar, J.—The constitutional 
-question arising for decision in this 
“gl (1882) 9. Q BD 672; 52 LJ QB 44; 31 W R 
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appeal relates to the validity of the Regu» 
larisation of Remissions Act (XIV of 1935) 
passed by the Legislature of the United 
Provinees. A Full Bench of the Allahabad 
High Court held the Act to be ultra vires 
that Legislature. All the three learned 
Judges who constituted the Full Bench 
were of the opinion that as the Act attempt- 
ed. to legislate with respect to a period 
anterior tothe date of its enactment, a 
period during which another valid ‘Act wag 
in force, it contravened tae provisions of 
s. 292, of the Constitution Act. One of the 
learned Judges (Iqbal Ahmad, J.) based 
his conclusion on an additional ground, viZ., 
that the impugaod legislation was not one 
made ‘with respectto any of the matters 
enumerated in List [I” of the Seventh Sche- 
dule to the Constitution Act nor even one 
with respect to one of those enumerated in 
the third List. The circumstances that led 
up to the impugned legislation and to the 
attack on its legality have been stated in 
the judgments just delivered. Reference 
has also there been made to the stage at’ 
which the Govt. of the United Provinces 
came to be impleaded as a party to this 
litigation and to the fact that this appeal 
has been preferred not by the original 
defendant but by the Govt. of the United 
Provinces. 

At the hearing of this appeal, the learned 
Counsel for the plaintiffs-respondents took 
a preliminary objection to the maintain- 
ability of the appeal by the Govt, of the 
United Provinces, He contended that there 
was no decree in this case against that 
Govt. thatthe Govt. was not aggrieved or 
affected by the decree of the High Oourt 
and that it accordingly had no locus standi 
Though s. 205 of the 
Constitution Act provides in general terms 
that “any party” in the case may appeal to 
the Fededral Court, the learned Counsel 
maintained that these general words must 
be limited inthe mannerin which s. 96, 
Civil P. O. has been limited and he argued 
that the mere fact that the United Pro- 
vinces Govt. had been formally impleaded 
asa party in the second appeal would not 
give ita right to appeal to this Oourt. He 
further said that where a person who ought 
not to have been impleaded had been 
improperly added as a pariy by the Oourt 
such person should not be regarded as a 
party competent to prefer and he insisted 
that on the admitted facts of the case the 
order ofthe High Court impleading the 
United Provinces Govt. as a party to the 
second appeal should be held to be uns 
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warranted and without jurisdicticn. In 
eupport of his contention that the United 
Provinces Govt. shculd not have been 
added asa party, he relied on the observa: 
tions of a learned Judge of the Madras 
High Court in Sri Mahant Prayaga Doss Jee 
Varu v, Board of Commissioners for Hindu 
Religious Endowments, Madras (2), and of 
the Court of Appeal in England in Moser v. 
Marsden (30°. Heinvited attention to the 
fact that even the allegations made in 
support of the petition filed in the High 
Court to join the United Provinces Govt. 
as aparty did not attempt to bring the 
case within O. I, r. 10, Civil P. O. or suggest 
that the Govt. was at least a ‘‘proper” (if 
not “‘necessary”) party to the proceeding 
and he contended that the alleged desire 
_ or intention of the Govt. to take the case on 
appeal to the Federal Court which was all 
that was setout in the petition was no 
ground for impleading it asa party. The 
learned Advocate: General of the United 
Provinces relied on the circumstance that 
his petition was not opposed before the 
High Court; to this, the learned Counsel for 
the plaintifs replied that even if the 
absence of opposition should ` be held to 
amount to consent, such consent could not 
cure a defect of jurisdiction and that such 
consent would not in any event give the 
United Provinces Govt. a rightof appeal 
which it did not otherwise possess. 

I am free to admit the force of some of 
these contentions. The circumstance that 
some of the observationsin Sri Mahant 
Prayaga Doss Jee Varu v. Board of Com» 
missioners for Hindu Religious Endow- 
menis, Madras (2), have been doubted by 
another learned Judge of the same Court in 
Secretary of State v, Murugesa Mudaliar (3), 
does not seem to me to carry Dr, Asthana 
very far. Again, it is true that in Jaimala 
Kunwar v. Collector of Saharanpur (4), the 
Court observed that the power to add 
parties had not always been limited to cases 
falling within the language of O.I, r. 10, 
Civil P. C.; but an examination of the 
facta of that case and of the decisions 
referred to in that judgment will show 
thatin these cases, the person added was 
not really a third party but one who on 
scme recognised principle would be bound 
by the result of the litigation. In Moser v. 
Marsden (30), the Court of Appeal (in 
reversal of the trial Court’s order) dismissed 
the application of the third party, even 
while recognising that that party might be 


(30) (1892) 1 Oh. 487; 61 LJ Oh. 319; 76 L T 570; 
oW R520. - 


UNITED PROVINOES v, 


4 


ATIQA Braum (F O) 192 10 


“indirectly” affected by the result of the 
ease, The allegation made in support of 
the petition in that case was that the 
defendant on record “will not contest the 
case properly” and yet Kay, L. J. was 
content to answer “we cannot help that”. 
It, however, appears to me that in a case 
like the present, it will not be right to 
ragard the State as standing for all pur- 
poses on the same footing as a private third 
party. Its character as the guardian of the 
public interests cannot be ignored and it 
will not be right to limit its interest ina 
litigation strictly to cases in which its 
pecuniary or proprietary interests or the 
interests of the public revenue are involved. 
In most of the Indian decisions bearing 
on the question of joinder of parties, the dis- 
cussion has had to proceed within the limits 
imposed by the language of the relevant. 
statutory provisions which were in the main 
intended to deal with private parties. The 
position of the King as parens patric has 
long been recognised in this country ; but- 
the extent to which the King’s law officer 
is entitled to initiate or intervene in pro- 
ceedings in Courts “to see that justice is 
done to every part of the King’s subjects!” 
(as it is expressed in the old English 
authorities) has never been clearly or 
sufficiently defined. As early as in 33 
Geo. I, Chap. 155, provision was made: 
authorising the Advocate General in this. 
country to take such proceedings as His. 
Majesty’s Attorney-General. may take in: 
the Courts of Equity in England (s. 111). - 
This section was at one time interpreted’ 
by the Supreme Courtin Madras as authoris- 
ing the Advocate-General to represent the- 
‘Crown only in cases involving the pecu- 
niary interests of the Crown. But this. 
narrow interpretation was not endorsed by: 
the Judicial Oommittee [Sea Attorney: 
General v, Brodie (31), a case relating to- 
a charity]. The section was reproduced im 
successive Govt. of India Acts up to 1919: 
(see s. 114 of the Govt. of India Act of 1919); 
but in the Act of 1935 neither s. lvo nor- 
8, ĉ5 follows the same lines. Barring as. 91 
and 92 of the Oivil P.O. of 1908 relating 
to public nuisances and charities and: 
special provisions like s, 26 of the Patents. 
and Designs Act, 1911, and s. 39 of the 
Lunacy Act, 1912, there are at present no. 
Specific provisions in the Indian statute 
book empowering the Advocate-General. 
to institute or interevene in any proceed- 
ings in the Oivil Oourts, And it cannot 
(31) 4 MIA 190; 6 Moo. P O 12;.11 Jur. 137; 1 Sar- 
335 (P 0). -> 
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even be said that a well defined course of 
practice has grown up as to the cases or 
circumstances in which the Advocates 
General is entitled to intervene or to be 
impleaded asa party, apari from his repre- 
senting the Crown or the Secretary of State 
in suitsin which either the Crown or the 
Secretary of State hapens to be a party. 
Even in England, the distinction between 
cases in which the Attorney-General figures as 
a party and casesin which he only intervenes 
oris merely heard does not appear to be 
very clearly marked. The Indian Procedure 
Oodé does not contemplate the Advocate- 
General “intervening” without himself or 
the Secretary of State being a party to 
the suit. The result is that even in pros 
ceedings similar to those in which the 
Attorney-General will merely intervene, 
according to the English orthe Dominion 
practice, the same result has to be attained 
in this country by impleading the Govt. 
as a party. The new Constitution Act 
(taken with the adaptation of 8. 79 of the 
ivil P.O.) has introduced a further com- 
plication as a result of the provision that in 
suits by or against the Orown, in Governor- 
General should be named as the plaintiff or 
‘the defendant in certain cases, that in 
certain other cases the Provinces should 
be so named, and that in a third group of 
cases the Secretary of State’s name should 
be stated. But in whatever form the cause 
title may run, the theory is that the Orown 
is the party. It may be added that even 
when the Attorney-General figures as the 
. party in England the theory is that the 
Crown is a party to the litigation through 
him [see Att-Gen. v. Logan (32) and Att- 
Gen. v. Cockermouth Local Board (33)]. 
Such being the state of the law and of 
precedents as to the position of the Govt. 
in this country or the Advocate-General in 
relation to proceedings in Courts, it seems 
to me that when a question like the present 
one is raised, it must be decided on broad 
grounds of justice and convenience and 
not merely as turning on the interpretas 
tion of a particular rule in the Oivil P, O, 
If the practice in England is to be 
treated as affording any guidance here, it 
may be useful to refer to two instances, 
In Ellis v, Duke of Bedford (34), the Court 
of Appeal directed the Attorney-General to 
be added as a party defendant to an action 
in which certain plaintiffs sued on behalf 
32) (1891) 2 Q B 100 (108); 65L T 162;55 7 P 
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of themselves and of other growers of fruit, 
flowers, vegetables, ete, to enforce certain 
preferential rights to stand in the Oovent 
Garden market. The Lord of the market 
was the sole original defendant, The 
action did not relate toa charity nor did it 
arise out of a public nuisance. The Court 
of Appeal nevertheless held that the 
Attorney-General must be before the Court 
“to represent the public as against the 
alleged preferential right of the growers,” 
This direction was referred to with approval 
by the Judicial Committee in Esquimalt 
and Nanaimo Railway Company v. Wilson 
(5), In re Chamberlain's Settlement (35), 
P, O. Lawrences, J., directed the addition of 
the Attorney-General ag a party to a pro» 
ceeding in which the point for decision 
was whether a tenant for life had forfeited 
his interests under a particular settlement 
by reason of his having become a “German 
National” within the meaning of the Peace 
Treaty Order of 1919. The tenant for life 
objected to the addition of the Attorney- 
General, but the learned Judge over-ruled 
the objection, not merely on the ground 
that the interpretation of the Treaty was 
a matter which concerned the Crown but 
also on the ground that the question raised 
was one “which may affect a large section 
of the British public.” I find it dificult 
to say whether and if so how the same 
course could have been adopted by a 
Oourt governed by the Givil P. ©. in this 
country and whether according to the pros 
cessual law obtaining in this country the 
Govt, or the Advocate-General will be the 
proper party to be impleaded, if the princi- 
ple of the above decision is to be followed 
here. A decision of a learned Judge of 
the Oaleutta High Oourt seems apposite 
here, In the goodsof Bholanath Pal (36), 
the Advocate-General sought to intervene 
on behalf of the Secretary of State in a 
Succession Certificate Proceeding with a 
view to contend that the High QOourt on its 
original side could only grant letters of 
administration but not a succession certifi» 
cate. It is possible to suggest that the 
interests of Govt. revenue were concerned 
here, because on the issue of letters of 
administration succession duty might be 


‘payable on the whole estate whereas a 


succession certificate could be limited to 
particular debts and the duty payable to 
Govt. correspondingly reduced. But the 


(35) (1921) 2 Oh. 533; 91 L J Oh, 34; 66 ; 
Boat J ; 8 J6; 37T 


(36) 580 801; 134 Ind. Oas. 1279; A I R 1931 Cal. 
580; 35 O W N 122; Ind, Rul, (1932) Gal. 63, 


164 
learned Judge (Remfry, J.) did not merely 
hear the Advocate-General on the question 
of jurisdiction or court-fee, but added the 
Secretary of State as a party. The very 
circumstance that in the present case the 
High Oourt thought it proper to issue 
notice to the Provincial Govt. involves a 
reecgniticn of the fact that the Govt. was 
interested in the question raised—presume 
ably as representing the large class of sub» 
jects for whose benefit the Act was intended 
—though its interest may be limited to the 
general question viz., the validity of tke 
enactment. There was also the fact that 
tke remission whose legality was in question 
bad been granted under the orders of the 
Provincial Govt. 

It is not kowever necessary for me to 
consider at this stage what this Court 
should doif it had in the first instance to 
deal with the application made by the 
United Provinces Govt. tothe High Court 
in this case; nor does it seem to me useful 
to speculate what the High Court itself 
would have done if the application of the 
United Provinces Govt, to be joined as 
a party had been opposed by the piaintiffs, 
I am not prepared to go so far as to ignore 
the fact that the High Court has impleaded 
the United Provinces Govt. and that this 
ecurse has been adopted with the consent 
(express or implied) of the plaintiffs. In 
my opinion, there ia no case here of a 
defect of jurisdiction in the sense in which 
it is said that consent cannot cure a defect 
of jurisdiction, Itistrue thatin Mosirv. Mars. 
den (30), Lindley, L, J, observed that the 
question was not one of “discretion but of 
jurisdicticn”. But as the antithesis shows, 
the learned L, J. apparently had in mind 
the difference between the dicision of the 
question of joinder cn the interpretation 
of a rule of law and a direction given by 
the lower Court in the exercise of its 
discretion, because in the latter case the 
Court of Appeal would generally be reluc- 
tant to interfere. Ib may even be re- 
garded as a case of excess of jurisdiction 
within the meaning of s.115 of the 
Civil P. O. but that will not make 
the order void in the sense that it may be 
ignored or treated as if it had never 
been passed. In Sri Mahant Prayaga 
Doss Jee Varu v, Board of Commissioners 
for Hindu Religious Endowments, Madras 
(2), the learned Judge intimated that but 
for the opposition of the plaintiff he might 
have directed the addition of the Secretary 
of State as a party. 

‘ To the suggestion that the expression “any 
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party” in s. 205 (2) of the Constitution 
Act must be limited on the lines on which the 
generality of the language of s.96, Civil P, 
O., has been limited by decisions, the answer 
is furnished by the difference in language 
between the two provisions. Section 96, 
Oivil P. C., does not in terms say who is 
entitled to prefer an appeal. But accord- 
ing tothe Court it is the “ decree ” that has 
to be appealed against. The decisions 
have therefore laid it down as a matter 
of inference that a party adversely affected 
by the deeree is theonly person entitled to 
to appeal. It was however realised that 
a rule so limited might cause hardship in 
some cases. An extension was therefore 
made by conceding a right of appeal to a 
patty who might be bound by a 
finding in the judgment, though thera 
was no decree against him (see the 
cases reviewed in Harachandra Dass v, 
Bholanath Das (37), s. 205 of the Constitu- 
tion Act provides for an appeal ‘'from any 
judgment, decree or final order” —an expres- 
sion which has received varying interpreta- 
tions—and subss. (2) of the section enacts that 
“any partyin the case may appeal”. Why 
should this express provision be qualified 
by adding the words if adversely affected 
by the decree? Itmay betaken asa matter 
of ‘common sense that there can and will 
be no appeal when there is nothing to 
appeal about” [See Goldar v, Saha (38)}. 
But why limit the grievance to a 
grievance about the decree ? Even 
on the footing that the general language of 
s. 205 (2) may or must be limited in some 
manner, it seems to me that ita scope ought 
not to be unduly narrowed so far as the 
Govt, (whether Oentral or Provincial) in 
this country isconcerned, The section is 
principally concerned with the determina- 
tion of constitutional questions though arise 
ing in a litigation between private parties. 
The Govt. stands ina peculiar situation : 
ithas nodoubt pecuniary or proprietary 
interests in one sense, but in another 
aspect itis also the custodian and the pro- 
tector of the interests of the public; and 
the question of the legality of a statute 
isone in which it has a special interest. 
It is in view of this consideration that this 
Oourt has in O. XXXVI of its Rules pro» 
vided for notice of any proceedings being 
given to the Advocate-General of India or to 
the Advocates: General of the Provinces and 
for applications being made by them to be 
. (37) 620 701; 163 Ind. Cas, 75; 39 C WN 567; 61 
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heard in any proceedings before this Court. 
Both on principle and as a matter of expedi- 
ency, it seems to me very undesirable to place 
the Govt. in this embarrasing position, that 
while it must deem itself bound by an 
opinion expressed by the High Ocurt as 
to the invalidity of a statute, it must find 
ways of persuading private parties fore 
mally to file an appeal, if it desires to have 
the constitutional question brought up be- 
fore this Court. The procedure under s. 213 
of the Constitution Act may not be found 
appropriate when the question of the 
legality of a statute has actually been put 
in issue before a Court of law ina litigation 
‘between private parties. 

I have already stated that the Indian Oivil 
-P. O. does ‘not contemplate an “interven: 
tion” by the Advocate-General as distin- 
guished from an addition of the Advocates 
-General or the Govt. as a party, When 
either. of them has been impleaded as a 
‘party with a view to give them a hearing, 
it seems to me that the Osurt would 
fail to give full effect to the language of 
s. 205 (2) of the Constitution Act if it 
should hold that notwithstanding such 
‘joinder as aparty the Advocate-General or 
the Govt. had no right to prefer an appeal, 
-In proceedings relating to charities, it has 
been held that where the Advocate- 
‘General is a party, he is the proper person 
to appeal against an adverse judgment 
[see Jan Mahomer v. Syed Nurudin (39), 
following Ait»Gen. v. Wright (40), see 
also In re Rai Rukhiabai (41), where the 
‘learned Judges took the additional ground 
that the beneficiary, though he was heard 
by Counsel, was not to be treated as a 
-party|. Isee no reason, why the principle 
should be different in a case like tha 
present. Neither in the one case norin 
the other has the Advocate-General or the 
‘Crown or the State any pecuniary or pro- 
prietary interest if that is to be the sole 
. test. Theright of appeal being a creature 
of the statute, the right of one who is 
within the terms of the statute cannot, 
ib seems tome, reasonably be denied when 
eren on the broader ground of interestin 
the litigation, it is conceded’ that he is 
sufficiently interested to justify his claim 
to be heard. In John Deere Plow Co. 
v. Wharton (8), the parties concerned had 
themselves preferred an appeal to tue 
Judicial Committee and the Attorneyss 
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General of Oanada and British Columbia 
seem to have intervened before the Judie 
cial Committee. The case, therefore, throws 
no light on the question of the right of the 
Attorney-General of the Dominon to prefer 
an appeal in a case where he had-inter- 
vened even in the lower OQourt. The 
report of the decision in, Att-Gen. for 
Alberta (Intervenant) v,. Kazakewich (7) 
referred to in My Lord’s judgment is very 
brief and it does not appear whether the 
decision was based onthe language of any 
statute and if so what that language was, 
For the reasons set forth above, I would 
overrule the preliminary objection. 

There is another aspact of the case which 
also deserves consideration in this connec- 
tion, The application filed by the United 
Provinces Govt. in the High Court put the 
plaintiffs on notice that that Govt, sought 
to come in as a party for the very pur- 
pose of placing itself in a position to 
prefer an appeal to this Court. If the 
plaintiffs had opposed the petition, the 
Govt. might have taken steps to ensure 
that an appeal was formally lodged by the 
original contesting defendant. This oppor- 
tunity has now been lost to that Govt. 
and this is in a large measure attributable 
tothe attitude taken by the plaintiffs to» 
wards the application in the High Court, 
This may not create an estoppel nor suffice 
to confer on the Govt. a right of appeal 
which it would not otherwise possess. But 
if the Govt. can bring itself within the 
letter of the law, one need not hesitate to 
uphold its right to prefer an appeal: in 
such circumstances. 

Proceeding now to the question of the 
invalidity of the impugned Act, it will be 
convenient totake up first the ground on 
which all the learned Judges of the Fall 
Bench of the High Oourt agreed, namely, 
the objection based on s., 292 ofthe Oon" 
stitution Act. AsI understand the argu: 
ment, this objection interprets s. 292 
not merely as enacting that the law in force 
in British India immediately before the come 
mencement of Part [II or the Constitution Act 
shall continue in. force notwithstanding 
the repeal of the earlier Govt. of India 
Act, but as also fixing atime-limit up to 
which the operation of such law should 
not be disturbed by anything contained 
in any enactment that may come to be 
passed by any of the legislatures in British 
It was conceded before us and it 
was recognised before the High Court that 
a provision likes. 292 is usually inserted 
in similar Acts, to indicate that the repeal e 
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of the parent Act shall not be deemed 
to have repealed all the laws passed under 
that Act. (Compares, 108 of the Common- 
wealth of Aurtralia Constitution Act, s. 129 
of the British North America Act and 
s. 135 of the Union of South Africa Act). 
But laying special stress on the words 
“until altered or repealed or amended” the 
learned Counsel for the plaintiffs desired 
to read s. 292 as containing a direction by 
Parliament that the law then in force must 
in any event continue up to a specified 
date, namely, the date of its alteration, 
repeal or amendment by a later Act of 
the Legislatures in India; and, it was 
sought to be inferred therefrom that no 
later Act of such Legislatures can by 
words of retrcspective operation ante-date 
its effect so as to affect rights acquired 
under a previous law down to the 
date of the new legislation. At cne 
stage, the learned Counsel for the plaintiffs 
even went so far as to suggest that the 
Legislatures in India had been deprived 
by this provision of the power of enacting 
at any time laws with retrospective effect, 
or they were at least incompetent to extend 
the retrospective operation of their enact- 
ments to a period anterior to April 1, 1937, 
when the Constitution Act came into 
operation in the provinces. These arguments 
were however not persisted in, when it was 
pointed out that the Indian Legislatures 
were, within the statutory limits assigned 
to them, bodies possessing plenary powers 
[see The Queen v. Burah (9), Hodge v. The 
Queen (42) and Croft v. Dunphy (43) J, and 
that whatever might be the objection on 
grounds of reasonableness or expediency 
to retrospective legislation, there wag nothing 
in s. 292 to deprive the Indian Legis- 
latures of this particular incident of plenary 
legislative power. [Compare Phillips v, 
Eyre (44), relating toan Act of the Jamaica 
Legislature; and The King v. Kidman (45), 
relating to an Act of the Commonwealth 
Parliament in Australia.] The objection was 
then limited to the power of the jegislature 
to give retrospective operation to an en- 
actment when, by so doing, it would prevent 
a law in existence at tbe date of the 
commencement of Part III of the Constitu» 
ticn Act from having its full effect up to 
the date of the repealing or amending Act. 
aan (1883) 9 App. Oas. 117 (132); 53 LJ PO; 50 L 
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lt was pointed out that the language eme 
ployed in s. 292 of the Constitution Act 
was not identical with that to he found in 
the corresponding provisions in the British 
North America Act or in the Common: . 
wealth of Australia Act. But it would. 

appear that this language is so similar to 
that found ins. 185 of the Union of South 
Africa Act as to suggest that it might 
have been taken from it. The reason for 
a provision like that contained in s. 292 
being the one already stated, it does not 
seem to me necessary or proper to lay 
undue stress on the word “until” used in 
s. 292 and hold that the policy of this 
provision is different from that underlying 
similar provisions in the other Constitution ° 
Acts above referred to. I see no justifi- 
cation for drawing a distinction between 
the statement that the previous law shall 
continue in force subject to repeal or amende 
ment by later legislation and the statement 
that it shall continue in force until ree 
pealed or amended by later legislation, 
That Parliament might have had some 
reason or motive for denying to the Indian 
Legislatures the power of retrospective 
legislation with reference to pre-existing 


-laws seems to me to rest on mere speculation 


and is not a fair inference from the 
language used in the section, 

Jn the judgments delivered by the 
learned Judges of the Full Bench of the 
Allahabad High Court, I find it stated in 
some places that s. 2 of the impugned 
Act in effect repealed s. 73 of the Act of 
1926 with retrospective effect or that the 
provisions of the two Acts were diametrice 
ally opposed to each other. With 
all respect, 1 find some difficulty in follow- 
ing this view, Itis true that the remission 
which the impugned Act sought to regue 
larise was not one made in conformity 
with the provisions of 5.73 of the Act of 
1826. But such regularisation would only 
mean the addition of a new head of 
remission; itmay amount to an alteration . 
or amendment of the old Act, but will 
not necessarily involve a repeal of s,73 of 
that Act. The co-existence of two kinds of 
remission given for different reasons is not 
inconceivable or impossible. It can of 
course be said that the impugned Act 
retrospectively deprived landlords of a 
share of the rent to which they had already 
acquired aright. But if on general princi- 
ples a Legislature has ordinarily power— 
for reasons which it is not open to the 
Court to investigate—to enact measures 
which by retrospective operation may de- 
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prive some subject of vested rights, I see 
no sufficient reason for treating the pre- 
gent case as standing on any special 
footing. In this view, it will follow that 
there is no reason for saying (as Bajpai, J. 
has said) that “the impugned Act has 
attemted to do something indirectly which 
it could not do directly.” 

Reference has been made in the judg- 
ments of the learned Judges of the High 
Court and reference was also made in the 
course of the arguments before us to the 
fact that a later Act of the United Pro- 
vinces Legislature, namely, Act XVII of 
1938 tock care to repeal sa. 73 to 75 of the 
Agra Ten. Ac of 1926 and to add in cl. (2) 
of s.5 a provision corresponding to cl. (2) 
of e. 74 of the Act of 1926, while the 
impugned Act contains no provision cor- 
responding to this clause, It does not 
appear to me that this is any legitimate 
ground to be considered in the present 
connection. The policy of Act XVII of 
1938 is apparently not the same as that 
of the Act of 1926, because the conditions 
and procedure stated in 8.4 of the new 
Act are not identical with those contem- 
plated in s. 73 of the older Act and that 
affords a sufficient explanation for the repeal 
of ss, 73 to 75 of the old Act. 

The additional ground of invalidation 
relied on by Iqbal Ahmad, J., was also 
pressed before us at some length by the 
learned Counsel for the respondent. With 
all respect, it seems to me there is even 
less force in this objection than in the 
one based on s. 292. The only question to 
be considered in this connection is whether 
the impugned Act can reasonably be 
described as one made “with respect to” 
any of the matters enumerated in Item 
No. 21 of List No. IL of Sch. VII of the 
Constitution Act. Item No, 2 of that List 
is only of secondary importance in this 
case, because the first part of Item No. 2 
is governed by the words “with respect to 
any of the matters in this List’—which 
takes us to Item No. 21; and the second 
part, namely ‘procedure in rent and revenue 
Courts” can scarcely be held to authorise 
legislation which in effect dealt with 
substantive rights, by precluding the land- 
lord from objecting to a remission which 
had been improperly made under executive 
authoriy. 

Both in the High Court and in the argu- 
ments before us, great stress has been 
laid upon the way in which s, 2 of the 
impugned Act had been worded and it has 
been said that all that the Act did was to 
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validate arbitrary executive orders. This 
view does not seem to me to take the whole 
of s, 2 into account and give due effect 
to the substance of the enactment. The 
Preamble recites the necessity for regu- 
larising certain remissions of rent and 
even if we are to exclude the Preamble 
from our consideration, s. 2 in terms refers 
to the fact of remission of rent having 
been made under orders of the Provincial 
Govt. by reason of the fall in the prices of 
agricultural produce which took place before 
the commencement of the Act. The suc- 
ceeding words can as a matter of grammar 
only mean that the order of remission thus 
passed shall not be called in question. 
There can thus be little doubt that the Act 
intended to deal and does deal with the 
subject of remission of rent made under 
orders of the Provincial Govt. It can make 
no difference for the present purpose whe" 
ther it laid down general provisions for 
remission of rent for all time or dealt with 
the remission made or to be made in parti» 
cular years. The subjectematter in every 
one of these cases must be held to be 
remission of rent. 

A point was raised in the course of the 
discussion before us, whether the words 
“guch order” in s. 2 of Act XIV of 1938 
referred to the order of the Provincial 
Govt. authorising the remission in general 
terms or to the consequent orders passed 
by revenue officers fixing the remission 
in the case of each individual or holding, 
I am inclined to think that the reference 
must be to the order passed by the revenue 
officers with reference to individual hold- 
ings and the reference to the order of 
the Provincial Govt. is only to indicate the 
authority under which the remission was 
granted, This is to some extent supported 


.by the reference in the proviso to remise 


sions “in excess of the remission ordered 
for the same holding”, etc. But this again 
is immaterial, so far as the question of 
the subject-matter of the Act is concerned. 
Whether it is the order of the Provincial 
Govt. or the consequent order of the revenue 
officer, the order was one which related 
to remission of rent and that is the subject- 
matter of the Act. It was pointed out 
that the section did not in terms purport 
to validate the remission, and it was argued 
that an Act which merely protected from 
attack an order which granted the remis- 
sion could not be said to be an Act 
dealing with remission. This seems to me 
an unsubstantial distinction. Whatever 
consequences might flow from the absence 
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of a direct provision validating the remis« 
sion or precluding the landlord from 
Tecovering the remitted rent, the avowed 
purpose of the Act was to ensure that the 
tenants had the benefit of the remissions 
which had been made, 

A point was made by the learned 
Oounsel for the respondents that s. 100 of 
the Constitution Act used the expression 
“with respect to any of the matters enumerat- 
ed in the List?" and not words like “relating 
to the matters enumerated in the List”, 
It seems to me that the words “with 
respect” are not by any means less come 
prehensive than the words “relating to”. 
[Cf. observations in The King v. Kidman 
(45), p. 449*; Wynes: Legislative and Bxecu- 
tive Powers in Australia, at pp. 28, 29.] The 
significance of these expressions may become 
important in a case where the impugned 
legislation contains a number of provisions 
relating to different matters and a question 
arises asto whether one set of provisions can 
be described as ‘“‘passedin respect of a for- 
bidden subject” or can be considered as 
only incidentally affecting such a subject 
while forming part of an Act which in the 
main deals with an authorised subject (see 
the antithesis indicated by Lord Atkin in 
Gallagher v. Lynn (46), with reference to 
the use of the expression “in respect of” 
in s. 4 of the Govt. of Ireland Act). In 
the present case, the Act in question deals 
with only matter and the distinction between 
what is “substantial” and what is only 
“incidental” does not arise for considera- 
tion. 

In coming to the conclusion that the 
impungned Act did not fall within any 
of the heads enumerated in Item No. 21 
of List II, Iqbal Ahmad, J. gave it as 
one of his reasons that that item could only 
cover provisions of “substantive law” and 
that the impugned Act did not embody 
apy provision of substantive law either 
in respect of rights over land or land 
tenures cr the relation of landlord and 
tenant or the collection of rent. The 
fact that the provision is couched in the 
form of an immunity of the remission 
order frem attack in a civil or revenue 
Oourt will not, I think, take away from 
its character as one depriving the land- 
Jord of bis right to the full rent. It is 
well settled that the substance of the 
legislation has to be examined to see 


(46) (1937) A O £63; 106 LJ POl61; 157 L T 
374; 81 S J 609; £3 T L R 929; (1937 3A ER 
598. 
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what the legislature was doing, and the’ 
form which the statute may have assum- 
ed under the hand of the draftsman is 
not decisive. As explained by Dr. Asthana, 
it might have been thought sufficient to` 
frame the new Act on the lines of cl. (1) 
of 8.74 of the Ten. Act of 1926. The. 
learned Judge enumerated certain provi- 
sions which he would regard as provi- 
sions relating to the “collection of rents”. 
But I do not see why the List given by 
the learned Judge should be regarded as 
exhausting all conceivable provisions relate 
ing to that head. Section 2 of the im- 
pugned Act had a two-fold operation; on 
the one hand it prevented the’ landlord 
from questioning: the order of remission 
with a view to recovering the full rent, 
on the other, it might also be held to pre» 
vent the Couri suo motu from questioning’ 
the order of remission. In the latter sense, 
it might be said to’ be an interference with 
the power of the Oourt and it is in answer 
to such a possible contention that reliance 
eeems tc have been placed on behalf of the 
Govt. on Item No. 2 of List II. 

One or two other objections were men» 
tioned in the course of the argument, but 
I did not gather that they were seriously 
meant to be urged. In the result, I am of 
opinion that the impugned Act, was within 
the sphere allctted to the Provincial Legis- 
lature by the Constitution Act, that it was 
not opposed to s. 292, of that Act, and that 
it was intra vires the United Provinces 
Legislature. 

The question still remains what is the 
decree to be passed in the case, in the 
view that the impugned Act, was valid. 
The conclusion of the High Oourt against 
the validity of the Act will no longer hold 
good, but will that constitute sufficient 
reason for modifying the decree of the High 
Court so far as it relates to the rights of 
the original parties? According to my 
reascning in the earlier portion of this 
judgment, the United Provinces Govt. was. 
interested only in the general question and 
had no other interest in the particular 
litigation. In the goods of Bholanath Pal 
(36), the learned Judge limited the Advo~ 
cate General's argument to the question of 
jurisdiction which alone, he considered was 
one of public importance. The contesting 
defendant in the present case does not 
seem to me to be entitled to ask for a 
modification of the decree on the principle 
of O. XLI, r. 4, Oivil P. O. because there 
is no “decree” in this case against the 
Govt. and hence there can be no. question . 
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of-a decree proceeding “on a ground com- 
mon to all the defendants,” ‘The anomalous 
situation of, a decree passed against several 
defendants on the same ground being 
reversed as against some and being allowed 
to stand as against the rest will not arise 
in this case. Further the power recognised 
by this rule as also the one referred to in 
O. XLI r. 33, Civil P. O., is only discretion- 
ary and the present case is not in my 
opinion one in which any discretionary 
power ought to be exercised in favcur of 
the contesting defendant. He has not 
merely acquiesced in the decree of the 
High Court, he has not even appeared 
before this Court to explain the circum» 
stances in which he did not choose to 
appeal nor to ask for its modification, 
This is significant in view of the sugges- 
tion thrown out by Dr. Asthana that the 
criginal parties to the litigaticn:- have in all 
probability come to a settlement, I am 
accordingly of opinion that notwithstanding 
this Court’s acceptance of the appellant’s 
contention as to the validity of the impugn- 
ed Act, there is no justification for disturb- 
ing the decree passed by the High Court 
in the case. 

Two more contentions of the learned 
Counsel for the respondents remain to be 
noticed. It was argued that Act XIV of 
1932, even if valid, would not preclude the 
plaintiffs in this case from recovering the 
full rent due to them, because the Act, 
had not been made applicable to pending 
actions. There can be little doubt that 
there is a well-recognised presumption 
against construing an enactment as govern- 
ing the rights of the parties to a pending 
action. Moon v. Durden (19), is an instance 
of the extreme limits to which this rule 
has been carried; for notwithstanding the 
doubt felt by Baron Parke in that case that 
the denial of the application of the Act to 
pending actions would render inoperative 
the words "or maintained” used in ithe Act, 
the Court thought it safer not to apply the 
statute to pending actions, The Act, now 
under consideration was clearly intended 
to be retrospective, in Bo far as it took away 
certain vested rights which had accrued 
before the date of its enactment. But the 
presumption against retrospective operation 
ie said to be so strong that it has bsen 
recognised that even in construing an Act, 
or a section which is to a certain extent 
retrospective, it ought not to be, given a 
larger retrcspective operation than the 
words clearly involve [see Reid v, Reid (47)], 

(47) (1886) 31 Oh. D 402, 
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There are two recognised principles, (1) that 
vested rights should not be presumed to be 
affected and (2) that the rights of the 
parties to an action should ordinarily be 
determined in accordance with the law 
as it stood at the date of the commence» 
ment of the action. The language used 
in an enactment may be sufficient to re- 
but the first presumption, but not the 
second. Where it is intended to make a new 
law applicable even to pending actions, 
itis common to find the legislature using 
language expressly referring to pending 
actions. But it will be seen from the 
decision of the Privy Council in Mukher- 
jee v. Ram Ratan Kuer (28), that it is 
not necessary that the intention of the 
Legislature should always be expressed in 
that particular form. In that case, the 
enactment validated all transactions sub: 
sequent to a specified date and their 
Lordships held that the new law would 
apply toa transaction of that kind even if 
it had become the subject of an action prior 
tothe date of the passing of the Act; and 
in those circumstances. they reveraed the 
usual presumption and looked to sea whee 
ther there was any reservation in the Act 
in respect of pending actions, The quese 
tion of the applicability of the impugaed 
Act to pending actions is likely to arise 
only in a few cases and whatever may be 
ita importance to the parties to those 
cases it does not seem to me to be a 
matter in which the United Provinces. 
Govt. can be said to be interested. As 
I have already indicated that as between 
the original parties to this suit there is no 
justification for this Oourt’s interference 
with the decree of the High Oourt, I do- 
not find it necessary to express any detinite 
opinion on the question of the extent to 
which the impugned Act operates retros- 
pectively. For the same reason. I refrain 
from expressing any opinion on the argu- 
ment urged by the learned Counsel for 
the respondents. as to the effect of the 
absence from the impugned Act of a. 
clause corresponding to s. 74 (2) of the 
Agra Ten, ‘Act, 1926, and s. 5 (2) of 
Act XVII of 1938, He argued that it might 
be that the impugaed Act prevented the 
order of remission being questioned in 
a Court, but this would not of itself take 
away the contractual right of the landlord 
to the full rent or absolve the tenant from 
liability for the full amount of the stipulat-. 
ed rent, This again is a question relating 
to the construction of the Act and does not 
bear upcn the question of its validity; 


-Judge, 
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and as ithasnot been raised or discussed 
before the High Court, I prefer to leave it 
alone, as I have held that this appeal 
should bé dismissed for another reason. 
I agree that there should be no order as 
to the cost& of this appeal. 

D. Appeal dismissed, 
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versus 


WIDOW ov TRIBENI PRASAD MISSIR 
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Civil Procedure Code (Act V of 1808), O. XXXII, 
r. 7—Merely asking Court to approve of compro- 
mise actually entered into—Terms of 0. XXXII, 
7.7, if complied with—Guardian ad litem appointed 
for minor—Karta of family or father, if can enter 
inte compromise on behalf of minor without guar- 
dian ad litem betng party to it—Hindu Law— 
Joint family—Manager, if can receive what is due 
to family under decree when minor ia represented 
by guardian ad litem, 

A guardian adlitem cannot enter into a compro- 
mise without the leave of the Court, and such leave 
must be expressly recorded by the Oourt. The 
terms of O. XXXII, r. 7, Civil P. ©., are not com- 
plied with by merely asking the Court to approve 
of a compromise which has actually been entered 
into. The language of the rule makes it clear that 
the Court must consider the proposed terms before 
they are agreed to by the parties and must grant 
leave to the guardian ad litem to enter into the 
compromise, 167 Ind, Oas. 99 (1) and 183 Ind, Oas. 
422 (2), followed. [p. 17], col. 2.) 

The rules contained in O. XXXII make it clear, 
that where a next friend or guardian ad litem has 
been appointed he and he alone can represent the 
minors, Wherea guardian ad litem is appointed 
for the minor, the karta or the father i. e.a natural 
guardian cannot compromise the suit so as to bind 
a minor defendant without the guardian ad litem 
of the latter being a party to the compromise. 32 
Ind. Oas. 881 (4) and 57 Jnd. Oas, 417 (6), relied on, 
103 Ind. Oas. 75 (7), distinguished, [p. 172, cols, 1 


entitled to 
family, and he can 


& 2] 


Obitet.—A karta of the family is. 
receive everything due to the 
give a good discharge on behalf of the family. 
The karta may well be regarded as entitled to 
receive what is dueto the family under a decree 


-even where a minor member of the family is repre- 


sented by 8 guardian ad litem. Payment to the 
karta is payment to the family and no member of 


‘the family can allege that the family has not been 


paid ae the karta has in fact been paid. [p. 173, 
col. 1. 


A. from appellate decree of the Sub» 
Darbhanga, dated January 30, 
1937. 
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B. K. Prasad Sinha, for the Response 
dents. 


Harries, C. J.—This is a second appeal 
from concurrent decrees of the Courts below 
dismissing the plaintiff’s claim for a decla- 
ration that a certain compromise decree 
was not binding upon them and for certain 
consequential relief, The facts of the case 
van be shortly stated as follows. One 
Rajendra Prasad Missir and three others 
instituted two suits against Ramadhikari 
Missir and his three sone, Ramchandra 
Prasad . Missir, Jagdish Prasad Missir and 
Rameshwar Prasad Missir, and his two 
grandsons, Awadhesh Prasad Missir, miaor 
son of Rameshwar Prasad Missir, and. Sant 
Prasad Singh, minor son of Jagdish Prasad 
Singh. In these suits the plaintiffs sought 
recovery of khas possession of some lands 
on the allegation that they were the bakasht. 
lands of all the maliks and that they had 
fallen into the plaintiffs’ patti ina Civil 
Court partition, The defendants, on the 
other hand, contended that the lands were 
their khiraj tenures held at a fixed rent. 
The trial Oourt and the first Appellate 
Court accepted the contention of the de- 
fendants and held that the plaintiffs were 
not entitled to possession. Second appeals 
were preferred to this Court, and during 
the hearing of those appeals a compromise 
was arrived at between the parties. It was 
agreed that the lands were to be regarded 
as the khiraj tenures of the defendants, 
but the rents of the lands were to be 
enhanced, and the defendants submitted fo 
decrees for arrears of rent at the enhanced 
rate for six years. By the compromise the 
parties were to bear theirown costs through» 
out the litigation. The Bench which heard 
the second appeal approved of the com- 
promise in these terms: 

“We are satisfied that the terms settled between 
the parties are for the benefit of the minor defen- 
dant-respondent concerned” 
and a decree was passed in terms of the 
compromise. At the date of the compros 
miss decree in this Court, Awadhesh Prasad 
Missir and Sant Prasad Missir were minors 
and were represented in that litigation by 
one Ramasrey Prasad who was appointed 
guardian ad litem of the minors by an 
order of the Court dated February 20, 1926. 
Ramasrey Prasad Missir was no party to 
this compromise and it would appear that 
the learned Judges hearing the second 
appeal were under the impression that the 
two minors concerned were under the 
guardianship of their respective fathers. 
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In the ordersheet of the High Court the 
following appears: 

“The plaiptifis in both the suits are major. 
Defendant No. 6, Awadhesh Prasad Missir, is 
minor under the guardianship of his father Ram- 
eshwar Prasad Missir, defendant No, 4 and defen- 
dant No, 7, Sant Prasad Missir is minor under the 
guardianship. of his father Jagdish Prasad Missir, 
defendant No. 3. One of the defendants Ramchandra 


Prasad Missir, defendant No. 2, is present in Court ` 


and has taken 
compromise." 

From the above it is clear that this 
Court was not aware of the fact that the 
minor defendants were represented through 
a guardian ad litem who had no connexion 
with the family. On attaining majority 
the two minors, Awadesh Prasad Missir 
and Sant Prasad Missir, brought a suit 
out of which this present appeal arises for a 
declaration that the compromise decree 
of the High Court in the earlier litigation 
was not binding upon them. They further 
prayed for a declaration that the defendants 
were not entitled to recover rent at the 
enhanced rate and prayed fora decree for 
Rs. 172-14:0 being the amount of enhanced 
rent which had been paid under the come 
promise decree. They alsoclaimed a further 
sum of Rs, 644-11-0 as costs incurred by 
them, The plaintiffs alleged that as they 
were minors at the time of the compromise 
the compromise decree was not binding 
upon them, because leave of the Court had 
not been obtained by their guardian ad 
litem to enter into the compromise, Asa 
matter of fact the guardian ad litem of 
the minors did not appear before the Court 
and was no party to the compromise. It 
is common grcund that the compromise 
. was entered into between the Advocates 
concerned in the case with the assistance 
of Ramchandra Prasad Missir, defendant 
No, 2, The Advocates appearing for the 
adult members of the present plaintiff's 
family held vakalatnamas frcm their res- 
pective clients; but these vakalatnamas 
did not in terms entitle the Advocates to 
act on behalf of the minors. 

‘The main defence to the present suit was 
that the compromise had been entered into 
by the adult members of the family includ- 
ing the karta, and it was contended that 
in such circumstances the compromise was 
binding upon the minors as it had been 
held by the Court to be for their benefit. 
The defendants contended that even where 
minors are represented in a suit by a 
guardian ad litem the karta of the family 
may nevertheless compromise the suit 
provided he is a party to it and the com- 
promise is for the benefit of the minors. 


part in setting the terms of the 
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Both the lower Oourts held that the 
guardian ad litem of the minors was not 
a party to the compromise, but as the 
compromise was for the benefit of the minors 
it could be entered into by the karta and 
the adult members without consulting the 
guardian ad litem. Accordingly, both the 
Courts held that the compromise decree was 
binding upon the present plaintiffs and 
dismissed the present suit in its entirety. 
It has besn argued on behalf of the 
appellants byDr. Dwarka Nath Mitter that 
the compromise decree in the High Oourt 
could not be binding upon the plaintiffs 
by reason of the provisions of O. XXXII, 
r.7. Civil P. O. That order provides: 

“(1) No next friend or guardian for the suit shall, 
without the leave of the Court, expressly recorded 
in the proceedings, enter into any agreement or 
compromise on behalf of a minor with reference to 
the suitin which he acts as next friend or guar- 
dian, (2) Any such agreement or compromise entered 
into without the leave of the Oourt so recorded 
shall be voidable against all parties other than the 
minor,” 

It is urged that in this case no applica- 
tion for leave to compromise was made by 
the guardian ad litem and that no leave 
was granted by the Court to enter into 
the compromise. It is clear from the order 
of the Court that the parties first compro» 
mised and then placed the compromise 
before the Court and asked the latter to 
hold that it was for the benefit of the minors 
and to approve of it, The actual words 
used by the learned Judges were : 

“We are satisfied that the terms settled between 
the parties are for the benefit of the minor defen- 
dants-respondents concerned.” 

In my jud gment a guardian ad litem can 
not enter into a compromise without the 
leave of the Court, and such leave must 
be expressly recorded by the Court, The 
terms of O, XXXI, r. 7, Oivil P.O., are 
not complied with by merely asking the 
Court to approve of a compromise which 
has actually been entered into, The 
language of the rule makes it clear that the 
Court must consider the proposed terms 
before they are agreed to by the parties 
and must grant leave to the guardian ad 
litem to enter into the compromise. It 
has been strongly urged on behalf of the 
respondents that approving of the terms of 
a compromise after it has been entered into 
is sufficient compliance with O. XXXII, r. 7, 
Civil P. 0., but, in my judgment, approving 


of something already done is very different’ 


from considering the terms of a proposed 
compromise and granting leave to a guardian 
ad litem to enter intosuch a compromise. 
This matter was considered by a Full Bench 
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of the Allahabad High Court in Mariam 
Bibi v. Amma Bibi (1). In that case it was 
expressly laid down that leave to enter into 
an agreement in asuit must be obtained 
before the agreemeut is entered into and 
leave cannot be given after the agreement 
has been concluded. A similar view was 
taken by a Bench of this Court in a recent 
case, Kedar Nath v, Basant Lal (2) and 
in my judgment these cases must be 
followed. 

It has been contended, however, on behalf 
of the respondents that the provisions of 
O. XXXII, 1, 7 have no application to 
this case. According to the respondents, 
the guardian ad litem was no party to the 
‘compromise and in tke proceedings which 
terminated in the .compromise the minors 
were represented by their fathers and 
their grand-father, who was the karta of 
the family. It is urged that the karta of a 
family, if he isa party to the litigation, 
can always represent the minors and may 
‘compromise a suit so as to bind them 
even when there is a guardian ad litem 
appointed for the minors. In my judgment 
if a guardian ad litem has been appointed 
‘fora minor, then the karta of the family 
or the father of the minor cannot enter into 
a compromise so as to bind tbe minor 
unless the guardian ad litem be a party to 
it. Order XXXII, r. 3, Civil P, C., requires 
the Oourt to appoint a guardian for a 
minor who has been made a defendant, 
and r,5 of the same order provides 
that 
“every application to the Court on behalf of a 
minor, other than an application under r. 10, 


sub-r. (2), shall be made by his next friend or by 
his guardian for the suit.” 


“From this Rule it is clear that if a guar- 
dian ad litem has been appointed then no 
application in the suit on behalf of the 
minor can be made by the karta or his 
natura] guardian. Such application must in 
all cases be made by the guardian ad litem. 
From this it follows that a natural guardian 
cannot compromise a suit so as to bind a 
minor defendant without the guardian ad 
litem of the latter being a party to the 
compromise. If a compromise is entered 
into, an application on behalf of all the 
parties must be made to the Oourt for an 
order in terms of thecompromise, and no 
such applicaticn can be made on behalf of 
a minor defendant except by his guardian 


(1) IT LR (1937) All. 317; 167 Ind. Oas, 99; A IR 
nE figs 65; 1936 AL J 1333; 1937 A L R130;9R 

(2) 20 PLT 170; 183 Ind, Cas, 422; A IR 1939 
Pat 278; 18-Pat, 271; 5 B R919, 12 R P 153. 
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ad litem. The Rules contained in O. XXXII 
make it clear, in my view, that where a 
next friend or guardian ad litem has been 
appointed he and he alone can represent 
This matter was considered by 
their Lordships of the Privy Council in 
Ganesha Row v. Tuljaram Row (3). In 


. that case a partition suit was brought by 


a member of the joint family and the 
father was made defendant No.3 and his 
minor son made defendant No. *. The 
Court appointed the father guardian ad 
litem of the minor. The father compromised: 
on behalf of himself and the minor without 
obtaining the leave of the Oourt under 
s. 462, Civil P. C, (now O. XXXII, r. 7). 
Their Lerdships of tke Privy Council re- 
versing the decisions of the Courtsin India 
held that the powers of the father were 
controlled by the provisions of s, 462 of the 
Code, and he could not, without leave of the 
Court, do any act in his capacity of father, 
or managing member of the joint family 
which he was debarred from doing as. 
guardian ad litem. To hold otherwise 
would be to defeat the object of the 
enactment, In short, it was held that if a. 
father is appointed to act as guardian ad 
litem of his minor son be must observe the 
provisicns of O. XXXII, r. 7, Civil P. O. 
and cannot enter into a compromise by 
reason of his position as father and natural 
guardian ofthe minor son. Their Lord- 
ships, however, in this case did not decide 
whether a father, who was a party to the 
suit, could compromise on behalf of his 
minor son, who was represented in the suit 
by a guardian ad litem. At p. 303* Mr. 
Ameer Ali, who delivered the judgment of 
the Board, observed : 

“The Oourtsin India seem to think that because 
Rajaram was a party to the suit of 1886 and was also 
guardian ad litem for his minor son, who was a mem- 
ber of the joint family whom Rajaram was represent- 
ing, it was open to him to enter into the compromise 
in his personal capacity, and as it was a bona fide 
settlement of a disputed claim, it became binding on 
the minor by virtue of his having acted asthe manag- 
ing member of the family. How far the acts of a 
father or managing member may affect a minor, who- 
is a party tothe suit represented by another person 
as next friend or guardian ad litem, is a question 
which does not arise in the case, and their Lordships. 
are notcalled upon to expressan opinion on it. But 
they consider it to be clear that when he himself 
is the next friend or guardian of the minor his. 
powers are controlled by the provisions of the law and 
he cannot do any act in his capacity of father or 
managing member which heis debarred from doing. 

(3) 36 M 295; 19 Ind. Oas. 515; 401 A 132; 25 M L 
J150; 17 OWN 765;11 A L J 539;18 O[.3 1; 15 
ae LR 626; 14M LT 1;(1913)M W N 575 


*Page of 36 M.—[ Ed] 
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‘aa next friend or guardian without leave of the 
‘Oourt.” 

The precise point came before a Beneh 
of the Madras High Oourt in Vijaya Ramay- 
ya v. Venkatasubarao (4) In that case a 
father entered iato a compromise on bes 
‘half of himself and his minor son, though 
the latter was represented by his brother 
as guardian ad litem. It was urged that 
the provisions of s. 462, Civil P. C., (now 
‘O. XXXII, r, 7) did not apply to the case 
and that the father had full powers to com- 
promise. The Bench, however, held tkat the 
father could not enter into a compromise 
binding on his son where the latter was rep- 
resented by a different person as guardian 
ad litem. At p. 855* the learned Judges 
observed : 
| “The first point argued for appellant is that as the 
-compromise was entered into by plaintiffs’ father and 
not by their guardian ad litem (who was their brother, 
the present defendant No, 2) no sanction of the Court 
-was necessary under s. 462 of the old Civil P. O. Reli- 
ance is placed on Ganesh Row v. Tuljaram Row (5), 
“which however affords no support for such a conten- 
tion. It is not denied that if plaintiffs’ father had 
been representing the interests of his sons in Appeal 
No. 504 of 1907 he could not have entered into a 
valid compromise on their behalf without the leave 
of the Court soasto bind them. We cannot accept 
the suggestion that when he had no responsibility 
for them, and when their interests were entrusted 
to another person he should have larger powere to 
bind them, We have no hesitation in rejecting this 
contention.” , 

The same view was taken by Heaton, J. 
in Gurmallappa v. Mallappa Martandappa 
(6). Dealing with s. 462 of the old Code, 
the learned Judge at p. 581f observed : 

“That section, 1 think, necessarily implies that during 
the continuance of proceedings in Oourt, the dispute 
between the minor and another party which the Oourt 
had to decide could not be compromised except by the 
guardian ad litem of the minor, and by him only with 
‘the leave of the Court.” 

It isto be observed that Macleod, O, J, 
did not go as far. At p. 580, he observed ; 

“My brother Heaton however thinks that on general 
principles when a minor is represented in a suit by a 
guadian adlitem other than the natural guardian, 
the powers of his natural guardian to deal with the 
minor's interets which are'involved in those proceed- 
ings are suspended, Iam not prepared to go so far 
as that......” 

The learned Chief Justice however did 
not hold affirmatively that in such a case the 
father could compromise. Counsel for the 
respondents has strongly relied upon a 
Bench decision of this Court. Jhakhri Gope 


(4) 39 M 853; 32 Ind, Cas. 881; A IR 1917 Mad. 672; 
30M LJ 465, 
È 6ML T 325;3 Ind. Cas, 928; 21M L J 
(6) 44 B 574; 57 Ind. Oas, 417; A IR 1920 Bom. 37; 
22 Bom. L R725. 


*Page of 39 M.—[Ed.] 
TPages of 44 B.—[Rd.] 





AWADHASA PRASAD MISJIR V, WIDOW.OF TRIBENI PRA9AD MISSIR (PAT) 


173 


v. Phagu Mahto (7), where it was held that 
the karta of a Hindu joint family ‘has free 
authority to act for the family, and itis not 
necessary to obtain the leave of the Court 
before a payment of the amount due under 
a decree to the joint family is made tohim 
merely because a minor member of the 
family is concerned. Order XXXII, r. 6, Civil 
P. C,, provides that no next friend cr guar» 
dian for the suit shall, without the leave of 
the Court, receive any money or other move- 
able property on behalf of a minor either by 
way of compromise before a decree or order 
is made, or under a decree or order in 
favour of the minor. Nevertheless this Court 
has held that where money is due to a joint 
family of which a minor is a member under 
a decree, such decree can be discharged by 
payment to the karta. In my judgment this 
case differs very materially from the case 
now before the Court, A karta cf the fumily 
is entitled toreceive everything due to the 
family, and Łe can give a good discharge on 
behalf of the family. The karta may well 
be regarded as entitled to receive what is 
due to the family under a decree even where 
a minor member of the family is represent- 
ed by a guardian ad litem. Payment to 
the karta is payment to the family and no 
member of the family can allege that the 
family has not been paid when the karta has 
in fact been paid. 

For the reasons which I have given, I am 
satisfied that the compromise in the High 
Court was not binding upon the minors and 
accordingly I am of opinion that thef plaine 
tiffs are entitled to a declaration that the 
compromise is not binding upon them, In 
my judgment however the minors cannot, in 
the present proceedings, obtain any relief in 
respect of enhanced rents actullay paid and 
costs incurred, Such relief may be obtain- 
able in appropriate proceedings. but I ex- 
press no opinion on the matter. I would 
therefore allow this appeal, set aside the 
decrees of the lower Courts and grant the 
plaintiffs a declaration that tha compromise 
decree of the High Gourt in the second 
appeal to which I have referred is not binde 
ing upon the present plaintiffs. The plain- 
tiffs will have the costa of this appeal and of 
the proceedings in the Court below. 

Dhavle, J.—I agree. 

D, Appeal allowed. 


(1) 8 P LT 708; 103 Ind, Oas. 75; A I R1927 
Pat. 529, 


174 


BOMBAY HIGH COURT 
First Appeal No, 198 of 1939 
duly 5, 1940 
Bgaumont, O, J. AND Wassoopew, J. 
SHRIDHAR BALKRISHNA AGASHE 
‘AND CT8ERS—DEFENDANTS—ÅPPELLANTS 
versus 
POONA CITY MUNICIPALITY~— 
PLAINTIRF—RRSPONDENT 

Civil Procedure Code (Act V of 1908), s. 35— 
Costs—Court's discretion—Separate appearances of 
respqndents, found wnreasonable—Only one set of 
costs: should be allowed—“ Suit dismissed with costs,” 
meaning explained—Deed--Construction—Order of 
Court—ELvidence of practice of Appellate Court, if 
relevant. : 

Costs are always in the discretion of the Court, 
and though each respondent or defendant should be 
allowed his costs on the broad principle that a 
persgn, who is brought before the Oourt wrongly as 
it turns out, is entitled to defend himself in his own 
way and by the employment of such Advocate as 
he thinks fit, stillin cases in which the Court may 
think that it was unreasonable for the defendants or 
resppndents to have appeared separately, only one 
set of costs should be allowed. 

The expression “ suit dismissed with costa” in a 
decree means that the plaintiff is to pay the costsof 
the, defendants, and that if there are more defendants, 
than one who appear separately, all the defendants 
are entitled to their costs separately under such an 
order, 1&4 Ind, Cas.15 (1), relied on. 79 Ind. Cas, 


704 (2), not approved. 

The order of the High Court is a document of 
repord and in such’ a case it would not be open to 
give evidence of a practice on the appellate side of 
the High Court to use language in other than its 
normal sense. Nor can there be a rule regulating 
the construction of orders. 


R.A. from the decision of the Joint First 
Class Sub-Judge, Poona, in Miscellaneous 
„Application No. 190 of 1938. 


Mr. G. S. Patwardhan, for the Appeilants. 
Mr. K.V. Joshi, for the Respondent, 


Beaumont, C. J.—This appeal raises a 
‘question of practical importance, namely : 
What is meant by an order of a mofussil 
Court which dismisses the suit with costs, 
there keing more than one defendant ap- 
pearing separately ? Do the defendants get 
separate sets of costs, or is there to be only 
one set of costs between all the defendants ? 

“The crder, “suit dismissed with costs,” was 
made on October 30, 1937, by Mr. D. 5. 
Gupte, the then Joint First Olass Sub- 
ordinate Judge cf Poona. On April 12, 
1932, the plaintiff applied to Mr. Ranade, 
the successcr of Mr. Gupte, to allow only 
one set of ccsts between the defendants, 
and the learned Judge held that only one 
set of costs should be allowed. In my 
opinion, the order of the learned Judge, 
and the argument for the respondents on 
this appeal, confuse two quite distinct 
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questions, First, what order ought the trial 
Judge to have made, and secondly, what 
order did he in fact make ? i 

The frst question does not arise on this 
appeal, though it is only matter discussed 
in the lower Court. The ‘trial Court made 
an order which has not been appealed from, 
and all this Court can do is to construe 
the order. I would only observe upon the 
first question that costs are always in the 
discretion of the Court, and though my own. 
practice in appeals has generally been, 
following the rule which prevailsin Eng» 
land, to allow each respondent his costs on 
the broad priaciple that a person, who is 
brought before the Court wrongly as it turns 
out, is entitled to defend himself in his own 
way and by the employment of such Ad- 
vocate as he thinks fit, still many cases. 
arise in which the Court may think that it 
was unreasonable for the defendants or res- 
pondents to have appeared separately, and 
that only one set of costs should be allowed. 

Upor the second question the exact point 
was decided by this Court in Mariyaya v. 
Shantirappa (1), whereit was held that the: 
expression “suit dismissed with costs’ in a. 
decree means that the plaintiff is to pay the 
costs of the defendants, and that if there 
are more defendants than one who appear 
separately, all the defendants are entitled 
to their costs separately under such an 
order. Mr, Joshi for the respondents con- 
tends that that decision ran counter to the 
practice which had been established in 
Rustomjee Heerjeebhoy v. Cowasjee 
Dadabhoy (2) (which was referred to in the 
judgment in Mariyaya v. Shantirappa (1), 
supra), and that the order of the trial 
Judge should be construed in the light of 
that practice and should be held to mean 
that only one set of costs was allowed. 

In England, and on the original side of 
this Court, such a question does not gener- 
ally arise in practice, because the orders of 
the Court are drawn upin a formal manner. 
If the Judge says "suit dismissed with 
costs," the order does not contain those 
exact words, but directs that the plaintiff 
do pay to the defendants their costs to be 
taxed. The Prothonotary tells me that if on 
the original side the Judge says “suit dis- 
missed with costs,” the order is drawn up 
so as to give the defendants their separate. 
taxed costs. But in the mofussil and on the. 
appellate aside of this Court, the order of 


(1) 41 Bom. L R 575; 184 Ind, Oas. 15; AIR 193% 
Bom, 338; I L R (1939) Bom. 478; 12R B 152, 

(2) 48 B 348; 79 Ind. Oas. 704; A I R 1924 Bom. 317; 
26 Bem. L R 209. 


1941 


the Oourt is frequently expressed in the 
terms “suit (or appeal) dismissed with costs,” 
and in my-.opinion such an order can only 
mean that the plaintiff or appellant is to 
pay all the defendants’ or respondents’ 
costs as taxed, and not merely part of them, 
In Rustomjee Heerjeebhoy vw. Cowasjee 
Dadabhoy (2), Sir Norman Macleod, who 
delivered the judgment of the Court, refers 
to the original side practice, and says 
(p. 350%); 

“I and my learned brother are not aware of such 
a practice, and no authority has been cited before 
us in which sucha practice has been confirmed by 
a decision of this Court. We think that when such 
parties appear separately, then an application should 
be made at the time when judgment is delivered in 
their favour with costs, for separate sets of costs, 
That is the invariable practice on the appellate 
side, and unless such an application is made an 
order like the one which has been made in this 
appeal must be taken as meaning that the losing 
party should only pay one set of costa to be divided 
amongst the successful parties,” 

In that case the actual order was an 
order of the Appellate Court dismissing the 
appeal with costs, and I must confess that 
Ihave a difficulty in seeing the principle on 
which the learned Ohief Justice proceeded. 
It can hardly be suggested that an order 
dismissing an appeal with costs has one 
meaning on the appellate side and ancther 
meaning on the original side, or in other 
Courts. The order of this Court is a docu- 
ment of record and may fall to be construed 
by the Privy Council, or by otber Courts in 
this country. It is obvious that in sucha 
case it would not: be open to give evidence 
of a practice on the appellate side of this 
Court to use language in other than its nor- 
mal sense. Nor can there bea rule regolat» 
ing the construction of order, The most, 
I think, the Court could do, by way of rule, 
would be to provide that where a Judge or 
an Appellate Bench uses the expression 
“suit or appeal dismissed with costs,” that 
should be interpreted in the offica to mean 
that only one set of costs is allowed be» 
tween the defendants or respondents, and 
directing the office to draw up orders on 
that basis. At present there is no such rule 
and the order appealed from merely dis- 
misses the suit with cos's. We can only 
construe those words in their natural and 
proper sense, that is to say, that the plain- 
tiff must pay the costs of all the defendants. 
That being so, the appeal will be allowed 
with costs, 

D. Appeal allowed. 


*Page of 48-B.—[Ed.] 
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LAHORE HIGH COURT 
Regular Second Appeal No. 354 of 1940 
October 31, 1940 

Barner, J. . 
BOMBAY BARODA & OENTRAL INDIA 
RAILWAY— APPELLANT 
versus 
Firm NIHAL CHAND JAGAN NATH 
— RBSPONDENT 

Contract — Railway == Tenders for sale of 
“mild steel spectal-wheels,”” invited—Plaintiff's 
tender accepted—~Doubt as to quality of goods—~ 
Railway Company referring to cl.6 of conditions of 
tender and sale which stated that desertption of 
goods was believed to be correct—Further stipulation 
that no misdescription would invalidate sale— 
Plaintiff taking delivery of goods which were found 
to be “ wrought iron “There was held mere mis- 
description and plaintiff could not avoid sale. 

The defendant Railway Oompany invited tenders 
for certain goods which they wanted to dispose of, 
These goods included“ mild steel special-wheels, 
etc,” The plaintiffs sent a tender for these goods. 
When it was accepted they felt some doubt as to 
whether tbe goods were really of ‘mild steel’ and, 
therefore, wrote to the Railway Company saying that, 
they were willing to purchase the goods only if 
they were of mild steel. The company in its 
reply referred tocl. 6 of the conditions of tender and 
sale, which was to the effect that “the quantities 
and descriptions of the materials to be purchased 
and removed as shown in the schedule are believed 
to be correct and appropriate.” It was also stipu- 
lated in the second sub-clause that * the tender: 
and sale shall not be invalidated and no compen- 
sation for shortage, excess, fault or misdescription 
of the whole or any portion of the lots or items 
shall be admissible because of any divergence from 
the particulars entered in the shedule.” The plainte 
iffa had the option of inspectiug the goods before 
taking delivery but they did not do ss, The goods 
were sent tothe plaintifis’ place as desired by them, 
On delivery the plaintiffs discovered that the goods 
were of wroughtiron and not of steel. They, there- 
fore, rjected them and instituted the suit for re- 
covery of the sale price: 

Held, that ‘mild steel’ and ‘wronght iron’ were 
similar commodities and there was mere misdesorip- 
tion, Although the company intimated that they 
believed the goods to be of mild steel, they did 
not wish to give any guarantees and made it 
clear that if it turned out to be a cass of misdes- 
cription they would not ba liable for any damages, 
In the circumstances, the suit could not succeed as 
Ee pie took delivery of the goods at their own 
risk. 


Mr. S. M. Sikri for Mr. R, C. Soni, for the- 
Appellants. 


Mr, Q. C. Mittal, for the Respondent. 


Judgment.—This is a second appeal 
arising out of a suit for recovery of 
Rs, 982-7 brought by the plaintifs agains} 
the Bombay Baroda and Central India 
Railway Company. Tae suit was dismissed 
by the trial Court but has been decresd 
on appeal, The suit was resisted by the 
defendants firstly on the ground that the 


116 


‘Court at Sialkot, where the suit was insti» 
tuted, had no jurisdiction to try it and 
secondly also on merits. The question of 
jurisdiction need not be gone into at this 
‘stage as there is no allegation that there 
has been failure of justice owing to the 
suit having been brought at Sialkot. 


As regards the merits of the case, the 
material facts were briefly as follows: 
‘The. defendant Railway Company invited 
‘tenders for certain goods which they wanted 
to dispose of, These goods included ‘mild 
steel special wheels with tyres and wheel- 
centres comprising of carriage and wagon 
wheel centres without tyres.” The plaintiffs 
‘sent a tender for these goods. When it 
was accepted they felt some doubt as to 
whether the goods were really of ‘mild steel’ 
-and therefore wrote to the Railway Oom- 
pany saying that they were willing to 
purchase the goods only if they were of 
mild steel. The Company's reply fo this en» 
quiry was as follows :— 

“The description of material in lot. No, 345 is as 
‘shown in tender No, TD 5 of 14-4-1937, In this 
connection I have to refer you to cl. 6 of the condi- 
tions of tender and sale 8. 72 F,” 

Now, cl. 6 of the conditions of tender and 
sale vide Ex. D. 10 was to the effect that 
“the quantities and descriptions of the 
‘materials to be.purchaged and removed as 
‘shown in the schedule are believed to be 
correct and appropriate”. It is also stipulate 
ed in the second sub-clause that 

“the tender and sale shall not be invalidated and 

no compensation for shortage, excess, fault or mis- 
description of the whole or any portionof the lots or 
items shall be admissible because of any divergence 
fromthe particulars entered inthe schedule.” 
‘The plaintiffs had the option of inspecting 
the gocds at Ajmer before taking delivery 
‘but they did not do so. The goods were 
‘sent from Ajmer to Sialkot as desired by 
them, On delivery the plaintiffs discovered 
‘that the goods were of wrought iron and 
not of steel. They, therefore, rejected them 
and instituted the present suit for recovery 
of Rs, 989-7 as stated above, 


It has been found by the Courts below 
that the goods supplied to the plaintiffs 
were of wrought iron and not of steel 
and this finding has been challenged before 
‘me, The defendants, however, relied on 
-el, 6 of the conditions of aale referred to 
above and contended that they are not 
liable for any breach of the contract owing 
to the alleged misdescription of the goods. 
‘The learned District Judge has held that 
this was not a case of misdescription, He 
thought that one might equally well argue 
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that a donkey and a horse are different 
varieties of quadrupeds and thatif a man 
contracts to sell a horse and.delivera an 
ass he will not be said te bave committed 
a breach of contract. [n my opinion, the 
analogy does not really hold good. The 
learned District Judge has not referred to 
the evidence on the point but the trial 
Court has referred to it and that evidence 
shows that it is an admitted fact that 
wrought iron and mild steel resemble very - 
much in appearance and it is only on cute 
ting the commodity that it is found whether 
itis mild steel or wrought iron, The defi- 
nition of the terms ‘wrought iron’ and ‘mild 
steel’ as given in Webster's Dictionary to 
which the learned Counsel referred also 
shows that the two commodities are similar 
and cannot be said to be entirely different 
as the learned District Judge has appar- 
ently held. The plaintiffs had made an 
enquiry on the point and the defendant 
Oompany had pointedly drawa their atten- 
tion to cl. 6 of the conditions of sale. It 
is, therefore, clear that although the Come 
pany intimated that they believed the 
goods to be of mild steel, they did not 
wish to give any guarantee and made it 
clear that if it turned out to be a case 
of misdescription they would not be liable 
for any damages. In the circumstances it 
must be held that the paintiffs took deli» 
very of the goods at theirown risk, 

On the above finding the plaintiffs’ suit 
fails. I accept the appeal and dismiss the 
suit accordingly. As regards costs, it ssems 
that the plaintiffs considered the letter of 
the defendant Company in reply to their 
enquiry to be sufficient to show that the 
goods were really of ‘mild steel’ and there- 
fore took delivery in good faith, It has 
been found, as stated above, that the 
plaintifs have got goods of wrought iron 
while they had given a tender for goods 
made of mild steel, They have, therefore, 
undoubtedly suffered a loss. In view of 
this fact, I allow the appellants only one- 
half of the costs throughout. 


8. Appeal allowed, 
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PATNA HIGH COURT 
Criminal Revision No. 527 of 1940 
+ October 16, 1940 
Daaviz, J. 
MAHABIR SAH AND oTaErs — 
PETITIONERS 
versus 
EMPEROR—Opposits Party 

Penal Code (Act XLV of 1860), ss. 203, 186—~ 
Fraudulent removal or concealment is matter of essence 
of. offence under s. 206—Charge under s, 186 framed 
widely—No consideration of any obstruction offered 
by accused — Conviction, held unwarranted — Civil 
Procedure Code (Act V of 1909), 0. XXI, r. 45(2), (3) 
—Scope—Right of judgment-debtor to cut agricultural 
produce—In default of payment, warrant of attach- 
ment directing peon to hold atttached property— 
Removal of crop, whether theft—Absence of charge 
under theft—Effect of. 

The wording of s. 206, I. P. O., clearly makes 
fraudulent removal or. concealment a matter of the 
essence of the offence. Where the prosecution story 
is that the petitioners forcibly cut the crops and 
removed them inspite of the remonstrances of the 
peon and the constable ; and there is no traceof any 
fraudulent removal or concealment in it the conviction 
under e, 206 is bad, 

Where a charge under s. 186, I. P. O., bad been 
widely framed-framed against all the six accused and 
in respect of all the six days—-and yetit was im- 
possible to gatherfrom the judgments of the lower 
Oourts in respect of which of these days two alone 
out of the six accussd were found guilty and where 
the evidence was not specifically considered in respect 
of any particular dates or offenders, regarding any 
obstruction offered by them onany particular 


ay: 

Held, that the conviction under s. 186 was not 
warranted. 

Under sub-r. (2) of r. 450f O. XXI, Civil P. O., the 
judgment-debtor is at liberty, notwithstanding the 
attachment, to cut, gather and store the produce, in 
default of any conditions imposed, or orders passed, 
by the Oivil Oourt to the contrary. This does not 
of course entitle him and his men to take the 
Pindang away as is shown by sub-r, (3) of the same 
rule, 

Whore the warrants of attachment direct the peon 
to hold the attached property, in default of payment, 
until further orders, the peon’s custody is plainly 
operative in law. If in these circumstances the 
judgment-debtors and their men not only cut and 
gather the produce as they are entitled to do under 
sub-r, (2) of r. 45, O. XXI, but also take the cut 
produce away, their offence would on the face of it 
be one of theft, The fact that they were, not charged 
with this offence, does not improve matters for them 
that in committing this offence they obstructed the 
peon in the discharge of his duty of holding the 
erop. 

Or. R. against the order of the Magis» 
trate, Second Olass, Bettiah, dated April 3, 
1940. 


Messrs. Hareshwar Prasad Sinha and 
K.P, Upadhya, for the Petitioners. 


The Assistant Govt. Advocate and Mr. 
Ajit Kumar Mitter, for the Opposite Party. 

Dhavle, J.—The petitioners have all the 
six Of them been convicted of an offence 
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under s, 203 of the I. P.O. and sentenced 
to two months’ rigorous imprisonment each. 
Two of them, Ramrekha and Ohanderdeo, 
have also been convicted of an offence 
under s. 186 of the I. P. O. and fined 
Rs. 25 each, with one month's further 
imprisonment in default. This was in 
connection with the attachment of a sugar- 
cane crop growing on 9 plots of land in 
three different places adjourning one another 
in execution of a decree obtained against 
the principal petitioners Mahabir Sah and 
Narsing Sah. Gokhul Thakur, a Oivil 
Court, peon, was sent out to execute the 
warrants of attachment under O. XXI, r. 30, 
Civil P. ©. (in Form No. 8 of Appendix E 
in the First Schedule of the Code), As 
the judgment:debtors refused to pay, he 
attached the crops on December 25, 1938 
and remained on the scene to “hold” them 
as directed in the writs. On January 1, 
the petitioners Ramrekha and Ohandradeo, 
Sipahis of the judgment-debtors, began to 
cut the corps in spite of the peon's protests. 
The peon made a report tothe Munsif, as 
a result of which a constable was deputed 
to help the peon. Inspite of remonstrances 
by the peon and the constable, the pəti- 
tioners went on with the cutting of the crops 
till January 6, and removed the crops too, 
For this offence they were charged under 
s. 206. The charge under s. 186 was: 
framed in respect of obstruction voluntarily 
offered to the Civil Court peon “in the 
discharge of his public function” in 
watching the attached crops, It is difficult 
to see why the petitioners were charged 
with an offence under s. 206 and how they 
were found guilty of it. The section runs: 
“Whoever fraudulently removes, conceals........6. 
and property........intendiag thereby to prevent - 
that property.........from being taken in execution 


ofa decres.........8hall be punished with imprison- 
ment of either description, etc.. ......" 


This clearly makes fraudulent removal 
or concealment a matter of the essence 
of the offence, But the prosecution story 
is that the petitioners forcibly cut the 
crops and removed them in spite of the 
remonstrances of the peon and the conste 
able; and there is no trace of any fraudue 
lant removal or concealment in it, This 
escaped the notice of the Magistrate who 
tried the’ case and also of the Magistrate 
who hsard the appeal, The conviction 
under this section must plainly bə sət 
aside. 

The charge under s. 206 was also cara: 
lessly framed and tried in respect of tha 
dates, whith were repeated in the charge 
under s. 186, namely, “between the day: 
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of September 1,and day of September 6, 
1939." How these dates came to be mentione 
ed is also difficult to understand, for the 
warrants of attachment were only issued 
in December and the story is that the 
peon was obstructed in January 1929, from 
the lst to the 6th, and nothing of any 
importance that could have happened 
between September 1, and 6, was men» 
tioned at the trial. The real difficulty, 
however, about this charge is that it has 
been so widely framed—framed against all 
the six accused and in respect of all six 
days—and yet it is impossible to gather 
from the judgments of the lower Courts in 
respect of which of these days Ramrekha 
and Onandradeo alone out of tLe six accused 
were found guilty, The evidence dces 
not seem to have been specifically con- 
sidered in respect of any particular dates 
or offenders, and I am not by any means 
satisied that it was even recorded with 
reference to these considerations, though 
the removal of the crops from the first to 
the last day formed one simple transaction. 
In his statement of facts, for instance, the 
trying Magistrate speaks of the constable 
going to the spot on January 2, 1939, 

“but the accused persons continued in their act 
of removal of the sugarcane fromthe attached fields, 


apie of remonstrance by the peon and the con- 
stable who were threatened with violence and pushed 


away.” 

Was it then an incident of January 2, 
of which the Magistrate intended to find 
Ramrekha and Ohandradeo guilty under 
B. 186? If so, it is by no means clear from 
the evidence of the constable, as recorded 
by the Magistrate that he supports the peon’s 
story. Several reports and diaries of the 
peon were proved by the constable as written 
by the peon and signed by him, but the 
Magistrate should have known that this 
could hardly be treated as evidence from 
the constable in support of the peon’s 
story in detail. There has thus been no 
proper consideration of any obstraction 
offered by the two petitioners in question 
on any particular day. Even more serious 
is the fact that the Ocurts below—not only 
the Second Olass Magistrate who tried the 
case but also the Magistrate who heard 
the appeal—failed to notice that under 
subsr, (2) of r. 45 of O. XXI, Civil P. O. 
the judgment-debtor6 were at liberty, not- 
withstanding the attachment, to cut, gather 
and store the produce, in default of any 
conditions imposed, or orders passed, by 
the Civil Court to the contrary. This did 
not of course entitled them and their men 
to take the produce away, as is shown by 
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suber, (3) of the same rule which provides 
that 

“agricultural produce attached as a growing crop 
shall not be deemed to have ceased to be under 
attachment or to require re-attachment merely 
because it has been severed from the soil.” 


The peon had not been given copies of 
the warrants of attachment to affix on the 
land and on the outer door of the judgment» 
debtors’ residence, and was therefore unable 
to comply with the requirements of r. 44 
a matter which will doubtless be looked 
into by the District Judge, The warrants 
of attachment were, however, brought to- 
the notice cf Mahabir first, and it was 
on his refusal to pay that the peon went 
round the fields proclaiming the attachment 
by beat of drum, The peon, further, stayed 
near the fields after the informal attach- 
ment and appears from his report to have 
shown the warrants to his opponents when 
protesting against their cutting of the sugar- 
cane. The warrants directed him to hold 
the attached property,in defaultof payment, 
until further orders. The peon’s custody 
was thus plainly operative in law. If in 
these circumstances the judgment-debtors 
and their men not only cut and gathered 
the produced as they were entitled to do 
under sub- r. (2) of r, 45, but also took the 
cut sugarcane away, I should have thought 
that their offence, would on the face of it 
have been taken to be theft, They were, 
however, not charged with this offence, 
and it does not improve matters for them 
that in committing this offence they obstruct- 
ed the peon in the discharge of his duty 
of holding the crop, On the finding of 
the lower Courts that the accused acted 
“in a most defiant and highhanded manner 
and showed an utter disregard for the 
Oourt’s order", it is clear that this is a 
case which, not having been properly tried 
at all, ought to be retried. The applica- 
tion in revision is accordingly allowed, 
and the order of the trying Magistrate 
which was upheld by the Magistrate 
with appellate powers set aside. But it 
must be further directed that the accused 
be retried by some competent Magis- 
trate to whom the District Magistrate 
may transfer the case. 

If at the fresh trial it should be estab- 
lished that there was obstruction offered 
to the peonin the discharge of his duties, 
the Magistrate, whoever it may be might 
consider the propriety or otherwise of treat» 
ing this, and treating it lightly, separately 
for the purpcse of punishment from the 
appropriation of the crop in defiance of 
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the attachment, which would appear to be 
the object of the obstruction. 


Br. Order accordingly. 


` 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Oriminal Oase No. 333 of 1940 
September 10, 1940 
Miz AHMAD AND Soorr, JJ. 

MIANJI KHAN AND ANOTHER —ACoUsED— 
ka APPELLANTS 

versus 
EMPHROR-—~Oppostrs Party 

Penal Code (Act XLV of 1860), s. 302 — Dying 
declaration of deceased corroborated by freshly broken 
gun in possession of accused smelling of fresh dìs- 
charge, only evidence of murder — Statement in 
dying declaration that accused's son was with him 
with gun — Son absconding — Accused held could be 
convicted under s. 302 but son could not—COriminal 
Procedure Code (Act V of 1898), 8. 387 (5)— Awarding 
of lesser penalty — Proper reasons must be given-— 
Mere remark that all circumstances were considered 
dispasstonately, is not sufficient — Criminal trial— 
Sentence, enhancement of, by Court suo motu. 

Ina murder case the only evidence was the oral 
‘dying declaration made to the brother of the deceased, 
and the two written dying declarations, i. e., made 
to the Sub-Inspector on the very day of the occurrence 
and made to the Magistrate on the day following the 
occurrence. In all these dying declarations the 
deceased charged the accused as the actual person 
who fired at her, She added that the son of the 
accused armed with a gun was with him, In cor- 
roboration of the dying declarations a freshly fired 
gun was found in the possession of the accused. It 
had been freshly broken, and smelt of fresh dis- 
charge : 

Held, that the mere absconding of the son of the 
accused could not betaken as corroborative evidence 
of sufficient value so as to convict him of the offence, 
The evidence, however, was sufficient to convict the 
accused under s. 302, I. P.O. (p, 181, col. 1,] 

In the case of an offence punishable with death if 
some lesser penalty is to be awarded, the Oourt 
should give its reasons for doing so. Where no 
special reasons have been given barring the remark 
that there had been a dispassionate consideration of 
all the circumstances, that remark is not sufficient 
reason in the eye of law to justify the lesser 
penalty, [¢bid.] 

The Judicial Commissioner's Oourt is always re- 
luctant to enhance sentences suo motu. [ibid ] 


Cr. Case from an orderof the Sessions 
Judge, Derajat, dated July 30, 1940. 

Sardar Aurangzeb Khan, for the Appels 
lants, s 

S. B. Sardar Raja Singh, Advocate» 
General, for the Crown. 


Soofi, J—Mianji Khan aged 50 and his 
son Kehmatulleh aged 15 or 16, Painda 
Khel, Wazirs of Painda Khel Kotan, 
Police Station Domel, pleaded not guilty 
to a charge under s. 302/34, I, P. O, in the 
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Court of K. S5. Mohammad Safdar Khan, 
Sessions Judge, Derajat Division. Dis- 
agreeing with the opinion of the assessors 
inthe main the learned Sessions Judge 
convicted both the appellants and sentenc- 
ed them to transportation for life. The 
prosecution story was as follows: Nawaz 
Khan, the husband of Mst. Salama, aged 
30, deceased, died about four years prior 
to the occurrence. Mst. Salama with her 
daughters resided in the house of her 
husband. Mianji Khan got the daughters 
of Mst. Salama betrothed to his 
sons,and wanted to marry Mst. Salama 
himself. Met. Salama was not agreeable 
to marry him, for by doing that she would 
be surrendering the property of her 
deceased husband to Mianji Khan. Nawaz 
Khan was the brother of Mianji Khan, 
appellant, On December 1, 1939 Mst. 
Salama made a reportto the Police thas 
she was apprehending danger at the hands 
of Mianji Khan. The reportis proved 
by Harbans Singh, head constable, No 
action was taken by the Police on the 
ground that there was no immediate ap- - 
prehension of danger. On January 30, 
1910 at about mid-day, when it was 
raining, Mianji Khan sent a word to Mst, 
Salama asking her to protect the cowdung 
aud the chaff of gram crop, as the rain 
water was entering the chappar. When 
Mst. Salama was going to enter the chappar, 
she foand the two appellants standing in- 
side the chappar. Both of them were armed 
with firearms. Mianji Khan, appellant, 
had the licensed gun with him, while 
Rehmatullah appellant had an unlicensed 
gon with him. Mianji Khan fired at her, 
which hit herin the chest. She was going 
to fall when Rehmatullah alsə fired a 
shot, but it did not hit her. She fell dowa. 
The appellants fled away. Many people 
of the village turned up. The case was 
reported fo the Police by Malik Mir, 
P. W. No. 6, the brother of the deceased. 
Abdul Qadir Khan, Sub-Inspector of 
Police, P. W. No. 10, arrived in the village 
and recorded a dying declaration, Ex, P. G., 
of Mst. Salama, and then after completing 
the statement sent her to the hospital. He 
recovered a brass cap of 12 bore spent 
up cartridge and a piece of cardboard 
from places outside and near the chappar. 
The brass cap smelt of fresh discharge, 
The house of Mianji Khan, appellant, 
which is situated close to the house of the 
deceased, was searched, and a broken 
butt anda bent barrel of a gun were 
recovered, The barrel smelt as if it had 
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been freshly discharged. The butt appear- 
ed to have been freshly broken. 

Mst. Salama was sent to the hospital 
where she was eXamined by doctor Mangal 
Sain, P. W. No.1, The doctor noticed on 
the person of Mst. Salama a bullet entrance 
wound +" x 4" just below the sternal end 
of the right clavicle and an exit wound 
caused by the same bullet measuring 14" 
x $" on the outside of the right shoulder. 
The shoulder bone was smashed, Mst. 
Salama died inthe hospital on March 11, 
1940, The post mortem examination was 
conducted by Mre. Benjamin, lady doctor, 
Bannu. She noticed the following: (1) 
A bullet entry wound 14" x 1" on the 
Tight side ofthe chest overthe sternal 
end of the clavicle. The bone underneath 
was fractured. (2) A bullet exit wound 
14" x 4" over the right shoulder. The 
bone beneath was cut through. 

In the opinion of the lady doctor the 
death was due to exhaustion and septi- 
cæmia as a result of bullet wounds, 
Shortly after Mst, Salama had been ad- 
mitted into the hospital, 4. e at 245 p.m. 
on January 3], 1940, her dying declaration 
was recorded by K, S. Sher Afzal Khan, 
Magistrate, first class, It is Ex. P. B. Mst, 
Qadir Jana P. W.No, 7 had been named 
in the written dying declarations, as well 
asin the oraldying declaration to Malik 
Mir P. W., who gave the F. I. R. as an 
eye-witness. She however did not give 
direct evidence. She in ‘her statement 
said that she had been out in the fields 
and when she returned she found her 
mother injured. She did not name anybody. 
The fact that she does not support the 
prosecution case can well be understood. A 
mother, 2, e. the deceased is no longer in 
existence. She is the niece of Mianji 
Khan andis betrothed to his son. She 
naturally must depend upon Mianji Khan 
and his son for her support. 

The only evidence in the case is the 
oral dying declaration made to Malik 
Mir, P. W. No, 6, the brother of the deceas- 
ed, andthe two written dying declarations 
1. e., Ex. P. Q. made to the Sub-Inspector 
on the very day of the occurrence and 
Ex. P. B. made tothe Magistrate on the 
day following the occurrence. In all these 
dying declarations Ms! Salama charged 
Mianji Khan, appellant, as 
person who fired ather., She added that 
Rehmatullah armed with a gun was with 
him. In corroboration of the dying 
declarations a freshly fired gun was found 
in the possession of Mianji Khan, appellant, 
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It had been freshly broken, for the butt- 
was separate and had a fresh broken mark 
on it, and the barrel had a bent appearance 
and smelt of fresh discharge. The other 
evidence in the case was of formal nature. 
Mianji Khan, appellant, in his statement 
before the committing Magistrate stated 
that he had been charged on account of 
enmity with Malik Mir, brother of the de- 
ceased, He added that he did not break 
the gun which had been taken possession 
of by the Police. Rehmatullah, appellant, 
stated that he had been charged on 
account of enmity,and that he did not 
abscond. He had been away to a shrine 
in Dera Ismail Khan, and that is the reason 
why heremained absent from his house 
from January 30, 1940 to February 9, 1940. 
No defence evidence was. led. Of the 
three assessors who assisted at the trial 
two were of opinion that the accused were 
not guilty. The third assessor was of the 
opinion that Mianji Khan had fired the 
fatal shot, while Rehmatullah was present 
with him, but he did not fire. 

In appeal it has been argued by Ooun- 
selthat Mst. Salama was notin a position 
to see the assailants. She was probably 
fired at from a tandar(a deserted house) 
which is situated ata short distance from 
the chappar, whichis alleged to be the 
scene of the occurrence. He has further 
argued that besides the dying declarations 
of Mst, Salama thereis no evidence. Her 
own daughter Mst. Qadir Jana who is 
alleged to have been an eye-witness in the 
dying declarations does not support that 
fact, nor does she give corroborative 
evidence. The learned Advocate: General 
has argued thata convictionis not illegal 
even ifitis based on the solitary dying 
declaration of the deceased. In the present 
case there were one oral and two written 
dying declarations. There was corrobora» 
tive evidence of the recovery of the broken 
gun against Mianji Khan, appellant. We 
have given careful thought to the 
evidence in this case, It was unfortunate 
that Mst. Qadir Jana did not choose to 
depose against the appellants, but that. 
was only natural. She having lost her 
father previously and her mother through 
this incident did not want to remain 
a solitary girl, for her only guardians. 
are the members of the appellant's 
family. i 

The dying declarations, as remarked by 
the learned Sessions Judge at more than 
one place in his judgment, have the ring 
of truth, The dying declarations are. 
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corroborated by the recovery of a gun 
‘with the broken butt and a bent barrel. 
It appeared to have been freshly fired 
and freshly broken. This evidence makes 
out a strong case against Mianji Khan, 
appellant, and we uphold his conviction 
under 8. 302, I. P. O. The dying declarations 
did not assign. any - important part to 
Rehmatullah. appellant. His presence is 
"mentioned, and itis alleged he had a gun 
with him. It is admitted that the shot fired 
by him did not hit the deceased. The 
gun is not forthcoming, nor was there 
any other empty cartridge case at or pear 
the scene of the occurrence. Rehmatullah, 
appellant, isa young lad of li or 16, and 
his presence with his father cannot be 
-doubted, but itis unlikely that he would 
fire the gun, or that he would form a 
common intention with his father to kill 
Mst, Salama, Mere absconding cannot be 
taken as corroborative evidence of sufficient 
value so asto convict him of the offence. 
We therefore accept the appeal of Rehmat- 
ullah and acquit him, We dismiss the 
appealin respect of Mianji Khan. Before 
concluding we would like to draw the atten- 
tion of the learned Sessions Judge to 
5. 367 (5), Oriminal P. O in which it is 
laid down that in the case of an offence 
punishable with death if some lesser 
penalty is to be awarded, the Court should 
give its reasons for doing so. In the 
Present case we find that no special 
reasons have been given barring the 
remark thatthere had been a dispassionate 
consideration of all the circumstances. 
That remark is not sufficient reason in the 
eye of law to justify the lesser penalty, 
Since the Orown has not moved in the 
matter for the enhancement of the sentence, 
“wedo not choose to consider the desirabili- 
ty ofenhancing the sentence suo motu, 
for tbis Court is always reluctant to 
enhance sentences suo motu, We however 
expect that the Sessions Judges, while 
awarding the lesser penalty, should give 
the proper reasons for doing the same, ` 


8, Order accordingly. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 861 
of 1939 
November 15, 1940 
AGARWALA, J. 
JAI NARAIN RAUT AND 0OTHERS— 
APPELLANTS 
versus 
Mst. DHANESHARI AND OTHERS 
i >“ RESPONDENTS 
Bihar Tenancy Act (VIII of 1885), a, 49-A--Appea 

in suit for cjectment of defendant who had con- 
tinuously held land as under-raiyat, pending—S. 49-A 
coming into force —Effect of. 

here the new s. 48-A came into force during the 
pendency of an appeal in a suit for ejectment, the 
defendant must be deemed to have acquired occupancy 
rights in the disputed land if he continuously held the 
disputed land as an under-raiyat for more than 
twelve years before the institution of the suit. The 
fact that he was served with a noticefor quit during 
that period is immaterial. 187 Ind, Cas, -580 (1), 
followed. Freeman v. Evans (2) and Tayleur v. 
Wildin (3), referred to, 


A from appellate decree from a decision 
of the District Judge of Saran, dated June 
97, 1939, confirming a decision of the 
Munsif of Second Court, Chapra, dated July 
8, 1938. 

Mr. Rati Kant Chaudhury, for the Appel« 
lants, 

Mr. M.N. Pal, for the Respondents, 


Judgment.—This is an appeal by the 
defendants who are under -raiyats under 
the plaintifs, In 1926, the plaintiffs served 
on the defendants a notice under s. 49, of 
the Bihar Ten. Act calling upon them to 
vacate the land in dispute. As the defene 
dants did not comply with this notice, the 
plaintiffs sued in ejectment in 1937. The 
suit was decreed and the defendants ap- 
pealed. Whilethe appeal was pending in 
the Oourt below Act XI of 1938, was passed 
by the Bihar Legislature. The effect of that 


sectionis that where an under-raiyat has, 


for a period of 12 years, whether wholly or 
partly before the commencement of the new 
Act, continuously held land as an. under- 
raigat he is deemed to have acquired, on. 
the expiration of that period, a right of 
occupancy, Under s.48-B, which was intros 
duced by the same Act XI of 1938, an undere 
raiyat who has acquired a rightof occu- 
pancy under s. 48-A is subject to the same 
provisions with regard to eviction as an 
occupancy raiyat. The Court of Appeal 
below, however, dismissed the appeal and 
the defendants have appealed to this 
Oourt. | E 

It is contended on behalf of the defen- | 
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dants-appellants that the effect of s. 49-A is 
that the appellants inthis case had acquir- 
ed aright of occupancy and are not liable 
to be evicted on a mere notice to quit. The 
point is covered by an authority by which 
I sm bound, namely, the decision of a 
Division Bench in Agin Singh v. Bhudeo 
Singh (1). It was there held that where the 
new 8. 48-A came into force during the 
pendency of an appeal in suit for ejectment, 
the defendant must be deemed to have 
acquired occupancy rights in the disputed 
‘land if he continuously held the disputed 
land as an under-raiyat for more than 12 
years before the institution of the suit. 

Mr. Pal who appears for the respondents, 
however, relies on the decision in Freeman 
v. Evans (2), where it was held, following 
the old case of Tayleur v. Wildin (3), that 
a notice to quit given to a tenant from 
year to year terminates the tenancy. On the 
basis of this decision it was contended that 
the under:raiyat’s tenancy in this case was 
terminated in 1926 when the notice to evict 
was served and that since that date he has 
nct been holding it as an under-racyat but 
as a trespasser, This decision was not 
considered by the Division Bench in the 
case to which I have referred, but the 
facts of that case are not distinguishable 
from the facts of this case, for in that case 
also there had been a notice to quit before 
the institution of the suit. In fact in that 
case the defendants had already been eject- 
ed under the decree of the first Court 
before the amending Act came into opera- 
tion. AsTI am bound by this decision the 
appeal must be allowed. The appellants 
are entitled to their costs, 


Leave to appeal is granted. 
D. Appeal allowed. 
(1) A IR 1940 Pat, 515; 187 Ind. Oas. 580; 6 B R 496; 
12 R P620, 
Ao) (1922) 1 Oh. D. 36; 91 L J Oh. 195; 195 L T 
3) (1848) 3 Ex. 303; 37 L J Ex, 173: 18 L T 655;16 
wh i018, 4 ii ak 
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CALCUTTA HIGH COURT 
Oriminal Reference No. 54 of 1940 
April 18, 1940 
Enatzy, J. 
EMPEROR—Prosgovtor 


versus 
GOBINDA CHANDRA DAS AND ANCTARR 
-—A OOUSED 
Bengal Public Gambling Act (II of 1867), ss. 5,6 
e —Words “common gaming house” not used in 
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warrant under s. 5—Warrant is defective and pro- 
secutton cannot avail of provision of 3.6. _ . 

“A common gaming house " has a special mean- 
ing under the Public Gambling Act, and unless 


that expression is used in a warrant under 
s 5, the prosecution cannot avail them- 
selves of the special provision of s 6. 


Hence a warrant under s. 5, which does not state 
that the Magistrate who granted it had reason to 
believe that the premises were used as a common 
gaming house is defective even if it says that he wag 
led to believe that they were used for the purpose, 
of bucket shop gamblingon race horses. 126 Ind. 
Oas. 134 (1), relied on. 


Messrs. S. N. Mukherjee and Sawarendra 
Nath Mukherjee, for the Accused. 


Letter of Reference. 


History of the case:—The petitioners 
have been convicted under s. 4, Gambling 
Act (Ben. Gambling Act II of 1867) and ` 
sentenced to pay a fine of Rs, 20 each by 
the Police Magistrate, Sealdah. Only ons 
witness was examined, the Sub-Inspector 
who executed the search warrant, On his 
evidence the learned Magistrate's finding 
was as follows: 

“I am convinced that the accused Phani Bhusan 
Biswas and Gobinda Ch. Das were gambling] inside, 
14/1 Sambhu Babu Lane and were arrested red- 
handed. I find them guilty under s, 4, Ben. Gambl- 
ing Act," 

The order recommended for revision. 

The order of conviction, 

In what particular portion of the order, 
the Court making the reference, considers 
an error, on a point of law io exist.—The 
whole. 


The grounds upon which in the opinion 
of the Court the order should be reversed.— 
The learned Magistrate has come to no 
finding that the premises where the peti- 
tioners were found were a common gaming 
house. He has not applied his mind to that 
question atall. It will not bea common 
gaming house unless instruments of gaming 
were kept or used for the profits or gain 
of the persons owning, occupying ete., the 
house. The learned Magistrate as I have 
said, has come to no finding on this point 
and as a matter of fact there is no basis 
upon which the record, for any such finde 
ing. There is no evidence that instruments 
of gaming were used for the profits or gain 
of the owner or occupier. The fast that 
betting slips were found in the room will 
not be evidence by itself under s. 6, Ben. 
Public Gambling Act that the’room was used 
as a common gaming house, because the 
warrant under which the room was search- 
ed did not comply with the provision of 
s. 5. It was defective because it did not 
state that the Magistrate who granted it 
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had reason to believe that the premises 


were used as a common gaming house, What. 


it says is that he was led to believe that 
they were ‘used for the purpose of bucket 
shop gambling on race horses, but “a com- 
mon gaming house” has a special meaning 
under the Public Gambling Act, and unless 
that expression is used, the prosecution 
cannot avail themselves of the special 
provision of s, 6: See Ganga Das v. 
Emperor (1). The search was also illegal 
because the search warrant was issued to 
the officer-in-charge, Entally thana, but 
was executed by a different officer. I doubt 
whether it could have been so executed by 
another officer even if authorised by the 
officer-in-charge, but in this case there was 
not any authorisation. It follows that there 
was no evidence on which the Court could 
hold that the petitioners were found in a 
common gaming house, and I recommend 
that their convictions be set aside, 

Order.—This reference ia accepted for 
the reasons set forth in the letter of refer- 
ence dated March 9, 1940, The order con- 
victing the accused persons dated Janus 
ary 27, 1940 is set aside, The fine, if 
already paid, will be refunded. The money 
found on the person of the accused will also 
be refunded. 


8. Reference accepted. 


(1) 51 OL J 224; 126 Ind. Oas, 134; AIR 1930 
Oal. 365; 31 Or. LJ 999; (1930) Or, Cas, 541; Ind. 
Rul. (1930) Oal. 678. ; 


NAGPUR HIGH COURT 
Civil Revision Application No. 365 of 1938 
July 11, 1940 
Goes, J. ` 
MOTILAL—Aprpricant—OprricraL REOEIVER 
versus 
-NATHU AND 0TapRS— OPPOSITE PARTY 

Provincial Insolvency Act (V of 1920), s. 51-—13) 
Applicability —Limitation Act (IX of 1908), Arts, 181, 
166—Application by Receiver to set aside sale of 
insolvents’ property~—Article applicable—Interpre- 
tation of Statutes—Construction of section—Recourse 
to ite general heading, 

Where a purchase had taken place after the order 
of adjudication, s. 51 (3), Pro. Insol. Act, applies. 
178 Ind, Cas. 135 (2) and 140 Ind, Oas. 835 (6), not 
approved. 24 Ind. Oas. 304 (1), explained, 

[Case-law discussed.] 

An application by Receiver to set aside a sale of 
insolvent's property is governed by Art. 181 and not 
by Art. 166, Lim, Act, which applies only to applica- 


tions under rr. 89 to 91of O. XXI, Civil P. O. 105- 


Ind. Oas. 65 (10), relied on. 

Where the language of a section is plain it is not 
necessary to have recourse to its general heading in 
construing the section, 
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O. R. App. of the order of the Court: 
of the 3rd Additional District Judge, 
Nagpur, dated March 11, 1938, 


Mr. R. N. Padhye, for the Applicant. 


Rai Bahadur M. B. Kinkhede, (with 
Messrs. M.D. Khandekar and N. B. Chon- 
durkar, for the Non-Applicants. 


Order.—The facts of this case are 
simple, but the law point involyed is one 
of some difficulty. One Surajkaran applied 
to be declared insolvent on November 8, 
1931, and was so adjudicated on April 23, 
1934, a Receiver, who is the present appli- 
cant, being appointed to manage his estate, 
On August 7, 1934, one of the creditors, 
the decree-holder Maroti., fled an appli- 
cation for execution, and in the course of 
it a house which had belonged to the 
judgment-debtor was sold on March 21, 
1935, The Official Receiver then on April 
25, 1935, filed the present application for 
setting aside the sale; It has now been 
found that the decree-holder and the 
auctionspurchaser had no knowledge of 
the insolvency proceedings. The insolvency 
Court decided that the decree-holder's 
execution, and so the sale proceedings 
started after the adjudication order, were 
null and void and that the Official Receiv- 
er's application was in time. Reversing ` 
this order the Third Additional District: 
Judge, Nagpur, found that the auctions 
purchaser was protected by s, 51 (3) of the’ 
Prov. Insol. Act, and that the Receiver’s 
application was time-barred. i 

The chief point then for decision is whe- - 
ther s. 51 (3) applies to a case in which the 
parchaser had taken place after the order 
of adjudication, For the applicant it is 
urged that a distinction is to be drawn 
between such sales and sales prior to the 
application in insolvency or after the appli- 
cation but before adjudication. To these 
last the doctrine of relating back applies 
under s. 28 (7), of the Prov. Insol. Act, and 
it is conceded that s. 51 (3), would apply 
to such cases. But, it is said, when the 
debtor has become an adjudicated insolvent 
his property has passed to the Receiver. 
Section 51 (3), reads: 

“A person who is good faith purchases the pro- 
party of a debtor under a sale in execution shall in 
all cases acquire a good title to it against the 
Receiver.” 

In accordance with this argument there 
can be no purchase of the property of a 
debtor after adjudication and so no pro- 
tection to the subsequent purchaser even if 
he bonght in good faith and in. ignorance 
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of the jineclvency proceedings. For the 
other side it is argued that this distinction 
is illusory and that the general words ‘in all 
eases’ are sufficient to cover a sale, subse- 
quent to adjudication. Both sides have 
referred to the Privy Council case of 
Raghunath Das v. Sundar Das Khetri (1) 
which was decided in 1914 and dealt- with 
a case under the Insovent Debtors (India) 
Act, 1848. In that case the sale in favour 
of certain judgment creditors in defiance of 
the Official Assignee’s proccedings was help 
to be irregular and inoperative for three 
reasons, tbe first relating to matters of 
procedure but the third ground was that 
the judgment-debtors had at the time of 
the gsle no right, title or interest which 
could be sold to or vested in a purchaser, 
Now concerning that general principle there 
can be no dispute, but the question is whe- 
ther it is overridden by the special terms 
of s 51 (3), The present Act is of 1920 
and was notin force at the time of their 
Lordships’ judgment; nor had they to con- 
sider the terms of the preceding Act of 
1907. It is possible by subsequent legis- 
lation to annul or restrict the effect of deci- 
sions even of their Lordships of the Judicial 
Committee, and what has to be considered 
is whether s. 51 (3) really does so, In 
Mallikarjuna v. Official Receiver, Kistna 
(2), Mcckett, J. adverted to this point 
where he says: 

“It the word ‘debtor’ isto be used as meaning an 
insolvent, ie., a person who has been adjudicated, 
then in spite of the decision of the Judicial Oom- 
mittee in Raghunath Das v, Sundar Das Khetré (1), 
where no provision similar to s. 51 (3), of the Prov. 
Insol. Act, had to be considered, I should feel cone 
strained to hold that the Indian Legislature 
intended to give sanctity to sales by the Court in all 


cases and that ‘all cases’ means gales both before and 
after adjudication.” 


He then goes on to find that the word 
‘debtor’ is inappliable after adjudication. 


” This Division Bench case of the Madras 
High Court is the latest on the point and is 
on all fours with the present case, Opposed 
toit is a Oalcutta case, Dinesh Chandra 
Ray Chowdury v. Jahanali Biswas (3), 
which is also a decision by two Judges. 
They expressed themselves as follows: 

“We are unable to hold that the sale in the pre- 
sent case was a nullity, and that O. XXI, r. 22, of 


(1) 42 O 72; 24 Ind, Oas. 304; 18 O W N 1058; 1 L W 
567; 27 M L'J 15016 M_L T 353; (1914) MW N 
741; 16 Bom. LR 814; 20 OL, J555;13ALJ 154; 
411 A 251; A I R 1914 P O 129 (P O), 

(2) I LR (1938) Mad, 1063 (1076); 178 Ind, Oas. 135; 
AIR 1938 Mad 449; (1938) M W N 201; (1938) 1M L 
J 471; 47 L W 705; 11 R M 408, 

(3) 62C 457; 157 Ind. Cas, 862; A I R 1935 Cal, 503; 
39 O W N 424; 8 R O 130. 
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the Civil P, O. controlled the provisione of a. 51, 
sub-s. (3), of the Prov. Insol. Act, even in a case, in 
which the decree-holder, purchaser at the sale in 
execution of his decree, purchased the properfy of 
an insolvent ata sale in execution in good faith, 
after an order of adjudication has been passed by 
the Insolvency Court, and after the property of the 
insolvent has vested in the Receiver in insolvency.” 

They also say : 

“In our judgment the provision contained in 
s. 28, sub-s. (2), of the Prov. Insol. Act, is con- 
trolled by the later provision contained in a. 5), 
sub-s. (3), of the Act, and effectively secures thet 
title of a purchaser of an insolvent’s property at a 
sale in execution, in case of good faith being 
established on the part of the purchaser,” 

Learned Counsel for the non-applicants 
referred to some other cases, but it will be 
found that they do not turn on the precise 
point now before us. Ramanatha Mudaliar 
v, Vijayaraghavalu Naidu (4), was a case 
where summary administration was ordered 
under s. 74 (2), and the question whether 
s. 51 (3) was applicable was left to be 
decided by the lower Court or remand. In 
Muthan Chettiar v. Venkituswami Naicken 
(5), Venkatasubba Rao, J. says: 

“As a matter of construction (although this point 
does not now arise) it would follow that, even in 
regard to a sale held after the date of -adjudication a 
bona fide purchaser would under this sub-section be 
protected. This is the view taken, and in my 
opinion rightly, in Ramanatha Mudaliar v. Vijaya- 
raghavalu Naidu (4)." 

In the same judgment Cornish, J., says 
that there is nothing in s. 52,to qualify the 
very emphatic languhge of s. 51 (3). 

In Chunilal v, Vithal (6), the sale was 
subsequent to adjudication. Bose, A, J. C., 
relying on Raghunath Das v. Sundar Das 
Khetri (1), beld that the judgment-debtor 
had no longer any interest in the property 
which could have been sold. In this case 
the creditor Vithoba purchased with notice 
of the insolvency, but that was not the 
reason given ‘for refusing him pro- 
tection under s. 51 (3). The Court said that 
the- question of good faith is irrelevant 
because the execution proceedings were -a 
nullity after the order of adjudication 
which dated back to the petition. This 
case then rather favours the present appli- 
cant. In Rangappa v. Ghanshyam (7), on the 
other hand it was beld that an auction sale 
conducted in ignorance of insolvency pro- 
ceedings will not be void unless the purchaser 


see.) A IR 1927 Mad. 983; 106 Ind, Oas. 34; 39M L T 


(5) 59 M 928 (936); 170 Ind. Oas. 510; AIR 1936 
Mad. 819, 71 M L J 170; 44 L W 194; (1936) M W N 
753 (2); 10 R M 201. 

(6) 28 N L R 317; 140 Ind. Oas. 835; A IR 1933 Nag. 
28; Ind, Rul. (1933) Nag. 17. 

(7) I LR (1937) Nag. 249; 170 Ind. Oas. 383; AIR 
1937 Nag. 193; 10 R N 61, i . 
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purchases with knowledge of the insolvency 
proceedings. In that case it is true that the 
property was brought to Bale after the date 
of admission of the insolvency petition but 
before the date of adjudication. Niyogi, J.’s 
remasks, however, might apply to sales 
after the date of adjudication, and he refers 
with approval to Dinesh Chandra Ray 
Chowdhury v. Jahanali Biswas (3), above 
mentioned. 

For the applicant Davood Mohideen 
Rowther v. Sahabdeen Sahib (8), is also 
cited. But that case did not deal with s. 51. 
but with ss. 28 and 29. It does not say 
thats. 51, is governed by s. 28. In Mukti 
Ram Marwari v. Firm Ganga Ram (9), the 
order of adjudication was previous to the 
sale, and s. 51, was referred to in these 
words: 

“The appellant who was himself the purchaser 
certainly cannot avail himself of any protection 
afforded by sub-s. (3) of s. 51, for his conduct has 
obviously been devoid of good faith.” 

Although there is no further discussion it 
seems to be implied that if there had been 
good faith, s, 51 (3), would have protected 
the purchaser, 

Thus, out of the cases cited for the 
applicant it is only Mallikarjuna v. Official 
Receiver, Kishna (2) and Chunilal v. Vithal 
(6), which support his view and the other 
cases tend to favour the opposite view. So 
too does an unreported case, Miscellaneous 
Appeal No. 28 of 1937 (Janrao v. Oficial 
Receiver Berar), in which the sale was sub- 
sequent to adjudication, and Pollock, J., held 
that under s. 51, of the Prov. Insol, Act, it is 
clear that the auctionspurchaser who pur- 
chased in good faith acquired a good title 
against the Receiver although the creditor 
was not entitled to the sale proceeds or the 
assets realized after the date of the admis- 
sion of the petition. 

Turning to the section itself it is argued 
that the language is plain and comprehen= 
sive. The purchaser in good faith acquires 
a good title “in all cases,” If this was not 
meant to apply to cases after adjudication 
it would have been easy for the Legislature 
to insert words indicating the distinction. 
In as. 53 and 54, exceptions have been 
inserted where the intention is to limit the 
application of the section. In s. 55, there 
is a clear proviso that it refers only to 
transactions before the date of the order of 
adjudication. Why was such a proviso not 


(8) I L R (1937) Mad, 841; 173 Ind, Oas. 285; A IR 
1937 Mad. 667; (1937) SM L J 223; 45 L W 709; (1937) 
MW WN 654;10 R M 550, 

(9) 13 Pat, 30; 146 Ind. Oas, 252; A IR 1933 Pat. 619; 
6 RP 246 (2), x : 
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inserted in s. 51, if itis to be so limited? 
No doubt, the question has been most fully 
discussed ` in Mallikarjuna v. Official 
Receiver, Kishna (2), but with due respect 
1 venture to say that the line of reasoning 
followed there is somewhat strained. Where 
the language is plain it is not necessary to 
have recourse to the general heading to be 
found before s. 51, "effect of insolvency on 
antecedent transactions.” Itis doubtful too 
whether the word ‘debtor’ is meant to apply 
only to a person before he has been 
adjudged insolvent. In the Bankruptcy 
Act of 1914, a debtor included any debtor 
proceeded against under the Act, whether 
adjudged bankrupt or not. Section 17 of 
the Prov, Insol, Act, speaks of realization 
and distribution of the property of the 
debtor, but the stage of realization and dise 
tribution can only bereached after he has 
been adjudged insolvent. I doubt, there= 
fore, if anything turns on the distinction 
sought to be drawn between “debtor” and 
“insolvent.” The weight of authority seems 
to me to be in favour of not restricting the 
wide language used in s. 51 (3), and in a 
revision application, specially where I 
cannot hold that the lower Court has come 
mitted an obvious error of law, I am not 
prepared to interfere. The sale proceeds 
have already been placed at the disposal of 
the Receiver, so that no real injustice has 
been done to anyone. 

On the other point about limitation, as the 
allegation of the Receiver was that the sale 
was void no question of limitation 
really arose, but if it is mecessary to 
apply an article of the Lim, Act, then Art. 
181, would be suitable and not Art. 166, 
which applies only to applications under 
rr. 89 to 91 of O. XXI, Civil P. O: Manmatha 
Nath v. Lachmi Debi (10). 

I, therefore, hold that the application is 
not time-barred but that ib fails on the 
merits. Itis dismissed with costs, Couns 
sel’s fee will be Rs. 50. 

S. Application dismissed, 
(10) 55 O 96;105 Ind, Cas, 62; A I R 1928 Cal. 60; 48 
OLJ 479, 


CALCUTTA HIGH COURT 
Criminal Revision No. 294 of 1940 
June 6, 1940 
BARTLEY AND ROXBURGH, JJ, 
RADHARANI DASSI—PBTITIONER 

versus 
MATI LAL SEN—Oppositz Party 
Criminal Procedure Code (Act V of 1898), a. 488 
(3)—-Husband's adjudicajion as insolvent, whether 
rebuttal of wife's allegation that husband failed 
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without suficient cause to comply with order direct- 
tng payment of maintenance, 

An order of adjudication, in itself, is nota re- 
buttal of an allegation thet the insolvent has failed 
without sufficient cause to comply with the order of 
the Magistrate directing the payment of mainten. 
ance, Therefore, on presentation of an application 
to a Magistrate for distress warrant the duty of the 
Magistrate is to decide, in the first place whether 
the person against whom the adjudication is made, 
has failed without sufficient cause to comply with 
the order and if that fact is established, to proceed 
as directed by s. 488 (3), Criminal P, O. 


Messrs. Suresh Chandra Talukdar and 
Biswanath Dhar, for the Petitioner. 

Mr. Guruprosad Ghose, for the Opposite 
Party. 

Mr. D. N. Bhattacharjee, for the Crown. 

Bartley, J.—This rule was issued upon 
the Chief Presidency Magistrate of Oalcutta 
to show cause why an order made on a 
petition under s. 448, Criminal P. O., should 
not be set aside. The facts briefly are that 
the petitioner obtained a maintenance order 
against her husband at the rate of Rs. 25 a 
month. Subsequently, the opposite party, 
her husband, was adjudicated an insolvent 
under Presi. Towns Insol, Act. In the ine 
terval he paid no maintenance to his wife. 
She applied fora distress warrant and the 
order made by the learned Third Presidency 
Magistrate was “the accused has been ade 
judicated insolvent. Petitioner referred to 
the Insolvency Court. The case is filed.” 
The rule came up originally for hearing 
before Edgley, J., who has referred it to 
a Division Bench for decision. The point 
for decision is whether an order of adjudi- 
cation is or is not a complete bar to realizas 
tion of maintenance unders. 488, Criminal 
P.O. On behalf of the opposite party it is 
contended on the strength of the case in 
Halfhide v. Halfhide (1), that the fact that 
her husband, who was in arrears of main- 
tenance, has been adjudicated an insolvent, 
18 conclusive, so long as the order of adju- 
dication stands, that he is unable to pay 
the amount due, and he is not therefore 
guilty of wilful neglect under s. 488 (3), 
Oriminal P. O., the section which empowers 
a Magistrate to issue a distress warrant 
for the amount due. As pointed out by 
Edgley, J., a different view has been adopt- 
ed by the High Court of Rangoon and ap- 
proved of by the High Court of Lahore. 
The conflict of opinion however is more ap- 
parent than real, In the Calcutta case it 
was held that the fact that a person has 
been adjudicated an insolvent is conclusive 
that he is unable to pay his debts and 
therefore that he is not guilty of wilful 


(1) 50 O 867;81 Ind, Cas, 912: A TR 1924 O 
230; 25 Cr, L J 1088, ae a 
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neglect within the msaning of s, 488, 
Oriminal P. O. 

As the law stands at present however 
the amended s. 488 (3), Criminal P. O., 
does not specify wilful neglect, That 
‘definition was contained in the law before 
amendment. But under the amended 
Oode if any person ordered to pay mainten« 
ance fails, without “sufficient cause,” to- 
comply with that order, the Magistrate 
may proceed by means of a distress warrant. 
Under the;Zprevious law, he could only do 
so on proof of wilful neglect by the party 
to comply with the order made and what 
the casein Halfhide v. Halfhide (1), ree 
ferred to above lays down is that an order 
of adjudication in insolvency is a complete: 
answer to an allegation of wilful neglect: 
That case however does not lay down that 
an order of adjudication, in itself, is a. 
rebuttal of an allegation that the insolvent 
has failed without sufficient cause to comply 
with the order of the Magistrate directing 
the payment of maintenance and therefore 
does not affect the question at issue in the 
present case. The correct position seems 
to us to be therefore that on presentation 
of an application to a Magistrate of 
the nature now before us the duty of 
the Magistrate is to decide, in the 
first place whether the parson against 
whom the adjudication is made, has 
failed without sufficient cause to comply 
with the order and if that fact is established, 
3 proceed as directed by s, 488 (3), Criminal 
The opposite party in this case is a 
Pleader of the Small Oause Court and his 
professional earnings up to the extent re» 
quired forthe maintenance of himself and 
his family do not vestin the Official As- 
signee. It is therefore a matter for inguiry 
whether, in view of what may be elicited 
in evidence as to his income from profes» 
sional earnings and from other sources, he 
has or has not failed, without sufficient cause, 
to comply with the order to maintain his 
wife. This rule must therefore be made 
absolute, The order of the learned Magis- 
trate, is set aside and the case remanded to 
the Court below f.r a further inquiry on 
the lines indicated and for such action as 
may be called for as a result of that. 
inquiry, As it appearsthat certain appli- 
cations in connection with the matter have 
been made to the Ohief Presidency Magise 
trate, it is desirable that he should dispose 
cf the whole case. 

Roxburgh, J.—I agree. 

8. Rule made absolute. . 
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PATNA HIGH COURT 
Appeals Nos. 43 of 1937 and 30 of 1939 
March 8, 1940 í 
WORT AND MANOHAR LALL, JJ. 
KARNIDAN SARDA AND anoTHER— 
DEFENDANTS-—ÅÀPPELLANTS 
VETSUS 
SAILAJA KANTA MITRA, PLAINTIFF 
AND ANOTHER—DEFENDANT— 


RESPONDENTS 

Partnership Act (IX of 1932), s. 4—Plaintiff given 
some control over business of defendant for advances 
made by plaintiff — Plaintiff allowed tosign some 
receipts as agent—Plainti#f to get 12 per cent, per 
annum, interest on advance ~- Transaction held not 
partnership—Contract Act (IX of 1872), aa, 23, 28— 
Claimant under 0. XXI, r. 58, Civil Procedure Code 
(Act V of 1908), withdrawing claim based on Hatchitha 
and agreeing not to file suit under O. XXI, r. 63— 
Decree-holder agreeing not to press petition for 
enquiry as to genuineness of Hatchitha alleged by him 
to be forged—Agreement, if void — Its enforcement 
af barred by a, 28—Deed—Construction — Provisions 
determine character of deed—Evidence—Oross-examin- 
ation—Witnesa not cross-examined His evidence, if 
can be accepted. 


Where the plaintiff purporting to enter into part- 
nership in the business of the defendant, agrees to 
make advances towards the business and is autho- 
rised to keap accounts and exercise some control over 
the business and in return receives 12 per cent, in- 
terest on his advances as the share ofhis profits of 
the business and is also authorised to receive pay- 
ments of the bills dueto the defendant on account of 
the contracts executed by him and to grant receipts 
in his own name ag agents, the payment of interest 
cannot be said to be a share of the profits as it does 
not depend on whether profits are made; and the 
facts that the plaintiff is given certain amount of 
control over the business and specifically authorised 
to grant receipts as agent do not by themselves con- 
stitute the transaction as partnership. Mallow, 
Kareka Co. v. The Courtof Wards (2), explain- 
ed. 

Where a claimant under O. AKI, r. 58, Civil P. O., 
withdrawing his objections based òn a batehithe 
agrees nob to institute a suit under O. XXI, r, 63, 
Civil P, O., in consideration of the deeree-holder's 
undertaking not to press his petition to the Court 
for enquiry into the genuineness of the Hatchitha 
alleged by him to bea forged document, the agree- 
ment is void under s. 23, Contract Act, 41 Ind, Cas. 
812 (8), referred to. Jones v. Merionethshira Perma- 
nent Benefit Building Society (4), 123 Ind. Oas, 187 
(5) and 11 Ind. Cas. 311 (6), relied on, 

Obiter—Section 28, Contract Act is no bar to the 
enforcement of the above contract. 

[Oase-law referred to.J 

It is the provisions contained in a deed, on a pro- 
per construction placed upon them, ‘that determine 
the character of the deed and not the description given 
by the parties to the deed. 

It cannot be too strongly emphasized that the 
system of administration of justice allows of cross- 
examination of opposite party's witnesses for the 
purpose of testing their evidence, and it must be 
assumed that when the witnesses were not tested in 
that way, their evidence is to be accepted unless 
of course there are any inherent improbabilities. [p. 
189, col. 1) 


Sir M,N. Mukherjee and R. S. Chatterjee, 
for the Appellants. 
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Messrs. P. R. Das, S. C. Mazumdar, 
S. C. Ghose, B.C. Ghosh, Prem Lall. P. N.. 
Sanyal and Ramanugrah Narain, for the 
Respondents, 


Wort, J.—This is an appeal by defen- 
dants Nos. 2 and 3 and arises out of a suit 
in which a fund, which has been paid into- 
Court by the Bengal Nagpur Railway is 
in dispute. Thefund represents sums of 
money owing by the Bengal Nagpur 
Railway to defendant No. 1 for contract 
business done by defendant No.1 for the 
Railway Company. The plaintiff's claim 
to the fund is based on a deed of hypothe- 
cation dated February 12, 1935. The de- 
fendant-appellants’ right to this money is 
based upon an attachment obtained by 
them on or about April 3, 1935 in 
a on of a decree for Rs. 43,000 
0 . 

It will be necessary, in order to indicate 
the points raised in the Court below as- 
also in tbis Court, to state the facts. 
briefly. On September 13, 1933, the de- 
fendant-appellants brought a suit (Money 
Suit No, 120 of 1933) and obtained attach- 
ment before judgment of defendant No. 1’s 
immovable properties and the bills passed’ 
inhisfavourfor payment. Thead interim 
attachment was obtained on September 
14, 1933 but on November 6, 1933, in the 
presence of defendant No, 1 these bills. 
were released from attachment, although 
the attachment of other immovable pro- 
Perties was confirmed. The suit was 
eventually decreed on April 3, 1935, and 
it was upon that date (the actual date is 
not before me) that this attachment, upon 
whichthe defendants-appellants rely, was- 
made. On July 12, 1935. the present 
plaintiff put in a claim case under O. XXI. 
r. 58, Civil P.C. It was the case of the 
plaintiff that he had advanced sums of 
money to defendant No. 1 to finance his 
contracting business which he was carrying 
on forthe Bengal Nagpur Railway. The 
claim case which the plaintiff started was 
supported by Hatchitha representing the 
sums of money alleged to be advanced by 
the plaintiff to defendant No. 1, The case 
came on for hearing in January 1936, and 
after evidence had been adduced, the plains 
tiff (claimant) asked for leave to withdraw 
his claim andthe Court granted the leave 
asked for on January 11, 1936. Two days. 
later the claimant (plaintiff) withdrew 
from the Court the Hatchitha which as I 
have stated he adduced in evidence to 
support his claim case, 

The surrounding circumstances are vari- 
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ously stated, but it was quite clearly the 
case of the defendant-appellants that they 
were of the opinion (rightly or wrongly) 
that this Hatchitha was a forged document, 
and that they proposed to petition the 
Oourt tomake an inquiry witha view to 
prosecuting the plaintiff. Their case was 
that it wasin consideration of their not 
Proceeding with their petition in this 
regard that the plaintif withdrew hia claim 
and agreed not to bring a suit under 
O. XXI, r. 63, Civil P. ©. Whether that 
is so or not has to be determined. fn any 
event the suit out of which this appeal 
arises was commenced seven days after 
the withdrawal of the Hatchitha from the 
ae by the plaintiff,i. e, on January 20, 

In the meantime certain transactions 

had taken place between defendant No. 1 
and the plaintiff. Item No. 1 of the 
Hatchitha account was on January ll, 
1934, that is, four months after the defen- 
dants had instituted their suit against 
defendant No. 1 for money being Rs. 40,000 
odd. Details of the case apart from those 
I have already stated, are quite irrelevant 
for the purpose of this appeal. On Feb- 
ruary 26, 1934. the plaintiff and defendant 
No. 1 entered into a deed, described as the 
deed of partnership (Ex. 6), and then on 
February 12, of the following year the 
‘deed of hypothecation was executed. It 
recites amongst other things that : 

“Whereas the total sum of Rs, 9,500 is now due and 
-owing by the mortgagor to the mortgagee as per 
details hereinbefore mentioned now this indenture 
-witnesseth that the mortgagor in consideration of the 
premises doth hereby agree and promise to repay the 
-said sumof Rs, 9,500 with interest thereon at the rate 
-of Rs, 12 per cent. per annum,” 
and then later : 

“That as security for the said loan the mortgagor 
doth hereby hypothecate all the bills both final and on 
‘account submitted to the Railway Company for the 
contract works already done and also the bill that 
“will be submitted to the Bengal Nagpur Railway 


‘Company Limited for the works at hand as per details 
-given in schedule hereto.” 


It was recited in that hypothecation dead 

that the deed of partnership entered into 
on February 26, had not been carried out. 
The actual words are : 
._“ WHEREAS BY AN INDENTURE OF PART- 
NERSHIP executed between the parties hereto on 
twenty-sixth day of February one thousand nine 
hundred and thirty-four but it was never carried 
into effect nor was itacted upon by the mortgage ex- 
cept for the purposes of advancing money in order to 
-enable the mortgagor to carry on the business and the 
aid partnership has since dissolved, etc., ete,” 

It was upon this deed of hypothecation 
that this suit was brought. A number of 
points were argued in the Court below and 
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they are argued in this appeal. The 
learned Judge in the Court below overruled 
the contentions of the defendant-appellants 
and has ‘givena decree to the plaintiff. 
Hence this appeal. 

The first point argued was that the suit 
was not maintainable by reason of the rela. 
tionship of partners which existed between 
the plaintif and defendant No. 1 and be 
reason of the agreement arrived at in the 
claim case between the plaintiff and dee 
fendants Nos. 2 and 3 (appellants). The 
agreement in the claim case was, asi 
have said, that the plaintiff undertook not 
to bring a suit under O. XXI, r. 63, Civil 
P.C. Secondly itis contended that this 
deed of hppothecation is nothing more than 
an arrangement to delay and defeat 
creditors within the meaning of s. 53, 
T. P. Act. The last question, apart from 
the question of fact,to which I shall refer, 
is that the so-called deed of hypothecation 
gave no rightsto the plaintiff whatever, 
and that unless there was an assignment of 
these bills the plaintiff would have no right 
or title to them,and therefore there would 
ba no priority in favour of the plaintiff with 
regard to them ; and indeed the defendant- 
appellants by reason of their attachment 
were entitled to them. 

One of the main contentions to which I 
shall refer, before dealing with the points 
which I just stated, isa question of fact, mora 
particularly relating tothe allegation that 
this was a cage of preference of one creditor 
to the other, or a preference by reason of 
which the creditors of defendant No, 1 were 
delayed, was that these sums of money 
alleged to be. advanced by the plaintiff to 
the defendant were fictitious that it was 
merely an arrangement made between des 
fendant No. 1 and the plaintiff forthe pur- 
pose of defrauding defendants Nos. 2 and 
3 who had obtained an attachment against 
defendant No.1. In my judgment the evis. 
deuce with regard to this matter is one- 
sided. Sir Manmatha Nath Mukherjee 
appearing on behalf of the appellants took 
us through the Hatchitha and pointed out 
what appeared to be certain discrepancies. 
He also contended that the Court ought to 
have drawn the inference from the 
Hatchitha itself that the sums of money 
alleged to be advanced by the plaintiff to 
defendant No. 1 were non-existing, It 
was pointed out that (as evidenced by the 
Hatchitha) the Bengal Nagpur Railway paid 
cheques to defendant No. 1, and therefore 
it is quite impossible to conclude that 
there was any reason why the plaintiff 
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should advance the sums alleged to defene 
dant No, 1. In my judgment the argument 
may be dismissed by one reason alone. 
If there was anything in the Hatchitha 
account which was questionable or raised 
doubt in any sense of the term, the only 
person or persons who could explain those 
matters was the plaintiff or his witnesses, 
Now, although the plaintiff was cross-exa+ 
mined ab considerable length, the defen- 


dant-appellants consistently avoided asking 


questions on these particular matters. It 
cannot be too strongly emphasized that the 
system of administration of justice allows of 
Cross-examination of opposite party's 
witnesses for the purpose of testing their 
evidence, and it must be assumed that 
when the witnesses were not tested in 
that way, their evidence is to be accepted 
unless of course there are any inherent 
improbabilities. If we wereto come toa 
conclusion thatthe argument presented to 
us by the appellanisin this matter should 
be accepted, it would be impossible to 
support such a judgment by any juristic 
reasons. In my judgment, so far as the 
appellants’ case depends upon any question 
of fact, it must be decided in the same 
sense as the learned Judge in the Court 
below has decided it, and I must come to 
the conclusion that these sume of money 
were in fact advanced by the plaintiff to 
defendant No, 1. 

Now I come to the question of partnere 
ship. The appellants rely upon the deci- 
sion in Bhugwandas v. Rivett-Carnac (l). 
The substance of that decision is that 
a Court cannot order partnership moneys 
recovered from the debtors of the firm to 
be paid over by the Receiver to one 
partner to the exelusion of the others 
without taking accounts of the partnership. 
There can be no dispute in my judgment 
in regard to that proposition. But the 
contention that this action cannot be 
maintained by reason of the existence of 
the relationship of partnership between the 
plaintiff and defendant No. 1 cannot be 
supported for more than one reason. The 
first reason and the one which appears to me 
to be most conclusive is that of the existence 
of the recital in the hypothecation bond or 
‘Indenture of Mortgage’ (as it is described) 
of February 12,1935. It is recited there 
(as 1 have already said and do not intend 
to repeat in detail) that the partnership 
was not acted upon. The evidence with 
regard to this matter was one-sided. There 


is no suggestion by the appellants that 


~ (1) 26 I A 32; 23B 544; 7 Sar. 451 (P 0). 
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there is anything in the case which would 
lead us to the conclusion that the recital 
in that bond is anything but true, That 
would be complete answer to the plaintifi’s 
contention. Butthere are other answers. 
The document of February 26, 1934, on a 
proper construction, does not diselose the 
relationship of partners between these 
parties, Itis trite law to state that it is 
not the description given by the parties 
to the deed that determines the ques- 
tion but the provisions contained there» 
in, on a proper Construction placed on them, 
Section 4, Partnership Act (IX of 1932) 
defines ‘partnership’ as 

“the relation between persons who have agreed to 
share the profits of a business carried on by all or 
any of them acting for all.” i 

Section 6 of the Act provides : 

“In determining whether the group of persons ig or 
is not a firm, or whether a person is or is not a 
partner in a firm, regard shall be had to the real 
relation between the parties, as shown by all relevant 
facta taken together. 

Explanation 1:—The sharing of profits or of gross 
returnsarising from property by persons holding a 
joint or common interest in that property does not of 
itself make such persons partners, 

Bxplanation 2:—The receipt by a person of a share 
of the profite of a business, or of a payment contin- 
gent upon the earning of profits or varying with protits 
earned by a business, does not of itself make 
him a partner with the persons carrying on the 
business,” 

Olauses (b), (c) and (d) of Expln. 2 are 
not relevant to the matter before us. The 
provisions of this so-called partnership 
deed were as follows: the defendant first 
party undertook to keep accounts; the 
plaintif was entitled fo supervise the 
work from time to time; books of account 
kept by the first defendant were to be 
inpsected by the plaintiff from time to 
time ; and there were even other provisions 
which gave the plaintiff a certain control 
with regard to the business of the defend- 
ant first party. Then cl, (v) of the partner 
ship deed says : 

“That the said Sailaja Kanta Mitra of the second 
part will keep proper accounts of all moneys advanced 
by him and the payments received by him on. account. 
of the bills,” é 
and cl, (vi) provides : 

“Dhat the said Sailaja Kanta Mitra of the second. 
part will deduct the amounts advanced by him with 
interest at rupees 12 per cent, per annum, from 
the amounts that will be collected by him and the 
amount of interest received willbe his share of the 
profits in the said contract business.” 


We are not concerned with the other -pro~ 
visions, Looking at this document in the 
light of the provisions of s, 4 and 8. 6, 
Partnership Act, itis first to be observed. 
that there is no share in the profits as. 
such. The plaintiff was tobe paid inter» 


190 


est on his advances at 12 per cent. per 
annum. It was certainly described as his 
share of the profits. But whatever name 
‘the parties gave to it, it could not possibly 
be said that this was a share of the profits, 
The defendant might have been 
insolvent, he might have been carrying on 
“the business at a loss, even so the plaintiff 
would be still entitled to his 12 per cent. 
interest, that interest not depending in 
any way on whether profits were made. To 
repeat mycelf, it would be impossible to 
come to the conclusion in those circumstan- 
ces that there was a share of the profits and 
-aven had there been, a partnership would 
not have been necessarily brought into 
existence having regard to whats. 6, Part- 
nership Act, lays down—a section which 
substantially reproduces the English Law 
with regard to this matter. There was a 
certain control which the plaintiff was to 
exercise over the business. 

Now in this connection, and with regard 
also to another point urged by Sir Man- 
matha Nath Mukherjee reliance was placed 
upon the decision in Mollow, March & Co. 
v. The Court of Wards (2) There the 
Rajah who was alleged to baa partner of 
the firm of British merchants had certain 
control over the business. Even go, their 
Lordships of the Judicial Oommittee of 
the Privy Council held that no partnership 
-existed. The appellants rely more parti- 
cularly upon the last two paragraphs of the 
judgment in that case where reference is 
made to the question of agency, and it 
is ecntended by the learned Advocate who 
appeared on behalf of the appellants that 
as the plaintiff here was an agent for the 
first defendant for some purpcses, it neces- 
.Barily followed that the relationship of 
partners existed between them. The pro» 
visions relied upon are those contained in 


cl, (iv) of the Indenture of Partnership : 

“That all the bills for the works already done or 
that will be done hearafter in connection with the 
said contract business will be made in the name of 
the said Raj Gobind Singh of the first part but the 
said Sailaja Kanta Mitra of the second part alone 
is authorized to take payments of all the bills that 
have already been submitted or that will be sub- 
mitted hereafter and on receipt of payments there- 
for, grant receipts in his own name as agent for and 
on behalf of the said Raj Gobind Singh and such 
receipts will exonerate the company fromall liabili- 
ties under the bills for which the receipts will be 
granted,” i , 

Now, the inclusion of that provision in the 
so-called partnership deedin my judgment 
is one of the mest conclusive arguments 
against the suggestion here that the part- 

(2) I A Sup. Vol. 86; 18 W R 384; 10 Beng. L R 812; 
9 Moo, P O (N s) 214; 3 Sar. 168 (P O) 
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nership existed. The agency of the parte 
ners arises not by reason of contract but by 
reason of the existence of partnership, and 
the fact that it was necessary to include 
a provision of this kind rather indicates 
that the persons were not partners, or, at 
any rate, whatever they may have called 
themselves they understood that that relae 
tionship did not exist between them. The 
authority to which I have referred is no 
authority for the case argued; aud the pass« 
age in the judgment on which reliance is 
placed by the appellants does not support 
the contention put forward, as that passage 
is prefaced by the following observation 
of Sir Montague Smith who delivered the 
judgment of their Lordships of the Privy 
Council : 

“It was strongly insisted for the appellants that 
if‘a true partnership’ had not been created under the 
agreement, the Watsons were constituted by it the 
agents of the Raja to carry on the business, and that 
the debt of the plaintiffg was contracted within the 
scope of their agency.” 

It is in relation to that matter that the 
last two paragraphs of the judgment which 
are relied upon by the appellants were 
uttered. In my judgment there was no re- 
lationship of partners between these parties 
by reason of this deed ; and, secondly, even 
if the partnership existed, it had not been 
acted upon, to use the words of the parties 
at the time the hypothecation deed was 
entered into. These observations answer 
the contention that the suit is not main- 
tainable by reason of this alleged relations 
ship. Now I come to the question of the 
agreement made by the plaintiff of not pur- 
suing his remedy under O. XXI, r. 63, 
Civil P. ©. In the view that I take of the 
matter, the apellants are on the horns of a 
dilemma with regard to this matter. The 
claim under O. XXI, r. 58 was heard. The 
Judge said towards the end of his order 
dated January 11, 1936: , 

“Oase closed. Arguments of both parties heard, 
Subsequently claimant files a petition praying for 
permission to withdraw the claim when the Court 
is about to rise. Ordered: claim be withdrawn. No 
costs,” 

On January 19, 1939, two days after the 
order which I have just read, thəre is this 
order : 

“Claimant files a petition praying for return of 
documents exhibited in this case. Opposite party 
has got no objection to it, Order: let the document 
be returned.” 

The document referred to is the hatehttha. 
Karnidan Sarda, who was witness No. 1 for 


the defendant, made this statement : 

“After the arguments I compared such stamps 
with the 1934 stamp and found itto be different 
and thetype of the stamp affixed to the Hatchitha 
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was found on enquiry not to be in vogue at the 
time or year of its execution. I instructed my 
Pleaders Suresh Babu and Manindra Babu accord- 
ingly cosseceres `I instructed the Pleader to file petition 
in Court, Thereafter Lalit Babu’s son and Profullo 
Babu, Advocate, came to my Pleaders. Haridas 
Babu and Profulla Babu both said they would with- 
draw theclaim. Thereafter the petition withdrawing 
the claim was filed as the Court was going home after 
rising. It was on a Saturday. Kamal Babu on 
behalf of claimant filed petition on next Monday for 
taking back the documents. Again saya the petition 
was objected to. Thereafter I proposed to the plain- 
tiff that the petition would not be allowed to be filed 
unless plaintiff gave me undertaking that ke would 
never institute a suit. My petition of objection was 
not filed because plaintiff gave me an undertaking in 
writing to the Court that hewould not file any suit 
(I assume it means that, although the words recorded 
are—he would not file any institute”), 

Jatindra Mohan Dutta, one of the 
Pleaders called on behalf of the defendant, 
made this statement: 

“Imet Haridas Babu, son of Lalit Babu, and re- 
quested him to insert such undertaking in order to 
avoid criminal prosecution of his brother and un- 
pleasantness of this kind. But Haridas Babu did 
not agree to pay Rs. 10 as fee paid by Karnidanto 
his Pleader Amar Babu. At my request Amar Babu 
returned his fee which I made over to Karnidan and 
thus the matter was brought to a close. The petition 
for a contemplated criminal action was withheld ac- 
cordingly. The other petition containing such under- 
taking was filed in Court.” : 

„The witness in crossexamination said: “I 
did not read the petition for contemplated- 
prosecution but I was told by somebody 
about it.” Witness No. 3 for the defendant, 
Amrendra Nath Mukharji, states : 

“I remember that in January 1936, when I was in 
Sub-Divisional Magistrate's Court, defendant No, 2 
gave mea petition and Vakalatnama to be moved 
before this Oourt with a view to have some Hatchitha 
or Ohitha filed by Sailaja Mitter to be kept in Court's 
custody for Court's enquiry because it was a suspi- 
cious piece of document.” 

1 must say that 1 find it difficult to 
ascertain from that evidence, which I read in 
detail purposely, exactly what the facts 
were. It seems to me, judging by the states 
ment which I have read, that the agreement 
to withdraw the application under O. XXI. 
r. 98 was made on January 11, 1936, and if 
any agreement was arrived at all with 
regard to not bringing asuit, it must have 
been arrived at on January 13, two days 
afterwards, even the question arose as to the 
withdrawal from the Court of this Hatchthica 
which the defendants had suspected. It is 
difficult to see how any consideration existed 
at all with regard tothis agreement that the 
plaintiff would not bring a suit, One thing 
is quite clear that apart from the petition of 
the plaintiff dated J anuary 13, 1936, there is 
no agreement in writing by him not to 
bring a suit. The petition dated January 
13, 1836 runs thus : 

“In the above suit it is submitted on behalf of the 
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claimant that as the claimant has withdrawn his 
cisim and he won't sue against the decree-holderg 
under O. XXI, r. 63, Oivil P. O., andasit is neces- 
sary to take back the exhibits of the said case, it is 
therefore prayed that all the papers etc. produced by 
the claimant may be returned.” 

Apart from that petition there is nothing 
(as I was saying) in writing to suggest that 
any such agreement was made, Itis quite 
clear that even if such an agreement was 
made, it was made on January 13, and it 
was made in consideration of the defendants 
allowing the plaintiff to withdraw the Hat- 
chitha. I cannot myself see how there 
could be any consideration at all. The 
plaintiff was absolutely entitled to withdraw 
the Hatchitha; no consent of the defendants 
was necessary; and if there was any consi- 
deration at all it must be deemed to have 
been an agreement by defendants Nos. 2 
and 3 not to proceed with their petition 
which they were about to present to the 
Court, calling upon the Court to investigate 
the question of the Hatchitha which they 
contended was a forgery. If we are to take 
the evidence of the defendants at its face 
value, it seems to me that the necessary 
conclusion is that if an enforceable agree» 
ment was made—enforceable in the sense 
that consideration passed—it was an agree= 
ment by the defendants not to pursue 
their case with regard to a criminal pro» 
secution. 

It is contended by the respondents that 
Buch an agreement is met by s. 23 and 
B. 28, Contract Act. Section 23 of the Act 
provides: 

“The consideration or object of the agreement is 
lawful, unless it is forbidden by law, or is of such a 
nature that, if permitted, it would defeat the provi« 
sions of any law, or is frandulent; or involves or 
implies injury to the person or property of another ; 
or the Oourt regards it as immoral, or opposed to 
public policy. In eachof these cases the considera- 
tion or object of an agreement js said tobe unlawful, 


Every agreement of which the object or consideration 
is unlawfulia void.” 

The appellants in this connexion rely 
upon a decision of this Court in Sukhdeo 
Dis v, Mangal Chand (3). There the deci- 
sion was that when an agreement was 
come to ona mere threat to prosecute or 
on an apprehension that prosecution would 
take place, such threat or apprehension 
would not be sufficient to vitiate the agres- 
ment. The learned Judges there (Chap- 
man and Jwala Prasad, JJ.) quite clearly 
laid down that: 

“Where the consideration for an agreement is a 
promise not to prosscute for an offence which is not 
compoundable, the agreement is not enforcible by 
law, but this limitation of freedom of contract should 


(8) 2P L J 630; 41 Ind, Oas. 812; A I R 1917 Pat, 454; 
2PL W140, 
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only be enforced where it is quite clear. that the con- 
sideration for the agreement was such an illegal 
promise." 

Ihave come to the conclusion that this 
agreement, whether there was a mere threat 
to prosecute or the prosecution had actually 
started, (if we are to rely upon the defen- 
dants' case) was in consideration of the 
fact that the defendants would not press 
their petition asking the Court not to 
enquire into the genuineness of this Hat- 
chitha produced by the plaintiff. Now the 
leading case with regard to this matter is 
Jones v. Merionethshire Permanent Benefit 
Building Society (4), followed by the Privy 
Council in Kamini Kumar v. Birendra 
Nath (5). In the latter casa the plaintiff 
complained against various persons, being 
some of the principal defendants in the 
suit, alleging that they had committed 
certain non-compoundable offences. The 
Magistrate directed the complainant to 
prove his case, and then disputes between 
the parties were referred to arbitration. 
The Subordinate Judge in trying the suit 
came to the conclusion that the agreement 
was not for the purpose of getting a jndi-« 
cial decision but was merely brought into 
existence to placate one of the parties 
named Birendra and to induce him to 
withdraw ‘the criminal proceedings. The 
High Court, however, came to an opposite 
conclusion ‘and held that there was no 
attempt to tamper with the administration 
of justice. The Judicial Committee, howe 
ever, came to an opposite conclusion. I 
might at this stage add that one of the 
contentions was that there could not be 
any question that there had been any 
illegal consideration, because it could not 
be said to be prosecution unless a summons 
had been taken out against the parties 
complained of. Their Lordships of the 
Privy Council made this observation: 

“Tt may well be said that a prosecution only com- 
mences if the summons is issued and that before that 
stage is reached a complainant cannot be ssidto have 
dropped a prosecution.” 

But their Lordships went on to observe 
that they did not decide that question, 
What they were called upon to decide was 
whether any part of the consideration of 
the reference or the ekrarnama was unlaw- 
ful, and not whether any prosecution 
within the meaning of the Criminal P, O. 
had been started or not. If it was an 


wh (1892) 1 Oh. 173; a gu Ob. 138; 65L T 685; 40 

W R 373; 17 Oox. 0 03 

(9571 A117; 123 ie. Oas. 187: AIR 1930 P O 
100; 57 0 1302; Ind, Rul, (1930) PO 171; 32 Bom. L R 
639; 51 O L J 400; 340 W N 485, 59 ML J 82; 31 L 
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implied term of the reference or ekrarnamu- 
that the complainant would not be fur- 
ther proceeded with, then in their Lord- 
ships’ opinion the consideration of the: 
reference or ekrarnama as the case may be 
was unlawful. And then they proceeded to 
rely upon the case in Jones v. Merioneth-: 
shire Permanent Benefit Building Society 
(4). I should have said that in this con- 
nexion reference was also made to Golap 
Jan v. Bholanath (6). Later they pro- 
ceeded to say, though not in express terms, 
that in consideration of the executants 
admitting the share of tbe plaintiffs they 
would not proceed with the charges laid 
against the accueed, If any authority is 
needed, this in my judgment is the 
clearest pcsasible authority on the point 
contended for by Sir Manmatha Nath 
Mukherji that (even if we. are to hold con- 
trary to his contention on that point as 
regards the necessity of starting a prosecu- 
tion) it was not an illegal consideration, 
In my judgment this agreement,if made by 
the plaintiff, was an agreement for-con-= 
sideration which was illegal and, therefore, 
not binding upon him. : 

The other contention of the respondents 
in the circumstances ib is unnecessary to 
determine. That was whether s. 28, Oon- 
tract Act, was a bar to the enforcement of 
the agreement. Section 28 provides ; 

“Every agreement, by which any party thereto is 
restricted absolutely from enforcing his rights under 
or in respect of any contract, by the usual legal pro- 
ceedings i in the ordinary tribunals, or which limits 
the time within which he may thus enforce his rights, 
is void to that extent,” 

A number of cases were relied upon, The 
first was the Full Bench decision of the 
Allahabad High Oourt in Anant Das v. 
Ashburner & Co. (7). There the agree- 
ment was in consideration of the respon- 
dents giving the appellant time to satisfy 
a decree against him, The appellant 
agreed not to appeal and in bréach of this 
agreement he did appeal. It was held that 
s. 29 did not apply. Reliance was also 
placed on Moonshee Ameer Ali v. 
Maharanee Inderjeet Singh (8). In that 
case a preliminary objection was 
raised before their Lordships of the 
Judicial Committee on the footing of a 
certificate given by the High Oourt of 
Fort William in Bengal to the effect that 
in consideration of the Court deciding 
the matter on appeal before them on 


one point only, that is the sandi of 
(6) 38 O 880; 11 Ind, Cas. 311; 15 O W N 917. 
(7) 1 A 267 (F B), 
(8) 14 MIA 203; 9 Beng. L. R 460; 2 Suther 479; 2 
sot 731; 20 WR 25 (PO. 
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the mooktearnamah, the appellant agreed 
not .to.appeal, Their Lordships of the 
Judicial Committee of the Privy Council 
held : A 

“But confining it to the decision upon the mook- 
tearnamah, it was really substituting a non-suit for an 
adverse verdict, leaving it open to Baboo Bishchen 
Singh and the appellant himself, if he can get a new 
poe genuine document in hia favour to bring a fresh 
suit.” 

Another decision relied upon was Protep 
Chunder Das v. Arathoon (9). There a 
decree had been obtained, execution had 
been taken out and the judgmentedebtor 
had been arrested. The debtor filed a 
petition agreeing not to proceed in appeal, 
and the decree-holder agreed to have him 
released. In contravention of this arrange- 
ment the judgment-debtor filed an appeal. 
The learned Judges held that s. 28 had 
no application to such an undertaking. 
But incidentally I -might observe that they 
gave no reason for the conclusion that that 
section did not apply. In Anant Das v. 
Ashburner & Co. (T), to which I first 
referred, the ~learned, Judges held that 
that section did not apply and made this 
observation : 

“The provisions (of s. 28) appear to embody a 
general rule recognized in the English Courts which 
prohibits all agreements purporting to oust the juris- 
diction of the Oourts, but notwithstanding this rule 
it was long since determined that, if a person 
after mature deliberation enters into an agreement 
for the purpose of compromising a claim bona 
fide made to which he believes himself to be liable 
aae eiia the compromise of such a claim is.a sufficient 
i A the agreement, and the agreement is 
valid, 


The next decision relied upon is in 
Gajendra Singh v. Durga Kumari (10), 
where the learned Judges came to the 
conclusion that the agreement arrived at 
was substantially a case of O. XXIII, r. 3. 
The case was complicated by the other 
point, namely the criminal prosecution, but 
the learned Judges came clearly to the deci- 
sion that thé- agreement was not invalidated 
by s. 23, ors. 28, Contract Act. It seems 
to me, however, that this matter is concluded, 
so far as this Oourt is concerned, by the 
decision of Fazl Ali and Jamas, JJ.,in 
Bhirgunath Prasad v. Annapurna Dei 
(11), where similar agreement seb out in 
the judgment of my learned brother Fazl 
Ali was held not to come within ths 
mischief of s. 28, Contract Act. I have 
` referred to these cases somewhat briefly 
because I have already come to the con- 
(9) 8 O 455; 10 OL R443, 

(10) 47 A 637; 88 Ind. Oas, 768; A I R 1925 All. 503; 


23 A LJ 561 (FB). 
g” AIR 1934 Pat. 644; 153 Ind, Oas. 1098; 7 R P 
404. 
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clusion that the agreement is invalid by 
reason of s. 23, Oontract Act. Two more 
questions were raised, one was whether the 
deed of hypothecation delayed or defeated 
the creditors under s. 53, T. P. Act. The 
leading case with regard to that matter 
is Mushar Sahu v Hakim Lal (12), 
the well-known judgment of Lords Wren- 


` bury, where this observation was made: 


“Fhe transfer which defeats or delays creditors, is 
not an instrument which prefers one creditor to 
another, but an instrument which removes pro- 
perty from the creditors to the benefit of the 
debtor,” 

Sir Manmatha Nath Mukherji contended. 
in this case that the object of the plaintiff 
was to delay or defeat the ereditor of defen» 
dant No. 1. When met with the decision. of 
their Lordships of the Privy Council in the 
case to which I have just referred he said 
that the circumstances had to be taken into 
consideration, and then drew our attention 
to a number of decisions. But he contended 
that when the plaintiff was seen enter- 
ing into this deed of hypothecation at a 
time when he knew that defendant No. 1 was 
already heavily indebted and involved in 
litigation, if must be assumed that it was 
to defeat and delay the creditors, amongst 
others defendants Nos. 2 and 3. With great 
respect to Sir Manmatha Nath ` Mukherji, 
that is an argument which I fail to under- 
stand. Either the sums were advanced to 
defendant No. 1 ornot, and I, quite clearly 
come to the conclusion,.as did the learned 
Judge in the Court below, that they were. 
What happened in the circumstances was 
that defendant No. 1 was preferring the 
plaintiff (one of his creditors) to the others. 
That he is entitled to do, as held by their 
Lordships of the Judicial Committee. A 
number of authorities were quoted including 
the case in Ghunsham Das v. Umapershad 
(13,) a decision of the Privy Council, This 
authority gives no assistance to the appel- 
lants. It.is a case quite clearly contemplated 
by the words which I have read of ‘Lord 
Wrenbury in the leading case. Their Lord- 
ships observed there that the entire usufruct 
was for the benefit of his (debtor's) family 
and therefore indirectly for himself. That 
case also involved the question of insolvency 
as it was found that the debtor had stopped 
payment.: Chidambaram Chettiar v. Sami 

(12) 43 IA 104; 32 Ind. Cas. 343; A I R1915 PO 
115; 43 O 521; 30 M L J 116; 200 W N 393; 14 AL J 
198; (1916)1 M W N 198; 19 M L T 203; 23 O LJ 406; 
18 Bom. L R 378 (P O). 

(13) 230 W N 817; 50 Ind. Cas. 264; A I R 1919 


P O6;15NLR 6317 ALJ 410; 36M L J 483; 21 
Bom, L R 472; (1919) M W N 513,10 L W õu 
). À 
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Aiyar (14), was another authority relied 
upon. The importance of that decision 
was that s. 53, T. P. Act, did not apply 
to transfers of movable property. But as 
an analogy the learned Judges referred I 
might add to the statute of 13 Elizabeth, 
6. 5 and to s. 53, T. P, Act, and made this 
observation : 

“We are equally satisfied that no money was due 
to Chidambaram. Wethink that there can be no 

doubt that the arrangement effected by the assign- 
ment, though partly entered into for the purpose 
of discharging debts really due by Sami Aiyar, was 
also clearly intended to secure a sum of over Rs. 7,000 
to the assignor himself or to persons in whom he 
was interested, but who were not his creditor........ 
‘The assignment therefore operated to sereen some 
50 percent. of his assets from being taken by his other 
-oreditors.” | 
The learned Judges also made this state» 
ment ; ` 
“As observed by the Judicial Oommittee of the 
Privy Council in (Corlett v. Radcliffe (15), at p., 36) 
. gach case must depend uponits own circumstances, 
and inall the question isone of fact, whether the 
transaction was bona fide or was a contrivance to 
defraud creditors,” : i 
As I have already said they applied by 
analogy the provisions of the English sta» 
tuteof 13th Elizabeth c. 5 ands. 53, T. P. 
Act. But the statute of 13th Elizabeth does 
not appply to the mofassal and if it is rightly 
decided that s. 53 does not apply to movable 
properties, then the defendant appel- 
lante’ right at common law under or as the 
Tule of equity, justice and good conscience 
can certainly be no higher than those 
which he might have unders, 53, T, P. 
Act, for at common law a debtor is entitled 
to dispose of his property how be will and 
to prefer one creditor to another if he so 
desires, In my judgment, there is no sub- 
‘stance in the contention that this ia met by 
the provisions of s. 53 or the analogous 
provisions of law. The last point is the 
question of the rights of the plaintiff under 
the deed of hypothecation.. Section 130, 
T, P. Act, provides: 

“The transfer of an actionable claim whether with 
-or without consideration shall be effected only by the 
execution ofan instrument in writing signed by the 
transferor or hisduly authorised agent, and shall be 
complete and effectual upon the execution of such 
instrument, and thereupon all the rights and remedies 
-of the transferor, whether by way of damages or 
otherwise shall vestin the transferee, whether such 
notice of the transfer as is hereinafter provided be 
given or not.” , Pm 

The remaining provisions of the section 
are not relevant for our purpose. Section 
134 provides: 

“Where a debt is transferred for the purpose of 
securing an existing or future debt the debt so tran- 

(14) 30M 6; 16 ML J 427. 

å (15) (1860) 14 Moo. P O 121 (136); 4 L T (ws) 1;134 
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sferred if received by the transferor, or recovered ‘by 
the transferee, is applicable, first in payment of the 
costs of such recovery : secondly, in or towards satis- 
faction of the amount for the time being secured by 
the transfer, and the residue, if any, belongs to 
the transferor or other person entitled to receive the 
same.” 

It is contended first of all on behalf of 
the appellants that this was a mere deed of 
hypothecation ; that the plaintiff got no 
rights thereunder ; that no notice was served 
on the Railway Company and therefore 
there was no question of the plaintiff having 
any priority over the defendant-appellants. 
A number of English authorities were relied 
upon, I do’not propose to quote them 
because they are based on the Judicature 
Act of England which is materially different 
I need only say, as has been said so many 
times, that before the Judicature Act, in 
the Courts of Law as distinguished from 
the Courts of Equity assignments of the 
choses in action were not recognized; the 
Court of Chancery did recognize them, The 
Obancery Court would enforce such rights 
as between the parties, Then came the 
Judicature Act which made certain provi- 
sions entirely different from the provisions 
of 8,130. The only resemblance is that 
they both relate to transfers of actionable 
claims s. 25 of the Judicature Act expressly 
excludes transfers by way of security ; 
s. 130, T. P. Act, expressly recognize them. 
Under s. 25, Judicature Act, notice is 
necessary, while under s.130, T. P. Act, 
no notice is necessary, 

That there is a hypothecation of these 
actionable claims there is no doubt. But 
the question which arises is, what has the 
plaintiff got by that bypothecation ? Their 
Lordships of the Privy Oouncil in Mulraj 
Khatau v. Vishwanath Prabhuram Vaidya, 
(16), decided that s. 130, T, P. Act, which 
provided that the transfer of an actionable 
claim shall be effected only by an instru- 
ment in writing, applied not only to absolute 
assignments but also to assignments by way 
of charge, and the deposit without writing 
of a document of title to such a claim does 
not create any equitable charge. The action 
there was brought by the respondent against 
the London and Lancashire Life Assurance 
Oo., with regard to a policy on the lifeof a 
person who had died. The plaintiff's claim 
was based upon a deposit of the policy with 
him by the assured some time about the end 
of the year 1904. There was no instrument 
in writing. The defendant's claim was based 
upon a deed of assignment of the policy 

(16) 40 I A 24; 17 Ind. Cas. 627; 37 B 198; 15 Bom, 
LR 9; (1912) M W N 657; 1L ALJ 7;24 ML J 60; 17 
OW N209;17CL J 162 (P 0). 
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executed in his favour five years later, that 
is, in 1909, of which notice was given to 
the comparty. The trial Judge came to this 
conclusion: 8 

“On the contest between the owner of the legal 
estate and the prior equitable mortgagee, as nothing 
has been proved which should have put the owner of 
the legal estate on inquiry, and as it hasnot been 
proved that he had notice actual or constructive of the 
prior equitable charge, it follows that the owner of the 
egal estate must succeed.” 

The High Court, i. e., the Court of Appeal 
held that the person with whom the policy 
had been deposited bad the prior claim, 
Their Lordships of the Judicial Oommittee 
overruled thisdecision. During the course 
of the judgment Lord Moulton first of all 
referred to the provisions of s, 130 (1) and 
then proceeds to say: 

“Tt is admitted thatthe right to the moneys becom- 
ing due under the ‘policy is an actionable claim. 
Their Lordships are also of opinion that the section 
covere tranafers by way of security as well as absolute 
transfers. If any doubt existed on either of these 
two points it would be set at rest by the second 
Saves to the section which is given in the 

c 

“The learned Law Lord then proceeded to 
dispose of the claim made by the respon- 
dentin the appeal based upon a deposit 
aud observes; 

“The section specifically enacts that such a proceed- 
ing shall not have any such effect and a charge can 
only be created by a written document.” 
and’ then decided in favour of the person 
who had the assignment by way of charge, 
This decision has always been understood 
to mean that to deal with a chose in action 
by way of security amounts to an assign- 
ment within the meaning of the section. 
The decision of the Madras High Court in 
Gopalkrishna Iyer v. Gopalkrishna Iyer 
(17), decides: 

“Where a creditor hypothecates a debt due to him, 
and authorises the person to whom’ the debt is 
hypothecated by power of attorney in writing to 
recover the debt from the debtor, the debt is abso- 
lutely transferred to the transferee under 3. 130, 
T. P. Act.” : 

The learned Judges observed : 

“That the transfer of the debt by way of security 
as inthis case is good under the T. P. Act, has not 
been seriously questioned at the bar as it could 
hardly bein the face of s. 134. Even in the senss of 
the English Law, the assignment under Exs, A and B 
would be an absolute assignment.” , 

In the decision in Muthukrishna Aiyar 
v. Veeraraghava, Iyer (1%) the learned 
Judges followed the decision in Mulraj 
Khatau v. Vishwanath Prabhuram Vaidya 
(16) to which I have referred. The Chiof 
Justice made this observation: 

“Under Ex. A the defendants mortgaged to the 

(17) 33 M 123; 4 Ind. Oas. 420; TM L T 97. 

(18) 38 M 297; 21 Ind. Oas. 316;A I R 1915 Mad. 
1031; 25 M L J 358; (1913) M W N 839; 14 MLT 
411. i 
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plaintiffs a house and a promissory note which had 
been executed to the defendants, by a third party 
as security for money owing by the defendants to 
the plaintiffs. The promissory note was not endorsed 
to the plajutifis.........? 
. and then observed later : 

“The mortgage thereof was, in my opinion, a trans- 
fer of an actionable claim within the meaning of 
s. 130, T. P. Act, which vested in the transferee 
the rights and remedies of the transferor subject 
to the equities which remained in the transferor 
by reason of the fact that the transfer was by way of 
security.” 


This is in accordance with the decision of 
their Lordships of the Judicial Oommittee 
in Mulraj Khatauv. Vishwanath Prabhuram 
Vaidya (16). The conclusion therefora at 
which I arrive ia that although the deed 
was stated to bea deed of hypothecation, 
in law and in fact it operated asa deed of 
assignment within the meaning of s. 130, 
T, P. Act. If that be so, there is no question 
of priority of title, and the attachment 
therefore by the defendant-appellants has 
no meaning whatever. For those reasons, 
somewhat elaborately expressed, [am of 
the opinion that the decision of the learned 
Judge in the Court below is right and the 
appeal fails and must be dismissed with 
costs’ 


ManoharLall, J.—I entirely agree, 
D, Appeal dismissed, 





MADRAS HIGH COURT 
Petition No. 424 of 1927 


and 
Application No. 168 of 1940 
July 3, 1£40 
PaTANJALI SASTRI, J. 
. In re, K, M. NARAYANAN NAMBUDRI- 
PAD—INSOLVYANT 
Madras Nambudri Act (XXI of 1933), as. 5, 23— 
Interest of insolvent member of illom, tf can be sold 
to discharge his debts. 
There is nothing in as. 5 and 23 of Mad. Nambudri 
>» Act which putz any restriction on the right of the 
Official Assignee to bring the interest of an insol- 
vent member of an tllom to sale on behalf of his 
ereditors, 


Mr. P, G. Krishna Iyer, for the Insolvent. 
The Official Assignee in person. 


Order.—Learned Counsel for the insole 
‘vent'’s ¿illom has argued’ that the share of 
the insolvent in the properties belonging to 
the illom is not liable to be sold in insol- 
vency for the discharge of his debts. Sec- 
tion 3, Mad. Nambudri Act KAlof 1933, says 
that every member of an illom shall have an 
equal proprietery interest in its properties, 
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: Prima facie, therefore, the insolvent has an 
interest in the illom properties to which he 
is entitled in his own right and this should 
in the absence of any provision in the Act, 
to the contrary be available for the discharge 
of the debts due from him to his creditors, 
Mr. Krishna Iyer, relies upon ss. 5 and 23 
of the Act as indicating that the interest 
of the insolvent in the illom properties 
is not liable to be proceeded against by 
his creditors. ButI see nothing in those 
provisions having the effect contended for by 

“ the learned Counsel. Section 5, deals with 
the karnavan's power of alienation of illom 

` properties so as to bind the other members 
of the illom and does not relate to the power 
‘of a member of the illom to alienate his 

own interest, Nor does 8. 23, have any bear- 
ing on the point under consideration, as it 

‘’ provides for partition of such properties 
“subject to certain conditions. Iam unable 
to spell out ofthese provisions any restric- 
tion on the right of the Official Assignee to 
bring the interest of an insolveat member 

. of an illom to sale on behalf of his creditors. 
The application is dismissed, - 


N.B. Application dismissed. 





PATNA HIGH COURT 
Appeal No. 101 of 1937 
August 24, 1939 
Harriss, O. J. AND Momuamap Noor, J. 
GUNDUOHI 8AHU—Ptaintire— 
APPELLANT 
TETSUS 
BALARAM BALABANTRA AND OTHERS— 
DEFENDANTS —RESPONDENTS. 

Minor—Mortgage of minor's property by guardian 
not for minor’s benefit but for guardian's—Moartgage 
“ig void—No question of ratification arises—Mortgage 
by guardian found to be voidable—Subsequent sate by 
guardian free from prior encumbrances for minor's 
benefit-Sale amounts to repudiation of mortgage on 
behalf of minor —Vendee takes property free from 
encumbrance. 
_ Where the transaction entered into by the guardian 
of a minor is void, no question of-ratification by minor 
on attaining majority arises. Where the guardian 
mortgages the minor's property for -his own purposes, 
the mortgage cannot be -regarded asone for the 
benefit of the minor and must be treated as a mortgage: 
of the minor's property for the benefit of the guardian 
and therefore void: 3 s a 

Where a mortgage executed'by the guardian of 
minor's property is found to be voidable at the option 
of the minor, a subsequent sale of the property by the 
guardian free from incumbrance -for the minor's 
benefit amounts to a repudiation on behalf of the 
minor of the earlier mortgage and the vendee takes 
the property free from prior mortgage. 46,Ind. Cas, 
665 (2) and 130 Ind. Oas. 273 (3), relied'on,s. 176 Ind, ° 
Cas, 273 (4), referred to. oa 
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A. from appellate decree of the Sub- 
Judge, Puri, dated May 17, 1937. 


Messrs. R. V. Ramanamurty and H. Sen, 
for the Appellant. 
Mr. B. Mahapatra, for the Respondents. 


Harries, C. J.—This is a plaintiff's 
appeal from decree of the lower Appel- 
late Court dismissing his claim for a morte 
gage decree as against defendant No. 2. 
On November 26, 1924, the guardian ,of 
defendant No. 1, who was then a minor, 
mortgaged certain property in favour of the 
assignor of the plaintiff. On January 28, 
1927 the guardian of defendant No.1 sold 
a portion of the property mortgaged to de- 
fendant No. 2. On November 20, 1931 
defendant No. 1, who bad then attained 
majority, made a payment of Rs, 140 to- 
wards the dues under the mortgage. No 
further payments were made and the plain- 
tiff as assignee of the original mortgagee 
brought this suit to enforce the mortgage 
against defendants Nos. 1 and 2. Defen- 
dant No, 1 did not contest the suit but 
defendant No. 2 contended that the sale to 
him was free of encumbrance and that the 
plaintiff could not enforce his mortgage 
against the property which he held. Both 
the lower Courts upheld the contention of 
defendant No. 2 and dismissed the claim 
against him. The plaintiff being dissatisfied 
with these decisions has preferred this 
second appeal. 

Both the Courts below have held that the 
mortgage of November 26, 1924 executed 
by the. mother of defendant No. 1, was not 
executed for the benefit of the minor. Tt is 
true that the Courts hold that there was. 
consideration for the mortgage but the con- 
sideration was not applied for the minor's 
benefit. In short; the finding appears to be 
that the minor’s guardian mortgaged the 
minor's property for her own purposes 
rather than forthe purposes of the minor. 
Both the Oourts below have held that the 
sale by the guardian of the minor on Janu- 
ary 28, 1927- in favour of defendant No. 2 
was a transaction for the benefit of the 


‘minor and it is therefore binding upon him. 


The consideration of that sale was applied 
for the minor's benefit unlike the considera» 
tion of the mortgage of November 26, 1924, 

There can be no doubt that on Noveme 
ber 20, 1931 defendant No. 1, who hed then 
attained majority, made a payment of Rs. 140- 
towards the mortgage and it is contended 


on behalf of the appellant that this was a 


ratification of the mortgage, It was argued: 
on his behalf that. at most the mortgage of , 
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1924 was only a voidable transaction and 
that by paying Rs. 140 towards the dues 
under the mortgage the minor after attain- 
ing majority had expressly ratified the 
transaction. In any event the appellant 
contended that the mortgage transaction 
being voidable only would be good until 
the minor after attaining majority chose to 
requdiate it, The minor had never re~ 
pudiated the transaction and indeed did 
not appear in this suit, Accordingly it was 
argued thatthe mortgage isa good mort- 
gage and the sale to defendant No. 2 was 
subject to the mortgage. I am not satisfied 
that the mortgage in favour of the plain- 
tiff's predecessor was merely a voidable 
transaction. The Courts below have held 
that it was not a mortgage for the benefit 
of the minor and it must be treated as a 
mortgage of the minor's property for the 
benefit of the guardian. In fact the guardian 
mortgaged property which was not her own 
for her own purposes. Can such’ a transace 
tion be described as voidable only or is it 
a void transaction? Ocnsiderable authority 
has been cited that a transaction by the 
guardian of a minor is merely voidable but 
in those cases. the transaction has been one 
in which the guardian has exceeded hia 
authority. For example, a number of cases 
deal with mortgages or transfers made by 
a guardian appointed under the Guardians 
and Wards Act without the consent of the 
Court. These are cases in which a transac- 


tion bas been entered into for the benefit of 


the minor but in excessof the guardian's 
authority, In these cases it has always been 
held that the transaction is not void but 
Only voidable and therefore remains good 
until repudiated by the minor on whose 
behalf the transactions were entered into. 
The present case is not a case of that kind. 
It is a case where the act, was not an act 
done on behalf of the minor atall. The 
minor derived no benefit whatsoever from 
it and it may well be that a transaction of 
that kind ig void and not voidable, It would 
be strange that the law should require a 
minor to repudiate a transaction which was 
never entered into on his behalf and which. 
may well be entered into in fraud of the 
minor. If this transaction be a void trasac- 
tion then the minor could never ratify it, 
If it was a void transaction it had no legal 
efect whatsoever when the sale took place 
on January 28, 1927 to defendant No. 2 
and therefore the latter would take free of 
the mortgage. 

Even assuming that this is a voidable 
transaction, in the events that “happened, 
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defendant No. 2 has in mg view a good title 

to this property free of encumbrance. As T- 
have stated there was an out and out sale’. 
to him and that sale was for the benefit of 

the minor, It is a sale binding upon the 

minor. It was a sale by the minor's guar 

dian and in my view the act of the minor's 

guardian in selling this property free of 

encumbrance amounted to a repudiation on 

behalf of the minor of the earlier mortgage. 

It has been strenuously argued on behalf of 

the appellant that a guardian cannot repue» 

diate a voidable transaction on behalf of the 

minor. It ia said that repudiation is a matter - 
personally for the minor on attaining majo» 

rity and reliance has been placed on.certain. ' 
observations made in Muthukumara Cheity 
v. Anthony Udayar (1), There is no doubt 

that this case does support the appellant's 

contention but there are cases of the Oal- 

cutta High Court in which it has been held’: 
that a subsequent sale by a guardien may 

amount to a repudiation of -a voidable 

transaction previously entered into by the 

guardian on behalf of the minor. 

In Rajani Kanta: v; Manmatha Nath. 
46 Ind. Gas. 695 (2), the plaintiff obtained 
a mortgage of a minor's property from @ 
certificated pak an without the sanction of 
the Oourt. The money lent by the mort- 
gagee was spent by the guardian for the 
minor’s benefit, The property was subse- 
quently sold by ‘the guardian tothe defen- 
dant with the sanction of the Oourt. It was 
held that the second sale was a good sale 
free from the previous mortgage. In that 
case the earlier sale without the consent: of 
the Court amounted to avoidable transac- 
tion. The second ‘sale with the consent of 
the Court, it was held, passed the whole ins 
terest in the property free of the mortgage. 
If the first transaction was a voidable trans» 
action if was good until thé minor repu- 
diated it. There was no repudiation by the 
minor other than the act of the gurdian in 
selling the property with the consent of the 
Court. It appears to me that.the Oourt 


‘game to the conclusion that the second sale 


amounted to a repudiation of the earlier 
transaction and accordingly ths earlier 
trangaction could not be enforced: The mate 


“ter ‘was again considered by the Oalcutta 


High Court “in, Nagendra Nah Ghose v, 
Mohini. Mohan Bose (3). The earlier Oal- 


Suita case. was followed and ‘Ghose, J. on 


< (1) 38 M 867; 24 Ind. Oas, 120; AT R 1915 Mad. 206; 
SIM J 617; IMLT3 

(2) 46 Ind, Oas. 665; ATE 1918 Cal. 166, * 
- 43) A'I R71931 OAL. 131; 130 Ind. Cas, 273; 58’0 1; 


ua WN 948; Ind, Rul; (1931) Oal. 337., 
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P. 132*{observes ? 
“Jt has been held that when a guardian sells the 


second time that is enough for a repudiation of 
the prior sale.” 


There isa conflict on this point between 
the Madras High Court and the Calcutta 
High Court and as there is no express decis 
sion of this Court one should, I think, follow 
the decisions of the Calcutta High Court. It 
bas been argued that the point now before the 
Court has been decided in Jagdamba Prasad 
v. Anadi Nath (4).. In that case Manohar 
Lall, J. appears to have been of the 
opinion that any transaction entered into 
on behalf of the minor required to be 
repudiated by some means or other but it 
would appear that Wort, J. took the opposite 
view. He held that the transaction was not a 
transaction of the minor at all and accord- 
ingly no repudiation was necessary. There 
is, in my judgment, no express authority 
of the Patna High Court upon this point. 
Even assuming therefore that this a voidable 
transaction the transaction was repudiated 
by the subsequent sale. However, I am not 
satisfied on the facts of this case that this 
was a voidable transaction and I leave it 
open for consideration in some other case 
as to whether a transaction, such as this 
mortgage was, cannot be regarded asan 
entirely void transation. For the reasons 
which I have given I hold that this appeal 
fails and would accordingly dismiss it with 
costs’ 

Mohamad Noor, J.~I agree. 

D, Appeal dismissed, 

(4) 17 Pat. 460; 176 Ind. Cas. 273; A I R1938 Pat. 337; 
19 P L T 594; 11 R P 59; 4 BR 697. 

*Page of Al R 1931 Gal—[Bd] 


BOMBAY HIGH COURT 
Full Bench 
First Appeal No. 67 of 1939 
August 9, 1840 
BRAUMONT, O. J., N. J. WADIA AND 
Wasscopew, Jd. 
JAMBURAO SATAPPA KOCHARI 
PLAINTIFF — APPELLANT 
á versus . 
[ANNAPPA RAMOHANDRAPPA KABBUR 


AND oTHERS—DEFENDANTS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss. 2 (11), 
53—Son of Hindu, if legal representative within 
meaning of s.2(1L)—His liability, extent-of—S. 53, 
af negatites claim of son to be legal representative 
under 3. 2 (11)-—Fiction in 3.53, explained, 
The son of aHindu where there has been no ap- 
pointment of an executor or administrator, in law, 
“ represents the estate of his father and is, therefore, 
the legal representative within the meaning ofs, 2 
(11), and where there is an allegation that the estate of 
the father is in the hands of the son, the son is liable 
to have a decree passed against him for the father’s 
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debt to be recovered only out ofany assets of the 
father which come to his hands and are not duly 
accounted for. 46 Ind. Cas. 745 (5), doubted, 187 
Ind. Oas. 773 (1), relied on, Lallu *Bhagwan v. 
Tribhuvan Motiram (4), disapproved, Narayansamt 
v.Samidas (2), Bapuji Auditram v. Umedbhat’ 
Hathesing (3) and 134 Ind. Cas, 961 (6), approved. 

The fiction introduced in s. 53, Oivil P. O., which 
arises in execution is not intreating the son as the 
legal representative, but in treating the property 
which has passed totheson as a surviving co-par- 
cener as being property of the deceased come to the 
hands of the son. Section 53does not in any way 
negative the claim ofthe son to be a legal represen- 
tative within a. 2 (11). 


F. A., from the decision of the Assistant 
Judge, Belgaum, in 0. 8. No, 356 of 1937. 

Mr. D. R. Manerikar, for the Appellant, 

Mr, K.G. Datar, for the Respondents, 


Beaumont, C. J.—This is an appeal 
from the Assistant Judge of Belgaum. The 
plaintiff sued on a promissory note dated 
August 13, 1935, and made by the father of 
the defendants. The father died before the 
filing of this suit, and the defendants were 
sued on the promissory note as the legal 
representatives of the father. The plaint 
alleges that the executant of the promissory 
note, namely, the father, is dead and the 
defendants are his sons, and the estate of 
the deceased is in their possession. These 
allegations were not denied in the written 
statement, There is no allegation in the 
plaint that the father and the sons were 
joint; and I think the learned Assistant Judge 
was right in saying that this is a suit on a 
promissory note, and is nota suit which is 
based on the liability of the sons of a Hindu 
father to pay his debts under the doctrine 
of pious obligation, The learned Judge dis- 
missed the suit on the ground that the sons 
of a Hindu are not his legal representatives 
within s. 2 (11) (the defintion clause) of the 
Civil P. O. The definition is : “Legal repre- 
sentative” means a person who inlaw re- 
presents the estate of a deceased person. 

As was recognized by the Privy Council 
in avery recent case in Jamshedji Jeeji- 
bhoy v. Sorabji Byramji (1), the method of 
recovering a debt against the estate of a 
deceased person is not the same in India as 
itisin England. In England there must be’ 
an executor or administator who is the legal 
personal representative, and through that 
channel alone can the debt be recovered, 
If the legal personal representative admits 
assets, a decree can be passed against him 
for payment of the debt; if he does not 

(1) 42 Bom. LR 719; 187 Ind. Cas, 778; A I R 
1940 PO 75; (1940) Kar. P O 179 Sup.; I LR (1940) 
Bom. 584; 67 I A 270; 6 B R 623; 1940 O LR 319; 


44 O WN 653; (1940) M W N 706; 52LW 32 7L 
O LJ 459; (1940) 2 M L J 126 (P O) 
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admit assets, the Court can only direct 
payment of the debt by the process of ad- 
ministering the estate. But in India, Hindus, 
in particular, are not bound to take out 
letters of administration, and it is, in my 
opinion, well-settled that a Hindu son can 
be sued for the separate debt of his father 
and is liable to the extent, at any rate, of 
the separate estate of his father come to 
his hands, The cases to which we have been 
referred, Narayansami v. Samidas (2), 
Bapuji Auditram v. Umedbhait Hathesing 
(3) and Lallu Bhagwan v. Trihuvan Motiram 
(4)establish thie. I think that Lallu Bhagwan 
v. Tribhuvan Motiram (4) goes too far in 
saying that a decree is bound to be passed 
against a son ofa Hindu on proof of debt 
and without any evidence that there are 
assets of the father which have come to the 
son’s hands. The Court seems to have over» 
looked the Bom. Hindu Heirs’ Relief Act 
(Bom. VII of 1866), which provides that no 
son of a deceased Hindu shall, merely by 


reason of his being such son, be liable to | 


be sued for any of the debts of such decease 
ed Hindu, and then in effect provides that 
he is only liable to the extent of the deceas- 
ed’s assets which ‘have come to his hands 
and have not been duly accounted for. It 
seems clear therefore that the son can pléad 
in defence that no assets of the father have 
come to his hands. I think, however, that 
the cases to which I have referred establish 
the liability of a son ofa separated Hindu 
to be sued for his father’s debts, and I think 
the decision of the Privy Council in Jam- 
shedjt Jeejibhoy v. Sorabji Byramji (1) does 
treat the son of a Hindu asa legal repres- 
entative of the estate of the father, 

The learned Assistant Judge took the 
view that, reading the definition, s, 2 (11), 
and s, 53 of the Code together it was impos- 
sible to say that a son of &' Hindu was his 
legal representative. Section 53 deals in 
terms with cases arising under ss. 50 and 
52. Section 50 deals with a decree passed 
against a judgmentedebtor and not fully ex- 
ecuted at the date of his decease, and 
enables the decree to be executed against 
the legal representative of the deceased, 
Section 52 deals with the case of a decree 
passed against a party as the legal represen» 
tive of a deceased person. Saction 53 pro 
vides that for the purposes of ss. 50 and 52, 
that is to say in executing those two classes 
of decress, property in the hands of a son 
or other descendant which is liable under 


(2) 6 M 293. 


(3)8 BHOR 245. 
(4) 13 B 653. 
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Hindu Law for the payment of the debt of 
a decəased ancestor in respect of which 
a decree has been passed, shall be deemed 
to be property of the deceased which has 
come to the hands of the son or other de- 
scendant as his legal representative. The 
learned Assistant Judge seems to have 
thought that that-section provides that the 
son shall be deemed to be the legal repre» 
sentative and therefore implies that he is 
not in fact the legal representative, But 
that ia not, I think, the correct construction 
of the section. The fiction introduced is not 
in treating the son as the legal representa- 
tive, butin treating the property which has 
passed to the son as asurviving co-parcener 
as being property of the deceased come to 
the hands of the son, Section 53 arises in 
execution and its exact operation doss not 
fall for consideration in this case. 

The only real question which we have to 
determine is whether the son is the legal 
representative. If he is, then a decree passed 
against him falls within 6.52 and that may 
bring into operation s. 53 in execution. But 
at the moment we are not concerned with _ 
the operation of s, 53, except to point out 
that it doss not in any way negative the 
claim of the son to be a legal representative 
within s. 2 (11). 

Reliance was placed in the lower Court 
on a decision of this Court in Chunilal 
Harilal v. Bat Mani (5). That was a case 
in which an injunction obtained against 
two members of a joint Hindu family was 
sought to be executed against the surviving 
co-parceners, and that is a different case 
from the present case in which we are 
concerned only with a money decree. E 
must confess that I have felt great difficulty 
in understanding what the learned Judges in 
Chunilal Harilal v. Bai Mani (5) really ine 
‘tended to decide but most of their rather 
obscure reasoning is directed to the con- 
struction of s. 43, with which we are not con- 
cerned at the present moment. No doubt, 
Beaman, J. says (p. 509*): ’ 

“On no construction of the words “legal repre- 
sentative’ can members ofa joint Hindu family be 
brought within the definition now contained in our 
Statute.” 

Heaton, J. says that the sons do not fall 
with the meaning of the definition of ‘legal 
representative.” No doubt a survivor ofa 
co-parcenary does not in respect of the 
property which survives to him, represent 


. the estate of the deceased co-parcener, but 


it does not follow from that that, where the 
(5) 42 B 504; 46 Ind. Oas. 745; AI R1918 Bome 
165; 20 Bom. L R 660, 
* Page of 42 B.—[Hd.] 
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survivor is ason of a deceased co-parcener, 
he may not be the legal representative of 
the estate of the deceased. It is almost ine 
evitable that in every case the father must 
leave some property which belongs to him 
separately, even if it be only his wearing 
apparel. As indicated above, if there is no 
estate descended to the son that can be 
pleaded as a defence to the suit. In so far as 
Chunilal Harilal v. Bai Mant(5) conflicts 
with this view, I think, it is not good law. 
It was adversely criticised in Ganesh Sakha» 
ram v, Narayan (6), 

In my judgment the son of a Hindu 
where there has been no appointment of an 
executor or administrator,:- in law, (that is 
the personal law, in this case Hindu Law) 

` represents the estate of his father and is 
therefore the legal representative within the 
meaning of s. 2 (11), and where as here there 
is an allegation that the estate of the father 
is in the hands ofthe son, the son is liable 
to have a decree passed against him for the 
father’s debt to be recovered only out of 
any assets of the father which come to his 
hands aud are not duly accounted for. The 
appeal therefore must be allowed with costs 
throughout and a decree passed against the 
defendants as legal representatives of their 
father limited to the property of the father 
come to their hands and not duly accounted 
for. There will be a decree for Rs. 5,000 with 
interest at 8 per cent. per annum from 
August 13, 1935 down to the date of the suit 
and thereafther at6 per cent. per annum. 
The Judge in execution to consider the 
question of instalments. 


N., J. Wadia, J.—I agree. 
Wassoodew, J.—I agree. 
D. Appeal allowed. 


(6) 55 B 709; 134 Ind. Oas. 961; A I R 1931 Bom. 
484, 33 Bom. L R 1144; Ind. Rul. (1931) Bom. 545. 


PATNA HIGH COURT 
Appeal No. 992 of 1938 
April 15, 1940 
AGARWALA AND ROWLAND, Jd. 
SHYAM JHULAN PRASAD SINGH 
AND OTaERS—PLAINTIF¥S—APPELLANTS 
versus 


SATRUHAN PRASAD SAHI AND orners— 
DrrgNDANTS—RESPONDENTS 

Bihar Tenancy Act (VIII of 1934), as. 155,188, 25 
(a)—Heading of notice under, if should represent it 
to be direct from landlord—TIf it should in alternative 
demand that tenant should vacate holding—Miause in- 
complete at time of issues of notice but complete at 
time of suit — Notice, if defective — Duration of 
‘ tenancy—Notice not containing alternative demand 
to vacate land—Tenancy, if can be said to have 
terminated—Sutt at instance of some co-sharers, if 
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maintainable — Such suit on ground mentioned in 
8. 25 (a) found to be incompetent — Decree directing 
defendant to remedy misuse, if can be passed. 

` There ig nothing in s. 155, Bihan Ten. Act, to 
require that the heading of the notice should repre- 
sent it to be from the landlords direct and not from 
be Court at the instance of the landlords. [p, 201, 
col, 2.) 

There are no words in s. 155 to require that a 
notice under this section should demand of the tenant 
in the alternative that he vacate the holding. Obser 
vation in 128 Ind. Cas. 790 (1), held obiter. [ibid.] 

The notice is not defective because at the time it 
is issued the misuse may have been incomplete where- 
as at the time of suit it was complete. If there was 
a misuse before the service of the notice which would 
entitle the plaintifis to have compensation and 
remedy the misuse, they! can hardly lose this right 
because the misuse is subsequently enlarged. [ibid.] 

In order to have a cause of action for a suit to 
eject the defendant as a trespasser, the tenancy must 
first have been determined and the tenancy must be 
determined by the sixteen annas landlords. Where in 
the notice itself there isnot contained a demand that 
the tenant should vacate the land as an alternative to 
remedying the misuse and paying the compensation 
demanded, there is not an expression in the notice on 
behalf of the sixteen annas landlord of an intention to 
terminate the tenancy. Oonsequently a suit for eject- 
ment atthe instance of some of the co-sharors is not - 
maintainable. [p. 202, col. 1.] 

The tenancy continues in operation till the failure 
ofthe tenant tocomply with the decree made under 
gs. 155 within the term prescribed thereby. 38 Ind. Oas. 
493 (5), relied on. [ibid] 

Some of the co-sharer landlords instituted an 
ejectment suit against occupancy tenant onthe ground 
that the tenant had used the land in a manner render- 
ingit unfit for the purposes of tenancy, The suit 
waa He to be incompetent in view of the provisions 

of s, Í 

Hela, that though the plaintiffs were not entitled to 
a decree for ejectment, they ought to have a decree 
requiring the defendant to remedy the misuse. 17 
Ind. Oas. 115 (6), referred to. 

A. from the Appellate decree of the 
Sub-Judge, Muzaffarpur, dated June 27 
1938. 

Mr. Ganesh Sharma, for the Appellants, 

Messrs, G. P. Sinha and Lal Narain 
Sinha, for the Respondents. 

Rowland, J.—The plaintifis-appellants 
are Some of the co-sharer landlords of a 
holding consisting of two plots, Nos. 1120 
and 1121, held by the defendants first 
party as an occupancy raiyati holding. 
The defendants second party are the other 
co-sharer landlords, The suit was brought 
to eject the defendants first party from 
the holding on the ground referred to 
in s.'25 (a) Bihar Ten. Act, for having 
used the land comprised in the holding in 
a manner rendering it unfit forthe purposes 
of tenancy, that is tosay, by constructing 
three houses, not for agricultural purposes 
but for subletting, and by digging a ditch. 
Notice in accordance with s. 155, sub-s. (1) 
was said to have been served through the 
Munsitf's Court on behalf of the predecessor 
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ofthe plaintiffs and defendants second 
party, who was the 16 annas landlord. The 
compensation demanded was Rs. 50. The 
Munsif found that three houses had been 
constructed and a ditch excavated, and that 
the construction and excavation had been 
a misuse of the land in a manner rendering 
it unfit for the purposes of the tenancy. 
He held that the measure of compensation 
should be Rs, 20 and he passed a decree 
for ejectment unless the defendants first 
party paid compensation and restored the 
land to its original condition within three 
months by removing tke houses and 
filling up the excavation. 

On appeal the Subordinate Judge held 
that the construction of twoof the houses 
had been for legitimate agricultural pur- 
poses and had not been a misuse, but the 
construction of the third house and ex- 
cavation of the ditch were a misuse. He 
however, dismissed the suit on two grounds: 
first, that the notice served on tke defen» 
dants first party was not in accordance 
with law and, therefore, the suit was 
barred by s. 155 (1). Secondly, he held 
‘that s.188required such a suit to be 
brought by all the landlords as plaintiffs 
and the present suit, having been brought 
by some of the co-sharer landlords, was 
not maintainable. The points arising in 
second appeal are: first, whether under 
s. 155 the suit for ejectment was barred, 
on the ground of failure of the notice, to 
conform to the requirements of that 
section, secondly, whether the suit for 
ejectment, “at 
sharers, is not maintainable in face of 
s.. 188; and thirdly, if the plaintiffs 
are  disentitled to the remedy of 
ejectment, whether the whole suit includ- 
ing the claim for compensation can be dis- 
“missed. 

The notice is required to be served in 
accordance with r.3 ofthe Govt, Rules 
under the Act, which can be found at p. 700 
of Mr.’ B. K. Sen’s edition of the Bihar 
Ten. Act. No defect is shown in the 
manner of service; butitissaid that the 
notice is invalid, (a) because it is expressed 
to be a notice from the Court and not from 
the landlord, (b) because in specifying the 
particular misuse and demanding compensa- 
tion, it did mot demand, in the alternative 
that the defendants should vacate the 
holding, and (e) because in the notice it is 
said thatthe defendants were beginning 
to build the houses and dig the diteh; 
butin the suit these misuses are said to 
be complete. Thenotice which had been 
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served on the tenants had been issued on ` 
behalf of the sixteen annas proprietor 
Babu Jagat Nandan Prasad Singh, pres 
decessor of the plaintiffs and pro forma 
defendants. ït was issued through the 
Court and served in accordance with r. 3 
ofthe Govt. Rules under the Bihar Ten. 
Act in the manner prescribed for the 
service of the summons on a defendant 
under the Civil P. C. The Subordinate 
Judge thought it was defective because 
the notice actually served is headed as 
being a notice from the Court and not from 
the landlord; the landlord’s name however; 
appears on the heading asthe applicant at 
whose instance the notice is issued. There 
is nothing in 8,155 to require that the 
heading ofthe notice should represent 
it to be from the landlords direct and not 
from the Court atthe instance of the 
landlords and this supposed defect seems 
to me to be imaginary. Itis not necessary 
to read into the section words that are 
not there. There are no words in s. 155 to 
require that a notice under this section 
should demand ofthe tenant in the alter- 
native that he vacate the holding ; but in 
Muhammad Yunus v. Kamla Singh (1) 
there is an observation to this effect : 

“The law requires that the notice must set out 
the misuse complained of and must ask the defen- 
dant toremedy the misuse within a specified time 
and to pay a reasonable compensation ; in default 
to quit the land.” 

The last words of this observation seem 
to be obiter as the appeal failed on the 
ground thatthe Subordinate Judge had 
found asa fact that service of the notice 
had not been established. I do not think 
that the statute requires that the notice 
should contain an express demand to 
quit thelandin order tocomply with the 
requirements of s. 155 (1). I shall, hows 
ever, have to return later to the effect of a 
notice in which this demand is absent, 
I donot think that thenotice was defective 
because at the time it was issued the 
misuse may have been incomplete whereas 
at the time of suit it was complete. If 
there was a misuse before the service of 
the notice which would entitle the plain- 
tiffs to have .compensation and remedy 
of the misuse, they can hardly lose this 
right because the misuse is subsequently 
enlarged. Ifthe plaintiff is entitled toa 
decree to remedy the partial injury, it 
will obviously be impossible for the defen- 
dant to comply with that decree unless he 
remedies the whole of the enlarge 

(1) ALR 1930 Pat. 624; 128 Ind, Cas. 790; 11 P LT 
668; Ind. Rul. (1931) Pat. 54. 
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misuse which has taken place up to the 
time of the suit. I am therefore of opinion 
that the grounds on which the Subordinate 
Judge has held the notice to be defective 
and unfit to forma foundation for a suit 
under s. 155 are erroneous. 


The next question is whether the suit for - 


ejectment at the instance of some co-sbarers 
is not maintainable in face of s. 188, Bihar 
Ten. Act. Itissettled law that a suit to 
eject a trespasser is not anything that is 
required by the Act to be done by the land- 
lord and can be maintained by a co-sharer 
in respect of his own share; but in order to 
have a cause of action for a suit to eject the 
defendant as a trespasser, the tenancy must 
first have been determined and the tenancy 
must be determined by the sixteen annas 
land-holders, It has been held in Lachmi 
Lal v. Ganesh Chamar (2), that when the 
sixteen annas landlords being raiyats had 
given their under-raiyat anotice to quit 
that fact terminated the tenancy and a 
suit in ejectment could be maintained by 
some co-sharers only. But here we have to 
see whether the notice which was served had 
terminated the tenancy before the institution 
of the suit and there are two difficulties in 
the way of holding that it could sc terminate 
‘the tenancy, The first is that in the notice 
‘itself there is not contained a demand that 
the tenant should vacate the land as an 
alternative to remedying the misuse and 
paying the compensation demanded; that 
is tosay, there was not an expression in 
the notice on behalf of the sixteen annas 
of an intention to terminate the tenancy. 

It has been held in Gholam Mohiuddin 
Hossein v. Khairan (3), following an earlier 
decision ia Radha Prasad v. Esuf (4), 
that a tenancy must be determined by 
‘all the co-sharers before one of them can 
sue for khas possession in respect of his 
share. Secondly, the service of a notice 
under s. 155 has not the same effect as for 
instance the service of a notice under 5. 49. 
As has been held in Shyam Mandal v. 
Satinath Banerjee (5), the tenancy con- 
' tinues in operation till the failure of the 
tenant to comply with the decree made 
under s. 155 within the term prescribed 
thereby. The contention of the appellants 
before us that the tenancy came to an 
end on the expiry of the time given by 
the earlier notice under s. 155 cannot be 


(2) 13 P L T 432; 140 Ind, Oas, 14; AI R 1932 Pate 
259; Ind Rul. (1932) Pat. 289, 4 

(3) 31 O 786; 8 O W N 325, 

(4) 7 O 414; 90 L R36. 

(5) 44 O 954; 38 Ind. Gas. 493; A I R 1917 Oal. 728; 
24 OL J 523; 21 O W N7776. ; 
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accepted. That being “so, the plaintiff 
are not entitled to maintain a suit for eject- 
ment in face of the provisions of s. 155, Bihar 
Ten. Act, The question remains whether 
the suit ought to be entirely dismissed or 
whether the plaintiffs shouid get some relief 
ky way of damages. We may get some 
assistance from the decision in Gobind 
Chandra v. Kamijuddt Soyal (6). This 
was a suit brought by a co-sharer land- 
lord against a raiyat in which there was 
no prayer for ejectment; but the relief 
sought was to compel the defendant to 
fill up a tank which he had dug in the mal 
lands of the holding and in the alternative 
for damages. A suit of this nature, it was 
held, was not one which the whole body of 
landlords was required or authorized to 
bring under the Ben. Ten. Act and it 
was held that s. 158 was no barto the 
maintainability of the suit for the above 
reliefs. 

We have then to consider the form of 
decree that should be passed. Section 155 
(2) requires the decree in every suit under 
the section to declare whether the misuse 
or breach is, in the opinion of the Court, - 
capable of remedy. As may be seen from 
the decision in Afiladdi v, Satis Chandra. 
(7) and Sadia Bibi v. Dukhi Gope (8), the 
measure of compensation may be affected 
by the finding; the judgments of both 
the Oourts below are defective in that 
there is no specific finding on this point;. 
but it seems to have been assumed that 
the misuse is capable of remedy and we 
proceed on that footing, the assumption 
not having been challenged before us. 
It would seem then that the plaintiffs 
ought to have a decree requiring the defen- 
dant to remedy the misuse to the extent 
that misuse has been found by the lower 
Appellate Court; that is to say by filling 
up the ditch and removing the third cf the 
three houses which have been erected. 
The decree must also provide a measure of 
damages and here the Subordinate Judge 
has not given up the necessary finding. 
The Munsif had assessed the damage 
consisting of erection of three huts and 
digging of a ditch at Rs. 20, but the Sub- 
ordinate Judge has not found how much of 
this damage is referable to the one hut and 
the ditch. To avoid the inconvenience of a 
remand the parties have left this matter 
to the Court and we assess the damage ai 


(6) 16 O L J 127: 17 Ind. Cas. 115. | 
(7) 29 OL J 40; 34 Ind. Oas, 497; A I R 1919 Cal. 
722 


(8) 16 PL T 830; 159 Ind. Oas. 163; 14 Pat, 279; A I 
R 1935 Pat, 422; 2 BR 49; 8 RP 249. 
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Rs. 15 of which the plaintiffs as eight annas 
co-sharers are entitled to recover one-half. 
The time allowed for the defendant for 
complying with the Court's order and bring- 
ing the. compensation money into Oourt 
will be three months from this day. In 
default the plaintiff will be entitled to haye 
the misuse remedied by the Court at the 
cost cf the defendants and to execute the 
decree for the amount of damages. The 
plaintifs will get half their costs of the 


first Court and the defendants will get. 


half their costs in the lower Appellate 
Court. Parties will bear their own costa 
of the second appeal. 


Agarwala, J.—I agree. 
D. l Order accordingly. 


SIND CHIEF COURT 
Criminal Appeal No. 50 of 1940 
July 30, 1940 
Davis, O. J. 

ROOCHI BHOJOMAL—A pPELLANt 
VETSUS 
EMPEROR—RESPONDENT 

Bombay District Police Act (IV of 1890), 3. 61-D 
—Only reference to previous convictions, by Magis- 
trate—Such convictions neither proved nor offences 
specified—Conviction under s. 61-D, if proper. 

It is particularly necessary that when there ia a 
penal statute with sections of wide scops such as 
8, 61-D, Bom, District Police Act, thosa sections 
when they are applied by a Magistrate should be 
carefully applied and the Magistrate should be 
careful that all conditions necessary for their appli- 
cation are satisfied beforethey are applied. 

The previous convictions, for theft, or even for 
house-breaking, may be sufficient evidence of bad 
character, when such evidence is admissible, to 
sustain the charge that the accused are “ reputed 
thieves.” Even in summary proceedings previous 
convictions must be properly proved. Where it is 
not known for what offences the previous convic- 
tions were and the Magistrate merely refers to them 
but neither such convictions are proved nor are 
the offences specified, a conviction under s, 61-D 
cannot be sustained. 183 Ind, Cas, 219 (1), referred 
to. 


Mr. Ranjit J. Chandnani for Mr, Gopal- 
das N. Lala, for the Appellant. 


Mr. D. N. O'Sullivan, Public Prosecutor, 
for the Crown. 


Judgment.—I have before me an appeal 
by one Rochi who was convicted with one 
Loku by the Third Additional City Magis- 
trate, Karachi, of an offence unders, 61-D, 
Bombay District Police Act, and sentenced 

to three months’ rigorous imprisonment. 
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The accused Loku has not appealed, but 
as his case is much the same as the case 
of Rochi, I shall deal with his case in revi- 
gion, for it appears to me that the Magis- 
trate has not sufficiently appreciated the 
provisions of s. 61-D, Bombay District Police 
Act, and the convictions of the accused 
must be set aside, and as they have been 
already in prison for more than a month, 
I can see no useful purpose in ordering a 
retrial. 


Section 61-D, cl. (d) requires that the per- 
son who is found loitering in the street must 
be a reputed thief. The words are: “being 
a reputed thief,” but beyond referring to 
the fact that both have previous convic» 
tions the Magistrate does not show that 
either Rochi or Loku is a “reputed thief.” 
The previous convictions, of course, may 
be for theft, they may even be for house- 
breaking, which may be sufficient evidence 
of bad character, when such evidence is 
admissible to sustain the charge that they 
are “reputed thieves”. But we do not — 
know for what offences these previous con- 
victions are ; furthermore, even in summary 
proceedings previous convictions must be 
properly proved, and how these are to be 
proved is explained in Ghous Bakhsh v. 
Emperor (1), to which ruling the attention 
of the learned Magistrate is invited. It is _ 
Ithink particularly necessary that where 
there is a penal statute with sections of 
wide scope such as 8, 61-D, Bombay District - 


` Police Act, those sections when they are 


applied by a Magistrate should be care” 
fully applied and the Magistrate should 
be careful that all conditions necessary 
for their application are satisfied before 
they are applied. I think, therefere, the 
convictions must be set aside and the ac- 
cused acquitted and for the reasons I hava 
given, I see no necessity to order a ree 
trial. Order accordingly. 


8, Conviction set aside. 


(1) I LR(1939) Kar. 677; 183 Ind. Oas, 219; AIR. 
1939 Sind 203; 40 Or, L J 770; 12 R849, 
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hen can be applied retrospectively. 

: The wording of sub-s. 3 of s. 16, Income Tax Act, as 
amended by..Act V of 1937, is wide enough to cover 
not only income from sssets transferred by a husband 
to his wife aftér ‘the passing of the Act but also 
income arising from such assets transferred before 
‘the passing ofthe Act. [p. 205, col. 2.] 

_ As natural loveand affection is not consideration 
in the eye of the law, a transfer on account of natural 
love andaffection is not a transfer for consideration 
adequate or otherwise but is in effect a gift by one 
‘party bearing love and affection to the other. That 
being so, the;transfers made by the assessee to his 
wife are not transfers for consideration and therefore 
‘they are transfers such as are contemplated ins, 16 
(3) of the Act, ““{p. 207, col, 1) 

ase-law discussed.) 

Where an amending section avoids transactions, 
then it is necessary to have clear words in the statute 
if transactions entered before the Act are to be 
affected, Where, however, an amendment does not 
avoid the transactions in any way,there is no need 
for such a provision, (p. 206, col, i.] 


Mise, J. Case from the statement by the 
Oommissioner. of Inccme-tax, Bihar and 
Orissa, dated April 28, 1940, 


Messrs. P, R. Das, S. K. Majumdar and 
K. K. Banerjee, for the Petitioner. 


Mr, S. M. Gupta, for the Opposite Party. 
Harries, C. J—The facts given rise to 


‘this reference can be shortly stated as fol- 
lows ; 


The assessee, Rai Bahadur H. P, Banerji, ` 


is an owner of and a partner in certain 
collieries in Jharia and also carries on the 
business of a coal-raising contractor: His 
wife had from time to time received certain 
assets from her husband and up to the 
financial year ending March 31, 1937, 
the Rai Bahadur and his wife had been 
assessed separately to income-tax, For the 
assessment year 1937-38, however, the Rai 
Bahadur was assessed to tax under s, 16 (3), 
Income Tax Act, not only on his own in- 
come but also on a sum of Rs. 15,622 which 


e represented the income arising from the 
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assets which, I have already stated, had 
been previously transferred by him to his 
wife and which had hitherto been assessed 
separately in the handsof the wife, The 
asssssee objected to this mode of assessment 
on various grounds. He contended that his 
status was not that of an individual but the 
karta of a joint Hindu family and there- 
fore he could not be assessed as an indivi- 
dual under the said s. 16 (3) of the Act 
as had been done inthis case. The income- 
tax authorities however found as a fact that 
the agsessee was not the karta of a joint 
Hindu family and was properly assessable 
as an individual, and that finding has 
been accepted and need not be further 
referred to. ' 

The assessee further contended that the 
income of his wife had been improperly 
included in computing his total income on 
the ground that s. 16 (3) could have no ap- 
plication to transfers made to a wife before 
the terms of that sub'section were enacted 
in the year 1937. In any event, the asses- 
see claimed that the trausfera in favour 
of his wife were made for adequate con- 
sideration and therefore the provisions of 
the said section had no application to the 
case. On appeal, the Assistant Commis: 
sioner of incometax eventually rejected 
these contentions, and his decision was up- 
held by the Commissioner. The latter was 
asked to state a case upon the question 
“whether the income of Rs, 15,622 has been rightly 
included by the income-tax officer in computing the 
total income of the petitioner within the meaning of 
s. 16 (3; (a) (tt), Income Tax Act, 1922, and also whe- 
ther the provision is retrospective,” ; 

The Commissioner declined to state a case 
on this question ; but by an order of this 
Court dated December 14, 1939, he was di- 
rected to state a case upon the question. 
The Commissioner accordingly stated a case 
under s. 66 (3), Income Tax Act, 1922, and 
in it he has expressed the view that the 
provisions of s. 16 (3) (a) (iit), Income 
Tax Act, apply to transfers made in favour 
of a wife before the passing of the Amend- 
ing Act of 1937 and that the wife's income 
of Rs. 15,622 had been rightly included by 
the income-tax officer in computing the total 
income of the assessee. Two points have 
been taken before this Court on behalf of 
the assessee. In the first place, it was urged 
thats. 16 (3) (a) (iii), Income Tax Act, can- 
not apply to transfers made before that 
sub-section Came into. force, and secondly, 
that even ifthe sub-section did apply to 
such transfers, the transfers in this case in 
favour of the wife did not fall within the 
terms of that sub-section. It will be conveni- 
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ent to deal first with the question whether 
or not s. 16 (3) applies to transfers made in 
favour of a wife before that provision came 
into force. Section 16, sub-s. (3) was- 
added to the Income Tax Act, 1922 by 
Act IV of 1937, and the added sub-section is 
in these terms : 

(3) In computing the total income of any in- 
dividual for the purpose of assessment, there shall be 
included (a) so much of the income of a wife or minor 
child of such individual as arises directly or indirect. 
ly: Ci) from the membership of the wife in a firm of 
which her husband isa partner; (ti) from the admis- 
sion of the minor to the benefits of partnership in a 
firm of which auch individual isa partner; (itz) from 
assets transferred directly or indirectly to the wife 
by the husband otherwise than for adequate conside- 
ration or in connection with an agreement to live 
apart; or (iv) from assets transferred directly or indi- 
rectly to the minor child, not being a married daughter, 
by such individual; and (b)so much of the income 
of any association of individuals consisting of such 
individual and his wife as arises from assets transfer- 
red to the association by such individual.” 

Section 5 of this Amending Act expressly 
provides that this addition of sub-a, (3) to 
s. 16, Income Tax Act, “shall not have 
effect in respect of any income chargeable 
to income-tax for any year ending before 
April 1, 1937." Ia other words, the method 
of computing the total income of any indi- 
vidual as laid down in the new sub-a. (3) to 
s. 16 of the Act, shall not be applied to the 
computation of any income chargeable to 
income-tax for any year ending before April 
1, 1937. Itisto be observed that in the 
present case the method of computation was 
applied to income chargeable to incomestax 
for the assessment year 1937-38, that is for 
the year ending April 1, 1938, 

It was strenuously argued by Mr. P. R. 
Das on behalf of the assessee that sub-s. (3) 
of s, 16, Income Tax Act, is directed at 
transactions and thatit,in effect, renders 
transfers made otherwise than for adequate 
consideration by a husband to his wife 
invalid for the purposes of Income-tax 
law. As the sub-section was directed 
against transactions, he urged that it could 
not be held to invalidate what had been 
done before the passing of the Act. It isa 
well-established rule of construction of 
statutes that no provision should be held to 
be. retrospective unless the words of the 
statute compel the Oourtso to hold. The 
statute can only be held to have retrospec- 
tive effect if it is expressly stated thatit is 
to have such effect or if by necessary impli» 
cation such effect must be given to it, In 
my view, however, this added ‚sub-section is 
not directed towards transactions between 
husband and wife and in no way invalidates 
such transactions. From the very words 
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of the sub-section it is assumed that the 
transactions are valid ones and that the 
income arising from the transferred assets 
is the income not of the husband who 
transferred but of the wife who received the. 
assets. What is to be included in compute 
ing the total income of the husband is 

“go much of the income of a wife ......... of such indivi- 
dual as arises directly or indirectly ......... from assets 


transferred directly or indirectly to the wife by the 
husband...... y 


In short, the wife's income is still to be 
treated as the income of tbe wife, but in 
certain circumstances it has to be added 
to the husband’s income in computing the 
total income of the latter. The section in 
no way affects the validity of the trans- 
fers but only provides a method by which 
such income isto he taxed. For the years 
after April 1, 1937 the sub-section provides- 
that income from certain assets transferred 
by the husband to the wife will be included 
in the husband’s income for the purposes 
of taxation and will not be taxed separately 
as hitherto. That being so, there is ne 
reason why the sub-section should not be 
held to apply to a wife's income arising 
from assets transferred before the Amend- 
ing Act came into force. Further, the words- 
ing of s,5 of the Amending Act, IV of 1937, 
suggests that sub-s. (3) of s. 16 should ` 
have such effect, because it states that the 
amendment “shall not have effect in ress 
pect of any income chargeable to income- 
tax for any year ending before April 1,. 
1937.” In other words, itis tohave effect 
in respect of any income chargeable to 
income-tax for any year subsequent to that 
date. Further, the wording of the sub- 
section is wide enough to cover not only 
income from assets transferred by a huse- 
band to his wife after the passing of the 
Act but also income arising from such 
assets transferred before the passing of the 
Act. 

In support of the argument that this sub- 
section has no application to a wife's income 
arising from assets transferred before the 
passing of the Act, reliance was placed 
upon subss. (8) of s. 44-D, Income Tax Act.. 
Section 44-D is the first section in 
Chap. 5°B which is entitled “Special 
provisions relating to avoidance of liabie- 
lity to income-tax and super-tax,” and 
the marginal note to s. 44-D is ‘‘Avoid- 
ance of income-tax by transactions result- 
ing in the transfer of income to persons. 
resident or ordinarily resident abroad,” 
This section provides:that in certain cases 
of transfers of assets to persons resident. 
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or ordinarily resident abroad, the income 
therefrom shall be deemed to be the income 
of the assessee for the purposes of the Act. 
In short for the purposes of income-tax 
income which isin name the income of a 
person not assessable is deemed to be the 
income of the person assessed. In short, 
the transfers at least for the purposes of 
income-tax are avoided. Subes (8) tos. 44D 
‘provides that; 


“The provisions of this section shall apply for 
income-tax and 


the purposes of assessment to 
‘ssuper-tax for the year ending on March 31, 1940, 


and subsequent years, and shall apply, in relation 
assets and associated operations 
‘whether carried out before orafter the commence- 
Act, 


to transfers of 


mentor the Indian Income-tax (Amendment) 


It is pointed out that in this section 
which was added in the year 1939, it is 
expessly provided that its provisions are 
‘to have retrospective effect and 
apply to transfers made before the passing 
of the Amending Act. 
tended thatifit was the intention of the 
Legislature that the provisions of sub-s, (3) 
-of 8, 16 of the Act were to apply to transfers 
made in favour of a wife beforethe pass- 
ing of the Act a like provision would have 
‘been included. In my judgment there is no 
‘geal force in this contention. Where an 
amending section avoids transactions then 
it is necessary to have clear words in the 
Statute if transactions entered before the 
‘Act are to be affected. Where, however, 
an amendment does not avoid the transac- 
‘tions ip any way, there is no need for such 
.a provision. Section 16, sub-s. (3) of the 
Act, so far from avoiding the transfers 
made by a husband in favour of a wife, 
assumes that such transactions are valid 
and that the income arsing from the assets 
‘transferred is infact the income of the 
wife. All that the sub-section provides is 
that for the purpose of taxation the wife's 
income. will not be assessed in the hands of 
-the wife but will be added to the husband’s 
income for the purpose of ascertaining the 
total income to be taxed, In my judgment 
the provisions of sub-s. (3) of s. 16, Income 
“Tax Act, apply to all assessments made for 
the years subsequent to April 1, 1937, and 
apply to income derived from assets trans- 
ferred by a husband to the wife whether 
such transfers were made before or after 
. April 1, 1937. 


The second contention urged by Mr, P, 
R. Das was that, even if the sub-section 
-applied to income from transfers made 
before the Amending Act came into force, 
» ithe snb-section had no application to the 
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facts of the present case. The income of 
the wife is only to be added to the hus» 
band’s income in computing- the total 
income of the latter where such income 
arises from assets transferred directly or 
indirectly to the wife by the husband other- 
wise than for adequate consideration or in 
connection with an agreementto live apart. 
Admittedly the assessee and kis wife are 
living together; but it is urged that the tran- 
sfere in this case were made for adequate 
consideration, and that being so, the income 
arising therefrom should not be added to 
the husband’s income in computing the 
latter's total assessable income. The ine 
comoe-tax authorities have found that the 
wife gave no monetary consideration for 
any of these transfers and that they were all 
made on account of natural love and 
affection between the parties. Mr, Das 
admits this but contends that a transfer by 
a husband to wifeon account of natural 
love and affection is a transfer for adequate 
consideration. Further it was urged that 
the word “consideration” in this sub-section 
isnot usedinits legal sense but means 
reason or motive. In short the sub-section, it 
is said, has no application in cases where 
the husband has made a gift to his wife for 
a good reason or motive such as love or 
affection. 

In my judgment the word “consideration” 
appearing in this sub-section is used in ite 
legal sense as it is used in connection with 
the transfer of,assets. A transfer of assets 
may be gratuitous or wholly without consi- 
deration or it may be with consideration, 
that is for some return moving from the 
transferee to the transferor, The word 
“consideration” isnot defined in the T. P. 
Act, and in my judgment it must be given 
a meaning similar to the meaning which it 
has in the Oontract Act, Section 2 (d), 
Contract Act, defines “consideration” in 
these words : 

“When, at the desire of the promisor, the promi- 
see ‘or any other person has done or abstained from 
doing, or doesor abstains from doing, or promises 
to doorto abstain from doing something, such 
act or abstinence or promise is called a considera- 
tion forthe promise,” 

In all cases where a transfer is for consi- 
deration, there must be some such act or 
abstinence or promise otherwise the trans- 
fer will be without consideration. The 
expression “natural love and affection” is 
not regarded as good consideration under 
the Oontract Act, and this ia clear from 
the terms of s, 25, of that Act. A verbal 
agreement, for example, made on account 
for natural love and affection between the 
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parties is void as being an agreement with- 
out consideration and such an agreement 
is only valid and enforceable if it is 
expressed in writing and registered under 
the law for the time beingin force for the 
registration of documents, As natural 
love and affection is not consideration in 
the eye of the law, a transfer on account 
of natural love and affection is not, in my 
view, a transfer for consideration adequate 
or otherwise but is in effect a gift by one 
- party bearing love and affcction to the 
other. That being so, the transfers in 
this case made by the assessee to his wife 
were not transfers for consideration and 
therefore they are transfers such as are 
contemplated in s. 16 (3) of the Act. 

Even if itis assumed that “natural love 
and affection” amounts to consideration 
within the meaning of this sub-section, such 
could not, in my view, amount to adequate 
consideration. Mr, Das has contended that 
the words “adequate consideration” used 
in this sub-section mean nothing more than 
good consideration, Tf there is good consi- 
deration, the Courts are not usually con- 
cerned with its adequacy. The adequacy of 
consideration is a matter for the parties. 
All that the law concerns itself with is 
- whether there is good and legal consider- 
ation. Adequacy of consideration may be 
material when a Court is considering whe- 
ther a transfer has been made voluntarily 
and with a full understanding of its effect. 
Inadequacy of consideration may, in 
circumstances, suggest fraud, coercion, 
mistake and such like. Once however a 
Court is satisfied that a person has entered 
intoan agreement freely and with full 
knowledge of its purport and effect, then 
such agreement will be held valid if it is 
supported by consideration whether such 
is regarded by the Court as adequate or 
not. In short, the law draws a clear dise 
tinction between good consideration and 
adequate consideration. A transaction may 
well be valid though the consideration in 
the view of an independent tribunal might 
be wkolly inadequate, 

Even assuming therefore that natural 
love and affection might amount to good 
consideration which, in my View, it does 
not, that would not be sufficient. The 
wife’s income will only be assessed in her 
hands ifit arises from assets transferred 
for adequate consideration that is considerae 
tion which is eufficient or reasonable hav- 
ing regard to the valus of what is transfer- 
red, It must be equal or nearly equal in 
magnitude or extent to what has been 
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transferred, If natural love and affection 
is held to be adequate consideration then 
the sub-section becomes, toall intents and 
purposes, a dead letter, In fact it could 
neyer apply to income from assets which 
were the subject-matter of any gift by a 
loving husband to his wife and could only 
apply to rare cases where a husband actul- 
ly sells or transfers property to his wife 
for some material return which in value or 
extent was for less than the value of the 
property transferred. To hold that this sub- 
section has no application to out and out gifts 
but only to transactions, such as sales at a 
very low or nominal price, would be to 
give the sub-section a meaning which could 
never have been intended by the Legisla- 
ture. In my judgment, transfers by a 
husband to his wife of assets otherwise 
than for adequate consideration, cover all 
transfers in the nature of gifts or transfers 
made purely on ths ground of natural love 
and affection, That being so, the incomes 
tax authorities were right in holding that 
s. 16 (3) applied to this case. 

For the reasons which I have given, I 
would answer the question in these terms, 
Section 16 (3) (iii), Income Tax Act, 1922, 
applies to income from assets transferred 
by ahusband to a wife otherwise than for 
adequate consideration, though such trans» 
fers were made before the sub-section came 
into force and that the income of Rs. 15,622 
in this case was rightly included in compute 
ing the total income of the assessee. The 
assesses must pay the costs of this proceed 
ing, which I would assess at five gold 
mohurs. The sum of one hundred rupees 
in deposit will be retained by the incomes 
tax authorities, 


Fazl Ali, J.—I agree. 


Manohar Lalli, J—For the assessment 
year 1937-38, the assessee has been assessed 
on the income of his previous year ending 
March 31, 1937, by including as a part of his 
income another income which used to be 
assessed inthe previous years in the name 
of his wife Smt. Abhaya Sundari Debi, 
In consequence of the amendment of the 
Income Tax Act by Act IV of 1937 the in- 
come-tax officer investigated the matter, in 
order to find out whether that portion of the 
income of the wife which he ought to add 
to the income of the assessee for the pur- 
pose of computing his total income in the 
assessment year was “from assets trans- 
ferred direclty or indirectly to the wife by 
the husband otherwise than for adequate 
consideration, “The assessee admitted before 
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the income-tax officer that the bulk of the 
investments in his wife's name producing 
the income in question were from “the 
money of his earnings.” The Assistant 
Commissioner, as stated i in his order, dated 
February 14, 1938, in paras. 8 and 10 also 
held that although the income earned by 
the wife was derived from deposits, 
interest on securities and house pro- 
perties : 

“but as it was admitted that the necessary fund to 
secure the sources was originally supplied by the 
assesses out of his own savings, they had to be 
aggregated for a joint assessment under s. 16 (3), 
Income-Tax Act.” 

The Commissioner of income-tax by order 
dated September 10, 1938, when dealing 
with the combined application of the 
assessee under ss, 33 and 66 (2) of the Act 
set aside these orders and remanded the 
case, for reconsideration after determining 
the status of the assessee. The Assistant 
Commissioner accordingly reheard the 
appeal and came to the conclusion that the 
assessee was rightly assessed with the 
status individual. It appears to have been 
argued before the Assistant Commissioner 
that the. assets were transferred to the 
wife in this- case for natural love and 
affection and that the transfers were not 
bogus. But the Assistant Commissioner 
overruled this contention and held that : 
“asthe assesses does not contend that he made 
any transfer for legal consideration his wife's 


income cannot escaps the operation of s. 16 (3) 
(a) (iii), re 
The Commissioner of Income-tax was 


again moved to make a reference under. 


s. 66 (2),.on the question whether the 
income of the wife to the extent of 
Rs. 15,622 has been rightly included by the 
income-tax Officer in computing the total 
income of the petitioner within the meaning 
of s. 16 (3)f (a) (iii), Income-Tax Act, 1922. 
But the Oommissioner refused to makea 
reference because he held that the income 


in question : 
“scerued or arose from assets belonging to the 


petitioner but transferred to his wife some 
years before the passing of the amended sub- 
section,” 


- The Commissioner also found that apart 
from love or affection the wife had not 
given any valuable consideration for the 
transfer of the assets by the assessee and, 
therefore, the transfer was not for adequate 
consideration within the meaning of the 
amended section. The question, therefore, 
for decisionis whether atransfer by the 
husband of his assests for love and affection 
to the wife is a transfer for adequate 
consideration, Mr. P. R. Das, who ap» 
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Peared for the assessee, argued that the 
words “adequate consideration” should be 
held to be synonymous with legal considera- 
tion, He submitted that when the, Legis- 
lature has deliberately used the . word 

“adequate”, which has a plain dictionary 
meaning of ‘sufficient’, recourse: ‘is. not 
permissible tothe provisions of Contract 
Act which defines consideration and deal , 
with the adequacy or inadequacy of. con®” .* 
sideration within the meaning. of -that 
statute, In my opinion, this argument: is- 
not sound. The Legislature by the Amend- 
ing Act IV of 1937 is itself considering the 
income derived- from transfers which can 
only be made as.a result of valid contracts, 
The Legislature is not attempting to strike 
at the transfers but is out to tax the 
income derived from such transfers 
{which are valid in law) provided the 
income is derived from the assets transferr- 
ed tothe wife for which she has not paid 
adequate consideration. It will be noticed 
that the word used is not consideration 
or good consideration but adequate cone 
sideration. Whatthen is themeaning of 
the words ‘adequate consideration’? -In. 
the Imperial Dictionary the word ‘adequate’ 
is stated to mean ‘equal’ proportionate, 
exactly correspondent,fully sufficient’. - 

In Curlewis v. Clark (1),.the Court was 
dealing with the validity of the plea taken 
by the defendant that the plaintiff agreed 
to take a. paper ‘capable, by the insertion 
of a drawer, of being made into `a. nego- 
tiable instrument, as . a satisfaction- for 
£64 4s, 6d. if the “bill should be paid ab, 
maturity, if not, then the defendant should. ` 
be liable to the. payment: of, 10. Pol- 
lock, ©. B. and ‘the other learned Barons 
held that this plea was good. Parke B. 
made tbese observations, after narrating the 
facts which I have stated above : 

“The question is whether that affords a good | 
answer, I thinkit does, It is a different question 
whether the plaintiff may or may not have ‘made a^ 
bad bargain; at all events, he takes something 
which is capable of being made of, value. If a 
good consideration. exists, the Ootrt cannot 
enter into the question ofthe ” adequacy of the 
value.” $ 

In Tennent v. Tennets (2), the following 
quotation is taken from the speech of Lord 
Westbury at-p. 9*: $ 

“But the ‘transaction having been clearly a real 
one, it is impugned by the appellant on the ground 
that he parted with, valuable property for a most 
inadequate consideration, My Lords, itis true that . 
there is an equity which may be founded upon 

(1) (1849) 3 Ex, 379; 18 -L J Ex, 144; 6 Dowl. & L 
455; 77 R R 651, 

(2) (1870) 2 H L So, App. 6. 

¥*Page of (1870) 2H Like App.—|Hd.) ; 
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gross inadequacy of consideration. But it can only 
Þe where the inadequacy is such as to involve 
the conclusion that the party either did not under- 
‘stand what hewas about or was the victim of some 
imposition. It is impossible to say that the 
inadequacy.of consideration in this case amounts 
“to anything* like proof to warrant either of those 
“conclusions.” : 
Lord. Chancellor, Lord Hatherley, Lord 

Chelmsford and Lord Colonsay came to the 
.-Bame conclusion, In AdministratorGeneral 
` of Bengal v. Juggeswar Roy, (3) Sir 

Montague Smith in delivering the judg- 

ment of their Lordships of the Judicial 
- Committee relied upon the above quoted 
~ ‘observations of Lord Westbury. The case 
arose out of a‘ suit instiuted by Robert 
John Jackson (on whose death the Adminise 
tratoreGeneral of Bengal was substituted on 
the. record as plaintiff) fo set aside con- 
veyances executed by Mr. Jackson on the 
ground that he was a minor at the time of 
the execution and that he was fraudulently 
induced to part with his property, with- 
out fully understanding the nature of the 
transaction and for an inadequate price. 
Their Lordships were unable to. come to 
the conclusion that the evidence of in- 
‘adequacy of price was such as to lead 
them to the conclusion that the plaintiff 
did not know what he was about or was the 
victim of some imposition, or that the son 
at the relevant dates was altogether in the 
position of a minor without any one to 
advise him. At p. 197* Sir Montague Smith 
made these observations: 

“Independently however of this consideration, it 
connot, their Lordships -think, be said that the 
purchase-money was so grossly inadequate that its 
inadequacy amounts to proof of an imposition 
upon the plaintiff.” 

In Cloes v. Trecothick (4) at p. 246 Lord 
Obancellor Elden held with regard to the 
facts of the case before him that inade- 
quacy of price was out of the question and 
made these important observations at 
DP. 2467: 

- “Inadequacy of price does not dopend upon a per- 
son giving pretium af fectionis, from any peculiar 
‘motive, beyond what any other man would give, 
the reasonable price. But, farther, unless the in- 
adequacy of price is such aa shocks the conscience, 
and amounts in itself to conclusive and decisive evi» 
dence of fraud in -the transaction, it is not itself 
a sufficient ground for refusing’ a specific perform. 
ance: Vestern v. Russell (5) and the notes, 193; 
and 8 Ves. 137. How upon these cireumstances is 
‘there such inadequacy of price as to cut down the 
bargain, or suthorise the Court not to complete it ? 


(3) 30 192; 1 OL R 107; 3 Sar. 760 ( O). 
(4) (1804) 9 Ves. 234 (246); 1 Smith 233; 7 R R 
(5) (1814) 3 Ves, & B 187; 13R R178, 


* Page of 3 Od.) 
qPage of (1804) 9 Ves.—-[(Hd.] 
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‘Tt seems to mse froma consideration of 
these high authorities that the Courts have 
always held that adequacy of consideration 
means something different from good cons 
sideration, A transaction such as a trans- 
fer by one person to another will be held 
to be good eventhough the consideration 
for itis not equal to the real value of the 
property, although the Oonrts will consider 
where the consideration’ is not adequate 
or grossly inadequate but only in order to 
decide whether the transferor was not ime 
posed upon: See for instance the illastra- 
tion tos 25, Contract Act, IX of 1872, which 
deals with agreements which are void if 


they are without any consideration unless 


they come.within the stated exceptions. Exe 
planation 2 is instructive. It says: 

“An agreement to which the consent of the pro- 
misor is freely given is not vold merely because the 
consideration is inadequate, but the inadequacy of 
the consideration may be taken. into account by 
the Oourt in determining the question whether the 
consent of the promisor was freely given.” 

Illustration (g) is equally instructive. 

“A agress to sella horse worth Rs. 1,000 for Rs, 10, 
A denies that his consent to the agreement was 
freely given. The inadequacy of the consideration 
is a fact which the Oourt should take into account 
in considering whether or not A’s consent was 
freely given.” : ; 

An interesting illustration more apposite 
to the present enquiry is afforded by the 
case in Hitendra Singh v. Maharaja of 
In that cass the husband 
governed by the Mithila School of Hindu 
Law transferred his property by making a 


- hiba-bil-ewaz (gift for consideration) io 


favour of his wife; the property so conveyed 
was immovable property togetaer with all 
zamindari rights and was of the value of at 
least Rs. 1,89,963. The wife paid Ra, 41,532 
only and was granted the right to hold this 
property from generation to generation. 
One of the questions which at once arose for 
decision was whether the transfer by the 
husband to the wife under this document 
was a bona fide and nota nominal or illu- 
sory transaction, Their Lordships of the 
Judicial Committee held that: 

“Their Lordships have no doubt that it was not 
a gift pure and simple Upon the findings of fact 
arrivedat by the Oourts in India the transfer was 
for consideration. The consideration was not illu- 
sory; it was substantial. Under the Muhammadan 
Law a transfer by way of a Aiba.bil-ewaz is treated 
as a sale and not as a gift. Tholimitation upon 
alienation imposed by the Mithila law in the case 
of a gift by hugband to wife, applies exclusively to 
pure and simple gifts, and not to a gift forcon- 


(6) 55 I A 197; 109 Ind, Oas. 858; AIR 1998P 0 
112; 7 Pat.500;9 P L T 295; 26 A L J652; 3220 W 
@ Or 48 O LJ 83; 28 LLW 12; 55M LJ 615 

}. 
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sideration such as in the present case, (at pp. 204 
and 205*),” 


This . case affords an illustration of the 
proposition which I have endeavoured to 
establish above that a transfer by the 
husband to the wife may be held to be valid 
if it is for consideration although the con- 
sideration is wholly inadequate. The Civil 
Courts are familiar with the question of the 
inadequacy of sale price fetched at auc- 
tion sales held under the Oivil P. ©. 
while dealing with applications under 
O. XXI, r. 90. Many sales are confirmed 
even though the price fetched is wholly 
inadequate if the applicant has been un- 
able to satisfy the other requirements of law. 
Fer these reasons I agree that the answer 
to this question should be as suggested by 
the Commissioner. 

It was then argued that the provisions of 
8,16 (8) (a) (iii) are not retrospective. But 
8.5 of the Amending Act, IV of 1937 has 
made it clear that the amendment made in 
the Income-Tax Act by this provision “shall 
not have effect in respect of any income 
chargeable to income-tax for any year 
ending before April 1, 1°37, This provision 
is very clear. Mr. Mazumdar who followed 
Mr. Das drew attention to tke provisions of 
s. 44D (8) and submitted that where the 
Legislature wanted to bring into taxation 
the assets trareferred before or after an 
amendment they have specifically said so. 
The obvious answer is afforded by sub- 
el. (1) by which alone theincome from such 
transfers are to be deemed to be the income 
of the transferors. In the case under con» 
sideration before us, the income remains the 
income of the wife but has to be added to 
the income of the husband unlike the cases 
contemplated by s. 44-D and I have shown 
ebcve that the Amending Act dces not hit at 
any transaction at—all previous trans- 
actions continue to maintain their validity. 
I would therefore hold that the provisions 
of s. 16 (3) (a) (iii) inserted by s. 2 of the 
Amending Act IV c£1937 cannot be applied 
in respect of any income chargeable to in= 
comertaz for any year ending before April, 
1, 1987. The assessment in question here 
is for the year subsequent to this date. As 
the assesses has failed in both his conten- 
tions, I agree that he should pay the costs 
cf the Commissioner as proposed by my 
Lord the Chief Justice. 


D. Reference answerd. 
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MADRAS HIGH COURT 
Appeals Nos. 21 and 22 of 1940: 
August 8, 1940 


KING, J. a 
NANJUNDA OHETTY—APPELLANT 
versus . : 
Y. P. R, L. M. L. LAKSHMANAN .. 
CHETTIAR AND oraERs— 
RESPONDENTS ; 

Ezecution—Arrest — Decree only against family 
properties in hands of judgment-debtor— Application 
for his arrest, if in accordance with law. ’ 

The granting of a decree against assets in 2 | 
judgment-debtor’s hands does not necessarily pre- 
clude execution against him personally. Hence even. 
where the decree against the judgment-debtor is 
only against the family properties in his hands, an 
application for his arrest in execution of the dec- 
ree is in accordance with the Jaw. 35 Ind. Oas 
614 (3), followed, 43 Ind, Oas. 537 (1) and Pandari- 
nath Bapujtv., Lilachand Hattbhai (2), referred 
to. ` 

A. against appellate orders of the Dise 
trict Court, Ooimbatore, dated October 28 
and 27,1939 respectively. 

Messrs. K. S. Desikan and C. D. Venkata» 
ramanan, for the Appellant. 
~- Mr. A, C. Sampath Ayyangar, for the 
Respondents. 


Judgment.—The question at issue in 
these two appeals is whether two applica: 
tions for execution filed by the decree-holder 
on February 17, 1936 were or were not in 
accordance with law. The prayer in each 
application was for the arrest of defendant 
No, 1. The decrees, as they then stood amende 
ed, did not in either case made defendant. 
No. 1 personally liable, but were only 
against the family properties in his hands. 
Both Ooruts below have held that these 
applications were in aecordance with law. 
In appeal it is argued that the applications 
were not in accordance with law as the 
relief asked for was one which the decree 
did not permit of being granted. If this 
premise is correct, I think the conclusion must 
follow, Ramakrishna Kadir Velu Swami v. E, 
D, Corporation Ltd., London, 43 Ind, Oas. 537 
(1) and Pandarinath Bapuji v. Lilachand 
Haiibhat (2), are instances in which this. 
legal principle has been applied. But I 
am bound by a Bench decision of this 
Court to hold that the premise is not cor- 
rect. That decision is Ramchandra Naidu v. 
Tirupathi Naidu, 35 Ind.. Oas. 614 (3) and it 
deals with precisely similar facts. It is 
there held in effect: that the granting of 
a decree against assets in a judgment- 


$ 


(1) 43 Ind. Cas, 587; A ER 1918 Mad. 396. 
(2) 13 B237 >. l 
(3) 35 Ind, Cas, 614; AIR 1917 Mad. 623; (1916}% 
MW N 1287. ; Es Sa 
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debtor's hands does not necessarily preclude 
execution against him personally. In certain 
circumstances which are provided for by 
s. 52 (2), Civil P. O., such a mode of execu» 
tion may be permitted. It is also pointed 
out that the judgment-debtor in that case 
was not asked to, explain whether such 
circumstances existed cr not which is also 
true here. I find that in Rustomji’s Gom- 
mentary on the Limitation Act it is doubted 
whether this decision is good law but as 
it has never been overruled in Madras or, 
so far as I am aware, dissented from in 
any reported decision, it is binding upon 
me, The result is then that these appeals 
must fail and are dismissed with costs. 
Leave refused. 


N28, Appeals dismissed. 





PATNA HIGH COURT 
Miscellaneous Judicial Case No. 15 of 1940 
November 11, 1940 
ROWLAND, J. 

GOPI LOHAR ANp OTABRS——PETITIONERS 


versus ` 
Babu MAHESHWAR PRASAD NARAIN 
SINGH AND OTHERS-— OpPPosITR PARTY 
Civil Procedure Code (Act V of 1908), O. XLI, 
r. 2i—Appeal against respondent dismissed ex parte 
Some observation in nature of obiter dicta against 
respondent, if a ground for restoring appeal under 
r. 21, 
The difference of language between O. IX, r. 13 and 
O. XLI, r. 21 does not necessarily mean that the 
conditions in the latter rule are fulfilled merely by 


the presence of some observations of the nature of . 


obiter dicta. Rule 21, O. XLI, is not wide enough 
to cover the case of an appeal which has been wholly 
dismissed, ex parte against the respondent merely by 
reason of some remarks which may be in the nature 
of the obiter dicta and thus incapable of constituting 
a final decision of the matter discussed so as to be 
res judicata, 

The fact that the respondents did not receive notice 
of the appeal in time is a sufficient cause to restore 
the appeal under O. XLI,r. 21 to the file for re- 
hearing, if such an application be otherwise main- 
tainable. 


Mr. 
tioners, 

Messrs. Hareshwar Prasad Sinha and 
Harians Kumar, for the Opposite Party. 


Judgment. — This is an application 
framed as under O, XLI, r. 21 of the 
Civil P. O. to restore to the file for ree 
hearing an appeal which was heard and 
decided ex parte. The petitioners were 
the defendants in the original suit and 
were respondents in the appeal to this 
Court. The suit had been dismissed by 
the Oourts below and the second appeal 


Harnarain Prasad, for the Peti- 
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was dismissed by this Court, It is therefore 
objected that au application for re-hearing 
under O. XLI, r. 21 does not lie and should 
not be entertained. 

The provisions of O. ALI. r. 21 correspond 
to those of O. 1X, r. 13 to which I may 
refer by way of comparison, An applica» 
tion under O. IX, r. 13 will lie “in any 
case in which a decree is passed ex parte 
against a defendant, and if seems perfectly 
clear that an application for re-hearing of 
a suit will only lie at the instance of the 
defendant if a decree has been passed 
against him. The wording of O. XLI, 
A 21 is not identical. This rule provides 
that i 

“Where an appeal is heard ex parte and judg- 
ment is pronounced against the respondent, he 


may apply to the Appellate Court to re-hear the 
appeal," 


The applicants notwithstanding that the 
appeal against them was dismissed, seek 
to obtain the benefit of this rule as being 
persons against whom judgment was proe 
nounced because of some observations 
made in the course of the judgment by 
which the appeal was decided. I should 
here explain that the claim of the plainte 
iff in suit was to eject the defendants 
from a holding which the latter had pure 
chased from a tenant who held it under 
the plaintiffs. Among the defences set up 
were these:—that the tenancy waa transfer- 
able and a permanent tenancy not termin» 
able at the instance of the plaintiff; in 
the alternative that if the tenancy had 
not been in its inception a permanent 
one, the plaintiffs, having acquiesced in the 
construction by the defendants of perma» 
nent pucca buildings on the premises, were 
estopped now from asserting that the ten- 
ancy was nota permanent tenancy; it was 
further contended that the plaintiffs had 
no cause of action on the ground that 
they had not given notice to terminate the 
tenancy. In the Courts below which had 
to decide the questions of fact, the first 
ground of defence failed, but the suit was 
dismissed on the view that although the 
original lease had not been made in pere 
petuity, the plaintiffs were estopped by 
acquiescence from treating it as a tempos 
rary tenancy and ejecting the defendants, 
In this Court that finding was assailed and 
inthe judgment of the appeal the argu- 
ments against holding that there was 
estoppel by acquiescence were set out and 
examined, the conclusion being reached 
that an estoppel did not arise, but that tha 
defendants could not be ejected without 
the service of a proper notice. In the 
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result the appeal and the suit were dismiss. 
ed. The applicants urge now that the 
observations in the judgment regarding 
the plea of estoppel by acquiescence if 
acted upon and taken as final will have 
the effect of making it impossible for 
them to resist any subsequent suit in eject- 
ment that may be brought against them 
after service of the requisite notice, and it 


is suggested that in placing on record those ' 


observations judgment was in substance 
pronounced against the respondents. In 
my view the contention is not well-founded. 
The difference of language between O. IX, 
r, 13 and O. XLI, r. 21 does not necessarily 
mean that the conditions in the latter 
rule are fulfilled merely by the presence 
of some observations of the nature of 
obiter dicta, It can readily be understood 
that the language of r. 21 of this Order 
could not be identical with that in O. IX, 
T. 18 so as to limit r. 21 to cases in which 
a decree against the respondent had been 
passed in the appeal, because the appeal 
may have other results than the passing 
of a decree against the respendent. It may 
for instance lead to an order of remand or 
the calling for further evidence, cases which 
would nct be covered by the rule if it 
were expressed to be applicable only where 
the appeal is heard ex parte and is decreed 
against the respondent. I am, however, of 
opinion that the rule is not wide enough 
to cover the case of an appeal which has 
been wholly dismissed, merely by reason 
of some remarks which may be in the 
nature of obiter dicta and thus incapable of 
constituting a final decision of the matter 
discussed so as to be res judicata. For this 
reason I am of opinion that this applica- 
tion for rehearing of the appeal must fail 
and be dismissed with costs on the ground 
that it ie not maintainable. 

A further objection is taken at the hear- 
ing that the ground cf fact on which it is 
based is not made out. The ground allege 
ed was that prior to the hearing of the 
appeal in this Court the petitioners had not 
received any notice of it and that they 
only came to know of the appeal on Janu- 
ary 16, 1940 from a karpardaz of the 
estate of the plaintiffs. That allegation, if 
true, would be a sufficient basis for a re- 
hearing application if mantainable. There 
is no counter-affidavit and I think this 
application must be disposed of on the 
footing of the allegations in the petitioners’ 
affidavit being correct. Had the opposite 
party in good time presented a couutere 
affidavit denying those allegations, it might 
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have been necessary to order an enquiry 
to be made by one of the Courts below into 
the matter of fact; but in the absence of 
any counter-affidavit, I think the matter 
must be dealt with on the footing that the 
fact alleged by the petitioners is true. 


DR Order accordingly. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 341 of 1939 
August 20, 1940 


Mutra, J. 
BAIJNATH MARWARI-—-OBEDITOR— 
APPLICANT 
versus 
GANESH SINGH AND oraers— 
OPPOSITE Party 
U. P, Encumbered Estates Act (XXV 


of 1934), 
ss. 14, 35—Decree under a. 14—Subsequent 


dispos- 
session of decree-holder under s. 35=-Dispossession, 
if “discovery within meaning of Oivil Procedure 
Code (Act V of 1908), 0. XLVII, r. 1—Decree. 
holder if can have decree reviewed—Pendente lite 
and future interest is discretionary under a. 14 
with Court. 

A person in whose favour a decree has been 
passed under s. 14, U. P. Encum. Estates Act, can- 
not apply to have the decree reviewed under s, 14 
on the ground of his subsequent dispossession by the 
Collector under s. 35, for, such dispossession cannot 
be said to be a “ discovery ” within the meaning of 
O. XLVII, r. 1, Civil P, O., of a fact which was 
not within his knowledge when the decree in ques- 
tion was passed. 

Under s, 14 the question of awarding pendente 
lite and future interest is a matter of discretion as 
it admittedly is in ordinary civil suits, Ifa Oivil 
Judge dealing with an ordinary civil suit may or 
may not allow pendente lite and future interest as 
the circumstances of the case demand, thereis no 
reason why he should be deemed to be bound under 
the law to award pendente lite and future interest 
in a proceeding under the Encum. Estates Act, 


O. R. App. against the order of the 
Special Judge, First Grade, Gorakhpur, 
dated August 19, 1939, 


Mr. B. Malik, for the Applicant. 
Mr. S. N, Sahat, for the Opposite Party. 


Order.—This is an application in revi- 
sion under s. 115, Civil P, O. It arises 
out of a proceeding under the Encum, 
Estates Act, The applicant here was one 
of the creditora in the proceeding which was 
instituted at the instance of the opposite 
party, Ganesh Singh. A decree for a certain 
amount was passed in favour of the appel- 
lant who was in possession of certain pro- 
perties under a mortgage. The mortgage 
deed provided for interest at a certain rate 
but in passing the decree in favour of the 
applicant under s. 14, Encum, Estates 
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Act, the Special Judge did not award him 
any pendente lite or future interest. The 
decree was passed on November 28, 1938, 
Subsequently on May 16, 1939, the appli- 
cant was dispossessed by the Collector pur- 
porting to act under s. 35, Encum, 
Estates Act. The applicant who had not 
been granted any interest in the decree and 
who has now been dispossessed of the proe 
perty made an application for review of the 
decree under s. 14, Encum, Estates 
Act. That application has been rejected : 
hence the present application in revision. 

It has been contended on behalf of the 
applicant that the dispossession of the ap- 
plicant by the Collector was a new and 
important matter which was not within the 
knowledge of the applicant at the time 
when the decree in question was passed 
and hence itis argued that the applicant 
was ‘entitled to have the decree reviewed. I 
am entirely unable to accept this contention 
because I fail to seé how the word "dise 
covery” in O. XLVII, r. 1 can possibly apply 
tothe facts mentioned above. The disposses- 
sion of the applicant by the Oollector may 
be anew and important matter or fact but 
it certainly cannot be said to be a discovery 
made by the applicant of a fact which was 
not within his knowledge when the decree 
in question was passed. Looking at the 
facts from another point of view, it might 
pertinently be asked if the applicant could 
reasonably have applied. fora review of 
the decree in question if he had been dise 
possessed not by the Collector under s. 35, 
Encum. Estates Act, but by some other 
trespasser. Oould he have gone to the 
Court after being thus forcibly ousted and 
said with any. show of reason that his 
ouster by a trespasser amounted to a dis- 
covery of some new and important matter 
which was not within his knowledge when 
the decree was made-and hence he was 
entitled to relief. In my judgment the 
answer is obviously in the negative. 

Then itis contended that the omission on 
the part of the Special Judge to grant 
pendente liteand future interest might be 
taken to be only a mistake or error apparent 
cn the face of the record, This contention 
also has little force to my mind. It assumes 
that the Special Judge would have granted 
pendente lite and future interest and that 
he failed to consider the question of 
interest merely by inadvertence. It may 
well be onthe other hand, as pointed out 
by the Court below, thatthe Special Judge 
was not prepared to grant any interest 
because the applicant had for a long time 


OHHATAR SINGH V. SHAH Qasim GHANI (PATA) 


213 


been in possession of the property, It is 
not possible to hold definitely that the 
Special Judge made a mistake or error 
when he refused to allow pendente lite and 
future interest tothe applicant. It was also 
contended that the Special Judge was 
bound under s. 14, Encum. Estates 
Act, to award pendente lite and future 
interest to the applicant but upon s careful 
perusal of the language of s. 14, subss. (7) 
which is not very happily drafted I am 
unable to hold that the hands of the Special 
Judge dealing with a casa under the 
Encum. Estates Act have been abso- 
lutely fettered by the Legislature and that 
the question of awarding pendente lite 
and future interest is not merely a matter 
of discretion as it admittedly is in ordinary 
civil suits, I do not see any reason why 
the Legislature should have made any 
distinction between ordinary civil suits and 
Proceedings under the Encum. Estates 
Act. If a Civil Judge dealing with an 
ordinary civil suit may or may not allow 
pendente lite and future interest as the 
circumstances ofthe case demand, there is 
no reason why he should be deemed to be 
bound under the law to award pendente lite 
and future interest in a proceeding under 
the Encum, Estates Act. The result, 
therefore, is that I see no force in this 
application and dismiss it with costs, 
p, Application dismissed, 





PATNA HIGH COURT 
Appeal No. 121 of 1938 
March 27, 1940 
AGARWALA AND ROWLAND, JJ, 
OHHATAR SINGH—Darenpaxt— 
APPELLANT 
versus 
Syed SHAH QASIM GHANI AND ANOTHER, 
PLAINTIFFS AND OTHERS~-DEFENDANTS-— 

RESPONDENTS 

Bihar Tenancy Act (VIII of 1885), aa. 67, 169 (1) (c), 
53 —S. 67, as amended in 1937, whether retrospective 
—Auction-purchaser whether liable for rent for period 
between date of sale and its confirmation — Rent in- 
stalment, when falle due — On sale decree-holder's 
charge for rent accruing due up to confirmation of 
gale is to that extent extinguished — Civil Procedure 
Code (Act V of 1908), s. 65—Object of—Landlord and 
tenant—Holding sold in execution of rent decree and 
passed out of possession of tenant — Whether can be 
sold inexecution of any other rent decree against same 
tenant. 

The news. 67, Bihar Ten. Act, doesnot apply to 
decree passed before December 29, 1937, as it is not 
expressed to be retrospective. [p. 214, col, 2] _ 

According to s. 169 (1) (6), a decree-holder is en- 
titled to receive from the surplus sale proceeds any 


214 


rent which may have fallen dne in respect of the 
tenancy between the institution of the suit and the 
date of the confirmation of the sale and no longer. It 
is quite clear then that from the date of the confirma- 
tion of the sale the only person to whom the landlord 
can look for his rent was the suction-purchaser, He 
is not liable to pay rent fromthe date of sale up to 
its confirmation as the Bihar Ten, Act, must be held 
to prevail and the more general enactment, that is 
to say s. 65, Civil P. O., will to that extent not be 
applicable. 

Each instalment of rent is considered to fall due on 
the last date of the period in respect of which it is 
- payable, rent is not considered as accruing from day 
to day. {p. 215, col. 1.] r 

The ordinary rule as to the consequences of a suit 
to enforce a charge ora mortgage is that onsale of 
the charged or mortgaged property the purchaser sc- 
quires the rights of both mortgagor and mortgagee, 
so that the charge or mortgage sought to be enforced 
is extinguished. The only interpretation that can be 
placed on s, 169 (1) (c) is that the decres-holders 
enforces a charge for the rent not only tothe date 
of suit but rent that should accrue due up to the 
date of the confirmation of the sale and if that is 
the extent of the charge that he is enforcing that 
will also be the extent of the charge which is ex- 
tinguished. [p, 216, col. 1.] 

Section 65, Civil P. O., determines priority as 
between purchasers at successive sales. It is not 
meant to confer on a defaulting tenant the privilege 
of rent-free occupation for solong as he or the 
eee can delay confirmation of the sale. {p. 
215, col. 2.}- 

After a holding has been once sold in execution of a 
rent decree and has passed out of the possession of 
the tenant, it cannot again be sold in execution of 
any other decree for rent due by the same tenant. 
£0 Ind. Cas, 377 (4) and 159 Ind. Cas. 169 (5), relied 
on. [p. 216, col. 1.) 


A. from a decision of the Sub-Judge, 
Gays, dated December 21, 1937. 


Messrs. Ganes Sharma, Braja Kishore 
Prasad Sinha and Ram Pratap Singha, for 
the Appellant, 


Messre. Syed Ali Khan and Md. Hasan 
Jan, for the Respondents. 

Rowland, J.—In this first appeal the 
defendant-appellant was an auction-pur- 
chaser of the rent:claimed tenures and 
the main question is, from what date he 
became liable. for the rent. The landlord 
had obtained an earlier rent decree against 
Deo Bihari, the tenure-holder, in execution 
of which the tenure was sold and purchased 
at auction by the present defendant, 
Ohater Singh, on June 19, 1933. The 
landlord brought this suit impleading both 
the former tenant Deo Bihari and the pur- 
chaser Ohatter Singh and claiming rent 
for all kists (there are nine kists per year) 
of the years 1341 to 1343, Subsequently, 
Deo Bihari was discharged from the record 
and the landlord claimed rent from Ohhatar 
Singh only for the’ entire period, whereas 
the defendant contended that he was 
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not liable for rent for the period before 
October 1934, when he took delivery of pos- 
session, Relevant dates are June 19, 1933, 
auction sale; February 19, 1934, confirma- 
tion of sale after disallowing the objection 
of the decree-holders. This date corresponds 
to Phagun 20, 1341 Fasli. Again on 
March 19, 1934, the decree holders appealed 
but their appeal was dismissed under 
O. XLI, r. 11, on April 20, 1934. The 
Subordinate Judge held that the defendant 
was not liable ‘for instalments accruing 
due before February 19, 1934, totalling 
Rs. 743-300 but was Hable for the kist of 
Phagun 1341 and all subsequent kisis. An- 
other point was raised in this appeal, namely 
that the lower Oourt erred in allowing 
interest on the arrear of rent at 124 per 
cent. The latter contention need not detain 
us long. It is based on the amendment 
made in 1937 to s. 67, Bihar Ten.- Act. 
Previous to that amendment the statutory 
rate of interest was 124 per cent. per annum. 
The amendment declares that: 

“An arrear of rent shall bear simple interest at 


the rate of six and a quarter per centum per 
annum,” : 


The amendment came into force on 
December 29, 1937 and the decree of the 
Subordivate Judge was passed on Decem- 
ber 21, 1937, that is to say, it was clearly 
a correct decree on the date when it 
was passed. Interest after decree has been 
allowed at 6 per cent, and no objection 
is taken to this. The new s. 67 does not 
apply as it is not expressed to be retrospece 
tive. 

Astothe date from which the plaintiffs 
are entitled to rent there is an appeal 
by the defendant as well as a crosse 
objection by the plaintiffs. The defend- 
ant contends that until he obtained deli- 
very of possession he should not be liable 
to pay rent in the circumstances of this 
case because the delay in his getting 
possession of the property was due to the 
decree holder having resisted his right as 
purchaser of the property by preferring an 
objection under s, 173, Bihar Ten, Act, alleg- 
ing that the defendant, Chhatar Singh, was 
only a benamidar for the judgment-debtor 
and the decreesholder sought to have the 
sale set aside on this ground. ‘The 
objection being disallowed the decree 
holder appealed and so, it is said, that 
even if the defendant is not entitled to 
be excused from paying rent up to Octoe 
ber 1984 when he received delivery of 
possession he should at least be excused 
from payment up to the date of the dis- 
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missal of the plaintiffs’ appeal to the 
District Judge, for, up to that date, even 
if it was lawful for him to take possession, 
there was the risk of the sale being set 
aside, There might be some equity in 
favour of the appellant if the decree 
holder had obtained an order of the 
District Judge staying delivery of posses- 
sion, but there was no such order passed 
and in this state of the facts we can 
find no legal basis for the argument, The 
position, it seems, is governed by s. 169 
(1) (e), Bihar Ten. Act. The decree-holder 
is entitled to receive from the surplus sale 
proceeds any rent which may have fallen 
due in respect of the tenancy between the 
institution of the suit and the date of the 
confirmation of the sale and no longer. It is 
quite clear then that from the date of the 
confirmation of the sale the only parson to 
whom the landlord can look for his rent was 
the auctione purchaser, 

Then it is contended that even on this 
view the Phagun kist which amounts to 
Rs. 210-130 should be excluded; but the 
matter is governed by s. 53, Bihar Ten, 
Act, which has been explained in Satyendra 
Nath v. Nilkantha Singh (1). Each instal- 
ment of rent is considered to fall due on 
the last date of the period in respect of 
which itis payable. Therefore, the kist for 
Phagun must be considered to have fallen 
due on the last date of that month. As 
pointed out in this decision rent is not 
considered as according from day to day. 
The objection was raised in that case 
that on this view it might go very hard 
against the purchaser of the tenure who 
would be made liable for rent due in 
respect of the whole of a period of time 
when he has had possession only for a 
part of that period, and it may be fora 
very small part. The answer to this objec- 
tion was that the purchaser can always 

_ protect himself when making his pur- 
chase by paying for the property only 
so much as is equivalent to its value, re- 
gard being had to the liability with which 
itis burdened. In cross-objection the ex- 
treme claim that the landlord should get 
from the purchaser rent for the entire period 
in suit ig manifestly untenable and is 
not pressed; but it is contended that 
he should get rent with effect from the 
date of sale and for this reference is made 
to s. 65, Civil P. O., under which the props 
erty is deemed to have vested in the pur- 
chaser at an auction sale from the time 
when the property is sold and not from 
< {1) 21 O 383, 
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the time when the sale becomes absolute. 
This provision in the present Oode is a 
distinct departure from s 316 of tha old 
Code of 1882 by which the title to immov- 
able property sold at an execution sale 
vested in the purchaser from the date of 
the sale certificate, that is, the date on 
which the sale became absolute. 

Mr. Hasan Jan for the cross-objectors 
relies on Bejoy Chand Matap v. Sashi 
Bhusan Bose (2). Here it was held that as 
a consequence of the alteration occasioned 
by s. 65, Civil P. O., the judgment-debtor 
is not liable for rent beyond the time when 
property is sold and the liability of the 
surplus sale proceeds under cl, (c) of s. 163, 
Bihar Ten. Act, must be similarly limited 
Bo as to correspond with this. This deci» 
sion was followed without comment in a 
later case of the same High Oourt in 
Ramlal Das v. Bandiram Mukhopadhya 
(3) but with great respect to the learned 
Judges who decided those cases it seems 
to me that their attention was not drawa to 
s. 143, Ben. Ten, Act, The Civil P. O. under 
this section applies to rent suits only subject 
to rules made under the Ten. Act and subject 
also to the other provisions of the Ten. Act. 
The result of this is that where there is 
a repugnancy between any provision of 
the Ben. Ten. Act and anything contained 
in the Oivil P. O. the special law, that is 
to say, the Ben. Ten. Act, must be held to 
prevail and the more general enactment, 
that is to say, the Civil P. O., will to that 
extent be not applicable. It is stated in 
the clearest terms in s. 169 (1) (e) that the 
decree-holder is entitled to draw from the 
surplus sale proceeds any rent which may 
have fallen due to him up to the date of 
the confirmation of the sale. I am at a 
loss to understand how if can be said that ' 
a contrary result can follow without conflict 
with the express words of this section, and, 
indeed, without injustice. For the judg- 
ment-debtor cannot be ousted from posses: 
sion till the sale is confirmed. Section 65, 
Civil P.O., determines priority as between 
purchasers at successive sales. I cannot 
suppose it is meant to confer on a defaulting 
tenant the privilege of rent-fee occupation 
for so long as he or the decree-holder can 
delay confirmation of the sale. 

But it ig said that even if the decrees 
holder retains his charge on the surplus sale 
proceeds this would not deprive him of the 


(2) 18 O W_N 136; 23 Ind. Cas. 101; AI R 1914 Oal, 
785. 
s (3) 26 O W N 511; 53 Ind. Oas. 993; A I R 1919 Cal, 
41, 4 ; 
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remedy against the auction-purchaser. In 
fact it is suggested that the present proce- 
dure is so beneficial to the landlord as to 
give him a double remedy. There are 
however difficulties in taking this view. 
The rent is of course declared by s. 65, 
Bihar Ten. Act, to be a first charge on the 
tenancy. Now the ordinary rule as to the 
consequences of a suit to enforce a charge 
or a mortgage is that on sale of the charged 
or mortgaged property the purchaser ace 
quires the rights of both mortgagor-and 
mortgagee, so that the charge or mortgage 
sought to be enforced is extinguished. It 
is true that rent is in a special position 
because it accrues periodically and a fresh 
charge is always being created anew in 
respect of rent freshly accrued ; but what 
we have to see is for what rent was the 
decree-holder enforcing a charge. I think 
that the only interpretation we can place 
cn 8. 169 (1) (0), is that he was enforcinga 
charge forthe rent not cnly to the date of 
` suit but rent that should accrue due up to 
the date of the confirmation of the sale and 
if that was the extent of the charge that 
he was enforcing that will also be the extent 
of the charge which is extinguished. The 
general rule is as stated in Jugal Kishore 
Narayan Singh v, Bhatu . Modi (4) and 
Kamaldhari Lal v. Tarachand Marwari (5); 
“It is settled that after a holding has been once 
sold in execution of a rent decree and has passed out 
of the possession of the tenant, it cannot again be 
sold in execution of any other decree for rent due 
by the same tenant,” ad 
The rule is not abrogated by the decisions 
which recognize one special care in which 
the purchaser may become liable to pay 
rent accuring due before the date of sale 
or of its confirmation, That case ariges 
when as in Haradhan Chattoraj v. Kartik 
Chandra (6), notice has been given in the 
sale proclamation itself that the holding is 
being sold subject to a liability for earlier 
arrearsof rent. The decisions of this Court 
_which I cited above were considered in 
Nripendra Nath v. Kuldip Misser (7) and 
with regard to the application of the excep- 
tion, Jugal Kishore's case (4) has not been 
accepted ; but the general rule to which it 
is an exception has not been questioned 
and stands good. The result will be that 


(4) 4P LT 640; €0 Ind, Oas, 377; A IR 1923 Pat, 
517; 7 Pat. 720, 

(5) 16 P L T 73; 159 Ind. Cas. 169; A IR 1935 Pat. 
118; 2? B R 51; 8 R P 251 (2). 

(6)6 OW N 877, 

(7) 17 Pat. 694. 178 Ind, Oas. 10; A IR 1938 Pat. 
545; 19 P L T 723; 11 RP 222;5 BR 68 ŒB). ` 
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the appeal and crosseobjection will both be 

dismissed with costs. 
Agarwala, J.—I agree. nee 
D. Appeal dismissed. 





MADRAS HIGH COURT 
Referred Trial No. 69 and Oriminal Appeal 
No. 318 of 1940 
July 17,1940 
BURN AND MoOOKRTT, JJ. 

In re THALAPPIL THITHACHUMMA— 
PRISONER 

Penal Oode (Act XLV of 1860), 3. 302—Sentence— 
Murder by woman deliberately and in cruel manner, 
—Ezistence of baby born since murder, if ground 
for passing lesser sentence. 

here a woman has committed ‘a murder after 
deliberation and in a brutal manner, the existence 
of an extremely young baby born to her since the 
murder might perhaps be taken into consideration 
by the Provincial Govt. when the accused prefers 
an application for clemency but would not be a 
ground for passing the leaser sentence, 


Mr. P, Bast Reddi, for the Prisoner, 
The Public Prosecutor, for the Orown. 


Burn, J.—This is one of the many cases 
of murder of a child for the sake of 
jewels worn upon the person. An unusual 
feature of the case is that the murder in- 
this case was committed by a young woman 
aged about £0. There is no possible 
doubt about the facts. On January 2, 
1940 the appellant decoyed a child named 
Katheesa aged twelve to her house, strangl- 
ed her by putting a cloth round her neck 
and pulling it tight, took her silver jewels 
worth about Rs. 5 off and then threw 
the body into a well in the compound. 
With the jewels she went straightaway to 
a silversmith (P. W, No, 14) and requested 
him to make them over for her. The 
silversmith deducted one rupee’s weight 
of silver for his own wages and turned the 
test of the jewels into chitters which were 
recovered from the appellant by the Police 
very shortly afterwards. There was no 
eye-witness of this crime and the evidence 
against the appellant consists almost ens 
tirely of confessi ns made by herself, When 
she was questioned on 3rd January by a mem- 
ber of the local vigilance committee 
(P. W. No. 11) it is alleged that she admit- 
ted the murder. She was sent immediately 
to the Village Munsif (P. W. No, 3) and 
to him also she admitted her guilt and she 
made a statement which the Village Munsif 
reduced to writing (Hx. E). She was sent 
to the Sub-Magistrate and on February 6, 
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the Polico asked the Sub-Magistrate to 
record her confession. The Sub-Magis- 
trate having given the woman time for 
reflection till January 11, recorded her cone 
fession which is Ex. B, and finally when 
the preliminary investigation was being 
made the appellant said to the Magistrate, 
“ib is true that I killed Katheesa and 
took the jewels. I committed a folly. I 
have nothing else to state.” In the 
Sessions Court she retracted the confession 
before the Sub-Magistrate and she alleged 
that she had not made any confessions out 
of Court. 

Her story was confirmed by the evidence 
of the younger sister of the deceased (P. W. 
No. 6) who said that on the morning of 
2nd January the appellant came and asked 
her sister Katheesa to go with her to pick 
tamarind. Katheesa never returned, The 
evidence of the silversmith (P. W. No. 14) 
also confirms her story, He produced the 
bits of silver (material objects 3, 3-a, 4, 4-a 
and 5) which he had kept for his own re- 
muneraticn and he spoke to M. Os. 6 to 26 
which hesaid he had made for the appel- 
lant out of the silver jewels brought to him 
on 2nd January. The appellant was advanced 
in pregnancy and has given birth to a 
child since this murder. This was apparente 
ly made a ground for urging before the 
learned Sessions Judge that the extreme 
sentence should not be passed; but the 
learned Sessions Judge, we think, has dealt 
with this matter in the proper manner. He 
has pointed out that the crime was obvious 
ly committed after deliberation and in a 
brutal manner. There was no suggestion 
that the appellant was in any way un- 
balanced in mind or that she was unaware 
of the nature of her act or the consequences 
of it. There was no suggestion made at 
the trial that the appellant might not 
have been in full control of her faculties, 
The learned Sessions Judge has therefore 
said quite rightly that the existence of an 
extremely young baby born to the appel- 
lant since the murder might perhaps be 
taken into consideration by the Provincial 
Govt, when the appellant prefers an applis 
cation for clemency but would not be a 
ground for passing the lesser sentence, 
We agree with the learned Sessions Judge 
that the offence was clearly established, 
We confirm the conviction for murderand 
the sentence of death and dismiss this 
appeal, 
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PATNA HIGH COURT 
- Full Bench 

Appeal No. 370 of 1938 
November 20, 1940 

Harrtigs, C. J, FAZL ALI AND MANOHAR 
Lau, JJ. 
Mst. DIRJI—APrELLANT 
versus 
Smt. GOALIN—RESPONDENT 

Workmen's Compensation Act (VIII of 1923), 
s. 19—Commissioner appointed under Act, whether 
Court. 

Provisions of the Workmen's Compensation Act, . 
clearly show that the matters which are set out in 
s. 19 of the Act have to be decided by the Oom- 
missioner judicially and while deciding them he is 
performing 8 judicial function, The Oommissioner 
moreover derives his authority from a statute passed 
by a competent authority and in exercising his 
jurisdiction he has the sanction of the law behind 
him, The fact that an appeal has been provided to 
the High Court from certain orders of the 
Commissioner also shows that in passing those 
orders the Oommissioner is acting as a Court, and 
not in any other capacity. Thus, the Oommissioner, 
appointed under the Act is a Oourt. [p. 219, col. 2.] 

[Oase-law discussed.) $ 

Quaere.—Whether the Commissioner is @ Court 
subordinate to the High Court in thesense in which 
the Salad is used ins, 115, Civil P, O. [p. 222, 
col, 2. 


A. from original order of the Oom- 
missioner under Workmen's Compensation 
Act, Jamalpur, dated November 18, 1938. 


Ohaudhury Mathura Prasad, for the 
Appellant. 


Mr. L. K, Chaudhury, for the Respond- 
ent. 


Fazi All, J—The question which has 
been referred to the Full Bench is whether 
a Commissioner appointed under the Work- 
men’s Compensation Act (who will for the 
sake of brevity be hereinafter referred to as. 
the Commissioner) is a Oourt, The word 
“Qourt” as has been pointed out in Hals- 
bury’s Laws of England, originally meant 
the King’s palace, but has also acquired 
the meaning of (1) a place where justice is 
administered and (2) the person or persons 
who administer justice. What we have to- 
find is what are the essential attributes or. 
characteristics of a Oourt when the expres- 
sionis used in the latter sense. On this 
point we get very little assistance from 
the definitions of “Court” which are to be 
found in the English statutes, though accord- 
ing to Stroud’s Judicial Dictionary the ex- 
pression has been defined in no less than 
eighty Victoria statutes alone. In the Evi.. 
Act, which is the only Indian statute in 
which the expression is intelligibly defined, 
it is stated that for the purpose of the Act 
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“a Court includes all Judges and Magist- 
rates and all persons, except arbitrators, 
legally authorised to take evidence.” This 
definition aleois by no means exhaustive 
and as was pointed outin Queen-Empress V. 
Tulja (1) it was framed only for the pur- 
pose of the Act itselfand should not be ex- 
tended beyond its legitimate scope. We 
have therefore to investigate the point for 
ourselves independently of the Evi. Act or 
any other Act. 

I think that it may bestated without any 
risk of contradiction that in order to be a 
Court the person or persons who may be said 
to constitute it must be entrusted with judi- 
cial functions. Judicial function means the 
function of “deciding litigated questions 
according to law"-—deciding them not arbi- 
trarily but on evidence and according to 
certain rules of procedure which ensure 
that the person, who is called upon to 
decide them, acts with fairness and impar- 
tiality. Itis often said that two of the 
important features of a Oourt are (1) that 
the preceedings before it are normally con- 
ducted in public and (2) that it is con- 
ducted in the presence of the parties con- 
cerned. In Queen-Empress v, Tulja (1) 
West, CO. J. pointed out that ‘it isthe object 
to which an enquiry before a Judge is 
directed which determines the nature of 
it” and added that “an enquiry is judicial 
if the object of it is to determine 8 jural 
relation between one person and another or 
a group of persons or between him and the 
community generally.” The expression 
“jural relation,” it is needless to say, is a 
very comprehensive term and includes 
rights and liabilities and also a number of 
other matters, Again, in In re Nataraja 
KA (2) Sundara Ayyar, J, obeerved as fol-- 
OWE : 

“In Rex v. Woodhouse (3) the test (of a Court) 
adopted appears to be whether there was a lis before 
the officer...... It is not necessary that there should be 
two parties arrayed as opponents in the matter to be 
desided by the officer ...Suppose a trustee or guar- 
dian of an infant makes an application to a Oourt for 
leave to sell certain propreties of the beneficiary or 
the wards, There might not be any respondent in the 
application : yetitcannot be doubted that the order 
. passed would be that of a Court.” 

It is evident that a Court cannot function 
properly unless it is armed with certain 
powers such as the power to receive eyi. 
dence bearing on the matters which it is 
called upon to decide, the power to enforce 

(1) 12 B 36. 


(2) 36 M 72; 16 Ind. Cas, 755; 23M L J 393; 


vee M WN 1012;13 ML T367; 130r. L J 


(3) (1906) 2 K B 501:75 LIK B 745;95 L T 399; 
-10 J P 485; 22 T L R603, f 
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the attendance of witnesses and the produc 
tion of documents and material objects bee 
fore it and “the power to . pronounce 
judgment and carry it into effect between 
the person and parties who bring a case 
before it for decision:” see Bouvier’s Law 
Dictionary. Thus, a Court must not only be 
charged with judicial functions but must 
also be invested with judicial powers. An- 
other important feature of a Oourtis that it 
exercises jurisdiction over persons by reason 
of the sanction of the law and not merely 
by reason of voluntary submission to such 
jurisdiction. Properly speaking, the Courts 
are created only by the authority cf the 


‘sovereign power as the fountain of justice, 


such authority, being exercised either by 
Statute, Charter, Lettere Patent or Order 
in Council. It was suggested before us on 
behalf of the responddent that the 
Indian Legislature cannot create a new 
Court, but the matter is now concluded 
by the decision of the Full Bench in Par- 
meshwar Ahir v. Emperor (4) in which it 
has been held that the Governor-General in 
Council has power to create new Courts of 
Justice and to limit the jurisdiction of the 
existing Courts. The learned Judges who 
dicided the case cited in support of their 
view the decision of the Privy Oouncil in 
Empress v. Burah (5) where it was held that 
the Indian Legislature has powers expressly 
limited by the Act of the Parliament which 
created it, but has, when acting within 
those limits, plenary powers of Legislature 
as large and of the same nature as those 
of Parliament itself, Now, I do not pretend 
that the tests I have laid down above are 
exhaustive, but I believe that if a tribunal 
satisfies all those testa, it will be difficult to 
hold that it is not a Court., I will, therefore, 
refer to some of the provisions of the 
Werkmen’s Compensation Act before 
answering the question which has been re- 
ferred to us fordecision. Section 19, cl. (1) 
of the Act lays down that : 

“Tf any question arises in any proceedings under 
this Act as tothe liability of any person to pay com- 
pensation (including any question a8 to whether a 
person injured is or is not a workman) or as to the 
amount or duration of compensation (including any 
question as to the nature or extent of disablement), 


the question shall,in defeult of agreement, be settled 
by a Oommiasioner.” 


In construing s. 19 some of the High 
Courts have pointed out that it is a condis 
tion precedent to the jurisdiction of the 
Commissioner that a question should have 

(4) 3 Pat, L J 537; 44 Ind, Cas, 185; A I R-1918 Pat, 
155; 19 Or. L J 281 (Œ B) 


(5) 4 0172; 5 I A178; 30 L R197; 3 Sar. 834; 3 
Suther 556 (P 0). 
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existed at the time of the proceedings be- 
fore him either as to the employer’s liability 
to pay Compensation or as to the amount 
and duration of such payment. This, in 
my opinion, fully satisfied the test laid 
down by Sundara Ayyar, J. that there must 
be a lis before a tribunal. 

Section 23 lays down that the Commis» 
sioner shall have all the powers of the Oivil 
Court under the provisions of the Oivil 
P. O. for the purpose of taking evidence on 
oath and enforcing the attendance of wite 
nessss and compelling the production of 
documents and material objects. Section 24 
enables the parties to the proceedings 
before the Commissioner to be represented 
by a legal practitioner. Section 25 enjoins 
the Commissioner to make a brief memoran» 
dum of the substance of the evidence 
of every witness as the examination of the 
witness proceeds. Section 26 empowers him 
to award costs incidental to any proceedings 
before him. Section 27 enables him to sub- 
mit any question of law for the decision of 
the High Oourt and further lays down that 
when such question of lawhas been submit- 
ted, he must decide it in conformity with 
the decision of the High Court. Section 30 
provides for appeals to the High Court from 
the order of the Commissioner in certain 
cases. Section-31 gives him power to enforce 
his judgment by enabling him to recover 
as an arrear of land revenue any amount 
payable by any person under the Act. 

These sections are supplemented by cer- 
tain rules which. must be read as part of 
the Act. Under these rules if an applica 
tion beforethe Commissioner is to be heard, 

. it must be heard after notice to the opposite 
party and the opposite party may file a 
written statement. The Commissioner 
thereupon is to frame issues and in 
framing those issues he has to distinguish 
those which concern pointe of fact from 
those which concern points of law. He is 
authorised io postpone the hearing of the 
ease after recording the reasons necessitat- 
ing the postponement and at the end of the 
hearing he has to record concisely in his 
judgment the finding on each of the 
issuss framed and the reason for such 
finding. He has also at the time of signing 
and dating his judgment 
“to pronounce his decision and thereafter no addition 
or alteration is to be made in the judgment other than 


‘the clerical or arithmetical mistakes arising from any 
accidental slip or omission.’ ' 


He has power to make a local inspection, 
but he must do so after.notice to the parties 
and after making a local inspection, he is 


DIRJI v. GOALIN (PAT) 


219 


to record briefly in a memorandum any 
facts observed by him and he has to 
show the memorandum to any party which 
desires to see the same, In my judgment, 
these provisions clearly show that the 
matters which are set outins. 19 of the 
Act have to be decided by the Commis- 
sioner judicially.and while deciding them 
he is performing a judicial function. The 
Commissioner moreover derives his authori- 
ty from a statute passed by a compes 
tent authority and in exercising his jurise 
diction he has the sanction of the law 
behind him. Section 3 of the Act provides 
that in certain cases where a workman has 
alternative remedies, he will have to elect 
whether to proceed beforethe Oivil Oourt 
or before the Commissioner. This provision 
emphasises the fact that the Act has created 
a special tribunal for the benefit of a 
certain class of workmen and that the 
latter can resort to it for relief in certain 
cases in which only the Civil Court could 
grant relief before the Act. Again the 
fact that an appeal has been provided 
to the High Court from certain orders of 
the Commissioner confirms the view that 
in passing those orders the Commissioner 
is acting as a Oourt and not in any 
other capacity. Thus, I have no hesitation 
in holding that the Oommissioner is a 
Court. I will now briefly deal with the 
certain arguments which were advanced by 
Mr. Chaudhury (learned Advocate for the 
respondent) to show that the Commissioner 
is not a Oourt. 

It was contended in the first place that 
the Commissioner is a persona designata in 
the sense in which the expression has been 
used in somereported cases for the purpose 
of deciding certain disputes between work- 
men and their employers and is therefore 
not a Oourt. The decision which was 
mainly relied on in this connection was that 
in Municipal Corporation, Rangoon v. M,A. 
Shakur (6). In that case it was held that 
the Ohief Judge of the Rangoon Small 
Cause Oourt in performing the functions 
assigned to him by s.14, Rangoon Muni- 
cipal Act, acts as a persona designata and 
not as a Oourt and that the High Court 
had no jurisdiction either under s. 115, 
Civil P. O., or under s. 107, Govt, of 
India Act, to interfere in revision with his de- 
cision. Reference was made in this case to 
a number of decisionsin which the expression 
persona designata has been used to illust- 
rate what is meant by the expression, The 


ne 3 R560; 91 Ind, Oas. 550; A I R 1926 Rang. 25 
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first case which was referred to was Balaji 
Sakharam v, Merwanji Nowroji (7). That 
Was & case concerning a municipal election 
in the Bombay Presidency which was 
sought to be set aside under s. 23, Bome 
bay District Municipal Act, Amendment 
Act (II of 1884), the wording of which is 
similar to the wording of s. 15, Rangoon 
Municipal Act. Under the former Act, the 
District Judge was the person to whom an 
application had to be made for setting 
aside an election held in the district and 
he after enquiry was authorized to pass 
orders confirming, amending or setting 
aside tke election, There was a provision 
in the Act that for the purposes of the enquiry 
he might exercise any of the powers of the 
Civil Court and that his decision was to be 
conclusive, Farran, C.J. and Parsons, J. 
held following an earlier decision of their 
own Oourt, that the High Court had no 
jurisdiction to revise an order setting aside 
an election under Act (II of 1884). They 
held that a District Judge was not a Court 
within the meaning of s. 622, Civil P. O., 
but was merely a persona designata. 
Another case which has been referred to 
by the learned Judges of the Rangoon 
High Oourt is that in Vasudeva Aiyer v. 
Negapatam Devesthanam Commitiee (8) in 
which Sir Arnold White, O. J., after referring 
to Balaji Sakharam v. Merwanji Nowroji 
(7) observes as follows : 

“The Ohief Justice and Parsons, J., were of 
opinion that a District Judge acting under s. 23, 
Bombay District Municipal Act, Amendment Act, 1884, 
is not a Court within the meaning of the word in 
s. 622 of the old Oivil P. O. They suggest that 
he was a persona designata apparently for a specific 
purpose. That seems to be so, It seems to me 
that under the Act in question the District Judge 
is a persona designata for a specific purpose and 
not an officer exercising judicial functions under 
the Act, As regards the Religious Endowments 
Act, itis clear that for the purpose of several 
sections of the Act the District Court is not a 


persona designata but a Civil Court exercising 
Jurisdiction under the Act,” 


This view was affirmed in Balkrishna 
Udayar v. Vasudeva Ayyar (9) by their 
Lordships of the Privy Council who observe 
ed as follows: 

“Surely in such a question as the motion of 
an officer from his officefor misconduct or unfit- 
ness, the Court which makes the order removing 


(7) 21 B 279. 

(8) 38 M 594; 21 Ind, Cas, 451; AIR 1915 ‘Mad. 
827; 25 M LJ 536. 

(9) 40 M 793; 40 Ind. Oas, 650; AI R 1917 P O 
71; 441 A 261; 15 A LJ 645; 2P L W101;33 M 
L J 6926 O L J 143; 19 Bom. L R715; (1917) M 
W N 628; 6 L W 501; 22 O WN50;11 Bur,L T 
48 (PO). : 
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in all these matters the Oivil Oourt exercises its 
powers as a Court of Law not merely as a persona 
designata whose determinations are not to be treated 
as judgments of a legal tribunal." i 


In legal phraseology persona designata 
means a person indicated in a statute or 
legal instrument (such asa will, ete), not 
by name but either by official designation 


or as one of a class (suck as “my heir at 


law”). In some of the Indian statutes. 
special powers have been delegated to cer- 
tain officers of the Court who are referred to 
therein by their official designation, such 
asthe District Judge, the Chief Judge of 
the Small Cause Court, ete. The question 
which has to be asked in such cases is 
whether the person go designated has bean 
invested with the powers as a Court or 
otherwise. If he is invested with the 
powers as aQourt, the necessary implica- 
tion is that the jurisdiction of tha Court is 
enlarged and its decision is subject to all 
the incidents of euch jurisdiction: see 
National Telephone Co., Ltd, v. Post 
Master General (10). If the powers are 
conferred on him not as a Court, he is 
a mere persona designata and his decision 
will not be subject to the incidents of such 
jurisdiction as the Oourt ordinarily exere 
cises, 

It seems to me, therefore, that there is 
no real antithesis between the expressions 
“persona designata” and “Oourt"; in other 
words, even a persona designata may ba a 
Oourt, Whether he is a Court or not 
depends upon his powers: and the function 
which he has to discharge. It is not in- 
conceivable that in some cases when an 
officer of the Court, say the Disfrict Judge, 
is called upon to decide a certain matter - 
not as District Judge, but asa persona 
designata, he may still be a Court by reason 
of some special provision in the statute 
which authorizes himto decide the matter. 
The statute may expressly say that he 
will be deemed to be a Court or that his 
decision will be subject to appeal or revi- 
sion by a superior Court. 

Now, if we carefully examine the case 
referred to by the Rangoon High Osurt we 
shall find thatin all those cases the direct. 
question which had to be decided was whe- 
ther when certain judicial or quasi-judi- 
cial fuuctions are delagated to an officer 
ordinarily subject tothe revisional powers 
of the High Court, he is or is not, with 
reference to the delegated powers, neces- 
sarily subject to its revisional authority, 

(10) (1913) A O 546; 82 LJK B 1197; 109 L T 


982; 57 S J 661; 15 Ry, & Can, Trafi Cas, 109; 29 T 
LR 637. 
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We shall also find that in the majority of 
Cases ib was not expressly -decided that, 
the persona designata’ was not a Court 
generally speaking; but that he was not a 
Court in the sense in which the expres- 


sion has been used in 8. 622 of the old. 


Code or s. 115 of the new Oode, that is to 
say, he was not a Court subordinate to 
the High Court. It seems to me also that 
the expression persona designata cannot be 
appropriately used with reference to a 
Commissioner appointed under the Work- 
men’s Compensation Act, because the Act 
itself does not single out any person by 
his official designation to be appointed 
as Commissioner nor does it say that only an 
official can be appointed as Commissioner 
What ib says is that “the Prov. Govt. 
may by notification in the Official Gazette 
appoint any person to be a Commis- 
sioner for suck local area as may be 
specified in the notification”, The per- 
son so appointed may be an official such 
as the Deputy Commissioner or the District 
Judge in which case we may call him a 
persona designata if we so choose: or he 


may be a private individual holding no ` 


office whatever at the time of his appoint- 
ment, I think that it will be most illogical 
to say thatin the former case he is nota 
Court, because he is a persona designata 
and inthe latter case he may be a Court 
because he is not a persona designata. The 
points to be remembered are (1) that the 
Act itself does not designate an official to 
be the Commissioner and (2) that whether 
the Commissioner is a Court or not depends 
on the powers conferred on him by the Act 
and not on who is the person who happens 
to be selected for appointment by the 
Prov. Govt, 

It was also contended by Mr. Chaudhury 
that merely because a Commissioner exer- 
cises certain judicial functions, it does not 
necessarily follow therefrom that he isa 
Court and reliance was placed in this con- 
nection upon a number of decisions in which 
it has been held that the Qollector in make 
ing an award under the Land Acquisition 
Act and a manager dealing with a claim 
under the Ohota Nagpur Encumbered 
Estates Act cannot be deemed to be a Court 
notwithstanding the fact that the respec 
tive Acts under which they act authorise 
them to act on the evidence. Now the 
grounds on which the Collector in making 
an award under the Land Acquisition Act 
has been held not to be a Court have been 
clearly set out by the Oaleutta High Court 
as well as by the Judicial Committee of 
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the Privy Council, In dealing with the 
matter the Oaleutta High Court in Ezra v. 
Secretary of State (11), pointed out that the 
Collector in making the award acts as a 
mere departmental officer or an agent of. 
the Govt. for the purpose of ascertaining 
the value of the property to enable a tender 
to he madeto the owner of the land to be 
acquired and in that view he has to consider 
all the available information on the point 
which is collected before him in the form 
of evidence, The Privy Council dealt 
with the same matter as follows: 

“When the sections relating to this matter are 
read together, it will befound that the proceedings 
resulting in this “award” are administrative’and not 
judicial: that the “award” in which the enquiry 
results is merely a decision (binding only on the 
Collecter) as to what sum shall be tendered to the 
owner of the lands, and that,ifa judicial ascertain- 
ment of value is desired by the owner, ke can 
obtain itby requiring the matter to be referred by 
the Collector to the Court." 


Reference may also be made in this con» 
nection to the decision of a Full Bench of 
this Oourt in Jagannath Lall v. Land 
Acquisition Deputy Collector, Patna (12), in 
which a number of authorities on the sub- 
ject have been reviewed. 

The manager appointed under Chota Nag- 
pur Encumbered Estates Act cannot be 
designated as a Court because in determine 
ing how much isto be paid to any parti- 
cular creditor of the estate, he is acting 
merely as a representative of the estate and 
not as anindependent tribunal, It is ele» 
mentary that a person cannot be a Judge in 
his own cause (aliquis non debet ese judex 
in propria causa) and therefore any deci- 
sion which may be arrived at by the 
manager cannot properly be regarded as 
the decision of a Judge or Court, 


In Halsbury’s Lawa of England it has 
been pointed out : 

“Many bodies are not Courts, although they have 
to decide questions, and in so doing have to act 
judicially, on the sense that the proceedings must be 
conducted with fairness and impartiality, such 
as assessment committees, guardians committees, 
the Court of referees constituted under the Unem= 
ployment Insurance Acta to decide claims mada 
on the insurance funds, the benchers of the Inns of 
Gourt when considering the conduct of one of their 
members, the General Medical Oouncil, when con- 
Bidering questione affecting the position to a medi- 
cal man. 


The same remarks apply to some extent 
to commissions of enquiry whose duty is 
merely to report and not to decide matters 


(11) 320 602; 32 IA 83,1 OLJ 227; 90W N 
454; 8 Sar. 779 (P O), 

(12) 21 P L T 29; 186 Ind. Oas. 560; A I R 1940 Pat, 
102; 19 Pat. 321;6 B R 373; 12 R P 514 (F B). 
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referred toit. The position however of the 
Commissioner under the Workmen's Come 
pensation Actis different because he con- 
stitutes an independent tribunal and his 
fanction is to judge and decide and not 
merely to enquire and advise and in judge 
ing or deciding the matters before him he 
has to proceed judicially and not arbitrarily, 
In short he satisfies all the main tests which 
one has to apply for determining whether 
a tribunal is a Court or not. The learned 
Advocate for the respondent also drew our 
attention to 6, 23, Workmen's Compensation 
Act which provides that the Commissioner 
shall have all the powers of a Civil Court 
under the Civil P. O, for the purpose of 
taking evidence on oath and he shall be 
deemed to be a Civil Court for all the pur- 
poses of s, 195 and Chap. XXXV, Criminal 
P.O. It was contended by him that if the 
Commissioner was a Court, it was unnecese 
sary to say that he shall be deemed to be a 
Court for certain purposes and that he 
should have all the powers of a Oourt for 
others, There is no doubt that such an 
argument has been allowed to be raised in 
some cases, but, in my view, it can be 
of no avsil to the respondent in the 
present case, because a careful examinaticn 
of the Act shows that apart from this 
section the Oommissioner satisfies all the 
requirements of a Oourt. The provisions 
made in s. 23 may have been made either 
ex abundanti cautela or to avoid the neces- 
sity of incorporating in the Act a large 
number of provisions like those to be 
found in the Oivil P. O. or because the 
framers of the Act wanted to emphasise 
that for the purpose mentioned in the 
section the Commissioner shall be regard- 
ed as a Civil Court. However that may 
be, the mere fact that it has been ex- 
pressly stated that the Commissioner will 
have the powers of a Oivil Court cannot 
by itself justify the inference that he is 
not a Oourt, The same observations will 
apply to the provisions made in s. 22, 
cl. (4) to the effect that the Commissioner 
shall be deemed to be a public servant 
within the meaning of the I. P, C. 


Lastly, it-was urged that a reference to 
s. 8 (5) shows that the Commissioner has 
absolute discretion in apportioning among 
the defendants of the deceased workman in 
such proportion, as he thinks fit, the com- 
pensation deposited in respect of the work- 
man. It waa contended that be cannot be 
deemed to be a Court, because at least in 
this matter-he is not called upon to decide 
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any question, but merely to exercise his 
discretion. Theclear answer to this argu- 
ment is furnished by s. 20, cl. (c) which 
provides that an appeal lies to the High 
Court from the order of the Commissioner 
providing for the distribution of compensa- 
tion among the dependants of a deceased 
workman, or disallowing any claim of a 
person alleging himself to be such a de» 
pendant. This shows that the discretion 
must be exercised judicially and not arbit- 
rarily. In the result I would hold that a 
Commissioner appointed under the Work- 
men’s Compensation Act is a Court. But 
in answering this question I would make 
it clear, as we are asked todo so by the 
learned Advocate for the respondent, that 
the question as to whether the Commis- 
sioner is a Court subordinate to the High 
Oourt in the sense in which the expression 
is used in s. 115, Civil P. O.. was not 
argued before us and we accordingly do 
not propose to decide it. 


Harries, C. J.—I entirely agree. 
Manohar Lall, J.—I agree, 


D. Reference answered. 


CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction 
May 6, 1940 


LORT-WILLIAMS, J. 


In re LIGHT or ASIA INSURANCE 
Oo., LTD. 


Companies Act (VII of 1913), es. 209, 209-A— 
Provisions of s3. 209 and 209-A not followed by 
oversight—Procedure to be adopted, stated, 

Where owing to oversight, in the winding up, 
the provisions of ss. 209 and 209-A to H have not 
been followed the best course to adopt isto order 
a meeting of the creditors and to send notices of 
the meeting by post to the creditors forthwith, and 
that the company should cause notice of the mest- 
ing of the creditors to be advertised in the manner 
specified in s. 206 (1) for the publication of a 
notice under that sub-section, and the directors of 
the company should cause a full statement of the 
position of the company’s affairs together with a. 
list of the creditors of the company and the estimat- 
ed amount of their claims to be laid before such 
meeting of creditors, and the directors of the company 
should appoint one of their number to preside at. 
the said meeting. At such meeting the creditors 
would consider the question of nomination of a. 
liquidator under the provision of s, 209-B, and the 


1841 


appointment of a committee of inspection under 
B. 209-0; and other questions dealt with in ss, 209-D 
to H. ve 


Mr, B. C. Deb, for the Petitioner. 
. Mr. S. Choudhury, for the Company. 


Judgment.—Under s. 203, Oompanies 
Act, 8 company may be wound up volun- 
tarily if the company resolves by special 
resolution that the company be wound up 
voluntarily. Section 207 provides that 
where it is proposed to wind up a company 
voluntarily and a declaration has been 
made and delivered in accordance with the 
section it is referred to in this Act asa 
‘members’ voluntary winding up” but where 
no such declaration has been made it is 
referred to as a ‘‘creditors’ voluntary wind- 
ing up.” Section 209 and ss. 209-A toH 
make provision for the procedure to be 

‘followed in a “creditors’ voluntary winding 

up.” Section 209-A provides that the com- 
pany shall call a meeting of the creditors 
of the company for the day or the day next 
following the day cn which there is to be 
held the meeting at which the resolution 
for voluntary winding up is to be proposed, 
and shall cause the notices of such meeting 
of creditors to be sent by post to the 
creditors simultaneously with the sending 
of the notices of the said meeting of the 
company. Owing to an oversight, in the 
present winding up, the provisions of s. 209 
and s. 209A to H have not been followed. 
Section 209-A (6) provides that in case of 
such default the company, directors or 
director, and every officer of the company 
shall be liable to fines. But no specilic 
provision is made with regard to what is to 
happen tothe winding up in such cireum- 
stances. Under the analogous section of 
the English Companies Act (1929), accorde 
ing to a note in the Hailsham edition of 
Halsbury’s Laws of England at p. 761. 

“Where such oversight has occurred in some cases 
applications have been made to the Court for con- 
firmation of the appointment of a liquidator appointed 
by the company, and orders have been made on such 
applications, eubject to the creditors’ approval of the 


liquidator so appointed, as expressed either by a 
meeting thereof or by a notice in writing.” 


I think that the best course to adopt now 
will be to order that a meeting of the cre- 
. Gitors shall be held on the Monday May 27, 
1940, and that notice of the meeting shall 
be sent by post to thecreditors forthwith, 
and the company shall cause notice of the 
meeting of the creditors to be advertised 
in the manner specified in s, 206 (1) for the 
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publication of a notice under that sub- 
section, andthe directors of the company 
shall cause’a full statement of the position 
of the company’s affairs together with a. 
list of the creditors of the company and 
the estimated amount of their claims to be 
laid before such meeting of creditors, and 
the directors of the company shall appoint 
one of their number to preside at the said 
meeting. At such meeting the creditors 
will consider the question of nomination of a 
liquidator under the provision of s, £09-B, 
and the appointment of a committee of 
inspection under s.209-O, and other ques- 
tions dealt with in se. 209-D to H, On the 
present liquidator appointed by the com- 
pany undertaking not to proceed with the. 
winding up pending the decisions to be 
made at the creditor's meeting, except to 
receive premiums which are to be paid into 
the companys’ account with Lloyds Bank 
forthwith, no further order is made at 
present with regard to the winding up. 
The liquidator will be allowed to draw 
from the assets of the company and pay to 
the directors a sum sufficient to enable 
them to carry out these directions. This 
application is adjourned for a month, 


8. Order accordingly. 


PATNA HIGH COURT 
Civil Revision No. 119 of 1938 


April 5, 1939 
Fazi ALY AND MANOHAR LALL, JJ. 


CHAITAN RAY AND orHek&s—DeErenpants 
—~-PETITIONERS 


versus 


PADMA CHARAN ROY-—~PuaINntTire— 
Opposite Party, 


Civil Procadure Code (Act V of 1908), O. XXXII 
rr. 2, 5—Court ordering plaintiff to make up deficiency 
in court-fee within certain time — Subsequent ap- 
plications by plaintiff to amend plaint and for 
permission to sue as pauper — Court asked to regard 
his original plaint together with amendment application 
as part of his application —Requirements of O.XXXTILT 
r. 2 held, sufficiently complied with, ; 

Rules of procedure are not made for the purpose 
of hindering justice. 74 Ind. Oas. 747 (2), relied 


on, , h 

The plaintiff was directed to make up the deficieney 
in the court-fee within a certain time. Snbsequently 
he filed two petitions, One was for thée*amicndment 


a 
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of the plaint and the other was: for leave to continue 
the suit in forma pauperis. The plaintiff had asked 
the Covrt to regard his original plaint and also the 
petition for its amendment as parts cf his applica- 
tion : 

Held, that the requirements of O. XXXIII, r. 2 
were substantially complied with. The mere fact 
that the Court did not pass an order on the amend- 
ment application at once would not necessarily make 
the application for leave to sue as pauper, defective. 
162 Ind. Oas. 689 (1), relied on. 


O. R. from an order of the Sub-Judge, 
Puri, dated August 17, 1933. 


Mr. B. K. Ray, for the Petitioners, 


Messrs. B.N. Das and A. Das, for the 
Opposite Party. 


Fazi All, J.—It appears that on Decem- 
ber 18, 1937, the opposite party instituted 
a partition suit in the Oourt of the Sab- 
ordinate Judge at Puri on payment of a 
courtefee of Ks. 15. Some time later the 
petitioners appeared and filed a petition of 
objection to the effect that the plaintiff 
being out of possession of the property 
sought to be partitioned ought to be ree 
quired to pay ad valorem court-fee on his 
plaint. This objection prevailed, and. the 
Subordinate. Judge on January 8, 1938 
directed the plaintiff to maké up the defi- 
ciency ir the courtefee within fifteen days. 
‘On January 22,1938 the plaintiff-opposite 
party filed two petitions; one for the amend- 
ment of the plaint and another for leave to 
continue the suit in forma pauperis. Tha 
‘second application being granted by the 
learned Subordinate Judge, the petitioners 
have now moved this Oourt against the 
order granting the petition under s. 115, 
-Oivil P.O. It has been held in numerous 
cases that a plaintiff may ba allowed ‘to 
continue his suitin forma pauperis although 
the suit was not originally instituted by 
-him as a pauper, The point however which 
is raised by Mr. Roy in the present case is 
that the application presented by the oppo» 
site party offends against O. XXXIII, r, 2, 
‘Civil P. O„ and should have been rejected 
under O, XXXIII, r.5. Order XXXIII, r, 2 
provides among other things that 

“every application for permission to sue as a pauper 
-shall contain the particulars required in regard to 
plaints in suits.” 


Rulé 5 provides that the Court shall reject 
-an application for permission to sue as a 
pauper where it is not framed in the manner 
prescribed by r. 2, It is contended that 
-as the application of January 22, 1938 does 
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not contain the particulars required. in rea 
gard to plaints and,.as the plaint of the 
original suit was defective and the applica- 


.-tion made by the opposite party for the 


amendment of that plaint has not been 
disposed of, it was obligatory on the Court 
to throw out the application of the opposite 
party under ©., XXXIII, r. 5. It appears 
however on a reference to-the application 
made by the plaintiff on January 22, 1938 
that he had asked the Court to regard his 
original plaint and also the petition for its 
amendment as parts of his application. If 
the original plaint and the amendment 
petition are to be read as parts of the 
application made on January 22, 1938, then 
it will be difficult to hold that the require- 
ments of O. XXXIII, r. 2 were not sub- 
stantially complied with. The mere fact 
that the Court did not pass an order on the 
amendment application at once will not 
necessarily make the present application . 
defective. In Muhammad Fateh Nasib 
v. Saradindu Mukherji (1) it was held that 
where a suit has been registered as an 
ordinary suit and the plaintiff does not pay 
deficit court-fee within the time prescribed 
by the Court but applies for permission to 
continue the suit asa pauper, the applica- 
tion should not be rejected on the ground 
that the order of the Oourt requiring the’ 
court-fee to be paid within a certain time 
has not been complied with. This disposes 
of the. only. other contention which was 
raised on behalf of the petitioner before us. 
As wasremarked by the Privy Council in 
Indrajit Pratap Sahi v. Amar Singh (2), 
“rales of procedure are not made for the 
purpose of hindering justice,” and on the 
facts already stated I see no ground what- 
soever for interfering with the order passsd 
by the Court below. 1” would therefore dise 
miss this application with Gosts} hearing-feo 
one gold mohur. 


Manohar Lali, J.—I agree, 


D. Application dismissed. 


(1) A I R 1936 Cal. 221; 62 Ind, Cag. 689; 40 OW 
N 747;66C L J 78;8 RO 643. 4 

(2) 2 Pat, 676; 74 Ind, Cas. 747; AIR 1923 P O 128; 
50 I A 183;21A L J554; 4P L T447; 1 Pat, LR 345; 
33M L T 233;45 M LJ 578; 18 L W 728; 25 Bom, L B 
1259; 28 O W N 277; 390 LJ 318(PO). 
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SUBRAHMANYAN OHETTIAR V. MUTTUSWAMI GOUNDAN (F O) 225 


FEDERAL COURT authority to legislate, unless it can _be shown that 

as it is with respect to any matter in List I, or is yoid 
„ivil Appeal: Case No. IV of 1940 an ~ of any repugnanoy, [p. 231, col. 2; p, 232, 
o coll, : ve 

December 6, 1940 ~'* Per Gwyer, CO. J. and Sulaiman, J.—The impugn- 


Gwyver, C, J. SULAIMAN AND 
VaRADACHARIAR, Jd. 


A.L. 8. P. P. L. SUBRAHMANYAN 
CHEȚTIAR—APPELLANT 


versus > , 


MUTTUSWAMI GOUNDAN 
v *& —RESPONDENT 


ADVOOATE-GENERAL’ or MADRAS— 
INTERVENER 


Madras Agriculturists' Relief Act (IV of 1938), 
‘98. 7, 8,19—" Debt” under promissory note—Legis- 
lation in respect thereof—Whether ultra vires—Act, 
“af comes under List I. Government of India Act, 
1935, (25 & 26 Geo. V, Ch. 42), or Lists IIT and 
ITI— Pith and substance "— In respect of“ in 
8.100, Government of India Act, 1935, (25 & 26 Geo, 
TY, Ch. 42), meaning of—Decree passed before com- 
mencement of Madras Act, on promissary note, is 
not a debt on promissory note—Federal Court— 
Practice—Judgment--Separate judgment on potnts 
of concurrence, if can be delivered—Costs—Coste to 
Advocate-General aa intervener, if can be awarded. 

Per Sulaiman, J.—The expression “ with respect 
‘to”, in s. 100, Govt. of India Act, obviously means 
that looking at the legislation as a whole, it must 
substantially be with respect to matters in one List 
or the other, A remote connection is not enough. 


- Those words do not connote the idea that it must be 


absolutely and exclusively within one List and not 
‘encroaching, not even in an indirect way, upon any 
other. It is unreasonable to assume that Parlia- 
ment contemplated from the use of the words “ with 
respect to” in the Indian Act that “any overstepping 
beyond the limit, howsoever smal} or insignificant, 
and any encroachment upon the!;field of List T, 
thowsoever unimportant, should make the Act wholly 
void. Incidental encroachment is not really for- 
bidden. The Courts have, therefore, first to see whe- 
‘ther the impugned Provincial Act is “ with respect 
to" any of the matters in List II, T£ this is not 
“80, then the Act must‘fall tothe ground: If it falls 
within any of the matters enumerated: in that List, 
“then ‘they have to next see whether it also falls 
within any ofthe matters in List III. Ifit does’ 
and no assent of the Governor-General has been ob- 
‘tained, it must again fall to the ground ifit con- 
rflicts with an existing Indian Law. But if such 
assent has been obtained, then it will for the time 
being remain valid. Lastly the Oourts have to see 
whether it falls within any of the subjects mention~ 
-ed in ‘List I. If it doss not, then there is no difficulty, 
but if it does, then the Oourt has to see further 
“whether the Act is really “ with respect to“ any of 


_ the matters in List I. If itis so, then the, Act must 


fall to the ground. If it ig not, then obvidualy the 
Act indirectly, or asit has been said “ incidently” 
‘but not .in substance, trenches upon ListI. But in 
order to éstablish that the provisions ofss. 7,8 and 19 
of the Madras Agri. Relief Act are within the authérity 


-of the Provincial Legislature, itis not necessary to 


‘show thatthe provisions ‘come within any single 
category. So long asit can be shown thatall the 
«provisions contained therein fall within List IL or 
‘List III, the Province would have prima facie an 
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ed statute is to be examined to ascertain its“ pith 


and substance,” or its “trus nature and character,” + 


for the purpose, of determining whether it is legis." 
lation. with respect to matters in this list or in that.. 


+{p. 228, col, 2.] 


Per Gwyer, C. J.—It is clear thatthe pith and 
substance of the Madras Agri, Relief Act, whatever it 
may be, cannot at any rate be said to be Legislation 
with respect to negotiable instruments or promissory 
notes ; and it ig quite immaterial 
even most, of the debts with whichit deals are in 
practice evidenced by or based upon such instru- 
ments. That is an accidental circumstance which 

. Cannot sfiect the question. [tbid.] 

Per Gwyer, C.J. and Varadachariar, J., (Sulai- 
man, J., contra.)—~Where the liability under tho 
Mad. Agri. Relief Act was under a decree on a. 
promissory note passed before the commencement of 


the Act, the liability ceases to be a debt evidenced ` 


by or based on the promissory note, for that has 
merged in the decree and has become a judgment- 
debt. The fectthat before the provisions of the 
Act could be applied to the decree, in accordance 
with s. 19 of the Act, it was necessary to have 
recourse to the terms of the note, in order to ascer- 
tain to what extent the provisions of s. 8 required 
or enabled the decree to be scaled down cannot 
affect the nature of the liability, which still re-- 
mains a judgment-debt; and it is upon that liabi- 
lity and upon no other that the Act operated, even 
though it might be necessary to go into its earlier 
history for a particular and special purpose, In 
such a case the judgment-debt ‘was already in exis- 
tence when the Act was passed. [p. 229, col, 1.) 

Quere.——-Whether any different principle would 
þe applicable in the case of decrees made on 
negotiable inatruments after the commencement of 
the Act. [ibid.] 

Per Gwyer, C. J. and Varadachariar, J.—That the 
Act is not invalid or inoperative even in respect 
of debts due under negotiable instruments, because 
it did not “really affect the principles embodied 
in the Nego, Inst, Act’ is to put the matter too 
widly. 

Per Sulaiman, J.—Taking all the provisions toge- 
ther and considering the Mad, Agri. Relief Act as 
‘a whole, it cannot be doubted that it is with res- 
pect to matters in Lists II and IH. It is impos- 
sible to hold that the impugned Act is wholly 
outside Lists II and ILL of the Seventh Schedule. As 
the impugned Act deals with all debts of agrioultu- 
rists, it necessarily includes their debts due on 
negotiable instruments as well. But it would be 
difficult to say that the Act, taken as a whole, is 
“with respect to” negotiable instruraents meation- 
ed in category of item 28, List I. But at the same 
time it is impossible to deny that the Act encroaches 
upon the field covered by such instruments. It is 
accordingly impossible to hold that there is no 
trespass on the Federal Legislative field. Thore ig 
an apparent overlapping, and no clear-cut demarka- 
tion is discernible. The maxim gensralibus specialia 
derogant cannot be appropriately applied to the 
three competing Lists part of an Act can-be held 
valid and another part invalid, if they are sever- 
able. “If the offending provisions are so inter 
woven into the scheme that they are not sever- 
able,” the whole is ultra vires, The same section 
containing similar provisions for contract as for 
the decree based on ithas been considered to be 


2 


that many, or. 


é 
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severable so as to make the latter valid, while the 
former is invalid, Taking all the provisions toge- 
ther, particularly s. 8, of the Madras Act it is very 
difficult to sever and split up the contract of. the 
loan andthe decree passed by a Court on the basis, 
of it. Thetwo are inextricably mixed up together 
and indissolubly connected, Section 8 treats the 
liability as a debt wholly irrespective of the fact 
whether it is a decretal debt or not, These provi- 
gions do not indicate that even if the contract 
could not be interfered with, the decree- can ba 
amended. Both the contract and. the decree ob- 
tained on it hang together and must stand or fall 
together so far as the Liste go. Accordingly it is 
impossible to split up and separate the provision of 
law with regard to decrees from the provision of law 
with regard todebts. The former is inseparable 
from the latter andthe power todeal with it is 
-dependent on the existence of the power to deal 
with the latter, except for repugnancy. Further the 
latter provision is in direct conflict with the pro- 
visions of the Nego. Inst. Act, read | with the 
Usuriots Loans Act, and, therefore, amounts to an 
undoubted trespass on a field already occupied by 
an existing Indian Law with respect to negotiable 
instruments. Oonsequently the Provincial Act being 
repugnant to the existing Indian Law relating to 
promissory notes, which is exclusively a Federal 
subject, is void to that extent, 

[Oase-law discussed. | 

Resort to that residual power mentioned in s. 104, 
Govt. of India Act should be the very last refuge. 
It is only when all the categories in the three Lists 
are absolutely exhausted that one can think of falling 
back upon a non-descript. |p. 232, col. 2.) 

There is nothing in the provisions of the Govt. 
of India Act, 1935, barring a separate statement 
of the reasons by a Judge of the Federal Court even 
on points on which there may be concurrence, [p, 
230, col. L] 

‘ It is notthe practice of the Federal Court to 
give costs to an Advocate-General intervening. [p. 
229, col. 2.] 


Sr. B.L. Mitter, AdvocateeGeneral for 
India (Mr. P.S. Sarangapant Ayyangar 
Advccate Federal Court, with him) instruct- 
ed by Mr. B. Banerji, for the Appel- 
lant. 

The Respondent did not enter appear- 
ance, 


Sir Alladt Krishnaswami Ayyar, Advo- 
cate General of Madras (Mr. N. Rajagopala 
Iyengar, Advocate, Federal Oourt, with 
him) instructed by Mr. Ganpat Rai, 
for Intervener. 


Gwyer, C. J.—In this case the appellant 
sued the respondents in the Court of the 
Subordinate Judge of Coimbatore for a 
sum of Rs, 7,569-9-0, the amount of prin- 
cipal and interest alleged to be due under 
a promissory note dated March 4, 1996, 
for Rs. 2,975. On November 1, 1934, he 
obtained å decree forthe sum claimed, 
together with Rs. t6d-15:0 for costs, with 
interest at 6 per cent. per annum from the 
date of the judgment on the principal sum 
of Rs, 2,975. On March 22, 1938, the 
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Madras Agriculturists’ Relief Act became 
law, and before that date the respondents 
had paid to the appellent sums which 
amounted in allto more than twice the 
amount of the principal debt.: In July, 
1938, the respondents presented a petition 
under the Act claiming to have the decree 
scaled down in accordance with the pro- 
visions ofthe Act, to which the appellant 
replied by alleging that the Act was 
beyond the competence of the Madras 
Legislature to enact, In November of the 
same year there was a further petition 
by the respondents, praying that since 
than twice the 
amount ofthe principal sum as well as 
the costs, the Court might be pleased to 
record under the Act full satisfaction of 
the decree. In February, 1939, a Full. 
Bench of the Madras High Court, in another 
case, Mada Nagarainam v., Puvvada 
Seshayya (1), held that the Act was within 
the competence of the Legislature, and 
accordingly the Subordinate Judge allowed 
the two petitions and recorded full satisfac- 
tion of the decree. A revision application. 
to the High Court was dismissed, but the 
High Court gave a certificate under 
s. 205 of the Constitution Act. The appeal 
now comes before this Court, and the 
substantial question to be decided is 
whether the Act was within the powers 
of the Madras Legislature, though there 
are subsidiary questions also involved. 

The Actis an attempttodealin a very 
drastic manner with the problem of rural 
indebtedness, which has vexed legislators 
since the days of Solon. It contains,.as. 
other Provincial Acts passed on the same 
subject during the last few years have 
also contained, many unusual and. at 
first sight startling provisions. Jt applies 
to all debts payable by an “agriculturist” 
at the commencement of the Act, and 
“agriculturist” is defined in very wide 
terms, soas to include not only persons 
cultivating agricultural land but certain 
others also who possess an interest in such 
land. ‘‘Debt" is defined as meaning any 
liability in cash or kind, whether secured 
cr unsecured, due from an agriculturist, 
whether payable under a decree or order of 
a Civil or Revenue Oourt or otherwise, 
though land revenue or any tax or cess 
payable to the Central or Provincial Govt, 
orto any local authority, together with 
certain other liabilities not here material, 
(D IL R (1939 Mad. 151; 180 Ind. Cas, 994r 


(1939) 1 M L J. 272; (1939) MWN 192 (2; AT R. 
1939: Mad, 361;-49 L W 257; ILR M 7600 B). > 
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are excluded. The definition appears to 
be wide enough to cover damages for an 
actionable ‘wrong. It 
bys. 7 that, notwithstanding any law, 
custom or decree of the Court to the con- 
trary, all debts payable by an agriculturist 
at the commencement of the Act are to be 
scaled down in accordance with the provie 
sions of the Act; and by s. 8 (inter alia) 
that in the case of debts incurred before 
October 1, 1932, where an agriculturist has 
paid toany creditor twice the amount of 
the principal, whether by way of principal 
or interest or both, the debt, including the 
principal, shall be deemed to be wholly 
discharged, By s. 19, the Oourt may 
apply the provisions of the Act to a decree 
for the repayment of a debt obtained 
against an agriculturist before the come 
mencement of the Act and, notwithstanding 
anything contained in. the Oivil P. O. 
amend the decree or enter satisfaction, as 
the case may be. The Act contains no 
express. reference to promissory notes or 
any other form of negotiable instrument, 
as debt relief legislation in other Provinces, 
to which our attention was drawn, has 
sometimes done. It should be added that 
it was reserved for, and received, the 
assent of the Governor-General. 

The Federal Legislature has an exclu- 
sive power to legislate with respect to 
cheques, bills of exchange, promissory 
notes and other like instruments (List I, 
No, 28), The Negotiable Instruments Act, 
1881, provides (s. 32) thatin the absence 
of a contract tothe contrary, the maker of 
a promissory note is bound to pay the 
amount thereof at maturity according to 
the apparent tenor of the note; and (s. 79) 
that where interest at a specified rate is 
expressly made payable on a note, interest 
is to be calculated at that rate until pay- 
ment or until such date after the institu- 
tion of a suit torecover the amount as 
the Court directs. These provisions are 
not easily to be reconciled with the provi- 
sions of the Madras Act, where debts based 
upon promissory notes are concerned, 
The Court was therefore invited by Coun- 
sel for the appellant to say that the Act 
was beyond the competence of the Madras 
Legislature, because it dealt with debts 
which in a great number of cases would be 
debts based upon promissory notes; or that, 
if not wholly invalid, it was at any rate 


beyond the competence of the Legislature . 
in so far as it might affect such debts,” 
or, alternatively, ought to be @basikue as 


not applying to them. 
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A Full Bench of the Madras High Court, ` 


in the case already cited, have decided - 


that the Madras Act does not trench in any 
way upon the exclusive powers of the 
Federal Legislature. “We do not regard 


the. Madras Agriculturists, Relief Act”, said ` 
delivering the- 


the learned Chief Justice, 
judgment of the Court, : 
“As really affecting the principles embodied 
inthe Negotiable Inst. Act. Negotiation of a pro- 
missory note is not prohibited, nor isit said that 
a maker or an indorser shall not 
only effect of the Act, so far as negotiable instru- 
ments are concerned, is to reduce liability where 
the maker or indorser is an agriculturist, In 
providing for this the Provincial Legislature was 
acting in the interests of agriculture and regulating 
money-lending to agriculturists. It could never 
have been the intention of Parliament in conferring 


be liable, The. 


ageneral power on the Federal Legislature to ` 


legislate with regard to negotiable 
to reduce the power of a Provincial Legislature 
to deal with subjects within its exclusive control. 
When examined, the Mad, Agriculturiate’ Relief 


Act is in substance within the express powers of ` 


the Madras Legislature andthe fact thatin parti- 
cular cases it 
on contracts evidenced by negotiable instruments. 
cannot affect its validity”. 


The Onief Justice concluded by observ- 
ing that the authorities, mainly decisions 
of the Judicial Committees on appeals from 
Oanada, which he had already cited were, 
definite onthe point. It is therefore nee 


instruments _ 


may operate to reduce liability - 


$ 


cessary toexamine a little more closely tho.. 


provisions of the Constitution Act and to 

see what light can be thrown upon them 

by decisions of 

and in particular by decisions upon the 

pr TEHE of the British North. Amərica 
ch. 


the Judicial Oommittes, - 


Section 100 (3) of the Constitution Act- 


provides that a Provincial Legislature has 
the exclusive 
respect to the matters enumerated in List 
II, the Provincial Legistative List, But 
this power is expressly stated to bs 
subject to the provisions ofs. 10) (1), 
which give an exclusive power to the 
Federal Legislature to legislate with 
respect to the matters enumerated in List I, 


the Federal Legislative List. Hence, though ` 


Parliament has no doubt done its best 
to enact two lists of mutually exclusive 
powers, it has also provided, exmajort 
cautela, that ifthetwo sets of legislative 
powers should bə found to overlap, then 
the federal legislation is to prevail. And 
the reason for this is clear. However 
carefully and precisely lists of legislative 


subjects are defined, it is practically im-' 


possible to ensure that they never overlap; ` 
and ‘an absurd situation. would result if 


: two inconsistent laws, each of equal validity: 


power of legislating with 
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: could exist side by side within the same 
territory. 

The British North America Act, 1867, con- 
tains analogous pro7i-ions and it can scarce» 
ly be doubted that Parliament had those pro- 
visions in mind when it enacted the latter 
Act. By s. 91 of the Oanadian Act the 
Dominion Legislature is given a general 
power to legislate for the peace, order and 
good Govt. of Oanada “in relation to all 
matters not coming within the classes of 
subjects by this Act assigned to the 
Legislatures of the Provinces”, and with- 
out prejudice to the generality of the 
power so given the exclusive legislative 
authority of the Dominon is expressly 
declared to extend to all matters coming 
within theclasses of subjects enumerated 
in the section. Section 91 further declares 
that any matter coming within any of the 
classes so enumerated "shall not be deemed 
to come within the class of matters of 
.& local or private nature comprised in the 
enumeration of the classes of subjects by 
this Act assigned exclusively to the Pro» 
vinces” (this corresponds to 8. 100 (1) of 
the Govt. of India Act). Then s. $2 gives 
the Provincial Legislatures exclusive autho- 
rity to make laws in relation to matters 
coming within the list of (provincial) sub- 
jects enumerated in that section, the last 
class in the list being described as 
"generally all matters of a merely local 
or private pature in the Province” (these 
provisions correspond to s. 100 (8) of the 
Govt. of. India Act). As interpreted by 
the Judicial Committee, the British North 
America Act presents an exact analogy to 
the India Act, even to the overriding pro» 
visions in s. 100 (1) of the latter: “The 
rule of construction is that general language 
in the heads of s. 92 yields to particular 
expressions in s, 9], where the latter are 
unambiguous”; per Lord Haldane in Great 
West Saddlery Co. v. The King (2). The 
principles laid down by the Judicial Oom~ 
mittee in a long series of decisions for the 
interpietation of the two' sections of the 
British North America Act may therefere 
be accepted as a guide for the interpre- 
tation of similar provisions in the Govt. of 
India Act. 

It must inevitably happen from time to 
time that legislation, though purporting 
to deal with a subject in one list, touches 
also on a subject in a another list, and the 

' different provisions of the enactment may be 
go closely intertwined that blind adherence to 

(021) 2 A O 91 (116 90 L J PO 103; 125 L 
T 136; 37 TL R 436, 
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a strictly verbal interpretation would result 
in a large number of statutes being declared 
invalid because the Legislature enacting 
them may appear to have legislated in a 
forbidden sphere, Hence the rule which 
has been evolved by the Judicial Committee 
whereby the impungned statute is examine 
ed to ascertain its “pith and substance”, 
or its “true nature and character”, for the 
purpose of determining whether it is legisla: . 
tion with respect to matters in this list or in 
that: Citizens Insurance Co. v. Parsons (8), 
Russell v. The Queen (4),Union Colliery Co. v. 
Bryden (5), Attonary-General for Canada v. 
Attorney-General for British Columbia 
(6), Board of Trustees of Northern Irriga- 
tion District v. Independent Orders of Fores 
ters (7). In my opinion this rule of inter- 
pretation is equally applicable to the 
Indian Constitution Act. On this point I 
find myself in agreement with the Madras 
High Oourt, and I dissent from the contrary 
view which appears to have been taken 
in a recent case by the High Court at 
Patna: Sagarmal Marwari v. Bhuthu Ram (8). 

It is clear thatthe pith and substance 
of the Madras Act, whatever it may be 
cannot at any rate be said to be legisla- 
tion with respect to negotiable instruments 
or promissory notes; snd it seems to me 
quite immaterial that many, or even most, 
of the debts with which it deals are in 
practice evidenced by or based upon such 
instruments. That is an accidental circum- 
stance which cannot affect the question. 
Suppose that at some later date money- 
lenders were to adopt a different method 
of evidencing the debts of those to whom 
they lend money; how could the validity 
or invalidity of the Act vary with money- 
lenders’ practice? Iam of opinion, there- 
fore, that the Act cannot be challenged 
as invading the forbidden field of List I, 
for it was not suggested that it dealt with 
any item in that List other than No. 28. 

It was then contended that, even if not 
wholly invalid, either the Act was invalid 
in part, in so far as it did or might 
affect promissory notes, or that it ought to 
be construed as not applying to promissory 
notes at all. But these questions do not 
in my opinion arise in the present case, 
because the liability on which the Act 


(3) (1882) 7 A O 96; 51 L J POW; 45 LT 721, 
(4) (1882) 7 A O82% SLL IP O77; 46L T 889. 
(5) (1899) AO: 80; 688 L J PO 118; 81 L T 277. 

T (6) (1930) A O 111; 99L J PO 20; 142 L T 73; 46 
LR1 


(7) (1940) A O 513. 
(8) 3F L J 119; 190 Ind, Cas. 704; 21 P L T 739; 7 
BR 28; 13 R P 239; 19 Pat. 974, 
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operated was a liability under a decree of 
the Court passed before the commencement 
of the Act. It had ceased to be a debt 
evidenced by or based on the promissory 
note, for that had merged in the decree 
and had become a judgment debt; nor 
could the appellant any longer have sued 
upon the note. It was argued however 
that before the provisions of the Act 
could be applied to the decree, in accorde 
ance with s. 19 of the Act, it was necessary 
to have recourse to the terms of the note, 
in order to ascertain to what extent the 
provisions of s. 8 required or enabled the 
decree to be scaled down. But this could 
not affect the nature of the liability, which 
still remained a judgment-debt; and it was 
upon that liability and upon no other that 
the Act operated, even though it might be 
necessary to go into its earlier history for 
a particular and special purpose. In the 
present case the judgment-debt was already 
in existence when the Act was passed and 
it is not necessary to consider whether any 
different principle would be applicable in 
the case of decrees made after its enact- 
ment. It is sufficient to say that here 
the Act has neither affected nor purported 
to affect any liability on a promissory note. 

That the provisions of the Act in their 
application to the decree obtained by the 
appellant were within the competence of 
the Madras Legislature to enact does not 
seem to me open to doubt. They may be 
justified by reference to Nos, 4 and 15 
of List III, perhaps also to No. 2 in List IT; 
I do not say that there may not be others, 
but these will suffice. 

A number of other matters were argued 
at the Bar on which, having regard to 
the view of the case which I have just ex- 
pressed, it becomes unnecessary for me to 
express any opinion. There is the difficult 
question, assuming that the pith and sub- 
stance of the impugned Act is with respect 
to matters covered by List If and not to 
any matters covered by List I, whether and 
to what extent any of its provisions which 
relate to matters covered by List I may 
still be held to be. valid on the ground 
that they are merely incidental to its main 
purpose; and the further question whether 
their incidental character will save them if 
they come into conflict with Federal or 
Central legislation already occupying the 
field. These may involve yet another 
question, that of the true construction of 
s. 107 (1) of the Constitution Act. But 
though, as I have said, I reserve my opinion 
upon all of them, I do not wish it to be 
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assumed that I accept in its entirety the 
view of the Madras High Court that the 
impugaed Act does not really affect the 
principles embodied in the Negotiable In- 
struments Act, for that proposition seems 
to me much too broadly stated. I doubt 
whether any Provincial Act could, in the 
form of a debtors’ relief Act, fundament- 
ally affect the principle of negotiability or 
the rights of a bona fide trausferee for 
value. Perhaps the position is different 
where the promissory note has never chang- 
ed hands and is sued upon by the 
original payee; and it may be (though 
I do not decide the question) that an Act 
such asthe Court is now considering can 
operate upon the original debt in such 
cases, even though the creditor has 
taken a promissory note in respect of his 
debt. If it were otherwise, the power of 
Provincial Legislatures to enact remedial 
legislation in a field peculiary their own 
would be very greatly hampered; so much 
so, indeed, that the Central Legislature 
might well find itself compelled to review 
the situation. But it would perhaps be in- 
advisable that I should say more on this 
occasion. 

I think that the appeal should be dis- 
missed, Asthe respondents did not enter 
an appearance there will be no order for 
cost. It is not the practice of this Court 
to give costs to an Advocate-General intere 
vening. 


Sulaiman, J.— This is a plaintiff's 
appeal arising out of a suit on a pro» 
missory note dated March 4, 1926, exe- 
cuted by the defendant No. 1 for Rs, 2,975 
carrying interest at 36 per cent. per annum. 
The plaintiff claimed interest at 24 per 
cent. only, and the limitation was saved 
by payments made on March 3, 1929, and 
February 24, 1932. Defendants Nos. 2 and 
3 who contested the suit are the sons of 
defendant No. 1. The first Court decreed 
the claim on November 21, 1934 On 
March 22, 1938, the Madras Agri. Relief 
Act (IV of 1938) came into force, after the 
assent of the Governor-General had been 
given. While the decree was in execution, 
the judgment-debtors applied to the Court 
on July 24, 1938, alleging that, in view 
of the scaling down of the interest under 
the new Madras Act, the decree had been 
satisfied, Objection was of course taken to 
this by the decree-holder. The Court on 
February 11, 1939, held that the Madras Act 
was intra vires of the Provincial Legisla- 
ture and ordered satisfaction of the decree 


fa 
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‘to be recorded. On April 27, 1939, the 
plaintiff filed a Revision in the High Oourt, 
but it was rejected by a single Judge on 
May 2, 1939, in view of an earlier pro- 
-nouncement of a Full Bench of that Oourt. 
The learned Judge granted the required 
certificate under s. 205 (1) of the Govt. of 
India Act. Tke application for leave to 
‘appeal was heard by a Division Bench 
‘which held that, in view of cl. 15 of the 
Letters Patent, the order of the single 
Judge was a final order. The High Court 
accordingly admitted the appeal. 

An eaxplanation.—I feel that I owe an 
explanation for stating my reasons separate- 
ly even on points on which there may be 
concurrence. Ido not think that there is 
anything in the provisions of the Govt. 
of India Act, 1935, barring a separate 
statement of the reasons, Section 214 (4) 
merely lays down that 

“No judgment shall be delivered by the Federal 

Court save in open Court and with the concurrence 
of a majority of the Judges present at the hearing 
of the case, but nothing in this sub-section shall be 
‘deemed to prevent a Judge who does not concur 
from delivering a dissenting judgment,” 
: This sub-section has obviously a two- 
fold effect. First, there must be the con- 
currence of a majority of the Judges in the 
final conclusion. If the Judges were equal- 
jy divided the decision would be wholly 
inconclusive and therefore utterly useless, 
as it would be impossible to give any 
direction to a subordinate Court to select 
one opinion in preference to the other, 
Secondly, it is emphasised that a Judge 
who does not concur is not prevented from 
delivering a dissenting judgment. The 
sub-section does not say that reasons can- 
not be stated separately by the Judges who 
concur in one judgment. 

No doubt the practice of the Judicial 
Oommittee, unlike that in the House of 
Lords, is that one of their Lordships deli- 
vers the judgment, which is taken to be 
on behalf of all. But obviously there are 
three main reasons for it. In the first 
Place, the decision of their Lordships of the 
Privy Oouncil is in the form of a Report 
Submitted to His Majesty, It would accord- 
ingly be wholly inappropriate to submit 
conflicting opinions to His Majesty. In the 
second place, their Lordships hear appeals 
from the Dominions, India and the Colonies, 
and it is desirable that it should not appear 
that there has been any divergence of 
opinion, so that there may be no doubts 
as to the correctness of the law which the 
Courts have to follow. ‘Inthe third place, 
ithe Privy Oouncil is the ultimate Court of 
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Appeal and it is more appropriate that the 
law should be settled definitely and made 
certain, without any expectation of its bee 
ing changed if a majority in a later case 
comes to prefer a contrary opinion. 

None of these reasons applies to the 

Federal Court. Here a dissenting judg- 
ment is expressly allowed by Statute. In 
particular, as the decision of this Court is 
subject to an appeal to their Lordships of 
the Privy Oouncil, it is only fair thata 
Judge who wishes to state his reasons 
separately should have an opportunity to 
do so, in order that his full reasons may be 
before their Lordships when the appeal 
comes to be heard, It often happens that 
there are reasons, which may not be accept- 
ed by the other members of the Bench as 
sound or which may not appeal to them as 
being important, but which are considered 
by the jadge as being necessary to support 
the view taken by him. Frequently the 
way in which propositions of law may be 
stated are not absolutely identical. While 
concurring in the final result, Judges some- 
times differ in stating their reasons, 
Grounds of decision are no less important 
in constitutional cases, as they may have 
to be applied again in a different class of 
cases. In the early years of the working 
of a constitution, when ideas have not 
crystallized, and rules of law applicable - 
to it have not been clearly formulated, diffe» 
Tences of opinion are not uncommon, 
: Such a practice is in consonance with 
that prevailing in the. High Oourt of 
Australia and the Supreme Court of South 
Africa. In Oanada, even after over 70 
years, during which the Privy Council has 
made numerous pronouncements on the 
Canadian Constitution, separate judgments 
are still delivered, Hven in non-constitu- 
tional cases, if improtant, separate judg- 
ments are frequently delivered in the 
Court of Appeal in England. 

The Impugned Act.—The impugned Act 
is the Mad. Agri. Relief Act, 1938 (Madras 
Act IV, of 1938), which received the assent 
of the Governor-General on March Il, 1938. 
The object ofthe Act, as mentioned in its 
Preamble, was to provide for the relief of 
indebted agriculturists. Its relevant provi- 
sions may be summarized as follows. Sece 
tion 3 (ii) (a) defines “‘agriculturist” as a 
person who hasa saleable interest in any 
agricultural. or horticultural land, with 
certain exceptions, Section 3 (iti) defines 
“debt” as meaning any liability in cash or 
kind, whether secured or unsecured, due 
from an agriculturist, . payable under a 
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decree or order or otherwise, with two 
exceptions. Section 7 lays down: 

_ “Notwithstanding any law, custom, contract or 
decree of Ootirt to the contrary, all debts payable by 
an agriculturist at the commencement of this Act, 
shall be scaled down in accordance with the pro- 
visions of this Chapter. 

- Nosum in excess of the amount as so scaled 
down shall be recoverable from him or from any 
land or interest in land belonging to him : nor shall 
his property be Hable to be attached and sold or 
proceeded against in any manner in the execution 
of any decree against him in so far as such decree 
is for an amount in excess of the sum as scaled 
down under this Chapter.” 


Sectioù 8 relates to debts incurred be- 
fore October 1, 1932, and provides : 

“(1) All interest outstanding on October 1, 1937, 
in favour of any creditor of an agriculturist whe- 
ther the same be payable under law, custom or 
contract or under a decree of Court and whether 
the debt or other obligation has ripened into a 
decree or not, shallbe deemed to be discharged, and 
only the principal or such portion thereof as may 
be outstanding shall be deemed to be the amount 
sepayabis by the agriculturist on that date.” 
and : 
| “(2) Where an agriculturist has paid to any eredi- 
tor twice the amount of the principal whether by 
wayof principal orinterest or both, such debt 
including the principal, shall be deemed to be 
wholly discharged.” 


| The main part of s. 19 is as follows :— 

‘ “Where before the commencement of this Act, a 
Court has passed a decree for the repayment of a 
debt, it shall, onthe application of any judgment- 
debtor whois an agriculturist or in respect of a 
Hindu joint family debt, on the application of any 
member of the family whether or not he is the 
judgment-debtor or on the application of the decree- 
holder, apply the provisions of this Act to such 
decree and shall notwithstanding anything con- 
tained in the Civil P. O., 1908, amend the decree 
a an or enter satisfaction, as the case may 
e.” 


The first question for consideration before 
us is whether the provisions of s. 8 read 
with s. 19 are “with respect to” a subjecte 
matter in List II, as to which the Provine 
cial Legistature has exclusive authority, or 
in List IIL, asto which it has concurrent 
authority, the repugnancy, if avy, being 
cured by the assent of the Govenor-General, 
or whether it is “with respect to” a subject 
within List I, as to which it has no Legisla: 
tive power at all. 


` Pith and Substance,—-No doubt every 
effort appears to have been made to make 


the three Lists as comprehensive and 
exhaustive as well as exclusive as 
possible; and it may well be that 


barring personal or customary laws, it 
would only be extremely rare cases which 
would not come in any one of these three 
Lists so as to fall within the residual powers 
of legislation dealt with by s. 104 of the 
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Act. Nevertheless, in view of he large 
number of itemsin the three Lists, it is 
almost impossible to prevent a certain 
amount of overlapping. Absolutely sharp 
and distinct lines of demarkation are not 
always possible. Rigid and inflexible water- 
tight compartments cannot be ensured. A 
hard and fast rule of exclusion derived from 
the strict literal language of s. 100 may 
therefore be quite impracticable and un- 
workable. To avoid such difficulties the 
Imperial Parliament has thought fit to use 
the expression “with respect to,” which ob- 
viously means that locking at the legislation 
as a whole, it must substantially be with 
respect to matters in one List or the other. 
A remote connection isnot enough. Those 
words do not connote the idea that it must 
be absolutely and exclusively within one 
List and not encroaching, not even in an 
indirect way, upon any other. 


As pointed out by mein the U, P. Regus 
larizations of Remissions Act, case The 
United Provinces v. Atiqa Begum (9), their 
Lordships of the Privy Council in dealing 
with Canadian cases have repeatedly laid 
down the test that in order to see whether 
an Act is in respect of a particular subject, 
one must look to “its true nature and 
character” and to its “pith and substance.” 
It is quite wrong to assume that the doct“ 
rine of pith and substance laid down by 
their Lordships is some special doctrine ex- 
clusively appliable to the Canadian Con- 
stiution. Indeed, Lord Atkin in the House 
of Lords in Gallagher v. Lynn (10), applied 
this doctrine, previously applied to the 
Constitution in a Federal system, to the 
Constitution of the Northern Ireland. 
His Lordship held that in pith and substance 
the Milk and Milk Products Act, 1934, was 
not a law “in respect of” trade, but was a 
law for peace, order and good Govt. “in 
respect of” precautions taken to secure the 
health of inhabitants of Northern Ireland 
by protecting them from the danger of an 
unregulated supply of milk. In turn, the 
observation made in Gallagher's case was 
quoted again in Shannon v. Lower Mainland 
Dairy Produts Board (11) There can, 
therefore, be no doubt that this doctrine of 
pith and substance is of a general appli- 
cation, and in no way restricted to the 
peculiar language employed in the British 
North America Act, 1867. 


(9) 192 Ind. Cas. 138; (F 0). 
(10) (4937) A O 863 (870); 106 L J PO 161; 157 L 
a 374; BL SF 609; 53T LR 929; 1937)3A E R 


8. 
(11) (1988) A O 708 (719-720); 107 LJ PO 115; 82 
S J 728, 54 T L R 1090. : 
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In view of the successive pronouncements 
of their Lordships of the Privy Council, 
though made mostly with regard to Cana» 
dian cases, it is unreasonable to assume 
that Parliament contemplated from the use 
of the words “with respect to” in the Indian 
Act that any overstepping beyond the 
limit, howsoever small or insignificant, and 
any encroachment upon the field of List I, 
howsoever unimporrent, should make the 
Act wholly void. Incidental encroachment 
is not really forbidden, We have, there- 
fore, first to see whether the impugned 
Prov. Act, is “with respect to” any of the 
matter in List II. If this is not so, then 
the Act must fall to the ground. If it 
falls within any of the matters enumerated 
in that List, then we have to next see whee 
ther it also falls within: any of the matters 
in List IIJ. Ifit dces and no assent of the 
Governor-General has been obtained, it 
must again fall to the ground if it conflicts 
with-an existing Indian Law. But if such 
assent has been obtained, then it will for 
the time being remain valid. Lastly we 
have to see whether it falls within any of 
the subjects mentioned in List I, Ifit does 
not, then there is no difficulty, but if it 
does, then we have to see further whether 
the Act ia really “with respect to” any of 
the matters in List I. Ifit is so, then the 
Act must falltothe ground. If it is not, 
then obviously the Act indirectly, or as it 
bas been said “incidently” but not in sub- 
stance, trenches upon List I. But in 
order to establish that the provisions of 
ss. 7, 8 and 19 of the Madras Act, are within 
the authority of the Provincial Legislature, 
it ia mot necessary for the respondents to 
show that the provisions come within any 
single category. So long as it can be 
shown that all the provisions contained 
therein fail within List JI or List ILI, the 
Province would have prima facie an 
authority to legislate, unless it can be 
shown that it is with respect toany matter 
in List I, or is void on account of any 
repugnancy. 

The Substance-—The substance of the 
Act is to give relief to agriculturists in 
respect of interest accruing upon the debt 
due frcm them. In one aspect it relates to 
money-lending and money-ienders because 
the reduction of interest on loans made to 
them by money-lenders would affect money- 
lending transactions. It is certainly a 
measure relating to agriculturists in the 
main, though-an agriculturist is defided 
in a somewhat wider sense and though the 
debt due from him is not confined to loans 
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taken for agricultural purposes, but includes 
any liability due from him. But there can 
at the same time be no doubt that the 
scheme of the Act is to benefit the agricul- 
turists as a class and relieve them from 
onerous burden of high interest, from which 
the Provincial Legislature thought they had 
been unfairly suffering. It may be, literally 
speaking, difficult to say that benefit to 
agriculturists (defined in a somewhat wide 
way) is included in the term “agriculture!: 
On the other hand, it may well be that. 
unless agriculturists are relieved from their 
financial troubles, agriculture itself may 
suffer, Again, agricultural lands’, may 
deteriorate in value if they are«sold fre. 


quently at auction in lieu of debts, and) 


pass from hand to hand, somêlimes. to, 


persons who are unable to ‘cultivate them”: 


themselves, Further, the provision. :for 


scaling down interests is certainly an: : 
interference with the contract between: the ° 


lender and the borrower, and can wellcome’ 
within the category “contract”: List Jl; 
entry No, 10, > ae ae 


rr a, 


Ii may be that in view of the wide defini- 
tion of “agriculturist,” all the provisions: : 


do not come within the category agriculture; 
and it may also be that in view. of, the: cir» 
cumstance that “debt” means any liability, 
whatsoever, all the provisions may’not, come 
within the category “money-lending”, “And, 


it may also possibly be that in some'éxtreme’. ° 


cases the liability may go. outside the’, 
category “contract”, and may fall within 
“trade and commerce”, (e.g., unpaid pur- 
chase-money). But taking all the provisions 
together and considering the Act as a whole, 
it cannot be doubted that it is with respect 
to matters in List II and III. It is most 
difficult to place it outside these two Lists, 
Indeed, the Advocate-General of India has 
conceded that he cannot lay his finger on 
any Category in List I, within which this 
Act could fall. He, therefore, felt cote 
pelled to urge before us that the Act deals 
with matters outside all the Lists, and can, 
therefore, come only under the residual 
power mentioned in s,104, of the Indian 
Act, But resort to that residual power 
should be the very last refuge. It is only 
when all the categories in the three Lists 
are absolutely exhausted that one can 
think of falling back upon a nondescript. 
It seems to me that this cannot be done in 
the present case, The legislative practice 
in India prior to the commencement of the 
Govt. of India Act, also shows that in the 
various Provinces there were existing. 
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legislations for relief from high rates of 


interest. It is, therefore, impossible to hold 
that the impugned Act is wholly outeide 
Lists II and II of the Seventh Schedule. 


Negotiable Instruments.—As the impugn- 
ed Act deals with all debts of agriculturists, 
it necessarily includes their debts due on 
negotiable instruments as well. But List I, 
entry No. 28 specifically and expressly 
assigns “cheques, bills of exchange, pro- 
misgory notes and other instruments” to the 
Federal Legislature. Being of all-India 
importance there was a special reason for 
assigning negotiable instruments to the 

„ Federal’... Legislature, A uniformity of 
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1938, case (12) was that it should 
certainly be our earnest endeavour to 
avoid a conflict between two apparent- 
ly competing entries, as too liberal an 
interpretation given to both of them might 
create a clash. “As far as possible, an un- 
defined term should not be given such a 
wide scope as to include a particular povie 
sion’. If a subject comes within a special 
and specific provision, and can only by defin- 
ing and enlarging the meaning of the 
words be brought within the scope of the 
general, then the special provision should 
be considered to be exclusive of the other. 
But, of covrse, where such a restricted 
interpretation is not possible, overlapping 


may be inevitable. 

Principle of Exception.—This principle 
coupled with that of an exception to a 
general provision, was also applied in 
that case by my Lord the Ohief Justice, 
who relying on the Bank of Toronto vV. 


<” practice ‘as regards these for the whole of 
«India is necessary. As they can be freely 
' ‘negotiated, they can circulate from Province 
‘ to Province, and after successive endorse- 
<i- mients-can “even be sued upon in Provinces 
<" “Other than those in which they were execute 


éd.":As they pass from hand to hand, 
+ holdérs in due course have to be protected. 
” They are-allowed to presume that the con» 
sideration.evidenced by such instruments 
is due in full. Holders in due course can» 
“not be expected to inquire and ascertain 
whether the original maker had been an 
agriculturist or not; and it would be grossly 
~ unfairito such holders, if after having paid 
almost. full; consideration for such instru- 
menis; they’ were confronted in a suit 
brought upon them with a Provincial law 
that cuts down ‘interest which accrued even 
prior to the passing of that Act. As the 
impugned Act deals with debtsin general, 
it would be difficult to say that the Act, 
taken as a whole, is “with respect to” 
negotiable instruments mentioned in the 
aforesaid category. Butat the same time 
itis impossible to deny that the Act en- 
croaches upon the field covered by such 
instruments. It would have been open to 
they Provincial Legislature expressly to 
exclude such instruments from the operas 
tion of this Act, (as had been done partially 
in s. 2 (vit) (e) of the O. P. Act, XII of 
1934); but that has not been done. It is 
accordingly impossible to hold that there 
is no trespass on the Federal Legislative 
field. Thereis an apperent over-lapping, 
and noclear-cut demarkation is discernible, 
The question is how this obvious conflict 
can be avoided. 


Restricted Interpretation.—The principle 
of interpretation which was applied by 
mein the C. P. and Berar Sales of 
Motor Spirit and Lubricants Taxation Act, 


Lambe (13) observed (pp. 49-50, F. O. R.) 
“it would accord with sound principles of con- 
struction to take the more general power, that. 
which extends to the whole of India, as subject 
to an exception created by the particular power, 
that which extends to the Province only. It is not 
perhaps strictly accurate to speek of the provincial 
power as being excepted out of the federal power, 
for the two are independent of one another an 
exist side by side. But the underlying principle in 
the two cases must be the same, that a general 
power ought not to be so construed as to make a. 
nullity of a particular power conferred by the same 
Act and operating in the same field, when by 
reading the former in a more restricted sense effect 
can be given to the latter in its ordinary and natural 
meaning”. 
_ My brother Jayakar, J.,on p. 118*, rely- 
ing on the ruling in In re Marriage Legis- 
lation in Canada (14) adhered to the 
principle of exception and observed 

“In other words, as I interpret the two entries, 
entry No, 45 (List I) may be said to contain a 
general power to levy excise duty at all stages. As. 
an exception to this,a portion ofthe power is cut. 
out and allocated to the Provinces under entry No, 48 
(List 11). It operates as an exception to the general 
power conferred by entry No, 45". , 

On the other hand, at p. 94*, I did not 
feel myself able to apply the principle 
that where a particular - power comes. 
within both the two mutually exolusive 
jurisdictions, as in Oanade, it should be 


(12) (1939) F O R 28 (74-75 and 87); 180 Ind, Cas 
161; A I R 1939 FO 1; (939) M WN 25; 49 L W 
36; 5 B R 405(2; 11 R F O 1; 20 P LT 197; 1939. 
O L R 144; 43 OW N 1 F O; (1939) Kar. FO 6 
Sup; (1939) 1 M L J 48up; (1938) 1 F LJ 1; (1939 
2FLI6(F 0), 

(13) (1887) 12 App. Oas. 575 (586-587); 56 LJP 0. 
87; 57 L T 377. 

(14) (1912) A O 880 (885-887); 81 L JP O237; 107 
-Li T 330; 28 T L R 580. 

*Pages of 1939 F. U. kR.—(#d.] 
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regarded as an exception to the general 
one. I pointed out that an exception falls 
within and not outside a general vrovi- 
sion, the essence of the principle being 
that a particular exception restricts a 
general provision, although covered by it, 
In the Indian Constitution there being a 
definite provision for overlapping, where 
such an overlapping is inevitable, the 
general power of the Centre would override 
even particular power of a Provinee. I 
was of the opinion that the power of the 
Centre to tax consumption, if inclusive, 
would not admit of any exception in favour 
of the Province, but must prevail. The 
maxim generalibus specialia derogant cannot 
be appropriately applied to the three com- 
peting Lists. I see three difficulties in impor- 
ting from the. Canadian cases the doctrine 
of the exception to general provision. 
In the first place, it may very often be 
difficult to decide which is general and 
which is particular cr special. The mere 
fact that a Oentral Act may apply tothe 
whole of India whereas a Prov. Act toa 
smaller area of the Province, would not 
make the latter an exception, for that 
would in most cases make a Provincial 
Law ovortide a Central Law. In some cases 
two subjects may both be general, and only 
particular parts of them may be overlapp- 
ing. For instance ‘a promissory note’ is 
a general category, but ‘a promissory note 
executed by an agriculturist’ is special. 
On the other hand, ‘debt’ is general, but 
‘debt due on a promissory note’ is epecial. 
Hither of the two categories ‘debt dus on a 
promissory note’ and ‘debt due from an 
agriculturist’ can be regarded as particular 
and the other more general according to 
the point of view from which we look at 
them. A second serious difficulty is that 
by applying the rule of exception, we would 
have to cut out, as Jayakar, J. has expressly 
said, a portion of the power given to the 
Centre and allocate it to the Provinces 
exclusively, so that even though the general 
provision would include such a power, the 
Centre would be prevented from legislating 
with respect to it at all. The third difficulty 
in the way of importing such a rule is that 
the provisions in the two Constitutions are 
not identical, and the categories are not in 
pari materia. 

. Canadian Sections.—Sections 91 and 92 


of the British North America Act show the: 


dominant position of the Dominion Legis- 
lature, but with. restriction, First of all, 
power is given to the Dominion to make 
laws for “the Peace, Order, and good Govt. 
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of Canada”; but from this ‘are excepted 
the Classes of Subjects exclusively assigned 
to the Provincial Legislatures under s. 92. 
The exception itself is, however, subject to 
the exclusive power of the Dominion Legis- 
lature with respect to matters specifically 
enumerated ina, 91. It is then emphasized 
that any matter coming within any of the 
Classes of Subjects specified in s. 91 shall 
not be deemed to come within the Olass 
of Matters of local or private Nature com- 
prised in the Enumeration of the Classes 


-of Subjects assigned to the Provincial 


Legislatures. The difficulty in Canada has 
been that the power of the Dominion Legis- 
lature extends to the very wide field “Peace, 
Order and good Govt.”, and also includes 
the residuary power in respect of matters 
not allocated to the Provinces. Another 
difficulty ia that the last Class in s. 92 is 
also expressed in general language 
“Generally all Matters of a merely local or 
private Nature in the Province’. Again 
the Provinces have power as regards ‘‘Pro» 
perty and Oivil Rights in the Province”. 
There is a further Complication arising 
from the categories direct and indirect 


taxation. In particular while 8.91 specifie 
cally mentioned ‘26. Marriage and 


Divorce”, 8. 92 also specifically mentioned 
“12. The Solemnization of Marriage in the 
Province”, In view of such general cate- 
gories, it is noewonder that overlapping 
was not impossible. ‘And yet there was no 
statutory provision corresponding to s. 107 
of the Indian Act. 

Their Lordships of the Privy Council” in 
the various Canadian cases which came up 
for consideration always laid down that the 
competing subjects in the two Lists should 
be read and interpreted together so that 
it may be possible | 

“to arrive at a reasonable and practical con- 
struction of the language ofthe sections, so as to 


reconcile the respective powers they contain, and 
to give effect to all of them" 


[Citizens Insurance Co. of Canada’ v. 
Parsons. (3)|, But as overlapping was in- 
evitable, their Lordships further evolved the 
principle. 

“Notwithstanding this endeavour to give pre- 
eminence to the Dominion Parliament in casas of a 
conflict of powers, it is obvious that in some cases 
where thisapparent conflict exists, the Legislature 
could not have intended that the powers exclusively 
assigned to the Provincial Legislature should be 
absorbed in those given to the Dominion Parliament,”. 

In In re Marriage Legislation in Cannda, 
(14), the question for consideration was 
whether in view of the category “Marriage” 
in s. 91, the category “The Solemnization 
of Marriage in the Province” could be com- 
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pletely excluded from the authority of the 
Provincial Legislature. There were only 
two alternatives open: first, that the 
solemnization of marriage which was 
‘Specifically and expressly assigned to the 
Provinces should be considered as a partis 
cular exception to the general provision 
about Marriage, or secondly, it should be 
held that Parliament had made an awful 
mistake in specifically allotting the solem» 
nization of marriage to the Provinces, when 
in view of the more general category 
“Marriage” they could not legislate with 
respect to such solemnization at all. Their 
Lordships naturally preferred the former 
course, In the Great West Saddlery Co., 
Ltd. v. The King, (2) Lord Haldane after 
stating ‘the rule of exception’ applicable to 
the heads of ss. 91 and 92, added ‘Neither 
the Parliament of Oanadanor the Provincial 
Legislature have authority under the Act to 
nullify, by implication any more than ex- 
Pressly, Statutes which they could not 
enact.” 

Indian Section.—Now although the object 
of s.100 of the Govt. of India Act is the 
same, the language is not identical. Taking 
8.100 strictly literally, it would certainly 
follow from the double restriction imposed 
on Provincial Legislature that its exclusive 
power is limited so as to ensure that Federal 
Laws must dominate in the fields of Lists T 
and III. While the Federal Legislature is 


given power, it is expressly provided that’ 


“a Provincial Legislature has not power to 
make laws with respect to any of the matters 
enumerated in List I.” And this exclusion 
of power is “notwithstanding anything in 
the two next succeeding sub-sections”. 
Again in sub-s, (2) while both the Federal 
Legislature and a Provincial Legislature 
have power to make laws with respect to any 
of the matters enumerated in List IL, this 
is “notwithstanding anything in the next 
succeeding sub-section,”;The exclusive power 
of-a Provincial Legislature with regard to 
matters in List II is provided for in sub-s. 
(3), but it is again emphasized that this last 
sub-section is “subject tothe two preceding 
sub-section”. Ona very strict in‘erpreta- 
tion of s. 100, it would necessarily that from 
all matters in List IE which are exclusively 
assigned to Provincial Legislatures, all pore 
tions which fallin List Ior List III, must 
be excluded. Similarly, from all matters fall- 
ing in List III, all portions which fail in List 
I must be excluded. The section would 
then mean that the Federal Legislature has 
full and exclusive power to legislate with 
espect to matters in List I, and has also 
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power to legislate with respact to matters 
in List YIT. A Provincial Legislature has 
exclusive power to legislate with respect to 
List II, minus matters}falling in List I or List 
III, has concurrent power to legislate with 
respect to matters in List Il], minus matters 
falling in List I, In its fullest scope, s, 100 
would then mean that if it happens that 
there is any subject in List II which also 
falls in List I or List ITI, it must ba taken 
as cut out from List If. On this strict inter- 
pretation there would be no question of any 
real overlapping at all, If a subject falls 
exclusively in List II and no other List, then 
the power of the Provincial Legislatures is 
supreme, But if it does also fall within List 
I, then it must be deemed as if it is not 
included in List IE at all, Similarly, if it 
also falls in List III, it must be deemed to 
have been excluded from List II, The 
dominant position of the Central Legislature 
with tegard to matters in List Iand List 
ILI is thus established. But the rigour of the 
literal interpretation is relaxed by the use 
of the words “with respect to” which as 
already pointed out only. signify “pith and 
substance”, and do not forbid a mere in- 
cidental encroachment. But even if such an 
incidental encroachment may be ordinarily 
permissible, the field may not be clear. 
There may becompstency and yet repug- 
nancy also. The question is how to prevent 
a Clash if the tresspass is on a field already 
occupied by a Central Legislation, 

The Negotiable Instrumenis Act.—There 
is force a Central legislation, namely, The 
Negotiable Instruments Act, 1881, (Act 
XXVI of 1831) which deals with negotiable 
instruments, now specifically included in 
List I. Section 32 of this Act provides that 
in the absence of @ contract tothe contrary, 
the maker of a promissory note is bound to 
pay the amount thereof at maturity accords 
ing to the apparent tenor of the note. Section 
7¥in more specific language lays down: 

“When interest at a specified rate is expressly 
made payable on a promissory note or bill of ex- 
change, interest shall be calculated at the rate 
specified, on the amountof the principal money due 
thereon, from the date ofthe instrament, until tender 
or realization of such amount, or until such dateafter 
the institution of a suit to recover such amount ag 
the Court directs.” 

Parties cannot even contract out of their 
statutory rights. Thus in the case of a 
promissory note or bill of exchange, interest 
has tobe calculated till at least the institu» 
tion of the suit, at the rate specified theres 
in. Any Provincial Law providing that 
the interest prior to the suit should be cure 
tailed or cut down, is prima facie in con- 
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flict with it. It will be trenching upon a 
field ulready occupied by s. 79. 

After the Negotiable Instruments Act, 
came the Usurious Loans (Act X of 1918), as 
amended by Act XXVIII of 1926, which also 
wasa Central Act. Now usurious loans un- 
doubtedly come within ‘money-lending." 
which is specifeally included in List II. 
‘As pointed out by me in the U., P. Regularis 
zation of Remissions Act case (9) an earlier 
Act can be modified, by necessary implica 
tion by the provisions of a later Act. The 
Negotiable Instruments Act must there- 
fore be read along with the Usurious 
Loans Act, as well as any Provin- 
cial Law on the subject that existed in 
March 1937, and they all taken together 
constitute the existing Indian Law on the 
subject of negotiabte instruments. Under 
g. 3 of the later Act where (a) interest is ex- 
cessive, or (b) the transaction is substantie 
ally unfair, a Court is empowered to reopen 
the transaction and relieve the debtor of 
his liability for excessive interest, in spite 
of any contract or agreement. But there 
are two provisces: The Court cannot (i) 
reopen an agreement which is more than 12 
years old, or (ii) do anything which affects 
any decree of a Court, There was also 
protecticn given to a bona fide transferee 
for value. The combined effect of the twc 
enactments was that where the interest was 
excessive or the transaction was substanti- 
ally unfair, a Court could go behind the 
rate of interest entered in a promissory note 
reopen the transaction and disallow all 
excessive interest up to 12 years earlier, but 
could not go behind a decree passed on a 
promissory note. As pointed out by mein the 
U. P. case (9), referred to above, the effect 
of s. 292 of the Govt. of India Act, is not 
only to ensure that the existing Indian Laws 
were not repealed, but actually to continue 
them in force until altered repealed or amene 
ded by a competent Legislature. And a 
Provincial Legislature is not competent to 
alter, repeal or amend any Jaw with respect 
to matters falling in List J. It follows that 
a Provincial legislation cannot nullify any 
such law. 

The impugned Act permits the reopens 
ing of a final transaction evidenced by a 
promisssory noteeven beyond a period of 
12 years. It also enables a Court to reopen 
a decree already passed and to modify it. 
It is not a mere case where the Provincial 
Legislature has fixed limits for testing the 
excessiveness of interest, enabling a Court 
to reduce the interest according to a pres- 
cribed scale, whether or not the interest is 
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in its own opinion excessive, and whether or 
not the transaction in its own opinion is 
substantially unfair. Nor isit a case where 
only pendente lite interest is scaled down, 
nor even a case where the provisions apply 
to suit in which a decree is to be passed in 
future, Nor does it even protect bona fide 
holdersin due course. Had the provision 
been confined to the interest after the suit 
was filed, there would have been no such 
conflict. Interest pendente lite is in tho 
discretion of the Court under s. 34 of the 
Oivil P.O. and the Court’s power to allow 
it is left untouched by s, 79 of the Negoti- . 
able Instruments Act. It draws no distinction 
between the original promises and a holder 
in due course. The special hardship that 
would be inflicted onthe latter is not at 
all taken into acconnt in the Act 
and the special protection given to bona 
fide holdersin due course by the Negoti- 
able Instruments Actread with the Usuricus. 
Loans Act is distroyed. Had it been con» 
fined to the scaling down of the interest 
before adecree is passed,it might have 
come within the modification introduced by 
the Usurious Loans Act. But it affects 
decrees previously passed on promissory 
notes, which could not have been touched 
at all under the existing Indian Laws in 
Madras. It is thus not a case where the 
power of a Provincial Legislature eo nomine 
in the absence of any Central legislation is 
to be considered, but a case where such 
legislation actually exists and already 
occupies the field. 

Decree—The Advocate-General of Madras 
has strongly urged before us that this is a 
case where the debt due on a promis- 
sory note had merged in a decree long 
before the impugned Act came into 
force, and that we must accordingly confine 
our attention to the facts of this particu» 
lar case. His contention is that before the 
Act came into force the matter had passed 
beyond the domain of promissiory notes into 
that of a deeree, or as he putit “contract 
by record,” and that somuch of the im- 
pugned Actas relates to a decree of the 
Court cannot be said to be in conflict with 
any provisions of the Negotiable Instruments. 
Act, and must therefore he upheld. The 
judgment of the High Court is not based on 
any such ground. ; 

Now a. 8, sub-s, (1) ‘provides for the dis- 
charge of interest “whether the same be 
payable under law, custom or contract or 
under a decree of Court and whether the 
debt or other obligation has ripened into 
a decrce or not.” Subesection (2) provides 
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for the discharge of the principalin a cer- 
tain case. These sub-sections are substan- 
tive provisions which alter the terms of the 
contract and the decree, whether passed 
before or after the Act. Section 19 enjoins 
upon a Court the duty of reopening a decree, 
although passed before the impugned Act, 
and provides that on application made, the 
Court : 

“shall .........apply the provisions of this Act to such 
decree and shall notwithstanding anything con- 
tained in the Oivil P. O, 1908, amend the decree 
gccordingly or enter satisfaction, as the case may 
be.” 


Section 8 has the effect of extinguishing 
the interest on a debt whether it “has 
ripened into a decree or not.” It applies 
equally to decrees that were passed before 
the commencement of the Madras Act as well 
as to these to be passed thereafter. On 
the other hand, s. 19 prevents a Court from 
seeking shelter behind the finality of a 
decree already passed, and makes it obli- 
gatory on the CourttO amend it, so as to 
make it accord with the provisions of s. 8. 
This is compelling it to pass almost a fresh 
decree, 

Taking all the provisions together, partie 
cularly s. & it is very difficult to sever 
and split up the contract of the loan and 
the decree passed by a Court on the basis 
of it. It seems to me that the two areinex- 
tricably mixed up together and indissolubly 
connected. Section & treats the liability as 
a debt wholly irrespective of the fact whe- 
ther it is a decretal debt or not. I do not 
read these provisions as indicating that 
even if the contract could not be inter- 
fered with, the decree can be amended. It 
rather seems to me that both the contract 
and the decree obtained on it hang to- 
gether and must stand or fall together so far 
as the Lista go. 

Their Lordships of the Privy Council 
have laid down in several cases that part 
of an Act can be held valid and another 
part invalid, if they are severable. “If 
the offending provisions are so interwoven 
into the scheme that they are not sever- 
able,” the whole is ultra vires: In re 
Initiative and Referendum Act (15). In 
Attorney-General for Bristish Columbin v. 
Attorney-General for Canada (16) their 
Lordships found “the whole texture of the 
Act so inextricably interwoven” that one 
Part could not be contemplated as existing 
independently of the other. In Shyamakant 
ARED] A 0935 (944); A IR 1919 PO 145; 88 


(16) (1937) A O 377 (388); 168 Ind. Cas. 10; AI R 
1937 P O93; 106 LJ PO 64; 81S J 235; 5TL R 
330; 9R PO 347, 
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Lal v. Rambhajan Singh (17) i had relied 
on these cases and pointed out that : 

“Tt is a well-established principle that if thein- 
valid part of an Act is really separate in its opera- 
tion from the other parts, and the rest are nof 
inseverably connected with it. then only such part is 
invalid, unless of course the whole object of the 
Act would be frustrated by the partial exclusion. 
If the object which is beyond the legislative power 
is perfectly distinct from that which is within such 
power, the Act can be ultra vires inthe former, while 
tntra vires in the latter" 


But I am not aware of any case in which 
the same section containing similar pro- 
visions for contract as for the decree based 
on it has been considered to be severable so 
as to make the latter valid, while the former 
is invalid. 

Obviously, the main object of the Madras 
Legislature was to relieve the agriculturists 
of their liability to pay excessive interest. 
This was an interference with the contract 
between the parties. The method adopted 
for achieving this object was to declare that 
the interest shall be deemed to be discharg- 
ed in certain eases, whether a decree has 
been passed or not, and then to compel 
Courts to amend the decree if already 
passed. Now ifthe Provincial Legislature 
had no power to amend the contract evir 
denced by the promissiory note, so as to 
deprive the promisee of his right to recover 
interest due under it, it seems to me that it 
could not exercise the same powerin an 
indirect way by providing that the QOourt 
should not pass a decree for such interest, 
or that if once a decree is passed the 
decree should be amended so as to deprive 
him of that interest. If Legislature has no 
power to enact that interest should be cut 
down before a'decree comes to be passed, 
it woulda be anamolous to assume that 
nevertheless it has power to cut down intese 
rest froma decree already passed. “It is 
a very familiar principle that you cannot 
do that indirectly which you are prohibited 
from doing directly.” Madden v. Nelson 
and Fort Shedpard Rly. (18) and Boara of 
Trustees of Northern Irrigation District 
v. Independent Orders of Foresters (7). 

It seems to me that where a Court is 
bound by a statute to amend a decree and 
alter the amount due under it which it 
would not otherwise have power to do, 
there is an interference with the powers 
of that Oourt, if not of its jurisdiction, 

(17) (1939) F O R 193 (213); 182 Ind, Cas. 161; A 
I R 1939)F O 74; 19390 L R 399; 12 RF O1; -5 
B R757: 20 PL T473; (1939) M W N 674; 43 OW 
NEO 68; (1939) Kar. (F O) 165 Sup; 71101 J 369; 
(9392M L J 145 Sup.; (1939) 2 F L J 183 (FO). 
n (1899) A O 626 (627-8); 68 L J P O 148; 81 L 
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Legislatures in India have no authority to 
jnterfere with the jurisdiction and powers 
of Courts, except with respect to matters 
coming within their Lists. Entries No, 53 
of List I, No. 2 of List IL and No. 15 of 
List III make that perfectly clear, Ifa 
Legislature is not competent to deal with 
a subject matter, then it is equally incom- 
petent to affect the jurisdiction and powers 
of the Court with respect to that matter. If 
this were not so, the result would be that 
even though a Legislature may have no 
power to legislate directly on a particular 
subject embracing a pecuniary liability, it 
could indirectly legislate that when the 
dispute comes in a Court, the decree should 
be passed ina particular way,ora decree 
already passed should be amended in that 
way. This would introduce a serious 
anomaly and would enable Legislatures 
freely to encroach upon other fields indirecte 
ly, and at the same time effectively, 

In Ram Nandan Prasad Narain v. 
Kulpati Shri Mahant Goshwami Madhw- 
anand Ramji (19) I have expressed the 
opinion that the provision in s 11 of 
the Bihar Money-Lenders Act (III of 1938) 
that “no Court shall...pass a decree for 
an amount of interest, etc.” affected the 
powers of Courts. In the Bihar case, 
Lachmeshwar Prasad Shukul v. Keshwar 
Lal Chowdhury (20), decided today, also, 
I have expressed the opinion that the same 
provision in the corresponding s. 7 of the 
Bihar Money-Lenders (Regulation of Trans- 
actions) Act (VII of 1939) dces affect the 
powers of a Court, Similarly. in the pre» 
sent case I am of the opinion that the pro- 
vision in s. 19 that a Court “shall.........., 
apply the provisions of this Act to suc 
decree.........amend the decree accordingly 
or enter satisfaction,” does affect the powers 
of the Court. Obviously, it is not a mere 
matter of simple procedure or method. 

Section 8 contains a substantive provision 
directly depriving a creditor of a part of 
his debt. As in a case where twice the 
amount of the principal had already been 
paid by way of interest previously, even 
the outstanding amount of the principal is 
to be completely wiped out, the interference 
is not only with the claim for interest, but 
for the principal sum as well. It is not 
“a matter included in the Oivil P, ©.,” as 
mentioned in List II], No. 4. Section 19 

(19) (1940) 3 FLJ1 (5); 185 Ind, Cas.. 1; 1939 
OLR 721;6 BR 170; 12RFO 13; 21PLT 24; 
(1940) M WN 7; AIT R190 FO 171 OLI 49; 
440 W NFO 13(F 0). 

(20) 191 Inä. Cas, 659; 13 RF O4; 1941 OL R 82; 
7BR 362, 
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enjoins upon the Court the duty of giving 
effect to those provisions where a decree 
has already been passed. It is really not 
an independent provision but a necessary 
consequence of s. 8, which applies both to 
a simple debt and debt due “under a 
decree” whether thedebt “has ripened into 
a decree or not.” In my opinion if a le- 
gislation is ‘with respect to derees passed 
on promissory notes’ then it is necessarily 
also ‘with respect to promissory notes.’ 

lam accordingly unable tosplit up and 
separate the provision of law with regard 
to decrees from the provision of law with 
regard to debts. In my opinion the former is 
inseparable from the latter and the power to 
deal with it is dependent on the existence of 
the power to deal with the latter, except for 
repugnancy. Further the latter provision 
is in direct conflict with the provisions of 
the Negotiable Instruments Act, read with 
the Usurious Loans Act, and therefore 
amounts to an undoubted trespass on a 
field already occupied by an existing Indian 
Law with respect to negotiable instruments. 

Repugnancy under Section 107—While in’ 
Oanada the solution where a repugnancy 
exists is mostly a judgeemade law, in the 
Indian Act the principle is embodied in 
s. 107, which in the event of repugnancy in 
certain cases makes the law of the Gen- 
tral Legislature prevail over that of the 
Province, even though there would be com- 
petency if there had been no such Oentral 
legislation. It has been suggested by the 
Advocate-General of India that by virtue- 
of the provisions contained in s. 316 of the 
Act “a Federal Law” referred toin s. 107- 
(1) should include "an existing Indiam 
Law” on a subject which falls within List I. 
His point is that the expression ‘which the: 
Federal Legislature is competent to enact” 
merely means a subject in List I and that 
it applies to all previous laws of the Cen= 
tral Legislature and is not necessarily con-’ 
fined to laws of the Indian Legislature 
passed after the coming into force of the 
Govt. of India Act. This contention if ac- 
cepted, would raise several difficulties. 
According to strict grammer, the present: 
tense “is competent to enact’ would not 
necessarily mean ‘had been or was compe- 
tent to enact’, Furthermore, the existing 
Indian Law with respect to matters en- 
umerated in the Concurrent List, is ex- 
pressly mentioned as an alternative to- 
“Federal Law”. There- is therefore no 
point in saying that Federal Law, which 
the Federal Legislature is competent to: 
enact, means an existing law on a subject 
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in Lists I and III. The learned Advocate- 
General of India is therefore compelled to 
urge that if refers to matters in List I; 
but such an argument? would not be con- 
vincing as the words “competent to enact” 
undoubtedly cover matters both in Lists I 
and IN. 

Federal Law.—An examination of the 
language employed in s. 316 points to the 
conclusion that the “Federal Law" must 
mean law passed by the Federal Legis- 
lature, or before Federation comes into 
being, passed by the Indian Legislature 
after the coming into force of the Act, and 
does not refer to the Indian Laws which 
existed prior to the Act. In s. 311 
“Provincial Law” is defined as meaning an 
Act passed cr law made by a Provincial 
Legislature established under this Act, and 
the expression “existing Indian Law” means 
any law made before the commencement 
of Part IIT of the Act by any competent 
Legislature, no matter whether the Central 
or a Provincial Legislature. The latter 
thus includes all the laws that were in 
existence at the time of the coming into 
force of the Govt. of India Act, no 
matter whether they had been made by the 
then Central or Provincial Legislatures, 
What s. 316 lays down is that the powers 
conferred by the Act on the Federal Legis- 
lature shall be exercisable” by the Indian 
Legislature, and references tothe Federal 
Legislature and the Federal Laws shall be 
construed as references to the Indian Legis» 
lature and laws of the Indian Legislature, 
The expression “The powers...., shall ba 
exercisable, etc.” obviously implies the 
exercise of such powers in the future. That 
has no referenca to Acts passed previously 
in the exercise of powers that existed be» 
fore the Act came into force. for they 
come within the category ‘existing 
Indian Law’. It is obvious that “the powers 
conferred by the provisions of this Act” 
cannot “be exercisable by the Indian Legis» 
lature” unless the occasion arises after the 
Act has come into force. It follows that 
the first portion of s.316 necessarily and 
unmistakeably refers to Acta which are to 
be passed thereafter. The second portion 
begins with the words“and accordingly”. 
The significance ofthese words is that the 
second portion of s. 316 is conssquential, 
that isto say, is the result of the exercise 
of the powers conferred -by the provisions 
of this Act. So that it again follows that 
this later provision also must refer to the 
laws of the Indian Legislature which in 
future come to be enacted by the Indian 
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Legislature, in the exercise of the powers 
conferred by this Act on such Legise 
lature. Three different kinds of expressions 
have been used in the Act viz., “Federal 
Law”, ‘existing Indian Law” and “laws 
of the Indian Legislature." There is ab- 
solutely no reason to suppose that Federal 
Law was intended to include any part of the 
existing Indian Law. I am accordingly 
unable to see that there is anything in 
the language of s. 316, which would make 
the expression “Federal Law" in s. 107 (1) 
include a previously existing Indian Law 
on a subject falling in List I. Of course, 
if their were a fresh enactment by the 
Indian Legislature after Part III has come 
into force and before the Federation comes 
into existence, then the provisions -of s, 107 
(1) would certainly apply to it, 


For purposes of the transitional period, 
one may paraphrase the subssection as 
meaning 
“if any provision of 8 Provincial Law made by a 
Provincial Legislature established under this Act 
is repugnant to any provision of any laws of the 
Indian Legislature made after Part III has come 
into force, which the Indian Legislature is com- 
petent to enact etc.” 


It follows that so far as the old law is 
concerned, it is only the latter portion of 
the sub-section which can, if at all, apply 
to it. But this portion is restricted to 
provisions of an existing Indian Law with 
respect to one of the matters enumerated 
in the Concurrent List, and does not at all 
refer to any existing Indian Law with 
reepect to one of the matters enumerated in 
the Federal List. If the matter were one 
falling within the Concurrent List, then 
the repugnancy is cured completely by the 
assent of the Governor-General obtained 
subsequently. 

It seems at first sight strange that s. 107, 
should be incomplete as regards the existe 
ing Indian Lawe, and that provisions of 
repugnancy aiming at the romoval of an 
inconsistency between Federal and Proe 
vincial Laws should be unnecessarily 
restricted and should leave a gap. After 
Federation has come into force, or even 
after the Indian Legislature has re-enacted 
any old law, the difficulty may perhaps 
disappear. This would be so, if the words 
“with respect to one of the matters enume- 
rated in the Concurrent List” were held to. 
quality only ‘‘an existing Indian Law” and 
not “a Federal Law” mentioned earlier. 
This would be putting a liberal interpreta- 
tion so as to make the Provincial Law, 
which is repugnantto a Federal Law in 
respect of a matter in List I or List III, 
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void to that extent, But s. 107 (1), as it 
stands, does not apply to the case where 
there is a repugnancy between a Provincial 
Law enacted after the Act came into force, 
and an existing Indian Law made prior to 
the Act, but falling within List I, If there 
were no other restriction on the power of 
the Provincial Legislature, the result 
would be that while the, Prcvincial Legis- 
lature would not be competent to make a 
Provincial Law repugnant to an existing 
Indian Law relating to the Concurrent List, 
it would have almost a free hand to encroach 
upon the field of List I, regardless of the 
provisions cf all the existing Indian Laws. 
Such an untoward result could not have 
been contemplated. If it was necessary to 
impose drastic restrictions on the power 
to legislate with regard to the Concurrent 
List, where the whole field is open to a 
Provincial’ Legislature, it would be all the 
more necessary to impose even more drastic 
limitations on the powers of a Provincial 
Legislature to make legislation repugnant 
to the existing Indian Law with respect to 
matters which have been expressly taken 
out of the authority of the Provincial Legis- 
lature. The principte of repugnancy em- 
bodied in s. 107, was presumably borrowed 
from the trend of decisions in Oanadian 
cases, and might have been borrowed in 
full, so as not to leave a gap. But even if 
this sub-section is not comprehensive, it 
does not follow that there is any gap which 
cannot otherwise he filled up, Apparently. 
it was thought that as the Provinces had 
not been given any authority to legislate 
with respect to matters falling in List I, 
all cases where there is an encroachment 
would be met by s. 100, itself. 

Unoccupied Field.—The doctrine which 
thas been evolved with regard to the 
‘Canadian cases is that if the encroachment 
is merely incidental. then there is no defect 
‘so long as the trespass is upon an un» 
occupied field. Engrafted upon the doctrine 
of incidental encroachment there is the 
further doctrine of unoccupied field. In 
Attorney General of Ontario v. Attorney 
‘General for the Dominion of Canada (21), 
the Lord Chancellor observed : 

“They would observe that a system of bankruptcy 
legislation may frequently require various ancillary 
provisions for the purpose of preventing the scheme 
-of the Act from being defeated. It may be neceesary 
for this purpose to deal with the effect of execu- 
tions and other matters which would otherwise be 
-within the legislative competence of the Provincial 
Legislature, Their Lordships do not doubt that it 
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would be open to the Dominion Parliament to deal 
with such matters as part of a bankruptcy law, and 
the Provincial Legisluture would doubtless be then 
precluded from interfering with this legislation 
inasmuch as such interference would affect the bank- 
ruptcy law of the Dominion Parliament. But it 
dogs not follow that such subjects, as might properly 
be treated as ancillary to such a law and, therefore, 
within the powers of the Dominion Parliament, are 
excluded from the legislative authority of the Pro- 
vincial Legislature when there is no bankruptcy or 
insolvency legislation of the Dominion Parliament in 
existence,” : 

In Grand Trunk Railway of Canada v. 
Attorney General of Canada (22), Lord 
Dunnedin observed that the earlier cases 
seemed to establish two propositions : 

“First, that there can be a domain in which 
provincial and Dominion legislation may overlap, 
in which case neither legielation will be ultra vires, 
if the field is clear; and, secondly, that if the field 
is not clear, and in such a domain the two legis- 
lations meet, then the Dominion legislation must 
prevail,” 


In Attorney General for Canada vw. Attore 
ney General for British Columbia (6 ), Lord 
Tomlin when dealing with the question of 
conflict between the jurisdiction of the 
Parliament of Dominion and the provincial 
jurisdiction, laid down four prepositions as 
a result of the previous decisions of their 
Lordships, the last two being : 

“It is within the competence of the Dominion 
Parliament to provide for matters which though 
otherwise within the legislatiye competence of the 
Provincial Legislature, are necessarily incidental 
to effective legislation by the Parliament of the 
Dominion upon a subject of legislation expresaly 
enumerated in s. 91”, 
and 

“There can be a domain in which provincial and 
Dominion legislation may overlap, in which case 
neither legislation willbe ultra vires if the field is 
clear, but if the field is not clear and the two legis. 
lations meet the Dominion legislation must prevail." 
_ In Board of Trustees of Northern Irriga- 
tion District v. Independent Orders of 
Foresters (7), the Lord Chancellor declining 
toput a ‘restricted interpretation’ on the 
term ‘‘interest’’, observed 

“Even if it could be said thatthe Act relates to 
classes of subjects in s. 92, as well as to one of the 
classes in s. 91, this would not avail the appellants 
to protect the Provincial Act against the Interest 
Act of 1927, passed by the Dominion Parliament, 
the validity of whlch, in the view of their Lordships, 
is unquestionable ...........Dominion legislation pro- 
perly enacted under s. 91, and already in the field 
must prevail in territory common tothe two Parlia- 
ments," i 

In Jai Gobind Singh v. Lachmi Narain 
Ram (23), where the amount due on an 


(22) (1907) A 0 65 (68);76 LJP O 23; 65L T 
631; 28 TL R40. 

(23) (1940) 3 F L J 46 (51); 187 Ind, Cas. 796; A 
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‘earlier promissory note had formed part of 
the mortgage money, I distinguished the 
ease by pointing out that the suit being 
on a mortgage the field was apparently 
clear, and, therefore, the question of inter- 
fering with the interest due on the pro- 
missory-note did not directly arise. 

No Canadian case has been cited before 
us in which although the subject of legis- 
lation was substantially within s, 92, it not 
only incidentally encroached upon a subject 
mentioned in s. $1, but at the same time 
actually clashed with an existing Dominion 
legislation, The principles laid down by 
their Lordships have gone only so far aa to 
permit an incidental encroachment, pro- 
vided the Dominion field is unoccupied. In 
no case so. far decided have their Lords 
ships tolerated a trespass as well as a clash, 
if a clash with the Dominion legislation 
were also allowed, then a Provincial 
Legislature would be in a position, 
though indirectly, to nullify the Dominion 
legislation, even inside the field exclusively 
‘Open to the Dominion, which would make 
the position intolerable. 

It seems to me that the principles of 
interpretation laid down by their Lordships 
in the Canadian cases cannot be brushed 
aside by simply saying that they relate to 
a different Constitution. Those principles 
are not only of the greatest weight but 
must be a guide to us even in interpreting 
the Indian Oonstitution. Of course, we 
cannot interpret the language of any section 
in the Indian Act in the light of the inter- 
pretation of the corresponding section in 
the Canadian Oonstitution. That has to 
be avoided; but the principles of interpre- 
taticn that have been established cannot 
be ignored. At the same time it would be 
dangerous to import only a part of the 
doctrine and exclude another part. Partial 
application may frustrate the very object 
for which the rule of law was deduced, 
The two doctrines of incidental encroach- 
ment and unoccupied field are closely 
related. I would go furthar and say that 
they are indissolubly connected. We can- 
not import the doctrine of incidental en- 
croachment in favour of the Provinces, and 
reiuse to import the doctrine of unoccupied 
field which is in favour of the Oentre. The 
two must go hand in hand, To allow 
Provincial Legislatures to encroach upon 
the exclusive Federal field, even thoughin 
an iadirect way, when there is a Central 
legislation already oscupying the field, 
would be to give the former a free hand 
in nullifying Oentral Acts relating to 
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matters in the Federal List. Such a carte 
blanche could hardly have been contem» 
plated. The scheme of s. 100 of the Act is 
to exclude completely from the authority 
of the Provincial Legislature the power to 
legislate with respect to subjects in List 1. 
If in consequence of certain difficulties 
that Provincial Legislatures would ex- 
perience by a rigid enforcement of such an 
exclusion we must in interpreting the 
words “‘with respect to" import the Cana- 
dian doctrine of permissibility of incidental 


‘encroachment, we must then at the same 


time import the other allied doctrine also 
that such an encroachment is permissible 
only when the field is actually unoccupied, 
It is only in this way that actual clash 
between the Centre and the Provinces can 
be avoided, whichI think we must. This 
will also explain the apparent gapin 
s. 107 (1) of the Act, that gap being filled 
in by the provisions of s. 100. 

The result is that the effect of ss,8 and 
19 of the Madras Act is to compel Oourts 
to re-open decrees passed on the basis of 
promissory notes before the Act came into 
force, and recalculate the amounts due on 
them disallowing all interest outstanding 
on October 1, 1937, and even the principal 
if double the amount has already been paid 
by way of interest; while the Negotiable 
Instruments Act, even read with the 
Usurious Lang Act, enjoins that interest 
should be calculated at the contract rate, 
and no Oourt should cut down such ine 
terest if a decree has already been passed. 
In my opinion, the Prov. Act being re- 
pugnant to the existing Indian Law ree 
lating to promissory notes, which is 
exclusively a Federal subject is void to that 
extent. - 9 

1 however agree with the High Court that 
there is nothing in the Mad. Agri. Relief 
Act which really conflicts with any pro 
vision of the Hindu Law, No doubt, a 
creditor can always fall back upon the 
original consideration, and sue upon the 
debt independently of the promissory note. 
It is equally true that the sons were 
impleaded in this case merely to deprive 
them of the chance of contending that it 
was not binding upon them on account 
of its having been tainted with immorality 
or illegality. A Hindu son is under a 
pious obligation to pay his father’s dabts 
outof the joint family property. But he 
is not bound to pay what his father cannot 
be made to pay, If the interest on the 
loan taken by the father can ba cat down 
under some existing law so as to benefit the 
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father, the son can equally take advantage 
of that relief. 

I also agree that any repugnancy to the 
Contract Act is cared by the assent of the 
GovernorGeneral; and further as usurious 
loans come within money-lending, any 
conflict with the Usurious Loans Act alone 
is not material. But for his erroneous 
conclusion as to the intra vires character of 
the Madras Act, reaffirmed by the Full 
Bench decision of the Madras High Court, 
the Subordinate Judge wovld have had 
no jurisdiction to interfere with the decree; 
and so his order for the satisfacticn of 
the decree, when in fact it had not been 
satisfied, amounted to acting with an 
illegality in the exercise of his jurisdiction. 
The High Court could, therefore, appro- 
priately exercise its discretion to interfere 
in Revision. 

I would allow the appeal and remit the 
case to the High Court with the declaration 
that the orderof the Subordinate Judge, 
dated February 11, 1939, beset aside, and 
the execution allowed to proceed. 


Varadacharlar, J.—The constitutional 
question arising for decision in this appeal 
relates to the validity of the Agriculturists’ 
Relief Act, 193 (IV of 1938), passed by the 
Madras Legislature. The learned Counsel 
for the appellant, while contesting the 
validity of the impugned legislation, con» 
ceded thatit was a genuine and bona fide, 
though drastic, attempt at a solution of the 
problem of agricultural indebtedness which 
has long been recognised as a pressing 
problem in this country, The Usurious 
‘Loans Act passed by the Indian Legislature 
in 1918 only conferred certain discretionary 
powers on the Court, and as its operation 
was not limited to agriculturists, it proved 
ineffective to check the growing burden of 
rural indebtedness. Recommendations for 
more drastic measures were made from 
responsible quarters, but no further action 
was taken by the Indian Legislature, The 
inclusion of “money-lending and money- 
lenders” in List fof Sch. VIL to the Oon- 
stitution Act justifies the inference that 
Provincial Legislatures must have been 
considered better fitted to deal with the 
subject with adequate knowledge of local 
conditions and requirements. Both before 
and after 1935, the Local Legislatures, in 
the several Provinces have enacted more 
drastic measures for the purpose. The 
common feature of these measures was 
that they compelled the Court to reduce 
substantially the rate of interest recoverable 
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from a debtor and limited the total amount 
of interest recoverable on any loan to & 
sum equal tothe principal amount, on the 
analogy of the Damdupat rule. The classes: 
of cases in which relief was availablé under 
these enactments varied fr:m Province to 
Province. Under the Madras Act in question, 
relief was affcrded to all persons falling 
within the definition of “agriculturist’ 
given in the Act and if they were agricul- 
turists, they were entitled in invoke the 
protection given by the Act, in respect 
of all liabilities falling within the definition 
of “debt” given in the Act. It is noteworthy 
that even decrees passed before the dats’ of 
the Actand decreesfor money not arising 
out of loan transactions were directed by the 
Act to be re-opened, with a view to give the 
judgment-debtor the benefit of the Act. 
Certain classes of debts were excluded from 
the operation of the Act, but no exception 
was made in respect of debts due under 
promissory notes or other negotiable jnstru- 
ments. : 
On the question of the validity and 
effectiveness of the Act, several possible 
views have been suggested in the course 
of the arguments or have emerged theres 
from. On the one side, there is the view 
that the Act is validin its entirety and 
is operative in respect of all kinds of debts 
as defined in the Act, This was the view 
taken by a Full Bench of the Madras High 
Court; and the learned Advocate-General 
of Madras, who intervened in this appeal, 
naturally supported that view. On the 
other side, there is the extreme view that. 
the Act is wholly invalid. The learned 
Advocate-General for India, who appeared 
for the appellant, put forward this view as 
a possible contention, but he did not 
seriously press it. Between these two ex- 
tremes, two other views were suggested ; (1) 
that the Act was ultra vires cr void so far 
as its provisions were calculated to affect 
certain classes of debts, particularly those 
evidenced by promissory notes or other 
negotiable instruments, or (2) that the Act 
should, as a matter of interpretation, be 
so construed as not to affect these classes. 
of debts. Dealing with a similar enact- 
ment in Bihar, a Division Bench of the 
Patna H.gh Court recently held that a re- 
lieving provision in that Act couched in 
very wide and general terms could not 
affect the rights conferred by the Nego- 
tiable Instruments Act on the holder of a 
promissory note or other negotiable instra- 


“ment, including the right torecover full 


interest as per terms of ss. 79 and 80 of that 
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Act. See [Sagarmal Marwari v, Bhuthu Ram 
(8). With reference to these intermediate 
views, a further question was raised and 
discussed before us, namely, whether the 
liability of the respondent in the present 
case was or was not such as could be 
validly reduced ‘by an enactment of the 
Provincial Legislature, 

In dealing with the questions above 
stated, the Madras Full Bench and the 
Advocate-General of Madras (in his argue 
ments before us) relied on certain principles 
of interpretation laid down by the Judicial 
Committee in decisions relating to similar 
questions raised under the British North 
America Act. In the Patna High Court, 
more than one learned Judge has strongly 
protested against importing these principles 
—particularly what. is described as the 
“pith and substance” rule—into the con- 
struction of the Govt. of India Act ; and in 
Sagarmal’s case (8), Meredith, J, observed 
“there are peculiar provisions in s. 100 of 
the Govt. of India Act and in my view 
they bar the application of the pith and 
substance principle to that Act’. It must 
always bein the discretion of each Judge 
to decide for himself how far he can or 
will accept help and guidance from preces 
dents; but the note of caution sounded by 
wy Lord the Chief Justice in his judgment 
in the Central Provinces case In the matter 
of the Central Provinces and Berar Sales 
of Motor Spirit and Lubricants Taxation 
Act (12) as to the application ‘without 
qualification of precedents relating to 
federal and provincial powers under other 
systems cannot reasonably be interpreted 
as altogether banning their use, It seems 
to me necessary to point out that the 
assumtion in the Patna case that the scheme 
of a. 100 of the Oonstitation Act is radically 
different from that of ss. 91 and 92 of the 
British North America Act is not warranted. 
A long line of decisions beginning at 
least as eariy as Citizens Insurance Co. 
v. Parsons, (3), have interpreted these 
provisions of the Canadian Constitution in 
a manner that almost assimilates their 
scheme to that adopted in s, 100 of the 
Govt. of India Act. There is of course, no 
elaborate Concurrent List in the British 
North America Act corresponding to List III 
of Sch. VIL to the Govt. of India Act 
andthe grant of general legisiative power 
to the Dominion Parliament by the opening 
words ofs. 91 has obviated the necessity 
‘for a provision like that made in s. 104 of 
the Govt, of India Act to meet unforeseen 
contingencies. But as regards the dis- 
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tribution of powers between the Oentre and 
the Poovinces, the relation between ss. $L 
and 92 of the British North America Act is 
according to the decisions substantially the 
same as that indicated in s. 100 of the 
Oonstitution Act between Lists I and II 
of the Seventh Schedule. The position 
under the Canadian Constitution was de- 
seribed by Viscount Haldane in John 
Deere Plow Co, Lid. v. Wharton (24), in 
the following words: The general power 
conferred on the Dominion by s. 91..,.,ex- 
tends in terms only to matters not coms 
ing within the classes of subjects assigned 
by the Act exclusively tothe Legislatures 
of the Provinces. But if the subjeci-matter 
falls within any of the heads ofs. 92, it 
becomes necessary to see whether it also 
falls within any of the enumerated heads 
of s. 91, for, if so, by the concluding words 
of that section it is excluded from the 
powers conferred by s, 92. The position 
of the Provincial Legislature under the 
Indian Constitution Act in respect of the 
subjects enumerated in List IL and in 
relation to the subjects speciied ia List [I 
isin essence the same as that above stated 
ia regard tothe powers of the Provincial 
Legislature under s. 92 of the British North 
America Act. It will be clear from the 
decisions that the rules of interpretation 
adopted in the Canadian cases were evolved 
only as a matter of reasonableness and 
common sense and ont of the necessity of 
satisfactorily solving conflicts arising from 
the inevitable overlapping of subjects in’ 
any system of distribution of legislative 
powers. That they need not be limited to 
any special system of federal constitution 
is made clear by the fact thatin Gallagher 
v. Lynn (10), Lord Atkin applied the 
“pith and subsiance’ rule when dealing 
with a question arising under the Govt. 
of Ireland Act—which did not embody a 
federal system at all—and in Shannon v. 
Lower Mainland Dairy Products Board 
(11), when dealing with a Oanadian case, 
he embodied in the judgment the princi- 
ples enumerated in the Irish case. 

That the subject-matter of the impugned 
legislation is to a certain extent at least 
within the jurisdiction of the Provincial 
Legislature cannot be and has not been 
denied. It may be that it will fall partly 
under one item and partly under another 
item in List ILor List III. For instance, 
some of tne debts affected by the Act 
may fall under the heading of “trade” and 

(24) (1915) A O 330 (337); 84 LIP O64; 12L T 
183; 31 T L R 35. 
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some under the heading of “‘money-lend- 
ing” in item No, 27. Support may in 
some instances be also derived from item 
No. 10 (relating to contracts, etc,) and item 
No. 14 (relating to actionable wrongs) in 
List III. In the Madras Full Bench 
judgment, the learned Ohief Justice ex- 
pressed the opinion that the Act might 
also be regarded as one relating to agri» 
culture. This is perhaps open to question, 
on the ground that “agricuiture’ in item 
No. 20 of List IY must be understood 
as signifying only the process of agricul- 
iure (though other allied matters are 


brought in by a kind of inclusive enume-. 


ration) and cannot comprehend a subject 
like agricultural indebtedness merely be- 
cause the relief of such indebtedness may 
contribute to the prosperity and efficiency 
of agriculture. The decision of the Judi- 
cial Committee in Att. Gen. for Canada v. 
Att. Gen. for British Columbia (6), putting a 
limited interpretation upon the reference 
to “fisheries” in s. 91 ofthe British North 
America Act may lend some support to 
this principle of strict interpretation of the 
term ‘‘agriculivre.” Butit is unnecessary 
at this stage to consider whether all con- 
ceivable kinds of debts falling within the 
definition in the Madras Act can or cannot 
be brought under one or other of the heads 
in Lists II and III, because that has not 
been the line of ‘attack adopted by the 
learned Oounsel for the appellant. The 
objection tothe impugned Act, in what- 
ever form urged, was based on the fact 
that List I of the Seventh Schedule to the 
Constitution Act reserves cheques, bills of 
exchange, promissory notes and other like 
instruments for the exclusive competence 
of the Federal Legislature (item No, 28). 
Though the Madras Act does not in terms 
purport to deal with negotiable instru- 
ments, debts due under such instruments 
will undoubtedly fall within the definition 
of “debts” in the Act, The question for 
consideration therefore is whether this in- 
clusion of debts due under negotiable in» 
struments has rendered the Act wholly or 
in part invalid cr inoperative. 

The argument of total invalidity need not 
be dealt with at any length, not only because 
it was not seriously pressed, but also because 
there is little force init. If an enactment 
deals in part with matters beyond the 
competence of the Legislature which enacted 
it, it must be held to be wholly invalid only 
in cases where the valid and invalid provi- 
sions are inseparably intermixed or the 
innocent provisions are merely ancillary to 
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the offending provisions.: This: cannot be 
said to be the position in the present case, 
Further, as there is no provision in the. 
Act dealing in terms with negotiable in- 
struments, any objection based on the wide 
scope of the Act may be obviated by 80 
interpreting the general terms used in the 
Act as to limit them to cases with which 
alone the Legislature was competent to 
deal. [See ee Attorney-General for 
New South Wales (25), 

The Full Bench decision of the Madras 
High Court held that the Act is not invalid 
or inoperative even in respect of debts 
due under negotiable instruments, because 
in the opinion of the learned Judges it did 
not “really affect theprinciples embodied 
in the Negotiable Instruments Act.” This 
statement seems to require qualification. 
It is of the essence of negotiation (as dis- 
tinguished from a mere assignment) that a 
holder in due course must be able to ree 
cover the full amount due for principal 
and interest according to the apparent tenor 
of the document and he cannot be called 
upon to enquire whether the executant of 
the document or the person liable was 
an agriculturist cr not. If this right 
is negatived, it cannot be said that the ne- 
gotiability of the document has not been 
affected. The question will nevertheless 
remain, whether, notwithstanding this 
abridgement of the rights of the holder of 
a negotiable instrument, the legislation may 
not be valid and operative in its entirety 
acc rding tothe principles adopted in the 
decisions of the Judicial Committee in 
some of the Canadian cases. These cases 
recognise that even where provincial legis- 
lation contains provisions relating to sube 
jects exclusively reserved for the Domi- 
nion Legislature, the whole enactment may 
be effective if the offending provisions are 
only incidental or if it is possible to regard a 
subject as falling under the dominion 
jurisdiction in one aspect and under proe 
vincial jurisdiction in another aspect and 
the impugned provincial legislation has 
been enacted in respect of the latter aspect, 
When it becomes necessary to decide this 
question, the effect of the decision in Ladore 
v. Bennett (26), and its explanation in 
Board of Trustees of Northern Irrigation 
District v. Independent Orders of Fore 
esters (7) willfall to be considered. On 
the other hand, a different result might follow 


(25) (1891) A O 455 (459); COLT PO 5565 L T 
321; 17 Cox 00 341. 

(26) (1939) A O 468; 108 L J PO 69; 83S J 583; 55 
T LR 732; (1939) 3A E RY 
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if, with reference to the observation of 
Viscount Haldane in Great West Saddlery 
Co. v. The King (2), it should be held 
that the items “trade and commerce,” 
“money-lending and money-lenders” in 
List II and the item “contract” in List III 
are expressed in “general language" while 
‘cheques, bills of exchange, promissory 
notes" in Item No. 28 of List I are “parti- 
cular" items and “general language” in 
Lists II and IlI must yield to “particular 
expressions” in List I, where the latter are 
unambigucus. In the next succeeding sene 
tence on the same page, their Lordships 
recognise that this rule may sometimes 
also apply in favour of the Provinces, for 
otherwise the purpose of assigning the 
particular item to the Province will be 
frustrated, It does not seem to be neces» 
sary for the purpose of this case to decide 
these questions, because the liability here 
sought to be reduced with the aid of the 
provisions of the Madras Act, had long before 
the date of the enactment of that Act passed 
into a decretal liability and was no longer 
one under a promissory note or other nego. 
tiable instrument. - 

For the same reason, it seems to me un- 
necessary to express a definite opinion on 
another contention of Sir B. L. Mitter, 
namely, that the provisions of the impugned 
Act may also be void under s. 107 (1) of 
the Constitution Act, in so far as they are 
repugnant to the provisions of the Negoti- 
able Instruments Act, The validity of this 
contention will depend upon the import of 
the expression ‘‘federal law” occurring in 
the opening part of sub-s. (1) of s. 107. 
It may he conceded that the words 
“which.the Federal Legislature is com- 
petent to enact’ may refer to the first 
List also and they need not be qualified 
by the words occurring later and referring 
to the Concurrent Legistlative List; because 
if these latter words were intended to 
qualify the opening words of the sub-section 
also, it would not have been necessary to 
use the words “which the Federal Legis» 
lature is competent to enact” in the earlier 
portion. In Sagarmal’s case, (8) Meredith, J. 
seems to take a different view. But as cone 
tended by the learned Advocate-General 
of Madras, the expression “federal law” 
would prima facie seem, on the wording 
of s. 316, only to comprehend legislation, 
passed by the Indian Legislature after the 
Govt. of India Act of 1935 came into opera- 
tion and not earlier enactments of the 
Central Legislature, like the Negotiable 
Instruments Act, The use of the word 
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“accordingly” in s. 316 suggests that the 
second part of the first paragraph is conse: 
quential upon the firat and as the first 
part clearly refers fio the transition period—. 
between the introduction of provincial 
autonomy and the estabilshment of the 
Federation,—it would seem to follow that tke 
expression “laws of the Indian Legislature” 
in the second part refer tothe laws passed by 
the Indian Legislature, while functioning as 
the “Federal Legislature” during the transi- 
tion period, This construction would no doubt 
lead to anapparent anomaly in the opera- 
tion of s. 107, viz., that while provincial 
legislation in repect of subjects in the 
Concurrent List cannot override “existing 
Indian Law” except when assented to by the 
Governor-General, such legislation in rese 
pect of subjects enumerated in List II may 
without any such safeguard override pre- 
existing enactments even -of the Central 
Legislature if they relate to subjects specifi- 
ed in List I. It is, however, conceivable 
that the position might well have been 
left like this, because the danger of such 
interference by the Provincial Legislatures 
was small. A Provincial Legislature can, 
if at all, trespass on List I subjects only 
when it legislates (in fact and not merely 
colourably) on List 11 subjects: whereas 
in the case of List III subjects, the 
whole field is open to interference 
by the Provincial Legislature. But 
I refrain from expressing any final 
opinion on this question, as itis unneces- 
sary for the purposes of this case to decide 
it. i 

It only remains to consider whether or 
not the claim of the appellant belonged to 
a category that could be affected by pro- 
vincial legislation. The recitals in the pro- 
missory note on which the suit was institute 
ed and the admissions made in para. 
6 of the affidavit filed by the appellant's 
agent on October 3, 1938 in the Coims 
batore Sub-Oourt in the present proceeds 
ings show that the appellant is a money- 
lender and the promissory note related to 
the balance due on account of previous 
money dealings between the parties, Apart 
from the existence of the promissory note, 
the case would clearly fall under the head 
“money-lending and money-lenders” in 
item No. 27 of List II. Under this head, 
it would probably make no difference in 
respect of the Provincial Legislature's power 
to deal with such a case that a decree 
had been passed in respect of the debt, 
because, the creditor would not be anythe- 
less a “‘money-lender” on that account. If 
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there should be any doubt on this ground, 
_it might be sufficient to read this head with 
item No, 2 in the same List (jurisdiction 
and powers of Oourte) Even if it should 
be found necessary to call in aid the powers 
under the Concurent List, on the ground 
that there was an interference with the pro- 
visions of the Civil P, O, relating to decrees. 
the precaution of obtaining the assent of 
of the Governor-General under s. 107 (2) of 
the Constitution Act has been taken in 
this case. Sir B. L. Mitter was prepared ta 
assume that the passing of the decree would 
not make any difference; but, on this basie, 
he contended that where the claim arose out 
of a promissory note, the matter must be re- 
garded as falling under item No. 28 of List I 
(cheques, bills of exchange, promissory 
notes, etc.), even after a decree had been 
passed, I am unable to accede to this agru- 
ment. A distinction may have to be drawn 
between decrees passed before the data 
of the Madras Act and decrees passed 
subsequent to that date. Assuming, 
for tbe sake of argument, that liabilities 
under negotiable instrument cannot be 
affected by provincial legislation, it would be 
anomalous to recognise in the Provincial 
Legislature a power to reduce the liability 
under such an instrument as soon as it 
merges in decree, This will be permitte 
ing that Legislature to doindirectly what 
it cannot do directly and inviting every 
Promisor to insist on a suit being filed on 
his note and then allowing him to avail 
himeelf of the benefit of the Act. The Madras 
Act under consideration does not present 
any such problem, because s, 19 is limited 
to decrees passed before the commencement 
of the Act. Where, asin the present case, 
that is the position, the provisions affecting 
the operation or effect of that decree cannot 
be said to relate to a negotiable instru- 
ment, The Act does not attempt to operate 
on the instrument and the right of the 
creditor at the moment of the commence- 
ment of the Act did not possess the incidents 
of a negotiable instrument, either as 
regards negotiability or as to the benefit 
of s. 79 of the Negotiable Iustruments Act. 
Relying on the provision in s. 8 to the effect 
that the liability should be scaled down 
with reference tothe “principal” amount, 
the learned Oounsel for the appellant con- 
tended that the Act itself treated the proe 
missory note as still the basis of the claim, 
That does not seem to me to be the core 
tect way of reading a provision which 
only lays down a method of calculation of the 
amount to which the decree is to be scaled 
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down. The parties are notrelegated to the 
position of “promisor” and "promisee"”, Nor 
does the provision in 6. 19 as to the “amend- 
ing” of the decree imply such restoration of 
the parties to their status before suit. The 
decree is reopened only to the extent 
necessary to alter the amount payable. 
This is shown by the fact that in the same 
paragraph in s. 19, provision has also been 
made for “entering up satisfaction’ if the 
amount payable as per the terms of the 
Act has been paid even before the date of 
the application under gs. 19. There is 
accordingly no reason for helding that the 
impugned Act is invalid or inopsrative so 
far as the subject-matter of the present 
proceedings is concerned. This appeal 
must therefore be dismissed. As the res- 
pondent has not appeared, there will be 
no order as to costs in the appeal. 

By the Court.—In accordance with the 
decision of the majority of the Court, the 


appeal is dismissed. There will be no 
order asto costs, 
D, Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 207 of 1940 
July 20, 1940 
ALMOND, J. O. F 
SAID ALT DOST MOHAMMED— 
PETITIONER 
versus ; 
EMPBROR—Opprosita Part 
Criminal trial — Evidence — Injuries on body of 
accused—No opportunity given to him to explain them 
—Evidence of injuries cannot be used against him— 
Evidence of Police dogs—Relevancy. 
Where an accused is not given an opportunity of 
explaining the injuries received by him, the evidence 
of injuries on his body cannot be used against 


im. 

The dog may be of assistance to the Police in 
tracing a criminal, but their behaviour cannot be 
evidencein Court. .The evidence of the behaviour of 
the Police dog to establish that the smell ofa certain 
person who has been in one place is the same as that 
which the dog points out is completely irrele- 
vant. 

Ur, R, against an order of the Sessions 
Judge, Peshawar, dated May 15, 1940. 


My. A. R. Nishtar, for the Petitioner. 

The Advocate General, for the Crown. 

Order.—In this case Saidali, aged 28, 
and Hawaskban were tried by a Magistrate 
of the First Class for an offence under 


s, 458, I. P,O., for criminal trespass into 
the house of Gul Hassankhan in village 
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Bazidkhel to which ‘all the parties belong 
and Saidali was also tried for an offence 
under's. 19, Arms Act, for being in posses- 
sion of a rifle shortly afterwards. They 
were both convicted under s. 458, I. P. C.. 
and sentenced to two years’ rigorous ime 
Prisonment each. Saidali was also cone 
victed under s. 19, Arms Act, and was 
sentenced to one year's rigorous imprison- 
ment. On appeal tothe Sessions Court Hawas 
was acquitted. Saidali’s conviction under 
8. 19, Arms Act, was set aside and the 
sentences under s. 458, I. P. Co was reduce 
ed to one of fifteen months’ rigorous impri- 
sonment, Saidali applies for revision of 
the order of the Sessions Judge. The fact 
as alleged by the complainant Gul Hassan 
were as follows: He was sleeping in his 
house on the night of February 4-5, 1940 
when he suddenly heard a noise inside 
the room. He woks up and at once lighted 
a country lamp, He saw three persons in 
the room. Two of them gave him blows 
with their fists and with daggers and the 
third whom he jdentified as Hawaskhan 
pointed a gun at him. His wife who is bliad 
also woke up and intervened but was bee 
laboured by the accused. The intruders 
‘then began to loot his property which they 
handed over to someone who was standing 
outside. Subsequently a fourth person 
whom he identified as Saidali came into 
the room, whispered something to the others 
and then all of them left taking away a 
“considerable amount of property with them. 
Ho called to his brother Mir Hassan who 
occupies an adjoining house and informed 
him what had happened, He went to 
_Hayatkhan, a brother of the village lambare 
dar, and informed him what had happened. 
‘He then proceeded to the Police Station 
where he made a report of the above facts 
‘at 5-15 a. M. naming Hawas and Saidali as 
two of the offenders. 

The only direct witness to prove these 
facts is Gul Hassan himself. He is corro- 
borated by four other witnesses who state 
that immediately after the offence he did 
name two of offenders. These witnesses 
are Mir Hassan his brother, Mst. Aftabjan 
his wife, Hayatkhan the brother of - the 
lambardar and Akbarkhan, the village 
chokidar. Gul Hassan admits that he has 
enmity with the relatives of Saidali and 
and Hawaskbhen. Sanabgul, the brother-in- 
law of the complainant, was recently 
murdered and Wahidgul, the uncle of 
Saidali and also of Hawas, was charged but 
acquitted. Hayatkhan and Akbarkhan algo 
admit that they have enmity with the 
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relatives of Saidali. Hayatkhan state that 
Wali Mohammad, his cousin, brought a 


criminal case against Saidali but the latter 

was acquitted. He further admitted that 

Shado, his uncle, had a fight with Burban, 

a cousin of Saidali, and was murdered at 

his “hence” (possibly the word is meant to 

be “instance or behest”), Akbarkhan stated 

that his father-in-law was murdered and 

one Faqir was charged for the murder tut 

acquitted. This Fagir is the brother-in- 

law of Khanzada, the maternal uncle of 

Saidali. Apart from this evidence there is 

the evidence of the Doctor that Mst. Aftab- 

jan received a bruise on the forehead and 

another on the back and that the appel- 

lant Saidali had seme abrasions and con- 

tusions on the front of both his thighs 

and below the left knee. There was also 

evidence of the investigating officer that 
there were some marks on the compound 
wall of the complainant’s house as if some 
one had climbed over it. Lastly there was 
evidence produced by one Sergeant Olarke 
who is in charge of some Police dogs which 
have been introduced into this Proviuce 
from January 1, 1940 with a view to assist- 
ing the investigation of crime. Sergeant 
Olarke gives evidence that he took those- 
dogs to the place where a man was suspect- 
ed to have climbed over the wall. He 
allowed them to smell that place and then 
he took them to a group of eight people 
who Were sitting close by including Said- 
ali. He states thatone of the dogs pointed 
to Saidali but the other dog did not do 
so as it was ill that day. 

The learned Sessions Judge was of opinion 
that the case against Hawas depended 
solely on the evidence of identification by 
Gulhassan and therefore it could not be 
accepted, He considered that the evidence 
against Saidali was corroborated by two 
other circumstances: one was the injuries 
on his legs and the other the evidence 
of Sergeant Clarke. It was largely owing 
to the evidence of Sergeant Clarke which 
has been relied upon by both the Courts 
below that I admitted this petition to a 
ful] hearing, for it appeared to me that 
prima facie his statement could not be 
considered as evidence at all. 

Learned Counsel for the petitioner tells 
me that he has been through the whole of 
the Evi. Act in search for any section under 
which that evidence could be admisgible 
and has been able to find none, and the 
learned Advocate-General himself admits 
that the behaviour of a dog cannot be 
evidence in the case, It is to me quite 
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‘clear that such evidence is completely 
irrelevant. The fact which the prosecu- 
tion seek to establish by that evidence is 
that the smell of a certain person who has 
been in one place is the same as that which 
the dog points out. Thatis a fact which 
may be in the knowledge of the dog and 
is not in the knowledge of the witness who 
isin charge of it and it is obvious that 
a dog cannot give evidence. The dog 
may be of assistance tothe Police in trac- 
‘ing a criminal, but their behaviour cannot 
be evidence in Court. The other piece of 
“corroboration against Saidali might have 
been of some value but for one fact which 
has been brought to my notice at the full 
‘hearing of this petition, and that is that 
Saidali was not asked to explain his in- 
juries. As he was given no opportunity 
of explaining them, this piece of evidence 
cannot be used against him. 
© We are therefore left with the statement 
of the complainant himself. That was not 
relied upon by the learned Sessions Judge 
-and in my opinion there were obvious 
reasops why it could not be relied upon 
‘without any corroboration. In the first 
place his statement as regards having been 
struck with fists and daggers is corroborated 
‘by no medical evidence. In the second 
place it is obvious that any offenders who 
were in the house that night would cer- 
tainly prevent him from lighting a lamp 
‘after they had entered. There is admit- 
tedly had feeling between the complainant 
and the relatives of the petitioner. There 
is furthermore the fact that there are dis- 
crepancies as to the property which was 
stolen in the offence. The complainant 
himself said that ks, 100 in cash, some 
jewellery and other articles were stolen. 
Mst, Aftabjan states that Rs. 160 in cash 
were taken away and other articles but 
mentioned no jewellery. Furthermore the 
complainant admitted that he wasa labourer 
earning six or seven annas a day and it 
seems. highly unlikely that he would have 
that sum in his house. Furthermore two 
witnesses were produced for the defence. 
One of them Nur Mohammed, as is admit- 
ted by the complainant, is a neighbour of 
his. This witness says that he went to the 
house of the complainant on that night 
and was told by the complainant that he 
had identified no one and that no property 
had been stolen as he woke upin time. It 
is true that this witness did not give any 
statement tothe Police but he is not shown 
to be biassed in any way. The second 
witness Nur Hassan is the real nephew 
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of the complainant and he gave a states 
ment to the same effect as that of Nur 
Mobammad. The witness did admit that 
Hawas accused was also related to him 
being his maternal uncle's son. It cannot 
be said that these two witnesses are in. 
any way less reliable that those produced 
by the prosecution to support the come 
plainant’s story all of whcm admit that 
they have ill-feelings with the relatives of 
the petitioner. In these circumstances, I 
am of opinion that this conviction cannot 
be maintained and acccrdingly accepting 
the application I acquit the petitioner of 
the offence of which he has been convicted 
and direct that he be released. 


8. Application accepted. 





PATNA HIGH COURT 
Letters Patent Appeal No. 26 of 1939 
August 5, 1910 
Harries, O. J. AND FAZL ALI, J. 
OHAMRU LAL—AppeBLLANT 


VETBUS 
SHYAM SUNDAR LAL AND ANOTHER— 
RESPONDENTS 

Pre-emption—Stranger-purchaser of interest of 
co-sharer instituting partition suit-—Subseguent suit 
for pre-emption by other co-sharer—Preliminary 
decree in partition suit—~Pre-emption suit decreed 
before final decree—Right of pre-emption, if lost— 
Right of partition, if affected, 

Where after a suit for partition by the stranger- 
purchaser of the interest of a co-sharer, the other 
co-sharer institutes a pre-emption suit, which is 
decreed after a preliminary decree in the partition 
is passed, the preliminary decree in the partition 
suit does not defeat the right of the pre-emptor 
co-sharer but on the contrary it is the stranger- 
purchaser who loses his right to partition as a re- 
sult of the pre-emption decree all that the pre- 
emptor is required to do is to see that no final 
decree is passed in that suit after he has obtained 
a decree in his suit for pre-emption. 136 Ind. Oas, 
402 (1) and Janki Prasad v, Ishar Das (2), distin- 
guished, 

L. P. A, from the decision of Mr, Justice 
Rowland, dated October 9, 1939, 


Messrs. L. K. Jha and K, P. Upadhya, 
for the Appellant. 


Mr. Janak Kishore, for the Respondents, 


Fazl Ali, J.—It appears that the plains 
tif and his seven brothers were maliks 
of Mahal Nayagaon, each of them having 
a two annas share in the mahal. On 
October 16, 1936, one of the plaintiff's 
brothers sold his two annas interest to 
the appellant. On October 18, 1936, the 
plaintiff learnt of the sale, and he forth- 
with made the first demand for pre- 
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emption purchase and on the same day 
he made the second demand (Talab-i- 
istishhad) also, On November 24, 1936, 
the appellant sued for partition, basing his 
title upon the sale-deed of October 16, 
1936, On October 8, 1937, the plaintiff in- 
stituted the pre-emption suit which has 
given rise to this appesl, and on March 29, 
1937, he filed a written statement in the 
partition suit in which he pleaded, among 
other things, that that suit could not proce- 
ed. On May 26, 1937, the partition suit 
was decreed ex parte, and on: February 25, 
1938, the suit for presemption was also 
decreed. The purchase money, which the 
plaintiff was directed to deposit under the 
pre-emption decree, was duly deposited by 
him soon after the decree. The first point 
raised on behalf of the appellant in the 
appeal was that the plaintiff had lost his 
right of pre-emption by reason of the pre- 
liminary decree passed in the partition suit, 
and insupport of his argument reliance 
was placed by him on an observation made 
by the Judicial Committee in Hans Nath 
v. Ragho Prasad (1). The observation is 
as follows: 

“So it has been held in several cases that where 
between the dates of what may be called for con- 
venience the preemption sale and the institution 
of the suit, the preemptor has lost his status as 
a co-sharer by the partition of the village, Janki 
Prasad v. Ishar Das (2), or the stranger-purchaser 
has resold to another co-sharer, Seri Mal v. Hukam 
Singh (3), or has become himself a co-sharer by an 
undisputed purchase or by a gift, Ram Hit Singh 
v. Narain Rai (4), the right of pre-emption is lost.” 

It is contended that this observation 
supports the view that a pre-emptor loses 
his right by the partition of the village, 
and in tbis particular case the partition 
was complete as soon as the preliminary 
decree in the partition suit was passed, 
As the observation of their Lordships of the 
Privy Council was based entirely upon the 
decision of the Allahabad High Oourt in 
Janki Prasad v. Ishar Das (2), it is 
necessary to refer to the facts of that case 
which were briefly these. In February 
1895 defendants Nos. 3 to 5 of the suit 
which was, before their Lordships, had 
sold a share in an estate known as Thoke 
Ishar Das to the defendant-appellant 
Janki Prasad, a stranger to the” village. 
The plaintiff-respondent was at that time 
a cosharer with the vendors in Thoke 

(1) 54 A 189; 136 Ind. Oas. 402; AIR 1932 P O 
57, 59 I A138:9 0 W N 127; (1932) ALJ 190; 
Ind. Rul. (1932) P O 98; 35 L W 343; 62ML J 
544; 55 O LJ 276 (P O). 

(2) 21 A 374; A W N 1899, 126, 

(3) 20 A 100, 

(4) 26 A 389; A W N 1904, 68; 1 A L J209. 
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Ishar Das. At the time of the sale, pro- 
ceedings for prefect partition of the village 
had been commenced and were still 
pending. After the sale the partition was: 
completed, and it became operative on 
July 1, 1895, when the sanction of the 
Collector was given. By the partition Thoke 
Ishar Das was divided in several separate 
mahals, The property sold fell within one 
of the mahals shown as mahal Ganga 
Prasad. In that mahal neither the plaintiff 
nor the vendees owned any share, and it 
was not until J96 that the suit for pre- 
emption was brought. In these circume 
stances, it was held that as the plaintiff had 
ceased to be a co-sharer as a result of the 
Collectorate partition .at the date of the suit, 
that suit could not be maintained by him.. 
The principle underlying this case is quite 
intelligible. The right of pre-emption arises 
as between a co-sharer anda stranger. If 


- the co-sharer ceased to be a co-sharer before 


the suit is decided, he loses the very right 
upon which a suit for presemption can 
be founded, and he therefore cannot oust 
the stranger-purchaser frem the property 
purchased by him. The same consequences: 
follow, if before the decision of the suit the 
stranger-purchaser becomes a co-sharer by 
reason of an undisputed purchase or gift 
from another co-sharer, In the present case 
neither of these events has happened. 
Here the appellant brought the suit for 
partition on the strength of his having 
purchased two annas from a brother of the 
plaintiff, that is to say on the strength of the 
very transaction which was in question in 
the pre-emption suit, The pre-emption suit 
being decided in favcur of the plaintiff, the 
property became his property, and as the 
appellant ceased to have a share in the estate 
he was no longer entitled to continue the 
partition proceedings. Ido not see how, in 
these circumstances, the mere fact that the 
appellant had a preliminary decree for 
partition in his favour can help him. The 
preliminary decree in a partition suit merely 
amounts to an adjudication that the plain- 
tiff isentitled to a separate share in the 
property sought to be partitioned. If how- 
ever before the share is separated the plain- 
tiff ceases to have a right in that property. 
his suit must automatically fail, In my 
opinion therefore instead of the decree in 
the partition defeating the right of the 
plaintiff, it was the appellant who lost his 
right to partition as a result of the pre= 
emption decree, 

Ancther point which was raised by 
the learned Advocate for the appellant. 
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was that inasmuch as the plaintiff did 
not intervene in the partition proceedings 
as soon as the decree was passed in his 
favour in the pre-emption suit and object 
to the continuance of the proceedings, it 
must be held that he had elected to waive 
the right acquired by him under that 
decree, The argument appears to me to 
be anovelone. The plaintiff had deposited 
the purchase money in pursuance of the pre- 
emPption decree, and he did appear in the 
partition suit before the final decree was 
Passed’ and ask the Court to stay proceed- 
ings. The learned Advocate for the appel- 
lant says that he should have done so much 
earlier; but he also concedes that in law 
there was no limitation for his making such 
an application. He says thatthe application 
should have been made within a reasonable 
time; but he was not able to define what 
would have been ‘reasonable time’ in the 
circumstances of the present case. It is 
admitted that no final decree has been 
Passed in the partition suit, and in my 
opinion all that the plaintiff was required to 
do was to see that no final decree was passed 
in that suit after he had obtained a decree 
in his suit for pre-emption. In my opinion, 
there was no waiver in the case and the 
argument that the waiver should be presume- 
ed from the circumstances of the case must 
be negatived. As no other points were 
urged, I would dismiss this appeal with 
costs. 


Harries, C. J.—I agree, 
D. Appeal dismissed. 


meenemen 


: RANGOON HIGH COURT 
Criminal Miscellaneous Application 
No. 71 of 1938 

February 9, 1939 
Ba U AND Spargo, JJ. 
MAUNG BA KU—Aprprioanr 
VETSUS 
Tae KING—Oppostte Parry. 

“Kachin Hill Tribes Regulation (I of 1895), ss. 8, 
9—Applicability, only to persons who are members 
of hill tribe — Application by accused, not 
member of hill tribe but residing in hill tracts, 
for transfer of his case, whether lies to High Court 
or to Commissioner of Division—High Court's power 
to deal with such application—Burma (Frontier 
(Districts) Regulation (I of 1925), Schedule, Modifica- 
tion No. 11, Proviso 3—Whether takes away High 
Court's power to transfer cases under s, 526, 

Kachin Hill Tribes Regùlation applies only to 
persons who are members of hill tribə and not 
to persons who, though ‘they happen to be residing 
in the Kachin Hill Tracts, are not members of a 
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hill tribe. Sections Band 9, therefere, only apply 
when the accused is a member of a hill tribe. The 
law regulating criminal procedure applicable in 
case of persons residing inthe Kachin Hill Tracts 
who are not members of a hill tribe is the Burma 
(Frontier Districts) Regulation I of 1925. By 
s, 3 of this Regulation it ig enacted that the 
Criminal P. O., shall bein force in the territories 
to which the Regulation applies, with such modi- 
fications as are set forth in the schedule, 

An application by the accused, who resides in the 
Kachin Hill Tracts butis not a member of a hill 
tribe, for transfer of a cass from the Court of a 
Sessions Judge to some other Court outside the Dis- 
triot or to some other Court of competent jurisdic- 
tion, is governed by Modification No, 11 in the 
Schedule to Regulation I of 1925, and lies to the 
High Oourt and not to the Commissioner of the 
Division asthe High Court appointed under s. 9 of 
Kachin Hill Tribes Regulation. The High Ooart 
has, therefore, jurisdiction to deal with such ap- 
pligation, Or. Appeal No, 178 of 1938, dissented 
rom. 

Proviso 3 to Modification No. 11 in the Schedule 
to the Regulation does not take away the power of 
High Court to transfer cases under s. 526, Criminal 


a We 


Or. Misc, App. fer transfer of case. 


Mr. K. C. Sanyal, for the Applicant, 


Mr. U Tun Byu, Govt. Advocate, for the 
Crown. 


Spargo, J.—The question that arises for 

decision in this case is whether the Kachin 
Hill Tribea Regulation (Regulation No. 1 of 
1895) applies to persons who sre residing in 
tha Kachin Hill Tracts but who are not 
members of a hill tribe. The applicant one 
Maung Ba Ku, is accused of committing 
criminal misappropriation and breach of 
trust, the offence being said to have been 
committed in Sinlumkaba. He has made an 
application to transfer the case from the 
Court of the Sessions Judge ofthe Kachin 
Hill Tracts, Bhamo, to some other Court 
outside the District of Bhamo, or to some 
other Court of competent jurisdiction other 
than that of the Sessions Judge of the 
Kachin Hill Tracts. The question has arisen 
whether an application for transfer of such 
4 case as this should be made to this Court 
or to the Commissioner of the Division as the 
High Oourt appointed under s. 9 of the 
Regulation. In Oriminal Appeal No. 176 of 
1938, Mackney J., held that: 
: “So far as the jurisdiction of the Courts is con- 
cerned se. Band 9 of the Regulation apply, and 
in deciding which Courts have jurisdiction it is 
immaterial whether the person concerned was a 
member.ofa hill tribe or not. What is relevant 
is the locality in which the offence took place.” 

Doubts have arisen whether this decision 
was correct. Iam, with the greatest respect, 
of opinion that the Regulation applies only 
to persons who are members of hill tribe 
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and not to persons who, though they happen 
to be residing in the Kachin Hill Tracts, 
are not members of a hill tribe. Reference 
to the preamble which reads: 

“Whereas it is expedient to declare the law appli- 
cable to the hill tribes in the Kachin Hill Tracts 
‘of Upper Burma... ses. Ki 
shows what the intention of the Regulation 


was, It was clearly to declare the law appli- 
Sané to hill tribas. Section 1 (3) enacts 
at: 


. “It (the Regulation) shall extend to such hill 
tracts and shall apply to such hill tribes as the 
Governor,.....may, from time to time direct.” 

It is clear, therefore, that the Regulation 
purports to declare the law applicable to 
members of hill tribes in the Kachin Hill 
Tracts. Certain sections of the Regulation 
are made applicable in special circums 
stances to other persons by s. 1 (3), but the 
general scope of the Regulation is as I have 
stated above, Sections 8 and 9 therefore, 
only apply when the accused isa member 
of a hill tribe. The question then arises: 
What law regulating criminal procedure is 
applicable to persons residing in the Kachin 
Hill Tracts who are not members of a hill 
tribe ? The answer to this clearly is that the 
Burma (Frontier Districts) Regulation I of 
1925 applies. By s. 3 of this Regulation it is 
enacted that the Criminal P. O.shall be in 
force in the territories to which the Regu- 
lation applies with such modifications 
as are sef forth in the Schedule. The 
relevant modification is numbered 11 in the 
schedule, It was suggested that proviso 3 
to this modification had the effect of ousting 
the jurisdiction that the High Court would 
otherwise have had to transfer cases in the 
frontier districts, It was suggested that the 
power granted to the High Oourt by this 
proviso to reverse cr vary any order made 
by a Court of Session under s, 426, replaced 
the ordinary power possessed by the High 
Court to transfer cases under s. 526, Crimi- 
nal P.O. I find it very difficult to believe 
that this is the effect intended by the proviso 
in question, If that effect were intended it 
would have been very easy to make that 
clear. And there isa reasonable interpre- 
tation of the proviso namely that it confers 
upon the High Court in these parts a power 
which is unusual inthe Code, a power to 
reverse or very an order made by a Coart 
of concurrent jurisdiction. Or it may be 
that the effect is to remove doubts on the 
question whether the High Court has power 
in the frontier districts to reverse or vary 
an order made by a Court of Session under 
8.526 of the Code. Butthat it fakes away 
the power from the High Court to transfer 
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cases under s. 526 of the Oode I donot believe, 
I therefore believe that this Court has juris- 


- diction to deal with this application for 


transfer. 

It was suggested that since the Deputy 
Commissioner, Bhamo had taken cognizance 
of the case as Sessions Judge. Kachin Hill 
Tracts, the application for transfer should be 
dealt with on the footing that the Kachin 
Hill Tribes Regulation applied. In that 
case the application for transfer would have 
tobe made to the Commissioner of the 
Division as the High Court appointed under 
8.9 of the Regulation. In my opinion this 
could not be done because it is only by the 
decision of this case that it has been decided 
that the Kachin Hill Tribes Regulation does 
not apply and once that has been decided 
this Court at once has jurisdiction to order 
a transfer. As to the merits of the applica: 
tion, the officer who took cognizance of the 
offence has now been transferred and I see 
no reason to suppose that a fair and impartial 
trial cannot be had if the case is tried by 
his successor, or that itis expedient for the 
ends of justice that the case should be 
transferred as desired. I would, therefore, 
dismiss the application. 


Ba Ú, J.—I agree. 
s. Application dismissed. 





NAGPUR HIGH COURT 
Miscellaneous Appeal No. 186 of 1939 
July 8, 1940 
Stonz, O.J. ano Bos, J. 
MUNNALAL—AUCTION-PUROHASER— 
APPELLANT 


VETSUS 
SINGHAI KOMAL OHANDRA AND 
ANOT HER-— DEFENDANT RESPONDENTS 

Mortgage—Mortgage by AtoB of certain property 
—Same property with other property again mort- 
gaged to B--Property sold in execution of decree on 
subsequent mortgage subject to decree on first mort- 
gage —Property, if can be sold in execution of decree 
on first mortgage. 

Where after mortgaging certain property to cer- 
tain person, the mortgagor mortgages the same prop- 
erty with other property in favour of the same 
mortgagee and the property is sold in execution of 
second mortgage, subject to the decree inthe suit 
on the frst mortgage, what is sold is equity of 
redemption and the mortgages is not precluded from 
selling the same property in execution of the decree 
on the first mortgage, 159 Ind, Oas, 758 (5), distin- 
guished. 


Misc. A. from the order of the Court of 
the Additional District Judge, Jubbulpore, 


dated June 30, 1939, f 
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` Mr. R. N. Padhye (with Mr, J. Sen), 
for the Appellant. 
Mr. M. R. Bobde, for the Respondents. 


Order.—This appeal arises out of an 
order made on an objection brought by the 
auction-purchaser in a Court auction follows 
ing upon a decree in a suit on a second 
mortgage whereby the auction-purchaser 
sought to prevent the sale, in execution of 
a decree on the first mortgage, of the same 
subject-matter as had been sold to him 
in the earlier Court auction. To under- 
stand the argument it is necessary to state 
a few facts, 

This is a case in which the mortgagor and 
the mortgagee are the same in both the 
mortgages. The subject-matter of the first 
mortgage we will call Blackacre, The 
subject-matter of the second mortgage we 
will call Blackacre and Whiteacre, The 
first mortgage was so conditioned that the 
money did not become due before February 
13, 1934, so that it was quite impossible for 
the mortgagee, even had he been so minded, 
to sue on that mortgage before that date, 
On the other hand the second mortgage 
was so worded as to make the money 
become due on an earlier date, Accord- 
ingly a suit was brought on the second 
mortgage on April 24, 1933, some ten 
months before a suit could have been 
brought on the first mortgage, and itis for 
that reason thats, 67-A of the T., P. Act, 
does not apply to this case. A prelimin- 
ary decree for sale in the suit on the 
Second mortgage was passed on February 
4, 1935, nine days before a suit could have 
been brought on the first mortgage, and a 
final decree was passed ‘on June 27, 1936, 
It is pursuant to that final decree that the 
sale took place. 

As regards the first mortgage the suit was 
brought on December 13, 1934, preliminary 
decree was passed on July 31, 1935, and 
final decree on August 1, 1936. 

When the sale took place in execution of 
the decree on the second mortgage the pro- 
clamation shows the following incumbrance 
to which the property is liable : 

“On account of mortgage incumbrancs Rs. 16,165 


mortgage decree in Oivil Suit No. 14-A of 1934 of 
the Court of Additional District Judge, Jubbulpore.” 


That is the decree which had been 
passed, by the date of the proclamation, in 
the second suit so that the sale in execu- 
tion of the decree in the first suit took place 
after a decree in the second suit had been 
obtained, that is to say, the suit on the first 
mortgage. 


The list of property sold shows that it 
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was sold subject to the incumbrance of the 
mortgage decree for Rs. 16,165 of the 
Court of the Additional District Judge, - 
Jubbulpore, in Civil Suit No. 14-A of 1934. 
It is apparent from the evidence of the 
auction-purchaser that he had purchased it. 
subject to this mortgage decree. He gives 
the value of the property free of the morte 
gage decree at Rs. 30,000, and he pur- 
chased this property, which he himself says. 
is worth Rs, 30,000 free from incumbrance, 
for Rs. 16,000 subject to mortgage. 
Nevertheless it is urged with his accustom- 
ed ingenuity by Mr, Padhye, for the appel- 
lant in this case that this is a case which 
is controlled by the principle that though 
a mortgagee who is a mortgagee in respect 
of the same property under several morte 
gages, one subsequent to the other, may 
Sue as many times as he has mortgages he 
cannot sell as many times as he has morte 
gages but that he can sell once only. That 
proposition is said to be founded on 
Dwarka Nath Nandi v. Mritunjoy Patra. 
3 Ind. Oas. 175 (1), Sundar Singh V. 
Bhola (2) followed in Nilu v. Asirbad 
Mandal (3), Mohammad Tabarak Ali v. 
Dalip Narain (4), and Laxmibai v. 
Kondba (5). Niluv. Asirbad Mandal (3), 
is an elaborate judgment dealing with the 
question whether in a case such as this 
there can be two suits, and Mookerjee, C.J., 
in the course of an examination of many 


_ cases on that point came to the conclusion 


that there could be more than one guit 
Then the Court considers very summarily. 
whether granted two suits there can be two 
sales, Dwarka Nath Nandi v. Mritunjoy 
Patra, 3 Ind. Cas. 175 (1), is referred to, 
and the Court observes at p. 137* as 
follows : 

“We have finally to consider what conditions, if 
any should be annexed to the decree that may be 
made herein, for it is indisputable that the property 
cannot be sold twice in execution of the decrees in 
the two suits. There cannot be a sale on the first 
mortgage keeping alive a puisne encumbrance, for 
such a sale conveys the interests of the mortgagor 
and themortgagee as they were at the date of the 
first mortgage and must, therefore, necessarily sweep 
away the subsequent encumbrance.” i 

That appears to have been followed in 
Laxmibai v. Kondba (5), which, at p. 8f 


(1) 3 Ind. Cas, 175. 

(2) 20 A 322; A W N 1898, 58 (F B). 

(8) 25 O W N 129; 60 Ind. Oas. 809; AIR 1924 
Oal. 321; 33 O LJ 232 

(4) A IR 1927 Pat. 117; 98 Ind. Oas. 968; 8P LT 


55. 
(5) 31 N LR 1 Sup; 159 Ind. Oas. 758; AT R 
1935 Nag. 226; 8 R N 139 (F B). 


*Page of 25 O. W. N.—| &d.] 
tPage of 31 N. L. R. Sup.—[Hd] 
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it is argued, goes beyond the above for 
there it is observed : 

“It is not, however, open to the holder of two 
mortgages to have the property sold in execution of 
the first mortgage subject to the second mortgage, 
because by having the property sold on the first 
mortgage he must be deemed to have withdrawn that 
property from the operation of the later mortgage. 
lf, therefore, the mortgaged property or part of it 
is sold in execution of one of the mortgages, it 
cannot, therefore, be sold again in execution of the 
other mortgage.” 


That is an observation which appears in 
the decision of a Full Bench of the Judicial 
‘Commissioner’s Court and would be bind- 
ing upon us were it necessary for the deci- 
sion of that case. But in that case the 
sale was in execution of the decree on the 
first mortgage. The principle that was 
applied was that when a first mortgagee 
sells he sells the property as at the time of 
ths first mortgage, and, therefore, he sells 
free from incumbrance, and if he sells 
free from incumbrance he sells, the whole 
estate, and if he sells the whole estate 
he cannot sell it again. Nor can he, 
according to these observations, reserve the 
second mortgage interest and sell the pro- 
perty subject to the second mortgage. 

In this case, however, what is being sold 
is the equity of redemption which “was out- 
standing in the mortgagor after the first 
mortgage was effected. It appears to us 
to be beyond argument that if A is the 
mortgagor and B the mortgagee and A 
takes a mortgage from Bof Blackacre and 
then at alater date Bmortgages to C by way 
of a second mortgage C can sue B on the 
second mortgage, obtain a decree for sale and 
sell the equity of redemption, That having 
been done A can sue B and obtain a decree 
for sale on the first mortgage, and bring 
the property to sale. No difference would 
arise if C assigned his rights to A So that 
A isthe first mortgagee and the assignee 
of the second mortgage. In sucha case he 
could sue’ on the second morigage, get a 
decree for sale and sell. Then be could sue 
on his first mortgage and get a decrea for 
sale and sell, We fail to see in principle 
what possible difference it could make if A 
is a first and a second mortgagee direct as 
a consequence of taking one mortgage from 
B at one date and another mortgage of the 
same property from B at another date. 
Different considerations may well arise 
where the saleis of the subject-matter of 
the first mortgage. If it be correct to say 
that on such a sale what is sold is the uns 
encumbered property with all ita rights 
including tke equity of redemption then 
doubtless there is nothing left to be sold a 


DWARIKA LOHAR V. EMPEROR (PATI) 


253 


second time; but that is not the position 
here. What is being sold here is the equity 
of redemption aud what is being purchased 
is the equity of redemption. The pur- 
chaser purchases subject to the mortgage. 
He has full notice of it and he gets for 
Rs. 16,000 what he regards as worth 
Rs. 30,000 because he bought subject to 
the mortgage. The first mortgage does not 
amount Rs. 14,000 but amount to Rs. 11,000 
and odd so that even if the auction-pur- 
chaser has to pay of the frst mortgage 
he gets, according to his own evidence, a 
bargain, 

It was argued on ths authority of Mishri 
Lal v. Barik (6), that the purchaser at an 
auction sale in execution’ of the second 
mortgage decree could impeach the firat 
mortgage. That was said because it was 
argued that he had merely bought subject 
to notice and not subject to the mortgage. 
In our opinion, he bought subject to the 
mortgage; but even if he bought oaly with 
notice and though he could impeach the 
mortgage he has not impeached it, That 
has not yet been done. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed, 


8. 
(6) I LR (1939) Nag. 685; 185 Ind. Oas. 727; A I 
R 1939 Nag. 305; 1939 N LJ 487; 12 R R169, 





PATNA HIGH COURT 
Criminal Appeal No. 173 of 1910 
November 16, 1940 
VARMA AND SABARER, JJ. 
DWARIKA LOHAR AND oragrs— 

APPELLANTS 4 


versus 
EMPEROR—Rasronpent 

Penal Code (Act XLV of 1860), as. 412, 411— 
House occupied by father and son—Son taking part 
in dacotty—Stolen goods found in house—Father, if 
in any way accountable for it—Peraon found in 
possession of property taken in dacoity and unable 
to give explanation—~Presumption. 

When the son had taken part in the commission 
of a dacoity, the presumption, which would, natural- 
ly, be drawn, would be that the dhoti, which had 
been stolen and found in the house had remained in 
his possession, and, the father cannot be made, in 
any way, accountable for it, merely, because it was 
in the house which his son and himself jointly 
occupy. 

When a person is found in possession of property 
taken in a dacoity, and is unable to give any rea- 
sonable explanation for its being with him, it may 
be presumed that he knew the property to have 
been stolen, but not that he knew or had reason to 
believe that it was the proceeds of a dacoity rather 
than of a burglary ora theft. In order to justify 
his conviction onthe more serious charge, there 
must be evidence, circumstantial or oral, to show 
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that he knew or had reason to believe that a 
dacoity had been committed and the property had 
been taken init or that the person from whom he 
obtained it belonged to a gang of dacoits and the 
property was stolen property. The conviction under 
auch circumstances ought, therefore, to be altered 
from one under s. 412 to one under s. 411, I, P. O. 
The Queen v. Samiruddin (1), relied on. 


Or. A. from a decision of the Magistrate, 
Ist Class, with powers under s, 30 of the 
Criminal P. O.. Manbhum (Purulia), dated 
June 17, 1910. 


Mr, G. C. Banerji, for the Appellants. 


The Assistant Govt. Advocate, for the 
Respondent, 
Shearer, J—The appellant, Dwarika 


Lohar, has been convicted by Mr, Syed 
Ozair, Deputy Magistrate, under s. 395 of 
the I, P. O., and has been sentenced to 
undergo rigorous imprisonment for six 
years. The other two appellants have been 
convicted under s. 4120f the I. P. O. and 
have been sentenced to undergo rigorous 
imprisonment for five years each. The 
dacoity, in which Dwarika Lohar is said 
to have been concerned, took place on Jan- 
uary %, 1940, in the house of one Bhushan 
Ohandra Khan, a shopkeeper of Bamu, a 
village in Manbhum. Between 1 a.m, and 
2a. m. his shop, in which apparently he 
also resides, was attacked by some twenty 
or thirty men, variously armed. Bhushan 
Chandra Khan and his wife, and young 
children retreated to the upper storey. Two 
of the dacoits pursued them there, and 
coerced Bhushan Chandra Khan into mak- 
ing over his cash-box, which contained a 
substantial sum of money, and his wife 
into yielding up the ornaments which she 
was wearing. Next day, Buushan Ohandra 
Khan went to the Police Station at Bara- 
bazar and lodged a first information. In 
this he gave a description of the two 
dacoits, who had come up the stairs into 
the upper storey and threatened his wife 
and himself, The Sub-Inspector, apparent- 
ly had no great difficulty in discovering 
that the appellant, Dwarika Lohar, answers 
ed the description of one of these two men, 
and he took him into custody, and also 
searched his house on January 18, 1940. 
When the house was searched, a dhoti, 
which was, uitimately, shown to belong to 
Bhushan Chandra Khan, was discovered. 
The appellant, Debu Lohar, is the father 
of Dwarika Lohar, and as he was at 
the hcuse when it was searched, the Sub- 
Inspector. took him also into custody. 
Dwarika Lohar appears to have made a 
statement to a school-master, who acted as a 
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search-witness, and, in consequence of this, 
the Sub-[nspector proceeded to the village 
in which Mansa Ram Bhumij -resides, and 
searched his house, From this house he ree 
covered a lota, which had a hole in the bote 
tom, which was stopped up with wax. A lota 
answering this description was included in 
the list of stolen property, appended to 
the first information, and there can be no 
doubt that it was one of the articles taken 
away by the dacoits. 

So far as Dwarika Lohar is concerned, 
it has, I think, been shown that he did take 
part in the dacoity. There is no reason to 
suppose that Bhushan Ohandra Khan knew 
him previously and suspected him of hav- 
ing been responsible for the decoity, and, 
therefore, gave a description of him to 
the Sub-Inspector. It seems clear that he 
was arrested as he anawered the descrip- 
tion of one of the two dacoits given in the 
first information, and, as he was, subse: 
quently, picked out by both Bhushan 
Chandra Khan and his wife ai a test identi- 
fication, it is, I think, quite certain that he 
took a leading part in the commission of 
this crime. The dacoily was a very daring 
one, indeed, and the sentence which has. 
been imposed on him, is not, by any means, 
too severe. 

The case of Dwarika Lohar's father, the 
appellant Debu Lohar, who has been 
convicted under s. 412 of the I. ‘P.O, 
stands, however, on a very different footing. 
There is nothing on the record to suggest 
that Debu Lohar was wearing the dhott. 
which was seized, or had appropriated it 
in any way, to his own use. When his son 
had taken part in the commission of the 
dacoity, the presumption, which would, 
naturally, be drawn, would be that the- 
dhott had remained in his possession, and, 
if ao, Debu Lohar cannot be made, in any 
way, accountable for it, merely, because it 
was inthe house which his son and him- 
self jointly occupy. The appeal of Debu 
Lohar, ought, therefore, in my opinion, to 
be allowed. The conviction and sentence 
imposed on him will be set aside, and. he 
wi be released and set at liberty forth- 
with, 

As I have already said, it has been shown 
that the lota, which was recovered from the 
house of Manea Ram Bhumij, belonged to. 
Bhushan Chandra Khan, and was taken 
away by one of the dacoits. I am inclined 
to think that Mansa Ram Bhumij might 
well have been tried for and convicted 
of dacoity, as the lota was recovered with- 
in ten days or so of the commission of the 
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crime, and Mansa Ram Bhumij belongs to 
a village contiguous to that oceupied by 
Dwarika Lohar, who was, undoubtedly, 
one of the leaders of the dacoits. The 
lower Court, however, framed a charge 
under s. 412 cf the I, P. O. against him, Mr. 
G. C. Banerji for the appellants referred to 
The Queen v. Samiruddin (1), in which it 
was pointed out that when a person is 
found ia possession of property taken in 
a dacoity, and is unable to give any 
reasonable explanation for ita being with 
him, it may be presumed that he knew 
the property tc have been stolen, but not 
that he knew or had reason to believe 
that it was the proceeds of a dacoity rather 
than of a burglary or a theft. In order 
to justify his conviction on the more seri- 
ous charge, there must be evidence, cir» 
cumstantial or oral, to show that he knew 
or had reason to believe that adacoity had 
been committed and the property had 
been taken init or that the person fron 
whom he cbtained it belonged to a gang 
of dacoits and the property was stolen 
property, The conviction of Mansa Ram, 
Bhumij, ought, therefore, to be altered 
from cne under s. 412 to one under s, 411, 
and the sentence, imposed on him, from 
one of rigorous imprisonment of five years 
to one of rigorous imprisonment for three 
years. Subject.to this modification, the 
appeal of Mansa Ram Bhumij, as also the 
appeal of Dwarika Lohar, will be dismiss- 
ed, 


D. Appeal dismissed. 
(1)18 W R 25 (26), 


ALLAHABAD HIGH COURT 
Second Appeal No, 374 of 1938 
March 13, 1940 

IaBAL Auman, J, 
MOLAI MISIR—Drrenpant 
— APPELLANT 
VvETSUS 
GOPAL LAL AND ANOTABR— 


PLAINTIFFS- RESPONDENTS. 

Agra Tenancy Act (TII of 1926), s. 227—Defend- 
ant the sole owner of patti usufructuarily mortgag- 
ing his half share in patti including sir and khud- 
kasht land appertaining to it to plaintiff—Defend- 
ant acquiring ex-proprietary right in half of sir 
and khudkasht land~—Defendant continuing in pos- 
session of entire sir and khbudkasht—Plaintiff is 
entitled to profits of one-fourth of sir land. 

The component parts of sir rights are proprietary 
rights and cultivatory rights. In other words, a 
sir holder has two distinct rights vested in him, 
viz., proprietary rights and cultivatory rights. On 
a. transfer being effected by a sir holder of his 
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proprietary rights he retains his cultivatory right, 
and it is this cultivatory right which takes the 
form of ex-proprietary tenancy, An ex-proprietary 
tenant becomes the tenant not only of the transferee 
but of the entire co-parcenary body. 

The defendant who was the sole owner of a 
patti usufructuarily mortgaged his half share in 
the patti including the sir and khudkasht land to 
the plaintiff. On the execution of this mortgage, 
the defendant acquired ex-proprietary rights in half 
of the strand the khudkasht land, but no proceed- 
ings under s. 36, Land Recovery Act (III of 1901), 
were taken with the result that the area in which 
ex-proprietary rights were acquired was not specifi- 
ed and no rent was fixed, The defendant continued 
a possonsion of the entire air and -khudkasht 
and : 

Held, that by virtue of the mortgage, the plaintiff 
acquired proprietary rights tothe extent of half in 
the entire patti including the sir and khudkasht land, 
Therefore, the proprietary rights in that portion of 
the sirand khudkasht land that did not become the 
subject of ex-proprietary tenancy became vested in 
the plaintiff and the defendant in equal share, As 
half of the sir and khudkasht land did not become 
subject to ex-proprietary tenancy the plaintiffs and 
the defendant were entitled to proprietary rights in 
the half area in equal shares. The plaintifis were 
therefore, entitled to profits of one-fourth of the sir 
land. 

8. A, from the decision of the District Judge 


Benares, dated December 10, 1937. 


j Mr. Shiva Prasad Sinha, for the Appel» 
ant. 
Mr. S. N. Seth forthe Respondents. 


Judgment.—This is a defendant's appeal 
arising out of a suit for profits filed in the 
Revenue Court under 8.227 Agra Ten, Act 
(III of 1926). The claim was with respect 
to 1341 to 1343 Fasli. The facts that give 
rise tothe question of law that has been 
argued in the present appeal are not in dis- 
pute and are as follows: Molai Misir defen- 
dant-appellant was the sole owner of a 
patti called patti Molai Misir. An area of 
17-63 acres of sir and an area of 3.46 acres 
of khudkasht land appertained to this patti. 
On September 6, 1917, Molai Misir usu- 
fructuarily mortgaged his half share in the 
patti including thesirand khudkasht land 
to the plaintifferespondents. On the execu» 
tion of this mortgage, Molai acquired ex- 
proprietary rights in half of the sir and the 
khudkasht land, but no proceedings under 
B. 36, Land Revenue Act (III of 1801), were 
taken with the result that the area in which 
ex- proprietary rights were acquired was not 
specified and no rent was fixed, Molai Misir 
continued in pessession of the entire sir and 
khudkasht land. By the suit giving rise to 
the present appealthe plaintiffs claimed a 
half share of the, prcfits of the sir and khud- 
kasht land and this claim was allowed in 
its entirety by the Assistant Oollector. But 
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on appeal by Molai the lower Appellate 
Court decreed the plaintiff's claim only for 
a one-fourth share of the profits of the sir 
and khudkasht land. 

The defendant being dissatisfied with 
the decree of the lower Appellate Court 
has come up in appeal to this Oourt, and it 
is argued on his behalf that as be had mort- 
gaged only a halfshare in the patti and 
remained the owner of the remaining half 
share he was entitled to appropriate the 
profits of half of the sir and khudkasht land 
and the plaintifis were not entitled to a 
share in the same. Itis urged that the only 
right of the plaintiffs is to realize the rent 
of half of the siz and khudkasht land in 
which the defendant has acquired ex-pro- 
. prietary rights. It isargued that the proper 

remedy of the plaintiffs is to take proceed- 
ings under s. 36, Land Revenue Act, get 
the rent fixed and then realize that rent 
from the defendant. In my judgment, the 
contention of the defendant-appellant is 
without force. The component parts of sir 
rights are proprietary rights and cultivatory 
rights, In other words, a sir holder has two 
distinct rights vested in him, viz., proprie- 
tary rights and cultivatory rights. On a 
transfer being effected bya sir holder of 
his proprietary rights he retains his culti» 
vatory right, and it is this cultivatory right 
which takes the form of ex-proprietary tene 
ancy. It follows that on the execution of 
the mortgage by Molai he acquired ex-pro« 
prietary rights in half the area of the sir 
and khudkasht land. But it is well-settled 
that an ex-proprietary tenant becomes the 
tenant not only of the transferee but of the 
eutire co-parcenary body. Molai Misir there» 
‘fore became the tenant of the plaintifis and 
also his own tenant qua half of the area of 
the sir and khudkasht land. That being so, 
if rent was assessed on the ex- proprietary 
holding, half of that rent would be payable 
to the plaintiffs and Molai Misir, as the 
proprietor in possession of half of the patti, 
will be entitled to the remaining half of 
the rent. 

As Molai had mortgaged only half of the 
patti the proprietary rights in the remain- 
ing half remained vested in him, but he, as 
sir-helder, was solely entitled to possession 
of half of the strand khudkasht land in 
which ex propietary rights had not accrued, 
This right of exclusive possession remained 
vested in Molai because of his cultivatory 
rights. But by virtue of the mortgage, the 
plaintiffa acquired proprietary rights to the 
extent of half in the entire patit including 
the sir and khudkasht land. It follows that 
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the proprietary rights in that portion of the 
sir and khudkasht land that did not become 
the subject of ex-proprietary tenancy became 
vested in the plaintiffs and Molai in equal 
shares. As half of the sir and khudkashit 
land did not become subject to exproprie> 
tary tenancy the plaintiffs and Molai were 
entitled to proprietary rights in the half 
area in equal shares. The plaintiffe were 
therefore entitled to profits of one-fourth of 
the sir land. The lower Appellate Court 
has calculated the profits payable ,to the 
Plaintiffs on this basis. The decision of that 
Court cannot therefore be assailed. The 
appeal is accordingly dismissed with costs 
Leave to appeal under the Letters Patent 
is granted, 
D. Appeal dismissed. 


pan ai 


MADRAS HIGH COURT 

Criminal Revision Uase No. 149 of 1940 

Oriminal Revision Petition No, 142 of 1940 
February 22, 1940 
LAKSHMANA Kao, J. 
In re, PERUMAL KONAM AND OTAERS— 
PETITIONERS 

Penal Code (Act XLV of 1880), ss, 457,380, 147— 
Accused breaking temples and removing idols for 
celebrating festival—Accused held could nei be con- 
victed under sa. 467 and 380 but under s, 147. 

Where the temples were broken into and the idols 
were removed by the accused for celebrating a 
festival and the taking was not dishonest : 

Held, that the conviction under ss. 457 and 380, 
I. P.O, was unsustainable but the accused were 
guilty under s. 147 as their common object was to 
enforce aright by means of criminal force, and 
violence was used in the prosecution of the common 


object. 

Or. R. Gass and P. under as, 435 
and 439, of the Criminal P. O., 1898, 
prayiog the High Oourt to revise the judg- 
ment of the Court of the Sub-Divisional 
Magistrate, Ohidambaram in Oriminal 
Appeal No. 76 of 1939 preferred against 
the judgment of the Oourt of the 2nd Class 
Megas Vridachalam in O. O. No. 659 
of 1939. 


Messrs. V. T. Rangaswamt Iyengar and 
T, E. Ramabadrachariar, for the Peti- 
tioners. 

The Public Prosecutor, for the Orowa. 

Order.—The temples were broken into 
and the idols were removed for celebrating 
a festival and the taking was not dishonest. 
The conviction under ss, 457 and 300, I.P.0. 
is, therefore, unsustainable but the peti» 
tioners would be guilty under s, 147, LP.C. 
as their common object was to enforce a 
right by means of criminal force, and 
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violence was used in the prosecution of the 
common object. The. conviction under 
88. 457 ang 380, I. P, O. is, therefore, set 
aside and the conviction under s, 147, 
LP.O. will stand. But the consequences 
were not serious and the case was taken 
up on a private complaint. Under these 
circumstances the sentences already under- 
gone are sufficient and the sentence of the 
petitioners under s. 147, I.P.0, is reduced to 
the period undergone. 

N.B t Sentence reduced. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 11 of 1939 
BROOMFIED AND Divatra, JJ. 
GANGABAI PANDURANG DOMBE— 
PLAINTIFE—APPELLANT 


versus 
PAGUBAI NARAYAN KORE AND OTAERS—~ 
DREFENDANTS—RRSPONDENTS 

Transfer of Property Act (IV of 1832), 5. 52— 
Lis pendens—Suit by widow for maintenance 
claiming charge on certain property—Sale, by member, 
of such property during pendency of suit for dis- 
charging husband's or joint family debta—Sale, if 
affected by lis pendens. 

Where a widow files a suit for maintenance 
claiming to make certain property a chargefor the 
maintenance, the sale by a member of the family 
of such property during the pendency of the suit 
is affected by lis pendens even if the sale is for the 
discharge of her husband’s debts or the debts of 
the joint family. 127 Ind, Cas, 809 (1), relied on, 
Dose Thimmanna Bhutta v. Krishna Tantri (2), ex- 
plained, 


L, P. A. from the decision of Mr, Justice 
Lokur, reported in 185 Ind. Cas. 81. 
Mr. Y.V. Dixit, for the Appellant, 


. Messrs. L. P. Pendse and M. G. Chitale, 
for Respondents Nos. 1 and 3 respectively. 


Divatia, J.—The question in this appeal 
is whether the principle of lis pendens as 
embodied in s, 52, T.P. Act, applies to a 
sale made, during the pendency of a suit 
for maintenance, by a Hindu widow in 
which the property alienated is sought to 
be made a charge for maintenance, The 
question arises on the following facts. One 
Narayan died in 1920 leaving behind him 

“two sons Tatya and Malkarjun and his 
widow Pagubai who was their step-mother, 
The two sons mortgaged the suit property 
to the present plaintiff for Rs. 1,800 on 
June 1, 1922. Thereafter Pagubai applied 
for permission to file a suit for maintenance 
in forma pauperis and she sought to make 
the suit property a charge for her mainten- 
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ance, The permission to sue asa pauper 
was granted on January 26,1924, Mean- 
while Tatya having died, the surviving 
son Malkarjun sold the property to the 
Plaintiff for Rs. 2,000 on June 10, 1924. 

Thereafter Pagubai obtained a decree on 
January 30, 1925, and the suit property 
was madea charge for her maintenance, 
She applied to execute her decree, and in 
execution the property was sold by auction 
and purchased by defendant No. 2 on 
May 10,1926. Defendant No. 2 sold it to 
defendant No. 3 on May 12, 1927, The 
plaintiff thereafter instituted the present 
suit for a declaration that ber sale from 
Malkarjun was for valuable consideration 
and that the property purchased by her 
was not liable to be sold in execution of 
Pagubai's decree, She further prayed for 
possession of the property from defendants 
Nos. 2 and 3. Plaintiff's claim was awarded 
by the trial Court but was thrown out by 
the District Gourt in appeal. A second 
appeal was filed to this Court and Lokur, J, 
who heard the appeal confirmed the decree 
of the District Court and dismissed the 
appeal. The present appeal has been 
brought under the Letters Patent against 
that decision. : 

The main ground on which Lokur, J., 
confirmed the decree of the lower Oourt was 
that even though the property was sold 
to the plaintiff for the debts of Pagubai’s 
husband which she may be bound under 
the Hindu Law to pay, the alienation in 
favour of the plaintiff having been made 
during the pendency of Pagubai’s suit for 
Maintenance. was subject to the principle 
of lis pendens, and the fact that the debts 
were binding on Pagubai, would not make 


` the principle of lis pendens inapplicable. 


The learned Judge followed a decision of 
the Madras High Oourt reported in Seetha. 
ramanujacharyulu v, Venkataswhbamma 
(1). It was held therein that s. 52, T. P. 
Act, applied to suits for maintenance in 
which a chargs was claimed on specific 
immovable properties and created by the 
decres and that the charge so created 
operated from the date of the suit and not 
from the date of the decree, It was further 
held that an auction-purchaser of specific 
joint family property in execution of a 
money decres fora debt binding on a joint 
Hindu family, during the pendency of a 
suit for maintenance claiming a charge on 
it, had no preferential right over a sub- 


(L) 54 M 132; 127 Ind. Oas. 809; AI R 1930 Mad. 
824; 59 M L J 485; (1930) M W N 625; 32 LW 416; 


“Ind. Rul. (1930) Mad, 1049, 
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sequent auction-purchaser of the same 
property in execution of the maintenance 
decrea in which a charge was given over 
such property. 


This decision with which we agree is 
applicable to the facts of the present case. 
It is however contended on behalf of the 
appellant that there is one material circum- 
stance in which the present case differs 
from Seetharamanujacharyulu v, Venkata- 
subbamma (L, viz, that in the latter case 
the debts for which the property was 
alienated were not of the husband himself 
but were those of the joint family inasmuch 
asa promissory note had been passed by 
the brother of the deceased husband of the 
widow and the person holding the note 
sought to make all the members of the 
joint family liable on it. We do not think 
that that circumstance affects the principle 
laid down in Seetharamanujacharyulu V. 
Venkatasubbamma (1). As observed by 
Mulla in his Hindu Law at p. 601, Edn. 9, 
debts contracted by a Hindu take prece» 
dence over the right of maintenance of his 
wife, or infant child, or his widow after his 
death. The same is true of debts contracted 
by the manager of the, joint family of 
-which the husband wasa member, provided 
the debts were incurred for the benefit of 
the family. There is, therefore, no dis» 
tinction between the debt of the husband 
‘and the debt of the joint family, and a 
widow would be bound by a debt of her 
husband as well as a debt of the joint 
family of which he was a co-parcener. Even 
if the property was liable to be sold for 
the just and lawful debts of her hus- 
band, it would still come: within the bar of 
lis pendens if it becomes the subject-matter 
of a suit for maintenance by the widow, 


Tt is clear and it is also conceded that a 
charge created over specific property in a 
decree for maintenance takes precedence 
over the right of a private or auction-pur- 
‘chaser of the same property during the 
pendency of the suit. It is true that on 
the general principle of Hindu Law a 
widow is bound by the debts of her husband 
and in certain cases they take priority 
over other debts. But where a property is 
alienated to satisfy the debt, there is no 
reason why the alienation should not be 
governed by the principle of lis pendens 
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Tantri (2) in which it was held as follows : 


“A suit in which a widow claims to get her main- 
tenance made a charge on immovable property is 
one in which a right tosuch immovable property is 
directly and specifically in question within the 
terms of s. 52, T. P. Act; and any transfer of the 
property during the pendency of the suit, not 
effected for the purpose of paying off any debt 
entitled. to priority over the claim for maintenance 
will be affected by the [is pendens created by the 
suit.’ 


The actual decision was that the suit in 
which the widow claimed to have her main- 
tenance made a charge on the property 
was one in which a right to immovable 
property was in question. But the further 
remarks to the effect that the bar of lis 
pendens would not apply if the transfer was - 
effected for the purpose of paying off any 
debt entitled to priority were clearly obiter 
on the facta of that case, It is stated in 
the judgment itself that there was no 
allegation by either party that the debt 
due to the husband was contracted for the 
purpose of paying off any debt entitled 
to any priority over the widow’s claim for 
maintenance. The learned Judges had not 
therefore to decide any question relating 
to a debt having priority over the right to 
maintenance, and this decision is therefore 
rightly distinguished in the later decision 
in Seetharamanujacharyulu v, Venkata» 
subbamma (1), on the ground that those 
remarks were not necessary for the pur- 
pose of the decision, Besides, no reasons 
are given in support of this dictum. We 
agree with the reasoning of the learned 
Judge in Seetharamanujacharyulu v. Ven- 
katasubbamma (1), and hold that the 
alienation of property to pay off the hus- 
band’s debts is not outside the scope of 
s. 52, T. P. Act, in a suit where it is sought. 
to be charged for his widow's maintenance. 
We think therefore that Lokur, J., was 
right in following the decision in Seetha- 
ramanujacharyulu v. Venkatasubbamma (1). 
and this appeal is therefore dismissed with 
costs in favour of respondent No. 3. 


D, Appeal dismissed. 


(2) 29 M 503; 16 M L J 413, 


when a suit is filed for creating a charge~ ` 


on -that property. 
on behalf of the appellant to a decision 


in Dose Thimmanna. Bhutta v. Krishna: 
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OUDH CHIEF COURT 
Second Civil Appeal No. 309 of 1937 
November 12, 1940 
Gauram Hasan, J. 

Mst, BATUL BANDI—-PLAINTIPF— 
APPELLANT 


versus 
SRI DHAR AND ANOTSER—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Settle- 
ment proceedings—Oficer with judicial power~His 
decision is by “competent Court" — Decision after 
contest and without fraud — Whether binding on 
successor-in-interest of party — Evidence—Denial of 
document —Subsequent admission — Document can be 
taken into consideration — Landlord and tenant— 
Under-proprietora — Acquisition of title by long re- 
cognition—Hindu Law— Widow—Alienation—Who 
can challenge—Birt Righta— Nature of—Oudh Land 
Revenue Act (XVII of 1876), 8. 56-—Khewat—-“Mataht- 
dar” entry of —Meaning explained. 

Where a Sadar Munsarim with judicial powers 
decrees, during settlement proceedings, under-pro- 
prietary rights in favour of a person, the decision is 
one by acompetent Court within the meaning of s, 11, 
Civil P. O. 

Where a decision is got aftera full contest and 
without any fraud or collusion, it is binding upon the 
successor-in-interest of a party to the decision. [p. 
262, col. 2.) 

A party having once denied can on a reconsidera- 
tion subsequently admit the genuineness, of a docu- 
ment and where its genuineness is admitted the 
Court is not precluded from taking the document into 
consideration. [p. 263, col, 1.) 

Where apart from the fact that the Settlement 
Court granted under-proprietary rights to the pre- 
decessors-in-interest of a party therevenue autho- 
tities subsequently always treated the predecessors as 
under-proprietors, the title of the party as under- 
proprietor, so long recognized, could not beover 
thrown. 91 Ind, Oas, 121 (2), relied on. (p. 263, col, 1.) 

An alienation by the widow is void only against 
the revereioners but not against the whole world and 
can be challenged only by the reversioners, 128 Ind. 
Oas. 695 (4), relied on, [#bid.] 

Birt rights mean under-proprietary rights, 8 Ind. 
Cas. 725 (1), referred to, |p. 262, col. 2.] 

The word “matahtdar” in a khewat prepared under 
s. 56, Oudh Land Revenue Act, 1876, means an 
under proprietor and not merely a subordinate 
holder. |p. 261, col, 1,] 


S. O. A. against the order of the Addi- 


tional Oivil Judge of Gonda, dated April 26, 
1937, 


Mr. Zahur Ahmad, for the Appellant. 
Mr. Hargovind Dayal, for the Respondents. 


Judgment.—This is a plaintiff's appeal 
arising out of a suit for a declaration that 
the defendant No. 1 is not an under-pro* 
prietor of the land in suit. The suit has 
been dismissed by both the.Courts below, 


The facts which have given rise to this - 


appeal are as follows :— . 

‘The plaintifl-appellant issued a notice 
of ejectment against . the defendant 
No, 1 under s. 127 of the Oudh Rent Act- 
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with respect to the plot in suit in village 
Agia Khurd, Pargana Utraula District 
Gonda, Defendant No. 2 was impleaded as 
a transferee from defendant No, 1. In the 
Rent Court the defendant pleaded that he 
was and under-propristor with the result 
that the Revenue Court accepted his plea 
and cancelled the notice of ejectment. The 
plaintiff thereupon brought the present suit 
for a declaration that the defendant No, 1 
is not an under proprietor in the land in 
suit. The plaintiff alleged that. Suraj 
Prasad and his widow, Mst, Jagrani, who 
had granted the land to the defendant 
No. l, had no right to the property in dis 
pute and that the transfer is not binding 
upon her (the plaintiff). 

The defence was that Sheo Narain and’ 
Suraj Prasad, the two brothers, were undere 
proprietors of the land in suit, that they 
obtained a decree for under-proprietory 
rights against Mst. Raj Bibi, the mother 
and predecessor-in-interest of the plaintiff 
the suit was barred by the principle of res 
judicata, that in any view of the matter 
Sheo Narain and Suraj Prasad became. 
under=proprietors in the plots in suit by ad- 
verse possession and that the suit was 
barred by limitation. 

The trial Court upheld the defence hold» 
ing that Suraj Prasad and Sheo Narain: 
were under-proprietorsa of the plots in suit 
by virtue of the settlement decree obtained 
by them against Mst. Raj Bibi and that 
the suit was barred by s. 11 of the Oivil 
P, O. In the result of the trial Court dis- 
missed the suit, | 

The lower Appellate Court has confirmed 
the decision of the trial Court in appeal 
by the plaintiff. The plaintiff now comes 
up to this Court in second appeal. 

Two points have been urged by the 
learned Counsel appearing on behalf of the 
plaintiff-appellant in support of her appeal. 
Firstly, it has been argued that the decision 
of the Courts below is erroneous upon the 
question of res judicata; and secondly, the 
decree of the settlement Oourt did not con- 
fer upon Sheo Narain and Suraj Prasad 
under-proprietary rights. I am of opinion 
that the decision of the Courts below upon 
both the points is correct, 

It appears that on July 23, 1875, Sheo 
Narain and Suraj Prasad Pande filed a suit 
against Mehdi Ali Khan, surbarakar of Mst. 
Raj Bibi, before the Settlement Court.. The 


“ plaintiffs described themselves as muajidars, 


Agia Khurd, and the defendant was de- 
scribed af Mehdi Ali Khan, sarbarakar of 
Mst, Raj Bibi, numberdar of village Agia: 
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Khurd, Exhibit 13 is the plaint of this 
suit. In the plaint it was alleged that the 
land measuring 51 bighas kham with trees 
of mahua and mango grove situate in 
village Agia Khurd, Pargana and Tahsil 
Utraula, and been in the possession of the 
plaintiffs from the zamindar as a muafi 
free of rent and that the plaintiffs never 
paid any rent of theland to anybody, It 
was also alleged that from 1260 Fasli the 
land in question had been in the possession 
of the ancestors of the plaintiffs and the 
plaintifis themselves, but the defendant 
taluqdar (taluqdar muddaleha) now wants 
to take possession of the land, The plaintiffs 
prayed that after due investigation the 
jand in question with trees may be decreed 
to them. 

Exhibit A-18 is the statement of Amir 
Ali, mukhtar-i-am of Mst. Raj Bibi, defen- 
dant, denying the status of the plaintiffs 
and pointing out that the plaintiffs were 
mere tenants and that the rent of 51 bighas 
of land was originally Rs. 25 but had now 
increased and that the plaintiffs had no 
possessicn over the grove or the mahua 
trees. The allegations in the plaint were 
generally denied, It is significant to note 
that in this statement Mst. Raj Bibi is 
mentioned as a muddaleha, namely a 
female defendant. 

Exhibit A:28 is the a statement of Suraj 
Prasad in the same case. He states that 
one Puran Ban Goshain was the original 
birtdar of village Agia Khurd. In 1240 
Ishwari Pande, the father of Suraj Prasad 
had purchased the village for a considera- 
tion and taken possession of the village, He 
also filed the sale deed. Suraj Prasad 
further stated that about 22 years ago 
Tafazzul Husain Khan, the talugdar made 
the village kham and separated 51 bighas 
kham with mahua trees and the mango 
grove from the village and granted the 
same to bim without payment of any rent 
and that the same had been in their posses- 
sion since then. It was further stated by 
him that the defendant taluqdar had 
wrongly entered his name as a tenant. 
Reference is also made to a certain patia, 
which had been granted by Tafazzul Husain 
Khan to Suraj Prasad in 1872 but which 
pee subsequently been taken away from 

im. 

These are the only proceedings of the 
litigation of the year 1875, Then followed 
a judgment, Ex. Ael4 passed by M. 
Mohammad Yahia Saheb, Tahsildar Sadar 
Munsarim, on September 13, 1876. After 
stating the facts of the case as gathered 
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‘from the plaint and the statements of Amir 


Ali and Suraj Prasad two issues were 
framed :— X 

1. Whether the plaintiffs are the birtdars 
of this land? | : 

2. Whether the plaintiffs hold posses- 
sion over the land, the trees and_ the 
grove as birtdars or whether they are mere 
tenants ? 

It is stated in. the judgment that the 
issues were framed by Mr, Mohammad 
Saiyid-ud-din, Khan Bahadur, Extra Assise 
tant Commissioner, and after the framing. 
of the issues the case had been transferred 
to the Tahsildar, Sadar Munsarim, on 
November 4, 1875, and that the latter sube 
sequently held investigation in the case,. 
received oral and documentary evidence 
produced by the parties, and eventually 
recorded the final order. The judgment, 
Ex, A-14 states thatitis proved from the 
documents that the plaintiffs of that suit 
held possession of the land in suit for a 
long time and that it was not a recent 
cultivation. It is also stated therein that 
in the column of remarks of a certain 
theka which had been granted to Amir 
Singh and Amar Singh by the talugqdar, the 
muajfi land of the plaintiffs had been 
excepted from the theka. The plaintiffs 
also produced a sanad, dated Aghan badi 
8,1272 Fasli, written in Hindi and bearing 
the signature of Mehdi Ali Khan in respect 
of 51 bighas of muaji land, The mukhtar 
of the defendant taluqdar admitted the 
signature and accepted the genuiness of the 
sanad, Upon this evidence the Sadar 
Munsarim held that he was satisfied and 
required no further proof. These remarks 
of the Sadar Munsarim are quite sufficient 
tc show that in his opinion Issue No. 1, 
whether the plaintiffs were the birtdars of 
this land, was proved to his satisfaction, 
although the finding might have been made 
clearar, The Sadar Munsarim then proceed- 
ed to enquire whether the plaintiffs should 
get a decree without payment of rent or 
upon payment of rent; and on the ground 
that no Govt. land is exempt for payment 
of Govt. revenue he came to the conclusion 
that the land should be decreed upon 
payment of revenue fixed by Govt, plus 
29 per cent to the talugdar. The operative 
portion of the judgment is :—~ 

“Jt is hereby ordered that a decree for 51 bighas 
of land is granted to the plaintiffs upon payment 
of revenue to be fixed by the settlement authorities 
and 25 per cent. malikana to be paid to the talugdar 
of Agia Khurd,” 

The judgment is signed by Mohammad 
Yahia Tahsildar, 
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Exhibit A-8 is the khewat of register 
No. 5 matahtdart of village Agia Khurd, 
which was prepared under s. 56 of the 
Oudh Land-Revenue Act (XVII of 1876, then 
in force), in which the names of Suraj 
Prasad and Sheo Narain are entered in the 
column headed as “malik adna", and the 
nature of their tenure is entered as 
“matahtdari” and below this entry appear 
the words “bahaq muafi atia taluqdar”. 
Under s. 56 (e) of the Oudh LandeRevenue 
Act, 1876, every Deputy Commissioner 
wes required to prepare for each mahal a 
ist-— 

(1) of all under-proprietors and lessees 
whose rent has been so fixed and of all 
tenant with a right of occupancy, with the 
nature and extent of the interest of each 
such person, and the rent (if any) which 
he is liable te pay therefor, 

(2) of all other persons (if any) holding 
land free of rent, or revenue free ; 

The learned Counsel appearing for the 
plaintiff-appellant urges that the word 
“matahtdar" doces not mean an under-pro- 
prietor but only a subordinate holder. I 
do not agree with this contention. 

Exhibit A-23 is the khasra of 1307 Fasli, 
which also records the names of the plain» 
tifs as under-proprietors. A similar entry 
appears in the khewat (x. A-15) in respect 
of 1307 Fasli, 

Exhibit A-24 is an order dated Janu- 
ary 18, 1902, passed by a Settlement 
Officer dismissing the claim of 
Suraj Prasad to the entire village but 
upholding his claim for 51 bighas kham, 
which had been decreed to him by the 
settlement Court and which was duly 
entered in the khewat. 

Exhibit A-22 is the copy of a robkar 
showing that in proceedings for the 
determination of rent under s. 79 of Act III 
of 1901 the zemindar and the matahtdars 
were ordered to appear before the settle- 
ment authorities. Under this robkar also 
the word matahidar is used, which the 
learned Counsel interprets as meaning a 
subordinate holder. 

The learned Counsel has argued that 
Ex. A-14 does not operate as res judicata 
against his client because firstly Mst. Raj 
‘Bibi, the predecessor-in-interest of the 
plaintif-appellant, was not a party to the 
case but that the real defendant was 
Mehdi Ali Khan himself, secondly there is 
no evidences to show that the Sadr Munsa- 
rim, Munshi Mohammad Yahia, had any 
judicial powers and consequently 
his decision is not a decision ofa 
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Court of competent jurisdiction within the 
meaning of s. 11 of the Civil P. 0, 
and thirdly it was urged that there 
are no words in Ex. A-l4to indicate that 
that the Sadr Munsarim by his judgment 
granted under-proprictary rights to the 
plaintifs. 

As regards the first point, it may be 
mentioned that Mst. Raj Bibi was married 
to Mehdi Ali Khan’s son, Amjad Ali Khan, 
(vide Ex. 12), Mst, Raj Bibi was a parda- 
nashin lady and Mehdi Ali Khan was her 
uncle and guardian at the time when she 
was a minor. Mehdi Ali Khan managed 
her property as uncle and  sarbarakar 
(Ex. A-20). It is no longer disputed 
between the parties that the present 
plaintiff-appellant is the daughter of Mst. 
Raj Bibi, to whom the latter made a gift 
of the entire village. It is true that in the 
plaint (Ex. 13) the defendant to the suit is 
mentioned as Mehdi Ali Khan, but it must 
not be forgotten that his character if the 
suit is clearly as sarbarukar of Mst. Raj 
Bibi defendant. The allegations in the 
plaint also discloses that the real complaint 
was against the talugdarta, who was no 
other than Mst, Raj Bibi. The position of 
Mehdi Ali Khan was merely that of an 
uncle who was managing the property of 
Mst, Raj Bibi bis young daughter-in-law 
during the period of her minority. Then 
again, in Ex. A*18 the statement of Amir 
Ali was recorded by the Court in the capacity 
of a mukhtar-i-am of Mst. Raj Bibi defend» 
ant, If the proceedings were instituted 
against Mehdi Ali Khan in his personal 
capacity, it is difficult to understand why 
he should have been described as sarbara- 
kar of Mst. Raj Bibi and why Amir Ali 
Should have been described as mukhtar-t-am 
of Mst. Raj Bibi. 

Exhibit 10 is an application of Mst. Raj 
Bibi, dated December 12, 1872. . It purports 
to be signed by Amir Ali, mukatar-i-am of 
Mst. Raj Bibi taluqdar. This document was 
filed by the plaintiff herself. It was 
foolishly denied by the defendants’ Pleader 
and the trial Court made the endorsement 
“not proved, rejected", on the back of 
Ex. 10. The learned Oounsel for the 
plaintiff objects to the consideration of 
Ex.10 by the Court asit is a rejected 
document and should. have been returned 
by the Court under r. 54 of the Oudh Oivil 
Rules, which requires that if a document 
is rejected as not proved, it shall, at the 
conclusion ofthe trial or earlier, be return- 
ed to the party producing it or to his 
Pleader and the party or Pleader shall be 
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bound to take back thé document and sign 
a receipt for it. The trial Court did not 
take action as required by r.54 with the 
result that the document is still on record. 
The learned Counsel appearing on behalf of 
the defendants-respondents now admits the 
genuineness of Ex. 10. I sea no ground 
why a party having once denied cannot on 
a reconsideration subsequently admit its 
genuineness, and if this is so how a Court 
can be precluded from taking such a 
document into consideration. This point, 
however, is not every material because in 
my opinion there is sufficient evidence on 
therecord referred to above in addition to 
Ex 10, which unmistakably shows that the 
litigation in 1875 was launched not against 
Mehdi Ali Khan in his individual capacity 
but against Msi. Raj Bibi, the talugdar 
through him. I therefore hold that there 
is no substance in the objection raised on 
behalf of the plaintiff-appellant. 
As regards the fact whether Ex. A+14 is 
.a judgment pronounced by a Court of 
competent jurisdiction, the learned Coun- 
sel forthe plaintiff-appellant argued that 
in order to invoke the benefit of s. 11 of 
the Civil P.O. in their favour the defend« 
ants-respondents should have proved as a 
matter of fact that Munshi Mohammad 
Yahia Tahsildar was competent to adjudi- 
cate upon the question of undereproprietary 
claims, It is contended on behalf of the 
defendants-respondents that this point was 


not raised in either of the Courts below. 


andin any case the burden is upon the 
appellant, who wished to displace the 
judgment and decree of the lower Courts, 
to prove as a matter of fact that the 
judgment, Ex, A-l4 was delivered by a 
Oourt devoid of juriediction. Counsel on 
both sides have attempted to take refuse 
behind technical pleas on this point and 
have not referred to any authority or any 
rule showing one way or the other whether 
the Tahsildar was competent to passa the 
decree declaring the title of Suraj Prasad 
and Sheo Narain in respect of the land in 
dispute. Ihave, however, been able to 
discover in the Gonda Settlement Report, 
prepared by Mr. W. O. Benett, O. S, Assise 
tant Commissioner of Rae Bareli, in the 
year 1878, that the Courts of Settlement 
Officers in the days of the Settlement 
consisted of. . 

` (1) Settlement Officers, 

_ (2) Assistant Settlement Officers, 

*, (3). Extra, Assistant Commissioners, and 
: (4), Sadr Munsarime with judicial 
powers. pi | 
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At page 143 of this report the name of 
Munshi Sayid-ud-din, Extra Assistant 


Oommissioner, is mentioned and the name- 
of Munshi Muhammad Yahia is mentioned’ 
under No. 4, namely Sadr Munsarim with 
judicial powers, Special mention of Munshi 
Muhammad Yahia has been made by 
Mr. Benett, at page 144 in these words:— 
“Munshi Muhammad Yahia has already been 
rewarded for his honesty, energy, and great practi- 


cal knowledge by his appointment to the post of 
Tahsildar.” 


It will be seen from Ex. A-14 that in 

the heading Munshi Muhammad Yahia has 
been referred to as Tahsildar Sadr Munsae 
rim and in the copy of the judgment it is 
stated that the case was originally filed in 
the Court of Munshi Mohammad Saiyid- 
ud-din Khan, Extra Assistant Oommissioner, 
and had been transferred by him to the 
Court of the Tahsildar Sadr Munsarim. I 
therefore, hold that there is no force in this 
point. 
Thirdly, I must hold in agreement with 
the view expressed by both the Oourts 
below that Ex. A-14 coupled with Ex, 13 
and the proceedings of the litigation of 
1875 is quite sufficient to show that Suraj 
Prasad and Sheo Narain were claiming 
birtdari rights in the land and the trees in 
dispute and were challenging the position 
taken up by the talugdar that they were 
mere tenants. In these circumstsncss, I 
am of opinion that the Settlement Oourt 
decreed birtdari rights in favour of Suraj 
Prasad and Sheo Narain, Birt rights have 
been construed to mean under-proprietary 
nih (vide Ram Autar v, Drigpal, 140.0. 
41) (1). 

The decision against Mst. Raj Bibi had 
been obtained after full contest and withe 
out any fraud or collusion. In these cire 
cumstances , the decision embodied in 
Ex, A-14 must be held binding upon the 
plaintiff-appellant, who is admittedly the 
successor-in-interest of Mst. Raj Bibi, under 
8. 11 of the Civil P. O. 


|“ Apart from the fact that the Settlement 
. Oourt granted under-proprietary rights to 


Suraj Prasad and Sheo Narain, the revenue 
authorities subsequently always treated the 
defendants’ predecessors as under proprie- 
tors (vide khewats Exs. A-1, A-5, A-10, A-11 
and A-16). Then there are proceedings for 
fixation of rent unders. 79 of the U. P. 
Land Revenue Act, which are proved by 
Exs. A-8, A-15, Ar23, A-17,A+22 and A-211. 
-The fixation of rent according to the pros 
visions of 5.79 of the U. P, Land Revenue 
Act also lends corroboration to the view that 
. (2) 14 O 0 41; 8 Ind, Cas, 725, 
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Sheo Narain and Suraj Prasad were under- 
proprietors. In Bipin Chandra Chaterji v, 
Dawan Singh (20. W, N. 894) (2) it was 
held that where the final decree in favour 
of certain agricultural holders is of occu- 
pancy tenancy in their favour but they 
are consistently treated at the time of 
settlement and afterwards as under- 
proprietors, whatever may have the original) 
effect of the decree, their title as under- 
proprietors so long recognised could not 
be overthrown by that suit. 

In Pirthipal Singh v. Ganesh Din Singh, 
(90. L, J. 649 P. O) (3) the facts were that 
a taluqdar sued to obtain a declaration 
against the defendants that they had no 
proprietary or under-proprietary rights in a 
village forming partofthe estate. Ib was 
found that the Settlement of 1867 clothed 
the then taluqdar with rights which exclude 
ed the defendants’ predecessors from the 
said rights, that in 1868 a declaratory 
decree to the same effect was passed, that 
inspite of this from 1868 down to the 
institution of the present suit there had 
never been any occasion on which the rights 
now denied to the defendants were not 
admitted, recognised or upheld, and that 
the Settlement of 1897-98 was effected 
upon this footing. It was held that a title 
80 long recognised could not now be over- 
thrown. The principle enunciated by their 
Lordships of the Privy Council in the above- 
noted case is fully applicable to the facts 
of the present case. oe 

Lastly, it has been contended on. behalf 
of the defendants-respondents that in any 
view of the matter the transfer made by 
the widow of Suraj Prasad to -defendant 
No, 1 is not void but voidable and can be 
challenged only by the reversioners and 
not by the plaintif-appellant. Reliance has 
been placed on In re Appavu Naicken, 
(A. I. R, 1931 Madras 377) (4) where it was 
held that the alienation by the widow is 
void only against the reversioners but not 
against the whole world and further that 
though the alienation would be useless 
persons other 1 
alienation is perfectly valid and the alienee 
can maintain an action against a person 
resisting him. 

(2)20 W N 894; 91 Ind, Oas. 121; A IR 19295 Oudh 
732, LLR7 A (O) 26. 

(3)90 L J 649; 71 Ind. Cas, 641; AI R I932 PCO 
383; 44 M LJ 29; 37 0 L J 219; 250 O 396; 32 M 
as 9OG&AL R 541; 18 L W 41; 50 I A 210 


A IR 1931 Mad. 377; 188 Ind. Cas, 695; (1930) 
MWN 939; 35 L W 599; 60 ML J 488 Ind, Rul. 
1931) Mad. 119, ; . 


against the reversioners but as against all- 
than the reversioners,, the . 
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For the foregoing reasons I hold that 
the judgment and decree of the lower 
Appellate Oourt is correct and must be 
maintained. 

The appsalfails and is dismissed with 
costs. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Oriminal Revision Oase No. 551 of 1910 
Oriminal Revision Petition No. 524 of 1940 
September 4, 1940 
Laksamana Rao, J. 

In re, K, SANNAYA—Is? Acovuszp— 
PETITIONER . 

Penal Code (Ast XLV of 1880), ss. 471, 467, 409— 
Postman charged under ss, 409, 467 and 471 for 
misappropriating amount of money order and forg- 
ing thumb impression and using such forged docu- 
ment—Offences committed on April 10, 1939—Sanc- 
tion of Governor-Goneral held necessary for prosecu- 
tion under s. 471 but trial could proceed for other 
offences, 

Where a postman was prosecuted for offences 
under ss. 409, 467 and 471,I. P. O., for misappro- 
priating the amount ofa money order entrusted to 
him by forging the thumb impression of the payee 
in the money order form and using the forged docu- 
ment by returning it to the Post Office in token of 
payment and the offences were committed on April 
10, 1939, ¢. e., before the relevant date as defined in 
a. 270, cl. 3 of the Govt. of India Act: 

Held, that the consent of the Governor-General was 
necessary for the prosecution for the offence under 
s. 471 but there was nobar to the trial of the 
offences under ss. 409 and 467, 


Cr. R, Oase and P. under ss, 435 and 439 
of the Criminal P., O., 1893, praying the High 
Court to revise the order of the Court of the 
Stationary Sub-Magistrate, Coondapur. 
dated July 11, 1940, in R. ©. No, 2 of 1940. 


Messrs. K, S, Jayarama Iyer and G, 
Gopalaswami, for the Petitioners, 
The Public Prosecutor, for the Crown. 


Order.—The petitioner is.a postman 
attached to the Coondapur, Sub-Post Office 
and a charge sheet has been filed against 
him for the offence under as. 409, 467 and 
471,-of the I. P, O. for misappropriating 
the amount of a money order entrusted to 
him by forging the thumb impression of 
the payee in the money order form and 
using the forged document by returning 
it to the Post Office in token of payment. | 

The offences were committed on -April 
10, 1939, i.e. before the relevant date as 
defined in s. 270, cl. 3,.of the Govt, of India 
Act, which in relation to acts done by 
persons employed about the affairs of the 
Govt. of India is the date of the establish- 
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ment of the Federationfand being a servant 
of the Crown in a department of the Central 
Govt, the petitioner would unquestionably 
be a person employed in connection with 
the affairs of the Govt. of India, Sec- 
tion 270 (1) provides that no proceedings 
civil or criminal shall be instituted against 
any person in respect of any act done or 
purporting to be done in the execution of 
his duty as a servant of the Crown in India 
before the relevant date except with the 
sanction or consent in the case of a person 
who was employed in connection with the 
affairs of the Govt. of India, of the Gover- 
nor-General in his discretion and the 
forged document was used in the execution 
of the duty of the petitionor as. postman of 
returning the paid money order forms to the 
‘Post Office in token of having made the 
payment. The consent of the Governor: 
General is, therefore, necessary for the 
prosecution for the offence under s. 471, 
I. P, O. but there is no bar to the trial of 
the offence under ss. 409 and 467, I. P, O. 
and the trial can proceed in respect of these 
charges. 


. NB. Order accordingly. 


OUDH CHIEF COURT 
Appeal No. 15 of 1939 
October 23, 1940 
YORKE AND Gautam Hasan, JJ. > 
Lala JAY SHANKAR AND OTAERS— 
DevEenDANTS—APPELLANTS 
versus 
Sheikh MAQBUL-UR-RAHVAN 
— PLAINTIFF AND ANOTHER—DEFENDANT 
—REsPONDENTS 
U.P. Agriculturists’ Relief Act (XXVII of 1934), 
s. 33—Morigage debt by deceased Muhammadan — Ap- 
plication under U. P, Encumbered Estates Act (KKV 
of 1934), by one of heirs —Suit by other heirs under 
s. 33,if and when competent — U. P. Hncumbered 
Estates Act (XXV of 1934), 8. 7, scope of. > h 
Section 7, U. P. Encum. Estates Act, bars suits 
relating to debts incurred before the order passed 
under s. 6 of the Act whether they be suits instituted 
by the creditors or suits instituted by the debtor- 
applicant. 191 Ind. Oas. 415 (4), relied on. : 
Where the suits relate to mortgages executed by 
a deceased Muhammadan and an application under 
the Encum, Estates Act has been made by one of his 
heirs, the other heirs of the dsceased are persons who 
come within the purview ofs, 9, sub-ss, 5 or 6 of the 
Act. 
In such a case unless and until there is such a 
-splitting up of the mortgage and. the mortgage debt 
. it is not competent to the other heirs of the mortgagor 
to institute suits under `s 33of the Agri. Relief Act 
with respect to those debts which are common to 
them and the applicant under the Encum. Estates 
'-Act. The applicant himself cannot institute such a 
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suit and the other heirs cannot make him a defen- 
dant to such asuit. Once however apportionment 
has been made by the Special Judge under s. 9 (6), 
Encum., Estates Act it will be open to any members . 
ofthe family who have not applied under the 

Encum. Estates Act to institute suits under 8. 33 of- 
the Agri. Relief Act, because once that is done their 

shares in the original mortgage debts will have 

become separate debts, in respect of which they car 
institute suits for accounting. 


A. against the order of Mr. Justice Ben- 
nett, dated August 21, 1939. 


Mr, B. K. Dhaon, for the Appellants, 

Mr. Mohammad Naziruddin, for Respond- 
ent No. 1. 

Mr. Hyder Husain, for Respondent Nos. 1 
and 2. ` 


Judgment.—These are two appeals 
under s.12 (2) of the Oudh Courts Act 
from the judgment of Mr. Justice Bennett 
in suits under s. 33 of the Agri. Relief Act. 
These suits related to mortgages executed 
by the late Khan Bahadur Wasi-ul-Zaman 
in favour of the present appellants, The 
Khan Bahadur died on January 14, 1933, 
and on.April 13, 1933, some share in the 
property was given to his son Aziz-ul+ 
Rahman by a family settlement while the 
rest was mutated in favour of his son 
Magbul-ursRabman and his grandson 
Mushir-ul-Zaman son of Maqbul-ur- 
Rahman who got specified share in the 
property of the deceased. On February 
3, 1936, Magqbul-ureRahman instituted the 
present suits under s. 33 of the Agri. 


. Relief Act, impleading among others his 


brother Azizeul-Rahman. It happened 
that Azizul-Rabman had already on 
July 9, 1935, made an application under 
the Encum. Estates Act and an order 
under s,6 ofthat Act has been made on 
July 29, and the debtor Azizeul-Rahman had 
filed his written statement under s. 8 of 
the Act on September 28, 1935. 

The trial Court which had to deal with 
these suits for accounting decreed the 
suits on August 26, 1936. Among other 
points which were for decision it held that 
s. 33 of the Agri. Relief Act applied to 
mortgage debts and it also held that the 
suits were maintainable io spite of the pro. 
visions of s. 7 of the Encum. Estates Act. 

In the first appeal the learned District 
Judge held that s, 330f the Agri. Relief 
Act was not applicable to mortgages and 
he further held that these suits were in 
any case not maintainable in view of the 
provisions of s. 7 (1) (b) of the Encumb. 
Estates Act. 

On the matter coming to this Court in 
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second appeal it was held following the 
decision in Lala Ram Narain v. Thakur 
Chandrika Prasad, (1938 O. W. N., 535) 
(1), that 6.33 of the Agri. Relief Act is 
applicable to mortgages. Secondly it was 
held, relying on the decision of the Allaha- 
bad High Gourtin Chaudhari Sheo Baran 
Singh v. Ranbir Prasad, (A, I. R, 1938 All, 
477), (2), that s. 7 of the Encum. Estates 
Act doesnot operate to bara suit by the 
landlord with respect to a debt. In the 
result the appeals of the plaintifis were 
allowed and the decisions of the trial Court 
restored. ` 

In these appeals the only point prima 
facie arising for decision is whether s. 7 
(1) (b) of the Encum. Estates Act imposes 
a disability on the landlord from taking 
Proceedings which he may be entitled to 
take under the law for the protection of 
his interest, as admittedly it does bar cree 
ditors from instituting suits in respect of 
debts to which the landlord is subject or 
with which his immovable property is ene 
cumbered, that isin respect of debts in- 
curred before the passing of the order 
under s 6 of the Encum. Estates Act. 
When this matter came before the Court 
below the only decision of this Court to 
which reference could be made was the 
decision of a single Judge in Ambika Pras 
sad y. Mst. Maqbul-un-nisa, (1940 O. W, N., 
129), (3), in which it was held that 

“both the clauses of s. 7 (1) of the Encum. Estates 
Act contemplate suits or proccedings against land- 
lords for enforcement of debts due by them and 


not to suits or proceedings that the landlords 
themselves are entitled to institute under any law.” 

While the decision on the particular 
point in question in this case was not 
quite obiter dictum yet the ultimate decis 
sion of the appeal really rested on other 
grounds, and it was only in re-enforce» 
ment of those grounds that the learned 
Judge remarked : 

“Moreover, both the clauses of 8,7 (1) appear to 
me to contemplate suits or proceedings against 
landlords for enforcement of debts due by them 
and not to suits or proceedings that the landlords 
La aaa are entitled to institute under any 
aw. 

He went on torefer to Chaudhari Sheo 
Baran Singh's case (2). 

This matter came before both of usin a 
recent case under s.115 of the Civil P.O. 


(1) 1988 O W N 585;175 Ind. Oas. 50;10 RO 307; 
1938 OL R 259; A I R1938 Oudh 156; 1938 RD 587; 
14 Lack 49, 

(2) AI R 1938 All. 477; 177 Ind, Oas, 215; (1938) A L 
J.541;11 R A 182;1938 A L R 724. 

(3) 1940 O W N 129; 185 Ind. Oas. 726; 1940 O L 


ag 12 R O 255; 1940 R D 66; AIR 1940 Oudh . 
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(s. 115 Application No. 139 of 1939 decided 
on September 30, 1940), Dildar Hussain 
v. Baboo Lal, 191 Ind. Oas. 415 (4), which 
has not yet been reported. In that case 
we held that s. 7 bars suits relating to 
debts incurred before the order passed 
under s. 6 of the Encum. Estates Act 
whether they be suits instituted by the 
creditors or suits instituted by the debtor- 
applicant. In view of this decision prima 
facie we should be bound to set aside the 
decree of the learned Single Judge which 
is based on Chaudhari Sheo Baran Singh's: 
case (2), 

Learned Counsel for the respondents, 
however, contends that even accepting the: 
position .as stated above s. 7 would not 
operate to bar the present suits which 
are not instituted by the applicant under 
the Encum, Estates Act, Aziz-ul-Rehman,. 
but by another member of the family: 
Magbul-ur-Rahman who has not made any: 
application under the Encum. Estates Act, 
There can be no room for doubt that as. 
these suits relate to mortgages executed 
by the late Khan Bahadur Wasieul-Zaman: 
and an application under the Encúm, 
Estates Act has been made by one of his - 
heirs, Aziz-ul-Rahman, the other. heirs of* 
Wasiu Zaman are persons who come with-- 
in the purview of s. 9, sub-s. 5 or 6 of the 
Encum. Estates Act. Prima facie they are- 
persons who come within the scope of sub- 
8.6 as being the heirs of the deceased deb- 
tor who are not members ofa joint Hindu: 
family, It will therefore be for the Special 
Judge in due course applying the provi» 
sions of that section to apportion the debts: 
due by and the property belonging to the 
deceased debtor between those heirs who 
have made an application and those who 
have not. The sub-section continues that 

“subject to the provisions ofs, 49 that portion of 
the debt which falls tothe share of the heirs who 
have applied shall be liquidated from the property 
allotted to them and they shall not be responsible. 
for the portion of the debt which falls to the share 
of the heirs who have not joined in the application.” 

It is conceded that under the general 
law it is not open either to the mortgagee 
or to the mortgagor to split up the 
mortgage and the mortgage debt. Becs- 
tion 9 of the Encum., Estates Act is in modifie 
cation of the general law and under the 
provisions of that section an exceptional 
power is given to the Special Judge to- 
override the general law and permit the 
splitting up of the mortgage and the 
mortgage debt, It seems to us clear that 


(4) 191 Ind. ‘Cas. 415; 1940 O W N 1126; 1940 OL R- 
732; 1940 R D 576; 13 R O 241, 
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‘unless and until there is such a splitting 
up of the mortgage and the mortgage 
debt it is not competent to the other 
heirs of the mortgagor to institute suits 
under sg. 33 0f the Agri. Relief Act with 
‘respect to thcse debts which are common 
to them and the applicant under the 
Encum, Estates Act. The applicant him- 
“self cannot institute such a suit and the 
other heirs cannot make hima defendant 
to such a suit., Once however apportion» 
ment kas been made by the Special Judge 
under s. 9 (6) it will be open to any mem- 
ber of the family who have not applied 
“under the Encum. Estates Act to institute 
suits under s. 33 of the Agri, Relief Act, 
because once that is done their shares in 
the original mortgage debts will have be” 
-ecme separate debts, in respect of which 
they can institute suits for accounting. 
This point was carefully considered by the 
learned District Judge in his judgment, 
and we see no reason to differ from 
the view taken by him, which was only 
-departed from by the learned single Judge 
on the view that s. 7 did not operate to 
bar a suit even by the applicant himself 
‘in respect of these debts, and could not 
‘therefore bar a suit by the cc-debtors mak- 
ing hima pro forma defendant:: This is 
‘the only point which has been raised on 
behalf of the respondents. We are clearly 
of opinion, that there is no force in it, 
and that in view of the Bench decision of 
“this Court to which we have referred above, 
the Allahabad decision in Chaudhari Sheo 
“Baran Singh's case (2),is no longer appli» 
-cable, . 

We accordingly allow these appeals 
set aside the decision of the learned Single 
Judge and restore that of the District 
-Judge. The result is that the suita to 
which the present appeals relate will stand 
dismissed with costs of this Court and of 
‘the Courts below. 


D. Appeal dismissed, 





LAHORE HIGH COURT 
Letters Patent Appeals Nos, 91 
and 92 of 1939 
May 3, 1940 
Tax Caanp AND Barner, JJ. 
BUKH DEV—Dzrenpant—A PPELLANT 
versus 
PARSI, PLAINTIFF AND OTAERS— 
DEFENDANTS—REsPoNDANTS 
.. Oo-sharers—One co-sharer in exclusive possession. 
-of portion of undivided holding—If can transfer it 
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subject to adjustment of rights of other co-sharers at 
time of partition, ; 2 

a cosharer is in possession of any portion 
of an undivided holding, not exceeding his own 
share, he cannot be disturbed in his possession 
until partition, Hence, a co-sharer who is in such 
possession of any portion of a joint khata, can 
transfer that portion subject to adjustment of the 
rights of theother co-sharers therein at the time of 
partition. Other co-sharer's rights will be sufficient- 
ly safeguarded if heis granted a decree declaring 
that the possession of the transferees in the lands 
in dispute will be that of co-sharers, subject toad- 
justment at the time of partition. 


Dr. Nand Lal, for the Appellant. 


Mr. Mehr Chand Sud, for the Respondents 
(Plaintiffs.) 


Bhide, J.—Letters Patent Appleals Nos. 
91 and 92 of 1939 arise out of two suits of 
which the facts were similar and it will be 
convenient to dispose of them together. The 
material facts were briefly these: The 
plaintiff in these suits was a co-sharer in 
an undivided holding along with the defen» 
dants. The defendants were in possession of 
two khasra numbers viz. 959 and 1360 
measuring 8 and 13 marlas. They sold these 
khasras numbers, to two persons named 
Ohurmani and Sukh Dev respectively. 
Thereupon the plaintiff sued for possession 
of one-fifth of these nmbers on the ground 
that the defendants were only co-sharers in 
these khasra numbers and they had, there- 
fore, no right to transfer the entire numbers 
as they did. The defence was that as the 
vendors were in exclusive possession of these 
numbers and as their possession could not 
be disturbed until partition, the transferees 
also acquired the same rights and the posses» 
sion of the transferees could not be dis- 
turbed till partition. The trial Court rejected 
ihis plea and the plaintiff was given decrees 
for joint possession in both the suits. The 
defendants appealed and the learned Senior 
Subordinate Judge upheld their plea and 
dismissed his suita. On second appeal, how- 
ever, the learned Judge in Chambers has 
again restored the decrees of the trial Court 
and from this decision the defendants have 
preferred the present appeals under cl. 10, 
Letters Patent, i 


The sole point for decision is whether a 
co-sharer in a joint holding, who is in exclu» 
sive possession of a certain plot of land, 
has a right to sell the same, and if so whee 
ther the transferee has a right to remain in 
possession of such a plot until partition. It 
is not disputed on behalf of the respondent 
that the defendants could sell their share 
(or any fraction. thereof) in the holding; 
but it is contended that no co-sharer is 
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entitled to sell any specifie plot as he is not 
the sole owner thereof, In support of this 
contention the learned Counsel relied chiefiy 
on three rulings of the Allahabad High 
Court, viz, Jamnav. Jhalli (1), Mahomed 
Sher Khanv. Bharat Indu (2), and Qutubude 
din v, Mangala Dubey (3). 

The facts of the present cases seem to be 
however distinguishable as the defendants 
in selling the plote didnot assert that they 
were exclusive owners thereof. The learned 
Judge in Chambers has remarked in his 
judgment that there was an assertion of 
exclusive title by the defendants in the 
present suits by sale of specifie plots. But 
this does not appear to be correct. No sale 
‘deeds were executed; and it appears from 
the mutations that the defendants mereiy 
purported to transfer their interest in these 
plots as co-sharers. As co-sharers they had 
a right to remain in possession of these 
plots till partition subject to adjustment at 
the time of partition and they seem to 
have transferred the same right to the 
vendees. This is indicated by the fact that 
the sale is shown in the column of cultiva- 
tion and not in the column of proprietorship 
according to the rules governing mutation 
proceedings. Moreover, the defendants have 
made it clear in their written statements 
also that they only claim to hold the plots 
sold “until partition subject to the rights 
of the other co-sharers and subject to ad- 
justment at partition, If the defendants 
merely transferred the plots subject to the 
rights of the other co-shaarers and subject 
toadjustment at the time of partition,” it 
is difficult to see how at the rights of the 
other co-sharers can be prejudiced in any 
way. It is well-settled that if a co-sharer 
is in established possession of any portion 
of an undivided holding not exceeding his 
own share, he cannot be disturbed in his 
possession until partition (see Karam Chand 
v. Karam Dad Khan (4) and the other rul- 
ings cited therein). 

Asa result, it has been held that a co 
Sharer who is in such possession of any 
portion of a joint khata, can transfer that 
portion subject to adjuetment of the rights 
ofthe other co-sharer therein at the time 
of partition (see Saad-Ullah v. Ibrahim (5), 


i @ AIR 1920 All. 111; 55 Ind, Oas, 94,18 AL J 
oa AIR 1928 All, 59; 100 Ind, Oas. 656; 25 AL J 


(3) AI R 1935 All, 771; 155 Ind, Oas. 829;1935 R D 
259; 7 R A 993. 

(4) A I R1938 Lah. 465; 177 Ind, Oas. 385; 40 P L 
R 653: 11 RL 305. 
- (5) ATR 1925 All, 518; 85 Ind, Oas. 553, 
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Harnam Singh v. Jagat Singh (8), and Sripal 
Singh v. Mata Badal (7)). This view seems 
to be consistent with the principle embodied 
ins. 44, T. P. Act, regarding transfers 
of their interest in joint property by 
co-sharers. The learned Counsel for the 
respondent urged that the defendants 
in these cases were not in possession 
for a very long time, It appears, how- 
ever, that they were in possession for 
some years at least before thé sales and 
there seems to be no good ground for hold- 
ing that they could not transfer the plots 
unless their possession extended to 12 years 


‘or more as suggested by the learned Ooun- 


sel. The defendants did not claim to have 
acquired any adverse title. All that they 
claimed was that they were entitled to 
remain in undisturbed possession till partis 
tion. Thoy were certainly in possession for 
some years before the sales as stated abovee 
and the learned Counsel for the respondent 
has not been able to show that the other 
cossharers had any right to disturb their 
possession until partition. 

In the circumstances stated above, the 
decree for joint possession granted by the 
learned Judge in Chambers does not seem 
to be justifiable. The plaintiff's rights will 
be sufficiently safeguarded if he is granted 
a decree in the form in which it was grans 
ted by this Court in a similar case in Q A. 
No. 1771 of 1921, viz. by giving him a decla- 
ration that the possession of the defendant in 
the lands in dispute will be that of co~ 
sharers, subject to adjustment at the time 
of partition, The appeals are accordingly 
accepted, and in lieu of the decrees of joint 
possession the plaintiff is granted declara. 
tory decrees as above. [n view of all the 
circumstances parties will be left to bear 


their costs in this Court in both the 
appeals, 

Tek Chand, J.—I agree. 

B. Appealsallowed. 


(6) ALR 1929 Lah, 168; 116 Ind, Oas, 223; Ind- 
Rul. (1929) Lah. 479, 

(7) A I R 1939 Oudh 243; 183 Ind. Oas. 593; 1939 
O W N 773; 15 Luck. 15; 1939 OLR530; 12R0 
42:1939 R D 477. 
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CALCUTTA HIGH COURT 
Criminal Revision No. 13 of 1940 
June 7, 1940 
HENDERSON AND KRUNDKAB, JJ. 

D. MOODY, MANAGING DIRECTOR, 
VIOTOR OIL Oo., Lrp.—PETITIONER 
versus 
EMPEROR—Opposits Party 

Criminal Procedure Code (Act V of 1898), s, 537-— 
Summon case wrongly tried as warrant case—T rial 
conducted in most dilatory manner — Mistake pointed 
out to Magistrate when trial was practically finish- 
ed and fresh trial ordered by him—Accused applying 
in revision—S, 537 held had no application—Amount 
spent by accused in defending himself held aufficient 
punishment and proceedings quashed, 

The petitioner had been puton his trial for certain 
alleged offences under the Motor Spirit (Duties) Act, 
The maximum sentence for which offences was a fine 
of Rs, 1,000, The case was a summons case but the 
Magistrate was wrongly following the procedure as a 
warrant case. The trial was then conducted in a 
most dilatory manner by the Crown. When the case 
‘was practically finished, the mistake was pointed out to 
the Magistrate who ordered fresh trial. The petitioner 
had to incur n great deal of expenditure on his 
defence : 

Held, that the care was not covered by s. 537, 
Oriminal P, O., as the accused was not convicted. The 
position was that it was impossible for the High 
Oourt as a Court of Revision to order the Magistrate 
to follow an illegal procedure. 

Held further directing quashing of proceedings, that 
the money which the petitioner had to spend was 
quite sufficient punishment for any offence that the 
petitioner might have committed. 


Messrs. Santosh Kumar Basu and Deba- 
braia Mukherjee, for the Petitioner. 


The Advocate-General and Mr J. K. 
Mukherjee, for the Crown. 


Henderson, J.—This is a rule calling 
upon the Crown to show cause why certain 
proceedings pending against the petitioner 
should not be quashed. The petitioner ig 
the managing director of a firm called the 
Victor Oil Oo., Ltd. He has been put on 
bis trial for certain alleged offences under 
the Motor Spirit (Duties) Act of 1917. Ido 
not propose to set out all the facts at 
length. Briefly the contention of the Crown 
is that the petitioner mixed some kerosine 
oil with diesel oil, and in so doing brought 
himself within the provisions of the Act 
read in connection with the Finance Act of 
1922, The petitioner denies the allegation, 
But the prosecution have certainly now 
some circumstantial evidence from which a 
Oourt of fact might be asked to infer that 
the petitioner did actually mix these two 
oils. The complaint was made as long 
.ago as April 25, 1939. The accused peti- 
tioner appeared on May 15. The trial was 
then conducted in a most dilatory manner 
by the Orown and was still going on as 
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late as. September 13, By that time the 
Public Prosecutor was changed. The new 
Public Prosecutor Mr. Mukherjee, pointed 
out that the Magistrate had been following 
a wrong procedure as the case was a sum- 
mons case and not a warrant case. He, 
therefore, prayed that the whole case should 
be tried all over again. The petitioner 
then obtained this rule from my learned 
brother and Edgley, J. They directed the 
Crown to show cause why the order of the 
Magistrate directing a fresh trial should not 
be set aside and why the proceedings 
should not go on from the stage they had. 
reached on September 13. 

I have no doubt that, if the petitioner 
had been convicted and then moved this 
Court on the ground that a wrong procedure 
had been followed, it would have been held 
that the case was covered by s. 537, Cri- 
minal P,O. But, unfortunately, that stage 
has not yet been reached. The present 
position is that it is really impossible for 
us as a Court of Revision to order the 
Magistrate to follow an illegal procedure. 
We accordingly re-issued the rule and 
called upon the Crown to show cause why 
the proceedings should not be quashed. 
The position is that the time occupied from 
April to September has been entirely wasted 
and the money which the petitioner has 
spent on his defence has been thrown away. 
The Orown should have pointed out] the 
error in the procedure at the time when 
the case was started, and not waited to do 
so until it was practically finished. Apart 
from several adjournments the case was 
actually heard on no fewer than 12 days, 
The maximum sentence for the two offences 
with which the petitioner is charged is a 
fine of Rs. 1,000. The maximum sentence 
is of course only to be imposed in the most 
serious type of case. In my opinion, the 
money which has been thrown away in 
this way is quite sufficient punishment for 
any offence that the petitioner might have 
committed. 

The prosecution was conducted ina most 
unsatisfactory way. The cross-examination 
of witnesses was taken up on May 26. 
This process went on at intervals until 
June 12. The Magistrate had already given 
the Orown adjournments which would have 
been quite unsuitable in a summons case 
and on June 7, he informed the Crown that 
they must finish their evidence on 12th 


‘and that no further adjournment would be 


allowed, In spite of that, on the 12th, the 
Crown applied for another adjournment. 
The Magistrate went back on his order and 
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allowed the Crown to start finishing for evi- 
dence, The position on the 12th apparently 
was that there was no evidence upon which 
the Crown could ask the Magistrate to 
‘convict, Had the petitioner applied to this 
Court then, I for my psrt, would have had 
no hesitation whatever in quashing the 
proceedings, The Rule is accordingly made 
absolute and we direct that further pro. 
ceedings pending against the petitioner be 
‘quashed. 

Khundkar, J,—I agree. 

B. Rule made absolute, 





OUDH CHIEF COURT 
Civil Miscellaneous Application No. 328 
of 1939 


and r 
Second Oivil Appeal No. 35 of 1939 
November 13, 1940 
Zia UL HASAN AND YORKE, JJ. 

Pi TRIBENI PRASAD TEWARI— 
PraIntiry—~APPELLANT 
versus 
Mst. RUKMIN DEVI AND OTAHRS— 
DereNnpants—RESPONDENTS 
Mst. SHEO PIARI—DEFENDANT— 
ÅPPLIOANT 

Civil Procedure Code (Act V of 1908), ss, 152, 151, 
0. XLI, r.11—Amendment of decree—High Court 
dismissing appeal under O. XLI, r. 11~-Application 
for amendment of decree lies not to High Court but 
to District Judge—Coste—Cost against defending 
party in appeal canbe allowed, when appeal is de- 
cided against the party. 

By dismissing an appeal under O, XLI, r. 11, Civil 
P. O., the High Court neither confirms nor varies the 
decree of the lower Appellate Court but allowes it to 
remain as it was and it is, therefore, the Court of 
the District Judge which can amend the decree, 
23 Ind, Oas, €49 (5) S. O, A. No. 484 of of 1925, relied 
on, 

Oost can be awarded against a party in appeal 
where the party is one of the answering respond- 
dents and its Counsel was present on many hearings 
‘of the case. 


Application dated April 26 and 27, 1939, 
filed on behalf of the above-said applicant, 
under ss. 151 and 152, Oivil P. O, 


Mr, B. K. Dhaon, for the Applicant. 


Mr, Akhtar Husasn, for Opposite Party 
No, 2. 


Order—This is an application for 
amendment of an appellate decree of the 
learned District Judge of Lucknow in so 
far as it awards costs to the appellantin 
that Court against the present applicant, 
who was respondent No, 9 in his Court, 
‘The suit was one for partition of joint 
family property brought by one Pt, Tribeni 
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Prasad Tewari and the present applicant 
was defendant No. 8 It was decreed 
and one of the defendants, namely, Sheo 
Dulare defendant No. 2 appealed againat 
that decree to the learned District Judge, 
This appeal was allowed and the appellant 
awarded costs against “the answering 
respondents Nos, 1, 4 and 9.” A second 
appeal was filedin this Court on January, 
12, 1938 but it was dismissed under 
O. XLI, r. 11, Civil P. O,, on August 12, 
1938. On April 24, 1939, the present 
applicant applied tothe District Judge for 
amendment of the decree but this applica- 
tion was dismissed on April 25, 1939. 

The learned Counsel for the applicant 
contends that as the applicant put in no 
defence in the trial Court and did not 
oppose the appeal in the Court of the Dis- 
trict Judge, she ought not to have been 
saddled with the costs of the appeal. 

On behalf of the opposite party, it is 
urged that the jurisdiction to amend the 
decree in question was with the District 
Judge and that this Court has no jurisdic- 
tion to amend it as by the dismissal of 
the appeal under O. XLI, r. 11, Civil P. O., 
the decres of the District Judge was left 
intact. In support of this argument he 
relies on the cases of Bapu v. Vajir, (I. 
L, R 21 Bom., 548) (1), Batuk Prasad 
Singh v, Ambika Prasad Singh, (I. L. R. 11 
Patna, 409) (2), Sheolal v. -Mohammad 
Ismail, (A. I. R, 1983 Nagpur, 117) (3), 
Deoki v. Jwala Prasad, (I. L. R., 50 All, 
608) (4) and Abdul Majid yv. Jawahir Lal, 
(I. L. R, 36., All, 350 P. O.) (5). The 
learned Counsel for the applicant, on the 
other hand, places reliance on the cases 
of Uma Sundari Devi v. Bindu Bashini 
Choudhurani (I. L. R. 24 Oal., 759) (6), 
Munisami Naidu Vv. Munisami Reddi, (L L, 
R. 22 Mad, 293) (7), Bhagwati Devi v, 
Sankar Lal, (95 T. O., 649) (8) and Asma 
Bibi v. Ahmad Husain, (I. L. R. 30 All, 
290) (9). 


(1) 21 B 548, 

(2) 11 Pat, 409; 138 ‘Ind. Cas. 903; A I R 1932 Pat. 
238; Ind. Rul, (1932) Pat. 193; 13 P L T 484, 

(3) A 1R1933 Nag. 117; 142 Ind. Oas. 143; Ind. 
Rul, (1933) Nag, 91. 

(4) 50 A 608; 108 Ind, Oas. 564; 26A LJ 407; A I 
R 1928 All. 679. 

(5) 36 A 350; 23 Ind, Cas, 649; 12 A L J 624; 16 
Bom. L R395; 18 OW N 963; 190 L J 627; 27M LJ 
17; (1914) M W N 485; 16 M LT 44;1 LW 483; A 
I R 1914PO 66 (P ©. 

(8) 24 O 759, 

(7) 22 M 293. ; 

(8) 95 Ind. Cas, 649; 43 O L J 401; A IR 1926 Cal, 
893; 53 O 752, 

(9) 30 A 290; AW N 1908, 109;5 ALJ 584, 
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After considering the above cases, we 
are inclined to accept the view adopted 
jn the cases relied on by the opposites 
party. In the case of I. L. R, 36 All, 350, 
(5) their Lordsbips of the Judicial Com» 
mittee observed :— 

“The order dismissing the appeal for want of 
prosecution did not deal judicially withthe matter 
of the suit and could in no sense be regarded as 
an order adopting or confirming the decision 
appealed from. It merely recognized authoritatively 
that the appellant had not complied with the 
conditions under which theappeal was open tohim 
and that therefore he was in the same position as if 
he had not appealed at all,” 

We are of opinion that this remark 
applies with equal force to a dismissal of 
an appeal under O. XLI, r, 11, Oivil P.O. 
We are also in complete agreement if we 
may say £o with respect with what Fazal 
Ali, J. says in I. L. R, 11 Patna, 409 at 
page 414 (2) where he has drawn a dis- 
tinction between rr, ll and 37 of O. XLI, 
of the Code. 

We may mention that in Second Oivil 
Appeal No. 484 of 1925 an application for 
the amendment of the decree of the first 
Appellate Court was made to this Oourt 
jn a case in which a second appeal to this 
Oourt was dismissed for failure to make 
good the deficiency in the court-fee and 
the Hon'ble Chief Judge by his order 
dated December 1, 1927 dismissed the 
application for amendment, remarking :— 

“The appeal to this Oourt was dismissed be~ 
cause the eppellant refused to make good the 
deficiency that he was obliged to make good by 
law. In those circumstances the decree of the 
lower Court stands as it is. This Oourt has no 
concern with the matter being in exactly the same 
position as though no appeal had been filed þe- 
fore it.” i 

This decision adopts the view taken by 

their Lordships of the Privy Council in 
the case of I, L. R.36 All, 350 (5). 
“We are therefore of opinion that by dis- 
missing the appeal under O. XLI, r. 11, 
this Court neither confirmed nor varied the 
decree of the lower Appellate Court but al- 
lowed it to remain as it was and it was there: 
fore the Court of the District Judge which 
could amend the decree. As noted above, an 
application was made to the learned Judge 
to amend the decree but it was dismissed 
on the merits. 


We are also not satisfied that the appli» 
cant was not one of the answering res- 
pondents in the lower Appellate Court. It 
is admitted that she engaged a Counsel 
in that Oourt and the record shows that 
her -Counsel was present on no less than 
` four hearings of the appeal. 
these hearings were necessitated on account 
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of an application for the substitution of 
pares of the heirs of a party who had 

ied. . 

The decree of the learned District Judge 
was passed on November 30, 1937 and 
the applicant’s name was Clearly included 
among the answering respondents against: 
whom costs were awarded to the appel- 
lant. The applicant however took no 
steps to bring the matter to the notice 
of the learned Judge till April 24, 
1939, and as we have already said, the 
application for amendment was dismissed 
by the learned Judge on the merits. 


The application is- dismissed with 
costs. 
D. Application dismissed. 
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NAGPUR HIGH COURT 
Miscellaneous Appeal No. &8 of 1938 
August 7, 1940 
Niyvoat, J. 
PANDURANG—Jupemunt-Desror — 
APPRLLANT 


Versus 

KUNWAR LAL SINGH—DEORER HOLDER 
RESPONDENT i 
Limitation Act (IX of 1908), Art. 182—Appeal 

—Time begins to run from date of appellate decree. 
Whatever the nature of a decree appealed against, 
whether a decree proceeds upona ground common 
to the defendants or not, and whether one defend- 
ant appeals from such decree in sofar as it affects 
his own interests or whether all the defendants 
appeal from only a part of a decree, and whether 
the parties against whom execution is sought were 
parties tothe appeal or not, the period of limitas 
tion under Art, 182 commences to run only from the’ 
date of the appellate decrees. Mashiat-un-nissa vo 
Rani (1), and 22 Ind. Oas. 685 (2), held overruled by 
137 Ind. Oas. 529 (5). i 


Mise. A. from an order of the Oourt of: 
the Additional District Judge, Ohanda, 
dated December 16, 1938. 


Mr, R. N. Padhye, for the Appellant, 


Messrs. D, T. Mangalmurtit and G. R. 
Bapat, for the Respondent. 


Order.—This is a judgmenbedebtor's- 
appeal from an order passed by the 
Additional District Judge, Chanda, in Civil 
Appeal No, 30-Be38, on December 16, 1938. 

The appeal arises out of the execution 
proceedings in Oivil Suit No, 135/31 which 
was instituted by the respondent against 
the appellant Pandurang and one Md. 
Hanif for rendition of the accounts of the: 
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village profits for the years 1928-29 and 
1929-30. In different parts of the year 
3928-29 Pandurang and Md, Hanif acted 
as lambardars. The respondents, claim 
for the year 1928-29 was thus against both 
Pandurang and Md. Hanif. The suit 
resulted in a decree against the appallant 
Pandurang for Rs. 77-810 and against 
Md. Hanif for Rs. 259-4. That decree 
was Passed on March 31, 1932. Md. Hanif 
alone perferred an appeal from that decree 
without impleading Pandurang. The appel- 
late decree was passed on December 19, 
1932 and his appeal was partly allowed. 

The decree-holder (respondent) applied 
for execution of his decree on December 
17, 1935 which was dismissed on March 
14, 1936. He filed a second application 
for execution on January 7, 1938 and attache 
ed the immovable property of both Pandu- 
rang and Md. Hanif. The appellant 
Pandurang contested the application on 
the ground that his (respondent's) first 
application made on December 17, 1935 
had not been presented within three years 
from March 31, 1932, the date of the 
original Court's decree, On the other hand, 
the contention was that the application, 
having been made within three years from 
the date of the Appellate Couris decree, 
namely December 19, 1932, was not barred 
by time. Thereis no dispute as regards 
the second application dated January 7, 
1938 being within three years from the 
date of the disposal of the first execution 
application. 

On the contentions of the parties the 
only question that arises for determination 
is whether in the circumstances of the 
present vase, three years period of limita» 
tion as prescribed in Art, 182 Sch. I to the 
Lim. Act should be computed from the 
date of the first Court's decree or that of the 
Appellate Oourt’s decree. Article 182 runs 
as follows: 


Time from which 




















Description of Period of 
application. Limita- | period begins to 
tion. run, 
For the execution | Three l. The date of 
ef a decree or order | years eto. | the decrce or order; 
of any Oivil Court 2. (where there 


not provided for by 
Art.183 or by s. 48 
af the Oivil P, 0. 


has been an appeal) 
the date of the final 
decree or order of 
the Appellate Court, 
or the withdrawal of 
the appeal... 





The main argument submitted on behalf 
of the appellant is that the decree under 


PANDURANG v. KUNWARLAL SINGH (NAG.) : 


271 


consideration passed in Civil Suit No. 135/31: 
consisted of two decrees though in form it 
was only one decree and that Md. Hanid’s. 
appeal was not directed against that part- 
of the decree which had been passed against 
Pandnrang and that consequently the period 
of limitation for execution of the decree as. 
against Pandurang could not be computed 
from the date of the Appellate Court's decree 
but from the date of the first Court's decree. 
Reliance is placed on Mashiat-un-nissa v.. 
Rani (1) and Christiana Sens Law v. 
Benarshi Proshad Chowdhury (2), in support 
of the argument. In the first mentioned: 
case the majority opinion was certainly in 
favour of the conféntion that is put forward 
here but the minority dissented from it. 
In Christiana Sens Law v. Benarshi Proshad' 
Chowdhury (2), a Bench of the Calcutta High 
Court followed the majority view in the 
Allahabad Full Bench cage and enunciated: 
the principle that in dealing with the 
question of limitation in such cases it 
should be seen whether the original decree- 
was really one decree or an incorpora- 
tion of several decrees and whether the 
appeal against it imperilled the whole. 
decree or not. But the majority view ` 
in Mashiat-un-nissa v. Rani (1) did 
not commend itself to the Judges of the: 
Calcutta High Oourt in a Full Bench. 
case reported in Gop1l Chunder Mana v. 
Gosain Das Kalay (3). In Diwan Abdul - 
Alim v, Abdul Hafez (4), Mashiat-un-nissa 
v. Rani (1), was again dissented from and 
Gapal Chunder Mana v, Gosain Das Kalay 
(3), was approved. In the High Courts of 
Madras, Bombay and Patna also the 
majority opinion in Mashiatun-nissa v. 
Rani (1), was not approved. The authority 
of the Allahabad Full Bench case which 
was already weakened by the repeated dis= 
sents expressed by tke other High Courts.. 
In India hag now been altogether extin-- 
guished by the view taken by their Lord- 
ships of the Privy Council in Nagendra 
Nath v. Suresh Chandra (5), In that case 
it was specifically argued that an appeal, 
in order to save limitation under cl. (2). 
of Art. 182,- must be one to which the 


(1) 13 Al; A W N1890, 207 (F B). 

(2) 19 O WN 287 (289); 22 Ind. Cas, 685; AI R 
1914 Cal, 583. 

(3) 250 594; 9 0 W N 556 (FB), 

(4) 53 O 901; 97 Ind. Oas. €38; A I R 1927 Oal. 89;. 
440 L J 544; 31 0 W N 262. 

(5) 60 O 1; 137 Ind. Oas. 529; A I R 1932 PO 165;. 
59 Í A 283; Ind, Rul, (1932) P O 195; 38 O W N 803; 
(1932) A LJ 643; 34 Bom, L R 1065; 55 O L J 528; 
33 P L R621; 36 LW 7; 90 WN £81; (1932) MW 
N 817; 63 M L 3329 @ 0). 
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persons affected were parties and that it must 
also be one in which the whole decree was 
imperilled. Their Lordships after observ- 
ing that these contentions were the subject 
‘of much difference of opinion in India 
propounded their view as follows: 

“Their Lordships think that nothing would be 
gained by discussing these varying authorities in 
detail, They think that the question must be 
-decided upon the plain words of the Article: “where 
‘there has been an appeal” time isto run from the 
‘date of the decree of the Appellate Court. There is, 
in their Lordships’ opinion, no warrantfor reading 
into the words quoted any qualification either as to the 
-character of the appeal or as to the parties to it; the 
‘words mean just what they say. The fixation of 
periods of limitation must always be to some extent 
arbitrary, and may frequently result in hardship. 
But in construing such provisions, equitable con- 
siderations are out of place, and the strict gram- 
-matical meaning of the words is, their Lordships 
think, the only safe guide. It is at least an in- 
telligible rule that, so long as there is any ques- 
tion sub judice between any of the parties, those 
-affected shall not be compelled to pursue the so 
often thorny path of execution, which, if the final 
result is against them, may lead to no advant- 
age. Nor, in such a case as this, isthe judgment- 
-debtor prejudiced.” 

It is clear from the passage quoted 
about that their Lordships of the Privy 
Council have expressly disapproved of the 
majority opinion in Mashiat-un-nissa v. 
Rani (1) which was followed in Christiana 
Sens Law v. Benarashi Proshad Chow- 


dhury (2). 


~ An attempt is made on behalf of the 
-appellant to show that the interpretation 
put upon Art. 182 by their Lordships of 
the Privy Oouncil could not have been in» 
‘tended to apply to the case such as the 
present where there are really two decrees 
-incorporated into one. It was in this form 
that the contention was put forth before 
‘their Lordships and that form had appeal- 
-ed to the learned Judges who decided the 
-case reported in Christiana Sens Law yv, 
-Benarashi Porshad Chowdhury (2), but that 
‘was explicitly and unequivocally overruled 
by their Lordships of the Privy Oouncil. 
‘On the construction put upon the Article 
under consideration by the Privy Council 
‘it is clear that whatever the nature of a 
-decree, whether a decree proceeds upon a 
: ground common to the defendants or not, 
and whether one defendant appeals from 
such decree in so far as it affects his 
-own interests or whether all the defen- 
-dants appeal from only a part of a decree, 
and whether the parties against whom 
-execution is sought were parties to the 
appeal or not, the period of limitation 
“under Art. 182 commences to run only 
from the date of the appellate decree. 
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The appellant's contention must theres 


fore fail. The:żappeal stands dismissed 
with costs. E i 
8. Appeal dismissed, 


nite 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 26 
of 1939 
December 12, 1940 
BENNETT AND GHULAM Hagan, Jd. 

N. MIRZA MOHD, SADIQ ALI KHAN. - 
J UDGMENT-DEBTOR-~APPELLANT 
VETSUS 
N. FAKER JAHAN BEGAM— 

DEOREB*HOLDER——RBSPONDENT 

U, P. Encumbered Estates Act (XXV of 1934), 
sa. 7 (2), G) (1), 6, 2—Application under s. 144, Civil 
Procedure Code (Act V of 1908)—S. 7(1) (b) appliea 
—Liability for refund of costs, definite and certain 
—Whether Liability for unliquidated damagea— 
Liability for costs of litigation, when incurred, 
whether at time of order or at time of filing suit. 

The proceedings on an application under s, 144 
Oivil P. O., are not proceedings in execution to 
which the provisions of sub-ss. 2 and 3 of 5.7% 
U. P. Encum, Estates Act would be applicable, but, 
rather proceedings to which the provisions of cl, (b) 
of sub-s, (1) fmust be applied. [p. 274, col, 1.} 

Where the liability for the refund of the cost re- 
lated to an amount which was undoubtedly definite 
and certain itis not a liability for unliquidated 
damages. [p. 273, col, 1.) 

According to the definition in s. 2 of the Encum. 
Estates Act debt includes any pecuniary liability 
except a liability for unliquidated damages. No 
doubt there is a possibility of a party to a suit 
being made liable to pay costs tothe other party, 
but this liability is not incurred when the suit is 
brought. In the case of costs the liability is not 
incurred until the suit is decided and orders passed 
about costs. 188 Ind. Cas. 633 (1), not approved. [p, 
275, col, 1.) i 

Ex. D. A. against the order of the Civil 
Judge of Lucknow, dated March 30, 1939, 

Messrs. Mukund Behari Lal and Akhtar 
Husain, for the Appellant, 

Messrs. J. Jackson and Abid Husain, 
for the Respondent. : 


Judgment,—This is an execution of 
decree appeal against the order of the 
learned Oivil Judge of Lucknow, dated 
March 30, 1938, on an application under 
s. 144 of the Civil P, O. ri 

The circumstances under which this appli» 
cation was made are these : 

Nawab Fakhr Jahan Begam instituted a 
contribution suit against Nawab Mirza 
Mohammad Sadiq Ali Khan and others, and 
the suit was decreed on September 1, 
1932. An appeal to this Oourt was allowed 
with costs on March 4, 1934. The decree of 
this Court was executed against Nawab 
Fakhr Jahan Begam forcosts and Nawab 
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‘Fakhr Jahan Begam deposited the decreed 
costs amounting to Rs. 7,824-86, This 
amount was paid to the decree-holder, 
-Nawab (Sadiq Ali Khan, on January 29, 
1935. 

Thereafter Nawab Fakhr Jahan Begam 
and others preferred two appeals to the 
Privy Council against the judgment and 
decree of the Chief Court, 
of the Judicial Committee allowed these 
appeals with costs, setting aside the decree 
appealed against and restoring the decree 
of the trial Court. 

Nawab Fakhr Jahan Begam accordingly 
made an application to the Civil Judge 
under s. 144 claiming a refund of the sum 
of Rs. 7,824-§-6 paid to.Nawab Sadiq Ali 
Khan together with interest at six per 
cent. per annum from January 9, 1935, 
the date when the amount was deposited by 
her, in Court. 

Prior to the appeal to the Privy Council 
Nawab Sadiq Ali Khan had made an appli- 
cation under 8. 4 of the Encum. 
Estates Act. An order was passed by the 
Collector under s. 6 of this Act on November 
4, 1935. 


Objection was taken by Nawab Sadiq Ali 


Khan to the application under s. 144 on the 
ground that the claim was barred by ss. 7 
and 13 of the Encum. Estates Act, 
Against this Nawab Fakhr Jahan Begam 
contended that her claim was for unliqui- 
dated damages and was, therefore, exclud- 
ed from the operation of the Encum. 
Estates Act, her claim not being a debt 
within the meaning of s. 2 (a) of that Act: 
and further that as no liability on the part 
of Nawab Sadiq Ali Khan existed at the 
date of the application under s. 4, the pro. 
visions of the Encum. Estates Act did not 
apply to the case. 

The Oivil Judge considered that the 
application under s. 144 gave rise to the 
following issues : 

1, Is the application for restitution 
maintainable ? 

2. Ifso, is it barred by the provisions 
of s. 13 of the Encum. EstatesAct ? 

3. Is the appellant entitled to get any 
and what interest ? 

The Oivil Judge considered first of all 
whether the claim for refund constituted a 
liability for unliquidated damages. He 
observed that the liability. related to an 
amount which was undoubtedly definite and 
certain, this amount being the sum of 
Rs. 7,824-8-6 which Nawab Sadiq Ali Khan 
had to pay Nawab Fakhr Jahan Begam. 
It was, therefore, in his opinion a debt with- 
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in the meaning of cl. (a) to s. 2 of the 
Act. Buthe considered at the same time 
that the liability of Nawab Sadiq Ali Khan 
to pay interest on this sum wasa liability 
for unliquidated damages as the extent of 
the liability could not be ascertained until 
the rate of interest was fixed. 

Tke Civil Judge thought, however, that 
these questions were of little importance 
in view of the provisions of s.7 of the Act. 
He thought that sub-s.1 of s 7 had no 
application, as the reversing decree of the 
Privy Council was passed long after the 
order of the Ooilector of November 4, 1935. 
He said : 

“Sub-sections (2) and (3) to s. 7 will be applicable to 
the present case as the pecuniary liability in ques- 
tion arose subsequent to the passing of the order 
by the Collector, By virtue of these sub-sections 
the amount restituted to the applicant cannot be 
executed against any of his property until the 
vera of disabilities enumerated in s. 440f the 

Cle 

At the same time the Civil Judge saw no 
reason why the application should not be 
allowed. He pointed out thats. 7 contains 
nothing which prohibits the execution of a 
decree against the person of the party lias 


. ble, nor does it contain anything, he observed, 


which may be said to prevent the institu- 
tion of proceedings in respect of an order 
or decree which came into being only after 
the passing of the order by the Collector 
under s. 6 of the Act, It. is, therefore, 
obvious, he concluded, that the Oollector’s 
order “and the factum of the pendency of 
the suit under the Encum. Estates Act 
cannot stand in the way of the applicant 
in filing the present application.” He ac- 
cordingly answered the first issue in the affire 
mative. 

The learned Civil Judge also held that 
the application was not barred by the pro» 
visions of s. 13 of the. Enoum, Estates 
Act,as no, cause of action had accrued at 
the time when the claims contemplated by 
85.10 and 11 of that Act could have been 
made, The cause of action arose only in 
April, 1938, when .the reversing decree was 
passed by their Lordships of the Privy 
Oouncil. é 

On the third issue the Oivil Judge held 
that the appellant was entitled to interest 
from January 29, 1935, and not from the 
date of the deposit of the money, namely 
January 9, 1930. Interest could only 
be allowed in his opinion fromthe date of 
the withdrawal. He allowed interest at tne 
rate of 34 per cent. | í 


The order passed’ by the Oivil Judge 
on the application was that the opposite’ 
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party, that is Nawab Sadiq Ali Khan 
should deposit Rs. 7,824-8-6 with interest 
at 34 per cent. per annum from January 29, 
1935, within two months from the date 
of the order with costs of the application. 
In default of such deposit he would be 
required to pay future interest at the rate 
of 33 per cent. per annum until payment. 

In appeal against this order it has been 
contended on behalf of Nawab Sadiq Ali 
Khan first of all that the Oivil Judge was 
in error in holding that the provisions of 
subss. 2 and 3 and not the provisions 
of sub-s. 1 of s. 7 wereapplicable. This 
‘contention has not bean opposed by the 
learned Counsel for the opposite party, 
.Nawab Fakhr Jahan Begam. Sub-sections 2 
‘and 3 ofs. 7 impose a bar to the execu» 
tion of decrees against the landlord's 
“property when those decrees have been 
obtained on the basis of any private debt 
incurred after the passing of the order 
under s. 6. Olause (b) of sub-s. (1) of 


6. 7 provides that no fresh suit or other . 


proceedings, other than ‘an appeal, review, 
or revision against a decree or order shall 
be instituted in respect of any debts in- 
. curred before the passing of the order 
under s. 6. It is argued that the proceeds 
ings on an application under s. 144 are 
not proceedings in execution to which the 
‘provisions of sub-ss. 2 and 3 would be 
.applicable, but rather proceedings to which 
the provisions of cl. (b) of snb-s. (1) must 
‘be applied. We think that this contention 
:.ja sound. 

We have then to consider whether the 
proceedings under s. 144 are in respect 
of a debt incurred before the passing of 
the order under 8, 6. Itis argued on be- 
half of the appellant that the debt was 
incurred when the litigation between the 
parties commenced and not when the 
decree was passed by the Privy Oouncil 
reversing the decree of this Court. In 
support of this argument we were referred 
to a recent Single Judge ruling of the 
Allahabad High Gourt in Bashtrullah Khan 
v. The Collector, Shahjahanpur,(1940 A W R., 
155) (1), The facts in this case were some- 
what different as the High Court confirmed 
the decrees of the lower Courts and there 
was therefore no reversal of the order 
passed about costs. The head-notes to the 
case read: 

“A deeree for costs against landlord is a 


- decree for pecuniary liability incurred by him 
and is private debt. 

(1) 1940 A W R 155; 188 Ind. Oas, 633; 1940 A L 

3 117; A I R1940 All, 245; 13 R A 43; 1400 LR 
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Where the decree of costs.was passed by the 
lower Courts long before passing of the Encum. 
Estates Act but the High Oourt’s decree for costs 
was passed after the passing of orders’ under s. 6 on . 
the application of the landlord, held, tha decree 
cannot be executed,” 

The argument of the learned Counsel 
for the appellant was based mainly, how- 
ever, on an observation in the judgment 
that “liability for costs is a pecuniary 
liability and is incurred when a suit is 
brought”. 

We were also referred to a decision of 
the Board of Revenue in Ram Adhar Pathak 
v. Indradeo Singh, (1937 R. D. 444)(2). The 
facts in this case, which were quite different, 
may be seen from the head-note which 
reads:— : 

“Where a preemptor of a vendee of a gamindari 
on payment of a certain sum ofmoney takes posses- 
sion, but on appeal to the High Oourt the vendee 
wins and recover possession of the property with- 
out paying the money that he owes to the pre- 
emptor, then this money which the vendee has to 
pay to the pre-emptor is part of his debts within 
the meaning of s. 2 (a), Encum. Estates Act. 
Eventually, if the vendee applies under the 
Encum. Estates Act, any proceedings which 
the pre-emptor might be taking under s. 144, Oivil 
P. O. for the recovery of hie money shall be stayed.” 

We do not think that this ruling is 
of any assistance in the present case 
because no proceedings had been taken 
under the Encum. Estates Act at 
the time when the vendes became liable 
to pay the money to the preeemptor, and 
there was, therefore, no reason, if the 
vendee subsequently applied under the 
Encum. Estates Act why the pre-emptor 
should not claim his money in those pro» 
ceedings. 


We have given full consideration to the 
ruling of the Allahabad High Court, but 
with all respect we are unable to agree 
with the dictum that the liability for ecsts 
is incurred when the suit is brought. We 
do not think in the present case that 
the costs awarded by the Privy Oouncil 
can be considered a claim for unliqui- 
dated damages. We agree with the Court 
below on this point. On the view which 
we take it is unnecessary to consider whe- 
ther the claims for interest on the costs 
would amount to a claim for unliquidated 
damages. We are of opinion that this 
appeal must be dismissed because the debt 
incurred by Nawab Sadiq Ali Khan had 
not been incurred prior to the Collector's 
order under s. 6. The debt was incurred 
jp our opinion when the order was passed 
by their Lordships of the Privy Council 
and not when the suit was first instituted, 

(2) 1937 R D 444, 
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According to the definition in s. 2 of 
the Encum. Estates Act debt includes 
any pecuniary liability except a liability 


for unliquidated damages, and the question © 


for consideration is whether any pecuniary 
liability was incurred by Nawab Sadiq Ali 
Khan when the suit against him was brought. 
No doubt there is a possibility of a party 
to asuit being made liable to pay costs to 
the other party, but we do not consider 
that this liability is incurred when the 
Suit is ‘brought. We think, if we may 
say so, that the view which was taken in the 
Allahabad case may have been found on an 
erroneous conception of the word ‘liability’. 
The definition of the word ‘liability’ 
in the Shorter Oxford English Dictionary 
would appear to draw a distinction between 
the legal and the colloquial implications of 
the word. The legal implication is “legally 
subject to” while in the wider colloquial sense 
the word may be used as meaning “subject 
te the possibility of", We consider that 
when a person is said to be under a 
pecuniary liability the meaning is that he 
is at that time under a definite pecuniary 
-obligation, and not that there is merely 
a possibility of a pecuniary obligation 
arising at some future time. For these 
reasons we cannot agree that a pecuniary 
liability is incurred when a suit is brought. 
We areclearly of opinion thatin the case 
of costs the liability is not incurred until 
the suit is decided and orders passed 
-about costs. 

We may also point out that the conses 
«quences of holding otherwise in the present 
-ease would be anomalous, since when the 
amount under consideration was withdrawn 
‘by Nawab Sadiq Ali Khan he was in 
the position of a creditor and Nawab 
Fakhr Jahan Begam was in the position 
-of a debtor; the debt that existed then 
was the debt of the latter and not of the 
former. This also, in our opinion, indicates 
that the debt of Nawab Sadiq Ali Khan 
-could not have existed at that time or at 
the earlier date when the suit was institut- 
ed. It could not have come into existence 
prior to the order of the Privy Council in 
1938, 

For these reasons we do not consider 
that there is any force in this appeal 
which we accordingly dismiss with costs. 


D. Appeal dismissed, 
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BOMBAY HIGH COURT 
Civil Application No. 771 of 1939 
February 6, 1940 
Baaumont, O. J. AND SEN, J. 
BALAPPA TAMMANNA TAMMANNAVAR 


APPLICANT ” 
versus 
DYAMAPPA BHUSAPPA MALLAPUR 
—OPPONENT 


Limitation Act (IX of 1908), s. 12—“Time 
requisite,” means time properly required and not 
actually required—Time between date of pronounc- 
ing judgment and signing of decree held properly 
required for obtaining copy of decree though actual 
period required was less, 

The judgment appealed from was pronounced on 
June 1, and the decree was signed on June 15. On 
August 28, the appellant applied for acopy of the 
decree, and a copy was supplied to him on Septem- ' 
ber 5. He filed hia appeal on September 13. The 
time allowed for filing an appeal under Art. 156, 
Lim. Act, was 90 daysfrom the date ofthe decree, 
and under O. XX, r. 7, Civil P,O., the date of the 
decree was the date on which the judgment was pro- 
nounced ; 

Held, that though there was some delay in applying 
for the copy of the decree, the appeal was filed very 
shortly after the application for the copy; so that 
the actual delay in applying for the copy of the 
decree was not very material, The applicant was 
entitled to a reasonable time to apply for a copy, 
A party was entitled to some time to make up his 
mind whether a copy of the decree was required, 
If the time between the date when thedecres was 
pronounced and the date when it was signed which 
was only 14 days were excluded the appeal was within 
time and that was time which was requisite, that 
is to say, properly requiredfor obtaining a copy of 


the decree, A 
Mr. N. M. Hangund, for the Applicant. 
Mr. S. H. Belavadi for Mr. S. B. Jathar, 
for Opponent No, 1. 


Beaumont, ©, J.—The only question 
in this application is whether the appeal of 
the applicant is in time. The judgment 
appealed from was pronounced on Junel, 
and the decrea was signed on June 15. 
On August 20, the applicant applied for a 
copy of the decree, and a copy was supplied 
to him on September 5. He filed his 
appeal on September 13. The time allowed 
for filing an appeal under Art, 156, Lim, Act, 
is 90.days from the date of the decree, and 
under O. XX, r. 7, Civil P. O., the date of 
the decree is the date on which the judg 
ment was pronounced, so that the applicant 
had $0 days from June 1, That would exs 
pire on Ssptember 1 or thereabouts and he 
filed his appeal, as I said, on September 13. 
But under s. 12, Lim, Act, the time res. 
quisite for obtaining a copy of the decree is 
to be excluded from the 90 days, 

It has been held by the Privy Oouncil 
that “the time requisite’ means the time 
properly required and not the time actually 
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required, Here there may have been some 
delay in applying for the copy of the decree, 
but the appeal was filed very shortly after 
the application for the copy; so that the 
actual delay in applying fcr the copy of the 
decree is not very material. It seems to me 
quite clear that the applicant was entitled 
fo a reasonable time to apply for a copy. 
He must have known that the decree would 
not be drawn up fora few days and until 
it was drawn up he could not get & copy of 
it. Moreover, he was entitled to consult his 
Pleader as to whether a copy was necessary 
whether in any event there was likely to 
be an appeal and so forth. A party is ene 
titled to some time to make up his mind 
whether a copy of the decree is required. 
Here, if we exclude the time between the 
date when the decree was pronounced and 
the date when it was signed which is only 
14 days the appeal is within time. In my 
opinion, clearly that was time which. was 
requisite, that is to say, properly required 
for obtaining a copy of the decree, I think 
therefore the appeal was in time. There 
will be nd order as to costs, 

. Sen, J.—I agree. 

D, Order accordingly, 


SIND CHIEF COURT 
Civil Revision Application No. 64 of 
1938 
May 9, 1940 
Davis, O. J. AND Lopo, J. 
MOHANLAL JOKHURAM—Derenpant— 
APPLIGANT 


versus 
PARMANAND HOTCHAND, Frem— 
PLAINTIFFS— OPPONENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 50 (2), O. XXX—Suit under O, XXX—Court's 
jurisdiction under O. XXI, r. 50 (2) to decide whether 
party is liable as partner—Scope of r. 50 (2). 

Sub-r, (2) of O. XXI, r. 50, Oivil P. O., is not 
limited toa finding offact as to whether a particu- 
lar person isor is not a partner. Under r. 50 the 
Court has jurisdiction to inquire and decide whe- 
ther a party to a suit under Ò. XXX is liableas a 
partner within the meaning of O. XXI, r. 50 (2) 
because such party held himself out to the plaintiff as 
a partner. Davis ve Hyman & Co. (2),relied on, 
119 Ind. Cas, 603 (1), distinguished, 


O. R. App. to revise the order passed 
by the Judge, Small Cause Court, Karachi, 
dated May 10, 1938. 


- Mr. Fatehchand Assudomal for Mr. P, S. 
Shahani, for the Applicant. 


Mr. Hukumatrai M. Eidnani, for the Ope 
ponents. 
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Davis, C. J.—This is an application in 
revision against the judgment of the Judge. 
of the Small Cause Oourt, Karachi, who. 
decided that in execution of & compromise 
decree in a suit by a firm against a firm 
under O. XXX, Civil P. O., he could under 
the provisions of O. XXI, r. 50, Oivil P, O., 
inquire and decide whether a party to the. 
suit was liable as a partner within the 
meaning of O. XXI, r. 50 (2), because he 
held himself out to the plaintiff as such. 
The defendants in the suit under O. XXX, 
Civil P. O,,. were father and son, and 
finally the suit was compromised, and it. 
was agreed under the terms of the compro-- 
mice that the question of the liability of the 
father Mohanlal as a partner should be 
inquired into and decided in execution pro- 
ceedings, and it is now said that the inquiry 
in the execution proceedings cannot extend 
beyond an inquiry as to the simple question 
of fact, whether Mohanlal was a partner. of 
his son Ramchand, and the further question 
as to whether he beld himself out within. 
the meaning of s. 28, Partnership Act, to 
be a partner could not be inquired into. 

But we do not think that it was ever in- 
tended that O. XXI, r. 50, Civil P. O. should 
be construed in so narrow a manner as to 
exclude an inquiry under this order and 
rule, a8 to whether the person named as a 
defendant in a suit under O. XXX is liable 
asa partner because he held himself out 
as such. Mr. Fatehchand who appeared 
for the applicant said that he had no 
direct case upon the point and referred 
us to a case which relates to be liability 
of legal representatives of a partner, 
arguicng that by analogy the words under 
O. XXI, r. 50, Civil P. O., should be 
strictly construed “as being a partner” 
meaning “as being in fact a partner”. The 
case he referred us to was Mahomed Yusuf 
v. Muhammad Sadulla Badsha (1). But 
we do not think that we are here con- 
cerned with the question of the liability 
of a partner's legal representative, and we 
shall deal with such a case when it arises. 
We have however a case before us, 
Davis v. Hyman & Co. (2), in which the 
terms of O. XLVIII-A,r, 8, of the Supreme 
Court were interpreted. But three is no 
difference of any substance between the 
terms of that order and the terms of 
O. XXI, r. 50 (2), Civil P. O, The words. 


(1) 52 M 885; 119 Ind, Cas. 603; AIR 1929 Mad. 
733; 57 M_L J 344; 30 L W 219; Ind, Rul, (1929) Mad 
1003; (1930)M W N6 (F B). 

(9)(1903) 1 K B 854; 88 L T 284; 72 L J K B 426; 5L 
W É 598; 19 T L R341. 
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quoted inthe judgment of Sterling, L. J. 

are (p. 285*) : 
“Tf the party who has obtained judgment or an 

order claims to ‘be entitled to issue execution 

eee iac any other person as being a member of the 
m 


he may apply for leave to do so and the 
Lords Justice in that case held that those 
words were wide enough to include a per- 
son who held himself out to be a pariner, 
and therefore was liable as such. And 
reading O. XXI, r. 50 (2), Civil P, O., we 
think that the words “as being a partner 
in the firm” which are in effect the same 


worde as “as being a member of the firm" © 


in O. XLVIIL-A, r. 8 of the Supreme Court 
Rules, are wide enough, when read with 
the words which follow, to include a per- 
son who holds himself out as a partner 
in the firm and is therefore liable as such. 
The words “as being a partner in the firm” 
in sub-r. (2) of O. XXI, r. 50, Civil P. O,, 
mean also, it appears to us, as if he were a 
partner in the firm, and that sub-rule refers 
to this liability as a partner, It is not 
limited to a finding of fact as to whether a 
particular person is or is not a partner. In 
Davis v, Hyman & Co. (2), Sterling, L. J. 
said : 

“In my opinion the meaning of the rule is that 
such questions are to be tried in this proceeding 
under the rule and not in another action. It is 
suggested that, if this be allowed, the person allegod 
to be liable might be deprived of a defence to the 
claim in the action which he might otherwise have 
had. But the issue isa general one, whether he is 
liable as a member of the firm, and the issue could 
in a proper case be so framed as to have that ques- 
tion determined if it really arises.” 


Under O. XXI, r. 50 (2), Civil P. O„ it is 
provided that the liability of an individual 
as a partner in the firm may be tried and 
determined in the same manner as an issue 
in the suit. Therefore, we cannot see that 
the applicant, Mohanlal in this case, would 
in any way be prejudiced by the fact that 
this issue is raised and dedided in execution 
proceedings and not in the suit itself. It is 
true that he has no right of appeal from the 
decision of the Judge of the Small Oause 
Court, But he would have in no case the 
right of appeal from the decision of a Judge 
of the Small Cause Court, He has a right 
to come in revision just as much against a 
finding upon the issue as to whether he is 
liable as a partner because he has held him- 
self out to ba such as upon any other issue 
decided by the Judge of the Small Oause 
Court where a right to come to this Court 
in revision lies. Onthe merits we cannot 
say that the Judge was not justified in 


*Page of 88 L T—[{Ha.) 
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-drawing the inference from the facts on the 


record that this father sitting and serving 
in the shop of his son did not hold himself 
out, so far as the plaintiff was concerned, 
as a partner within the meaning of s. 28, 
Partnership Act. We can see, therefore, no 
reason to interfere with the findings of the 
Judge on law or fact, and we dismiss the 
revision application with costs accordingly. 


S. Application dismissed. 





BOMBAY HIGH COURT 
Oriminal Appeal No, 254 of 1940 
September 3, 1940 
BEAUMONT, O. J. AND WASSOODEW, J. 
EMPEROR— PROSBOUTOR 
Versus 
SHAMLAL JAMNADAS— A00USED, 

Bombay Prevention of Adulteration Act (V of 
1925), 3, 13—Accused must be told what he is said 
to have done which he ought not to have done. 

In giving the particulars of the offence charged 
it is better to set out thetitle of the Act and not 
merely an abbreviation, with which a_ particular 
accused may or may not be familiar. But in any 
case it isnot enough merely to say that the offence 
has been charged under a particular section, The 
accused must be told what he is said to have done 
which he ought not to have done i. e, that he sold 
or offered or exposed for sale as estable ghee a 
substance which was not eatable ghee, He must be 
told what the offence charged is, and that is parti- 
cularly necessary under the Bom, Prevention of 
Adulteration Act, because under.sub-s, (3) of s, 4 
the seller may rely on a statutory defence, but he 
must give notice of that defence within three days 
of the service of the summons. If he does not 
know the particulars of the offence, it may be 
quite impossible for him to determine whether or 
not he can rely on the statutory defence, 


Or. A, from an order of acquittal passed 
by the Honorary First Olasa Magistrate, 
Surat. ' 

Mr. R. A. Jahagirdar, Govt. Pleader, for 
the Crown. 

Mr. T. N. Walavalkar, for the Accused. 


Beaumont, C. J.—This is an appeal by 
Govt. against the acquittal of the accused 
by the Honorary First Class Magistrate of 
Surat, The prosecution case was that the 
Food Inspector, that is the complainant 
purchased ghee from two tins in the shop 
of the accused which had no labels upon 
them, and that the accused actually effected 
the sale. The accused gave to the com- 
plainant two receipts, which were Exs. 2-B 
and 2-A, stating that he had sold one- 
fourth Bengal seer of ghee, in one receipt 
stating ‘for eating purposes” and io the 
other “of eatable ghee.” We have not got 
any record of the evidence, because this 
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was a summons case. But from the finding 
of the learned Magistrate and the receipts, 
I think, we must take it that the come 
plainant asked for ghee and was sold this 
stuff as eatable ghee, and on analysis it was 
found to ke keavily adulterated. The 
learned Magistrate dismissed the summons 
on the ground that the accused himself 
was not responsible for what wes done. 
The accused's csse is that the business is 
really controlled by his brother, and though 
at tle time of the alleged offence he was 
joint with his brother, the accused had no 
knowledge about the business, and was 
merely attending to it in the absence of the 
regular mehta. Iam not satisfied that that 
is a good defence, but I think that the 
real answer to the charge is that no proper 
summons bad been served upon the accused, 
Under s. 13, Bom. Prevention of Adul- 
teration Act, 1925, every summons shall 
specify the particulars of the offence 
charged, the name of the complainant and 
the date and place fixed for the hearing of 
the case. The summons in this case is 
adressed to the accused, and it says : 

“Whereas it is necessary for you to present your- 
self for answering the charge for an offence under 
the Bom. Prevention of Adulteration Act, s. 4 (1) 
B. O., you are hereby ordered to be present person» 
ally (or by a Pleader) before the Honorary Magistrate 
of Surat on the date November 30, 1939.” 

The learned Magistrate was of cpinion 
that that summons was sufficient, and that 
in any case the accused had not been 
prejudiced by any defect in the summons. 
With all respect to the learned Magistrate, 
I think, the summons was hopelessly 
inadequate. It does not state the name 
of the complainant, although it has got at 
the top tke initials “M, D. F I.” which, it 
is suggested, referred to M. D. Desai, Food 
Inspector; it dces nct mention the date 
or place of the offence, or what the offence 
consisted of. It merely says that an 
offence is charged under s. 4 (1) (b) (eh 
I think it would be better to set out the 
title of the Act and not merely an abbre- 
viation, with which a particular accused 
may or may nct be familiar. But in any 
case it is not enough merely to say that the 
offence has been charged under a partis 
cular section. The accuesd must be told 
what he is said to have done which he 
ought not to have done in this case that 
he cold or offered or exposed for sale as 
eatable ghee a substance which was not 
eatable ghee. He must be told what the 
offence charged is, and that is particularly 
necessary under this Act, because under 
sub-s. (3) of s.4 the seller may rely on a 
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statutory defence, but he must give notice 
of that defence within three days of the 
service of the summons. If he does not 
know the particulars of the offence, it may 
be quite impossible for him to determine 
whether or not he can rely on the statutory 
defence. I am certainly not prepared to 
assume that the summons, in giving no 
particulars at all, has caused no prejudice 
to the accused. I think on that ground the 
appeal must be dismissed, 


Wassoodew, J.—I agree. 
D, Appeal dismissed. 


i 


MADRAS HIGH COURT 
Referred Trial No. 77 and Oriminal Appeal 
No. 358 of 1940 
July 18, 1940 
Born AND Moosurt, JJ. 

In re KARUPPAL ——ACOUSED—PRISONER 

Penal Code (Act XLV of 1860), s. 302—Sentence-— 
Extenuating circumstance—-Woman harshly treated 
by husband and living miserable life, throwing her 
children into well and jumping herself in it but 
managing to get out—Conviction for murder—Pro- 
per sentence is transportation for life. 

The law gives the Sessions Judge the option of 
sentencing & person convicted of murder either to 
death orto transportation for life. Where there 
are extenuating circumstances it is the duty of the 
Sessions Judge to award the lesser sentence and 
not to pass the sentence of death, 

A woman threw herchildren into a well and 
jumped into the well herself but afterwards, repent. 
ing of her intention to take her own life, managed 
to get out. The reason why she had : decided to 
take her children’s life and her own was that she 
had been very harshly treated by her husband and 
was living a life of the utmost misery. She was 
convicted for murdering the children : 

Held, that the sentence of transportation for life 
was proper and not that of death, 

Refd. T.and Or. A. for confirmation of the 
death sentence passed on April 3, 1840. 


Mr. P. Sivarama Krishniah, for the 
Accused. 


The Public Prosecutor, for the Crown. 


Burn, J.—The appellant has been con- 
victed by the learned Additional Sessions 
Judge of Coimbatore for the murder of 
her own two children, a little girl aged five. 
and a little boy aged two on December 
17, 1939. The evidence against the appel- 
lant consisted mainly of confessions of her 
own, said to have been made to her aunt, 
(P. W. No, 10) and to an acquaintance, 
(P.W. No. 1, Rama Boyan) and also to 
the Village Munsif of Pattaramangalam, 
P. W., No. 12. The appellant accordisg 


1941 : 
to these witnesses admitted that she had 
thrown her children. into a well and said 
that she had jumpedinto the well herself 
but had afterwards, apparently repenting 
of her intention to take her own life, 
managed to get out. She said that the 
resson why she had decided to take her 
children’s life and her own was that she 
had been very harshly treated by her 
husband and was living a life of the 
utmost misery, The learned Additional 
Sessions Judge has accepted these confes» 
sions of the appellant and has stated that 
in his opinion this was afit case for award- 
ing as lenient a sentence as possible but, 
strangely enough, he goes on to say that, 
having found the accused guilty of murder, 
he has no option but to award her the 
extreme penalty under law. This is of 
course quite incorrect, The law gives the Ses- 
sions Judge the option of sentencing a person 
convicted of murder either to death or to 
transportation for life. Where there ara 
extenuating circumstances asin this case, 
it is the duty of the Sessions Judge to award 
the lesser sentence and not to pass the 
sentence of death, 

We agree entirely with the reasoning 
of the learned Additional Sessions Judge. 
Since the only evidence thatthe appellant 
took the lives of her children is derived 
irom her own confessions, it is only fair 
to take into account also the reasons which 
she alleged for taking such a terrible step. 
Her husband was examined as P. W. No. 5 
and he said that his wife had not been 
rigat in the head for some years before, 
but it must be borne in mind that according 
to the woman herself it was her husband’s 
ill-treatment that drove her to take the lives 
of her children. There was no evidence 
of insanity such as would take away the 
criminality of the act; that is to say, there 
is no evidence that the woman was in- 
capable by reason of unsoundness of mind 
of understanding what she was doing or 
the consequences of her act. The cone 
viction for murder is correct and is con- 
firmed. The sentences of death is in this 
case wrong. We set it aside and substitute 
a sentence of transportation for life. The 
learned Additional Sessions J udge has made 
a separate recommendation to the Govt. 
to reduce the punishment imposed upon 
this appellant to a sentence of three years’ 
rigorous imprisonment. The letter of the 
learned Additional Sessions Judge has 
already been forwarded to the Govt. and 
they will take such action as they deem 
fit inthe exercise of their prerogative. We 
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do not associate ourselves with the express” 
recommendation that the sentence be 
reduced to three years’ rigorous imprison 
ment but we are in agreement with the. 
learned Sessions Judge that the sentence 
of transportation for life is excessive in the. 
circumstances of this case, 
N.B. Sentence reduced, 


TS 


CALCUTTA HIGH COURT 
Civil Rule No. 175 of 1940 
March 6, 1940 
' Eperny, J, 
MIR AKHATAR HOSSAIN—Puartire— 
PETITIONER 
versus 
GURUPADA HALDAR AND ANOTHER—- 
DuranpaNnts—-Oprostrs PARTY 

Court-fee—Suit by plaintiff in possession of prop- 
erty, for permanent injunction restraining defend- 
ant from executing decree obtained by him—Objec- 
tive standard of valuation, stated, 

In a case where the plaintiff who is in possss- 
sion of property is suing for a permanent injunc- 
tion restraining the defendant from executing 48 
decree obtained by him, the objective standard of 
valuation must be taken to berepresented by the 
extent to which the plaintiff will bebenefited if he 
succeeds in his suit it would, therefore, be necessary 
during the course of an enquiry uader s. 8-0, Court 
Fees Act, to estimate the value to the plaintif of 
the property, which is the subject-matter of suit, 
without the permanent injunction which is sought 
by him, and also on the assumption that a perma- 
nent injunction could be obtained. The difference 
in the amounts of these two estimates would he 
the measure of the value of the relief sought by 
the plaintiff and it would be according to the 
figure thus obtained that the plaintiff's suit should 
be valued. 


Mr. Hariprosanna Mukherjee, for the Petis 
tioner. 


Messrs. S. M. Mallik and Ram Chandra 
Mukherjee, for the Opposite Party. 


Mr. Bankim Chandra Banerjee, (Assistant 
Govt, Pleader), for the Province of Bengal. 


Order.—In the suit with reference to 
which this- rule arises the plaintiff is suing 
for a permanent injunction which will have 
the effect of restraining defendant No. l, in 
that suit, Gurupada Haldar, from executing 
a decree obtained by him in Suit No. 54 
of 1938 of the Additional Munsif’s Court 
of Alipore, The plaintiff valued the relief 
claimed by him at Rs. 100, but the defan» 
dants claimed that this relief had been 
under-valued with the result that, on 
June 12, 1939, the learned Munsif directed 
that an enquiry should be made under 
s 8-0, Court Fees Act, for the purpose of 
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assessing the proper value of the subjecte 
matter of the suit. In this order the 
learned Munsif pointed out that any decree 
which might be obtained by the plaintiff 
in the Title Suit No, 76 of 1939 would 
involve to all intents and purposes a dec- 
Jaration of the plaintiff's title to the suit 
land and that the valuation of the relief 
would therefore depend upon the value of 
the land. At a subsequent stage in the 
proceedings the plaintiff sought to obtain 
a review of the order of the learned Munsif 
dated June 12, 1939, but that application 
was rejected. Kt appears however that at 
no stage in the proceedings did the plain- 
tiff move this Court for the revision of the 
order, dated June 12, 1939. The record 
shows that evidence wastaken in pursuance 
of the order for an enquiry under’ s. 8-0, 
Oourt Fees Act, and that, in due couree, the 
trial Oourt held that the relief sought by 
the plaintiff should be valued according 
to the value of the plaintiff's land which 
would be affected by the injunction, i. e, 
at- Re. 3,500. This valuation placed the 
suit beyond the pecuniary jurisdiction of 
the trying Court, so an order was made to 
the effect that the plaint should be returned 
for presentation in the proper Court. An 
appeal was then taken to the lower Appel- 
late Court and the learned Subordinate 
Judge has held that the view taken by 
the trial Court was correct, 

In this Court it has been argued that the 
plaintiff should be allowed to place his own 
valuation, namely Rs. 100 on the relief 
claimed by him because, as there is no 
objective standard for the valuation of this 
relief and it is consequently impossible to 
value it. With this contention I am not 
prepared to agree. In a case of this sort 
the objective standard of valuation must be 
taken to be represented by the extent to 
which the plaintiff will be benefited if he 
succeeds in his suit. Having regard to the 
facts of this particular case and the pre- 
vious history of the property for the pro- 
tection of which the plaintiff wishes to 
claim a permanent injunction, it would 
appear prima facie that, although this pro- 
perty is in the posgession of the plaintiff, 
it would be of very little value to him 
unless he is able to obtain the permanent 
injunction for which he is now suing. As 
things now stand, without such injunction 
he would be harassed as a result of the 
proceedings which would be taken by 
defendant No. 1, Gurupada Haldar, to put 
his decree into execution, and even if he 
succeeded in retaining possession of the 


MIR AKHATAR HOSSAIN V, GURUPADA HALDAR (OAT) 


“19916. 


property during the course of the execution 
proceedings, he would also be faced with 
the possibility of a civil suit being brought 
against him by the decree-holder for the 
establishment of the latter's title. This 
being the case, it would benecessary during 
the course of an enquiry under s. 8-0, Court 
Fees Act, to estimate the value to the 
plaintiff of the land, which is the subject 
matter of this suit, without the permanent 
injunction which is now sought by him, and 
also on the assumption that a permanent 
injunction could be obtained. The differ- 
ence in the amounts of these two estimates 
would be the measure of the value of 
the relief sought by the plaintiff and it 
would be according to the figure thus 
obtained that the plaintiff’e suit should bs 
valued, , 

There might be some diffculty in arriving 
at a proper valuation in connection with a 
matter of this sort, but Ido not think that 
it would be impossible to do so, as people 
acquainted with the land would probably: 
be in a position to estimate the approximate 
value of the Jand as it stands at present, 
and ag it would be if the plaintiff succeeded 
in obtaining a permanent injunction in ` 
respect thereof, The enquiry which was 
held under s. 8:0, Court Fees Act, appears 
to have proceeded on the wrong assumption 
that the land in respect of which the 
injunction is sought is at present entirely 
valueless to the plaintiff, but it overlooked 
the fact that the plaintiff's title thereto, 
although clouded, has not been set aside 
and it must therefore have some value to 
him which it should be possible to estimate, 
Having regard to the observations made 
above the orders of the Courts below must 
be set aside and the matter must be ree 
mitted to the trial Court in order that a 
further enquiry may be made under s. 8-0, 
Court Fees Act, in the light of tke above 
observations, Whatever the result of the 
enquiry may be, the petitioner will bear 
the costs of the hearing in this Court which 
are assessed at five gold mohurs to be 
divided equally between the opposite party 
and the Province of Bengal. The peti- 
tioner will also be liable for the costs which 
have been incurred up to date in the 
Courts below, as these costs are mainly due 
to the petitioner’s failure to move this 
Court in revision against the order of the 
learned Munsif, dated June 12, 1939. Only 
the opposite party will be entitled to these 
costs, 

8, Order set aside. 
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ALLAHABAD HIGH COURT 

Second Appeal No. 1375 of 1937 
July 25, 1940 

.Taom, O. J. AND Ganga Natu, J. 

PEYARE LAL—Dzpenpant 
—APPELLANT 
versus 
Mst. MISRI AND aXoTHER—PLAINTIERS 

—RESPONDENTS 

Contract Act (1X of 1872), 8s. 196, 200— One partner 
selling firm property in his own right — Subsequent 
sale of same property by other partner to another 
person— Ratification by other partner of sale by first 
under e. 196—S. 200, effect of —Subsequent dissolution—~ 
Property sold allotted to first partner— Case falls 
under s8. 43, Transfer of Property Act (IV of 1882) 
—Parinership Act (IX of 1932), ss. 15, 19—Partners 
whether co-owners — Whether can transfer firm pro- 
Perty as individual property — Distinction between 
co-ownership and partnership—Award—Admissibility 
—Award evidencing allotment of auit property to 
plaintiff's vendor—Plaintiff's suit for declaration of 
his title—Defendant not party to award—Award, if 
admissible in evidence, 

Where one of the partners sells the firm property to 
8, person inhisown right and not on behalf of the 
other partner or the firm and subsequently the second 
partner also sells the same property to other person, 
there can be no ratification under s. 196 by the second 
partner of the sale by the first, Moreover under s. 200 
it would have the effect of prejudicially affecting the 
Tights of his (second partner's) vendee. 

- Where the award is a piece of evidence of the fact that 

. the property in dispute was allotted to the plaintiff's 
vendor on the dissolution of the partnership of which 
he was a member and belonged to him it is admissible 
in a suit for a declaration of title to certain property, 
even if the defendant was not a party to the 
award. 

According to the provisions of ss. 15 and 19, Part- 
nership Act, none of the partners has any right to 
treat property of the firm as his individual property 
and to transfer it as such. The principal differences 
between co-ownership and partnership are: L Oo- 
ownership is not necesgarily the result of agreement, 
Partnership is. 2. Co-ownership does not necessarily 
involve community of profit or loss, Partnership 
does, 3, One co-owner can, without the consent of the 
others, transfer his interest, or in the case of land hig 
equitable interest, to & stranger, so as to put him in 
the same position as regards the other ownersas the 
transferor himself was before the transfer, except that 
inthe case of a transfer by a joint tenant the 
stranger will become a tenant-in-common orin the 
case of land a tenant-in-common in equity with the 
other owners. A partner cannot do this, 

Where & partner sells the property in his own right 
and not on behalf of the other partner or the firm and 
subsequently after the dissolution of the partnership 
the same property is allotted to him, the case falls 
within the purview of s, 43, T. P, Act, and the vendee’s 
title remains intact. 


S. A. from the decision of the Oivil Judge, 
Meerut, dated March 8, 1937. 


Mr. B. Mukerji, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Respon« 
dents. 

Ganga Nath, J.—This is a defendant's 
appeal and arises out of a suit brought by the 
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plaintifis-respondents for declaration that 
the house described in the plaint belonged 
tothem. There wasafirm Kure Mal Kalu 
Mal, Bhagwan Das and Durga Prasad were 
its partners. The property in dispute, as has 
been found by both the lower Oourts 
belonged to this firm. On August 17, 1933 
Bhagwan Das sold the property in dispute 
to the plaintiffs. On the next day, that is 
August 18, 1933 the same property was 
sold by Durga Prasad to the defendant. 
Both the sale deeds were registered on the 
same day, August 18,1933. The firm was 
subsequently dissolved by an award, dated 
July 24, 1935. The defendant contended 
that the plaintiff's sale deed was invalid 
inasmuch as Bhagwan Das had no right to 
sell the partnership property. The trial 
Court found that, though Bhagwan Das had 
no right to sell the property to the plaintiffs 
yet the sale was ratified in the arbitration 
proceedings by Durga Prasad and therefore 
the plaintiff's sale deed was valid. On ap- 
peal the decision of the trial Court was 
upheld. : 


The defendant has appealed. It has been 
urged on his behalf that the plaintiff's sale 
deed was invalid, because there could be no 
ratification by Durga Prasad in the arbi- 
tration proceedings. The argumentis based 
on the fact that Bhagwan Das executed the 
sale deed in his own right and not on behalf 
of the frm and therefore there could be no 
ratification by his partner Durga Prasad. 
This contention of the learned Counsel for 
the appellant seems to be correct. Section 196; 
Contract Act, lays down : A 

“Where acts are done by one person on behalf of 
another, but without his knowledge or authority 
he may elect to ratify or to disown such acts, If 
he ratify them, the same effects will follow as if. 
they had been performed by his authority.” f 

Section 200 further lays down: 

“An act done by one person on behalf of another 
without such other person's authority which, if 
done with authority, would have the effect of 
subjecting a third person to damages, or of termi- 
nating any right or interest of a third person, 
cae by ratification, be made to have such 
efiec.” 

In this case, as already stated, the sale 
had not been made by Bhagwan Das on 
behalf of Durga Prasad or the firm. Further 
the ratification by Durga Prasad would 
have the effect of prejudicially affecting the 
rights of the defendant, to whom Durga 
Prasad had sold the same property. It has 
been urged on behalf of the respondents 
that, though there could be no ratification 
of the sale, yet as the property in dispute 
was subsequently allotted to Bhagwan Das 
the sale which was invalid when made by 


282 


Bhagwan Das for want of his title became 
valid. Learned Oounsel relied on s. 43, 
T, P. Act. This section enjoins: 

“Where a person fraudulently or erroneously 
represents that he is authorized to transfer certain 
immovable property and professes to trausfer such 
property for consideration such transfer shall, at 
the option of the transferee, operate on any in- 
terest which the transferor may acquire in such 
property at any time during which the contract of 
transfer subsists.” 


Subsequent to the sales by the parties 
proceedings for ‘dissolution of the partner: 
ship were instituted. These proceedings 
terminated in an arbitration award on July 
24,1935. This award was made with the 
consent of the parties. Under the award the 
sale deed executed by Durga Prasad to the 
defendant was held to be invalid and the 
plaintiffs’ sale deed was held to be valid. 
Durga Prasad was allowed to carry on the 
business of the firm, as the sole proprietor, 
after the dissolution of partnership. Under 
the terms of the award Bhagwan Das was 
to pay Rs. 1,500 towards the discharge of 
the liabilities of the Grm, All the assets of 
the firm were allotted to Darga Prasad. The 
effect of holding the sale deed of the plain- 
tiffs as valid wasto allot this property to 
Bhagwan Das, If for any reason the sale 
were to fail the property would be retained 
by Bhagwan. Das alone. 

It was contended that the award could 
not be received in evidence, because the 
defendant was no party to the arbitration 
proceedings. The award is only a piece of 
evidence of the fact that the property in dis» 
pute was allotted to the plaintiffs’ vendor on 
the dissolution of the partnership and bee 
longed to him and as such, itis admissible 
in evidence, Both the sale deeds were origi» 
nally invalid as the property in dispute 
belonged tothe firm and neither the plain- 
tiffs’ vendor nor the defendant's had any 
authority to sell the property in dispute as 
his own. 

It was contended by learned Oounsel for 
the appellant that, inasmuch as the pro» 
perty belonged to both the partners of the 
firm, each partner should be deemed a co- 
owner of the property in dispute and as 
such each had a right to transfer his share. 
The property as already stated did not be- 
long tothe transferors but belonged to the 
firm and according to the provisions of 
ss. 15 and 19, Partnership Act, none of the 
partners had any right to treat this proe 
perlty as his individual property and to 
transfer it as such. According to s. 15 a 
partner can use the property exclusively 
for the purposes of the partnership, it lays 
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down: 

“Subject to contract between the partners the 
property of the firm shall be heldand used by the 
partners exclusively for the purposes ofthe business.” 

The principal differences between co» 
ownership and partnership have been stated 
in Lindley on Partnership, Eda. 10, at 
p. 31: f 

“1, Oo-ownership is not necessarily the result of 
agreement. Partnership is, 2, Oo-ownership does 
not necessarily involve community of profit of 
loss. Partnership does 3. One co-owner can, with- 
out the consent of the others, transfer his interest, 
or in the case of land his equitable interest, to a 
stranger, so asto put him in the same position as 
regards the other owners as the transferor himself- 
was befora the transfer, except that in the case of 
a transfer bya joint tenant the stranger will be- 
come a tenant-in-common or in the case of land 
a tenant-in-common, in equity with the other 
owners, A partner cannot do this ....... » 4 

The property in dispute was allotted 
subsequently to Bhagwan Das, the plaintiffs’ 
vendor, on the dissolution of partnership.. 
Whatever defect there was in the sale deed 
at the time it was made was subsequently’ 
cured in virtue of s. 43, T. P. Act, when. 
Bhagwan Das acquired the property on the 
dissolution of partnership. The plaintiffs. 
have a right to avail themselves of the 
benefit of the provisions s. 43, T. P. Act. 
They have so elected, In the result the ape . 
peal is dismissed with costs, 


D, Appeal dismissed, 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Reference No. 169 of 1940 
June ï, 1940 
Auvonp, J. O. 
KALAR DIN AND ANOTHER— 
PETITIONERS 
versus 
EMPEROR—Opposite Party 
Penal Code (Act XLV of 1860), a. 350—~Seetion 
contemplates force used to person, 
“ Criminal force ” as defined in s. 350, I. P. O, 
contemplates force used to a person and notto a 
thing. 180 Ind. Cas, 501 (1), dissented from, 


Or. Ref. made by the Additional Sese 
sions Judge, Peshawar, dated April 29, 
1940. 

Lala Krishan Chandar, for the 
plainant. 

The Advocate-General, for the Crown. 


Oom» 


Order.—The two petitioners Kalardin 
and his wife Mst. Zobra have been con- 
victed under s. 445, I. P. ©C., and have 
been sentenced toa fine of Rs, 20 each, 
in default to 3 months’ rigorous imprison» 
ment, and an order has alao been passed 
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against them under s. 522, Criminal P. C. 
The learned Additional Sessions. Judge 
has reported. the case with a recommenda- 
tion that the conviction of Kalardin be set 


aside and that the order under s. 522, 
Oriminal P, O., be aleo set aside. The 
facts which were found were that in 


execution of his decree against Mst. Shamo, 
the motherof Mst. Zohra, Sadburam was 
given possession of the property in dis- 
pute. He put locks on the property, The 


next day it was found that the locks 
had :been broken and when the Police 
went along they found Mst. Zohra in 


possession of a part ofthe property. She 
refused at first to admit the Police, but 
when Kalardin came along she did so. On 
these findings it is clear that Mst. Zohra 
is guilty ofan offence unders, 448, I. P. 
O. and it is also clear that there is no 
evidence tbat Kalardin had trespassed 
into the property. His conviction must 
therefore, be set aside. 
As regards the order under s. 522, 
Oriminal P.O. this can only be made 
when a person has been convicted of an 
offence accompanied by criminal force or 
show of force or by criminal intimidation. 
*“Oriminal force” is defined in s. 350, 
I.P. O. and it contemplates force used to 
a person and not to a thing. It was held 
in & case reported in Roda v. Autar Singh 
(1) that criminal force might also include 
force used toa thing when no person was 
present, but with due deferenca I am 
unable toagree with that interpretation 
of the law. I think the elements necessary 
to justify an order under s. 522, Oriminal 
P, C., are lacking in the case. I, therefore, 
accept the recommendation of the learned 
Additional Sessions Judge and set aside 
the conviction and sentence passed upon 
Kalardin as well as the order against 
both the petitioners under s. 522, Criminal 
P, 0, Irefuse to interfere with the con- 
viction or sentence passed upon Mst. Zohra. 


8. Order accordingly. 


(1) A IR1938 Lah, 839; 180 Ind. Oas. 501; 40 P L 
R 923; 40 Cr. L J 380; 11 RL 693, 
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RANGOON HIGH COURT 
First Appeal No. 143 of 1939 
February 14, 1910 
Roszeta, C. J. AND DUNKLEY, J. 
BILASROY AND ANOTHER ~APPELLANTS 
versus 
Tan SOINDIA STEAM NAVIGATION 
Oo., Ltp.—RgsponpgntTs 

Partnership Act (IX of 1932), es. 58,69 (2)— 
Registration of dissolved firm is not contemplated by 
Act—Contract between consignor and carrier incor- 
porating terms of Burma Carriage of Goods by 
Sea Act, 1925—Damage to consignment on board’ 
the ship and consequent reduction in price—- 
Suit by consignor for damages held one to enforce 
right arising out of contract, 

Under s. 58, Partnership Act, registration may be 
effected by sending tothe Registrar of the area in 
which any place of business of the firm is situated 
or proposed to be situated a statement in the pre- 
scribed form. This refera to the present or future 
address of the firm, Registration of a firm which 
has been dissolved is not contemplated by the Act. 
173 Ind. Oas. 766 (1), relied on. i“ 

A contract between Aand B whereby B undertook. 
to carry potatoes in his steamship clearly stated 
that all the terms, provisions and conditionsof the 
Burma Carriage of Goods by Sea Act, 1925, and all 
the schedule thereto were to apply to the contract. A 
sued Bfor damages onthe ground that by reason. 
of B's negligence the potatoes became overheated 
and brought reduced value: i 

Held, that the suit was to enforce a right arising’ 
from the contract between the parties within the 
meaning of s. 6% (2). 


F. A. from the judgment of this Court in 
O. R. No, 64 of 1933, 


Messrs. P. K. Basu and Kalyanvala, for 
the Appellants. . 
Mr. Beecheno, for the Respondents. 


Roberts, C. J.—This was a suit brought, 
by the appellants for the recovery of 
Rs. 22,773-7-3 as damages against the rese- 
pondents in connection with a consignment 
of potatoes which was carried for reward. 
by the respondents in pursuance of a con» 
tract with the appellants in the steamship 
Jalaratna proceeding from Moulmein to: 
Qaleutta in the month of October 1937, The 
potatoes were alleged to have bean stowed 
in an unsuitable place on board the vessel 
by the respondents, and by reason of the 
respondents’ negligence to have become 
overheated and to have suffered a conse» 
quent reduction in value which is repre- 
sented by the damages claimed. At the 
close of the examination of Mr. Bilasroy, 
appellant No. 1, the learned Advocate for 
the defendants drew attention to the fact 
that the witness had said : ; ; 

“Ganpatroy is my partner. His share is half in 
the business in profits and losses. The partnersuip- 
has not been registered.” 
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In examination-in-chief he had said : 

“I have never done business in partnership with 
plaintiff No. 2 except in this particular transaction, 
the subject-matter of this suit.” 

This was on August 10, 1939. The case 
came on for further trial on August 15, 
when the learned Advocate for the plain- 
tiffs produced a certified true extract from 
the register of firms by the Registrar of 
firms at Rangoon showing that a partner- 
ship between the appellants was registered 
on August 12, 1939. The date of the com» 
mencement of the partnership is given upon 
the certificate as September 15, 1937, and 
this is the very date on which the contract 
in this suit was made, At the time of 
‘producing this certificate the learned Advo- 
“Gate for the plaintiffs said that he did not 
‘admit that the plaintiffs were ever partners, 
By s. 69 (2), Partnership Act, no suit to 
-nforce a right arising from a contract shall 
be instituted in any Court on behalf of a 


firm against any third party unless the firm . 


is registered and the persons suing are or 
have been shown in the register of firms as 
“partners in the firm. The learned Judge 
held that the plaintiffs were partners in the 
transaction. Having referred to the provi- 
sions of ss. 4, 8 and 42 of the Act, he came 
to the conclusion that there was cogent 
evidence that they had at least carried on 
.a business in particular adventures or 
‘undertakings and, as I understand him, that 
the fact that they had registered themselves 
on August 12, 1939 and described the partner- 
-ship as having commenced on September 15, 
1937, was conclusive proof (by reason of 
s. 63 of the Act) as against them of the 
facts therein stated. 


He then considered what would happen 
if the suit was deemed to have been insti- 
tuted on the date of registration. It has 
“been a matter of differing judicial opinions 
whether it is permissible to deem this, and 
I express no opinion on the point because, 
putting it in the way most favourable to 
‘the appellants, if so instituted it would ba 
barred by limitation. This is so for by rea» 
-son of Art. 3, para. 6 of the schedule rela» 
ing to bills of lading in the Burma Oarriage 
of Goods by Sea Act, 1925, which was ex- 
pressly incorporated (as indeed it was bound 
to be) inthe contract between the parties; 
‘the carrier and ship shall be discharged in 
any event from all liability in respect of 
.loss or damage unless suit is brought within 
one year after delivery of the goods or the 
date when the goods should have been delie 
“vered. Such a date would bein the month 
-of October 1937, and the time would run 
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out ten months before registration. Accord- 
ingly, the learned Judge dismissed the 
plaintiff's suit. It was first contended for 
the plaintiffs as appellants that 5.69 (2) 
was not applicable because the right which 
it was sought to enforce did not arise from 
a contract but froma tort; that there was 
a breach of statutory duty amounting to 
negligence; that the section did not deal 
with all suiis arising out of contractual 
relationships, but only with suits to enforce 
a right arising from a contract and that 
the right to sue for negligence was not 
given by the bill oflading, and did not 
arise out of it, but out of the statutory 
obligations of the respondents which were 
annexed thereto, 

The contract however clearly stated that 
all the terms, provisions and conditions of 
the Burma Carriage of Goods by Sea Act, 
1925, and all the schedule thereto are to 
apply to the contract contained ia the bill 
of lading; they ara not independent of the 
contract but are to apply toit. Article 2 
of the schedule to the Act says that, subject 
to the provisions of Art. 6, under every 
contract of carriage of goods by sea the 
carrier, etc, shall be subject to the respon~ 
sibilities and liabilities hereinafter set 
forth. It states that he shall be liable under 
the contract, and not by way of tort in addi- 
tion to it. Imust hold that the appellants 
were seeking to enforce a right arising from 
their contract. The terms of the Act and the 
schedule are clearly incorporated in the 
contract itself. The next contention was 
that there was no partnership at the date 
of the institution of the suit, March 5, 
1938. Thcugh it must be admitted in this 
Oourt that the appellants were partners at 
the date of the contract and for the pur- 
poses of this adventure or series of undere 
takings with regard to the preparation and 
assemblage of the cargo and the receipt and 
disposal of it after transit, yet by s. 42 (b) 
of the Act if a partnership is‘instituted to 
carry out ome or more adventures or 
undertakings it is dissolved by the com- 
pletion. 

Since the firm has been dissolved, it was 
argued, the provisions of s. 69 (3) (a) can 
be invoked. These say that the provisions 
of the earlier sub-sections shall not affect 


the enforcement of any right to realize the 


property of a dissolved firm. And the con- 
tention was made that this action was 
brought to realise the property of the appel- 
lants as a dissolved firm, namely, their 
chose-in-action against the respondents. The 
argument for the respondents was that the 
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certificate of registration was conclusive as 


against the appellants in showing that the ` 


partnership began in September 1937 and 
bad continued down to the date of registra- 
tion, It implemented, as it were, the state: 
ment made on August 10, 1939, by the 
first appellant that a partnership was sub- 
sisting on that date. A partnership deter- 
minable at will such as this was described 
to be at the time of registration may be 
dissolved in writing: s. 43 (1). And there 
is, and can be, nosuch thing as the regis- 
tration of a firm which has already been 
dissolved; for, if it has been dissolved there 
is nothing to register. Accordingly, it was 
urged that s. 69 (3) could not apply, for 
this was not an action to realize the pro» 
perty of a dissolved firm, but an action to 
enforce a right arising from a contract on 
behalf of a firm existing but unregistered 
at the date of the instilution of the suit. 

“In reply to this, Mr. Basu, for appel- 
lante, at first said that no inference could 
be drawn that a partnership was still sub- 
sisting at the time of registration, The 
appellants had registered a pre-existing 
partnership which had been dissolved. I 
cannot accede to his contentions on this 
point. It must be obvious that the appel- 
lants, in view of what they had done on 
August 12, could not pretend that they 
were not partners when they tendered the 
certified copy of the register in evidence. 
Under s. 58, registraticn may be effected 
by sending tothe Registrar of the area in 
which any place of business of the frm is 
situated or proposed to be situated a state- 
ment in the prescribed form. This refers 
to the present or future address of the firm. 
Registration of a firm which has been 
dissolved is not contemplated by the Act. 
As Beaumont, O. J. said in Appaya 
Nijlingappa v. Subrao Babaji (1) at p. 104: 
“It isto be notified that an existing firm can get 
over the disability by registering before it brings 


its suit, but, of course, a firm cannot register after 
it has ceased to exist,” 


Then Mr. Basu pressed us to say that 
the purported registration was a nullity. It 
seems to me that that brings him into direct 
conflict with the provisions of s. 68 (1) of 
the Act. Itis all very welltosay that at 
the time of producing the certificate at the 
trial it was still contended that the appel- 
lants were not partners at the date of filing 
the suit, but the certificate itself appears 
to me to be conclusive proof of the contrary 
and it was put inon their behalf, A suit 
could not be filed on March 5, 1938, if the 


(1) IL R (1938) Bom. 102 (104); 173 Ind. Oas. 766; A 
IR 1938 Bom, 108; 39 Bom, L R 12914; 10 R B 377, 
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plaintiffs were still partners and unregister- 
ed as such. It could only be filed if they 
had been partners for particular adventures 
or undertakings and if the completion 
of those undertakiags had brought the 
partnership to an end, and they were 
now proceeding under 8. 69 (2) to realize 
the property of the dissolved firm. 
What is the evidence that they were part- 
ners on the date when the cause of action 
arose ? It is above alla document which 
is conclusive as against them and relates 
not to two partnerships, one which was 
subsisting in the Autumn of 1937 and was 
completed, and another which began at the 
time of registration; but of one partnership 
commencing in September 1937 determin- 
able at will but still subsisting on the date 
of registration. 

It seems to me impossible to permit a 
litigant to tender in evidence such a docu- 
ment as is referred to in 9.68 of the Act 
and then to say that the registration was a 
nullity because the firm had been dissolyed 
long before. The Act appears to me ex- 
pressly to preclude any contention by those 
making statements which find their way on 
to the register of firms that such statements 
can be mistaken, The appellants seem to be 
trying to do the very thing the section is 
designed to prevent. I am well aware that 
if they had not been registered on 
August 12, 1933, there might have been evi 
dence which would have enabled them to. 
succeed having regard to the provisions of 
ss, 42 (b) and 69 (c) of the Act. But, in 
my view, by becoming registered on. 
August 12, and tendering tha certificate they 
made it impossible to say that the partner- 
ship begun in September 1937 was dis- 
solved before the filing of the suit. I cannct. 
resist the conclusion that the appellants 
have been first desirous of finding out on. 
what facts they would succeed and then of 
putting forward those facts asthe truth. 
Directly it is shown that they cannot suc- 
ceed on one set of facts another set is pro- 
duced and we are unbluehingly asked to 
accept them. 

For example, first it was urged that the 
appellants were never partners and so need 
not register. The learned Judge appearing 
to be doubtful avout this, they tendered in 
evidence a copy of the register of firms to. 
say they had been partners from September 
1937 and were still partners in August 1939. 
At the same time they desired to adhere 
to their contention that they were never 
partners, in case that should somehow avail 
them, And next they put forward the 
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«ontention here that they were partners 
for a particular adventure only and ceased 
‘to be partners before the suit was filed. 
Discovering that the copy of the register of 
firms (by which they hoped to establish 
‘their case at a time when I suppose they 
omitted to notice that the point about 
‘limitation would be fatal to them) would 
really tend to defeat rather than to assist 
them, they contended that the registration 
was anullity, and based ona mistakein 
‘their view of thelaw. It is not however a 
“wrong View of the law but a series of plain 
statements by them as to facts which were 
moted in the register of firms, and nobody 
can pretend that these statements do not 
conclusively show that the partnership 
‘there set out as beginning on September 15, 
1937, is still continuing at the date of 
registration. It was therefore subsisting at 
the date of the filing of the suit and, in my 
opinion, this appeal must be dismissed with 
costs. 


Dunkley, J.—I agree. 
8. Appeal dismissed. 


—— 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 223 of 1937 
August 7, 1940 
Stone, O. J. AND Boss, J. 
SAIBANBI—Jupeuent-Dasror— 
APPELLANT 
versus 
Kazi MAHAMUDALLI—Dgcren-Hotpzr— 
RESPONDENT 

Muhammadan Law — Dower — Right of widow to 
-retain husband's property for dower unpaid — Her 
position — Property in possession of widow — Her 
-creditors if can askin execution for appointment of 
Receiver for satisfying their decrees out of profits of 
‘property — Their proper remedy — Succession Act 
(XXXIX of 1925), a. 218 (83)—Word ‘creditor’ includes 
Muhammadan widow whose dower is unpaid but not 
her creditors. 

The position of a Muhammadan woman claiming 
‘the right of retention in respect of dower unpaid, is 
not that of a secured creditor. She is an unsecured 
-ereditor with a special right which exists for a 
special purpose. That purpose is to compel the pay- 
ment to her by the heirs of a debt in respect of 
‘dower. The debt arising out of unpaid dower is, 
apart from all considerations of lien or right to 
retain, like any other unsecured debt, Being in the 
-category of debts due to the widow it can be com- 
pulsorily transferred in execution and the assignee 
thereupon becomes a creditor of the deceased's 
~estate, A dower debt isan actionable claim and not 
-& mere right to sue. Accordingly it does mot fall 
within the exception to assignable property created 
-by s. 6 (e) of the T. P. Act. It can accordingly be 
taken in execution like any other debt. 

(Case-law referred to] 
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So far asthe deceased husband's creditors are con- 
cerned, the proper course for them is to bring an 
administrative suit and not to seek an appointment 
of a Receiver in execution proceedings.” 

The word ‘creditor’ in s. 218 (3), Succession Act in- 
cludes a Muhammadan widow whose dower is un-e 
paid but does not include the widow's credi- 
tors, 


Misc. A, from an order of the Oourt of 


the Additional District Judge, Yeotmal, 
dated August 7, 1937. 


Mr. M. R. Bobde, for the Appellant. 
Mr. M. Y. Shareef, for the Respondent. 


Order.—This miscellaneous appeal 
raises a point of interest and importance 
and in relation to which, we were informed 
there is no authority. In point of fact the 
matter has been considered from a some 
what different angle in Nawab Sharaf 
Jehan Begamv. Nawab Mirza Mohammad 
Sadiq. Ali Khan (1), but the actual point 
raised in this case seems to be one of first 
impression, 

The applicant seeks the appointment of 
a Receiver apparently by way of equitable 
execution. The application is made on 
the execution side and its purpose is the 
realization of a decretal debt obtained 
against a Muhammadan widow out of the 
profits of property which the judgment- 
debtor claims to retain under her sgo- 
called lien for unpaid dower. A Receiver 
of the whole of the property, which is 
very substantial, has been granted for the 
realization of the decretal debt, which is 
large. 

It is said that a Receiver cannot bea 
appointed because this right of retention 
cannot (at least by itself and apart from 
the dower debt) be assigned and a 
Receiver cannot be appointed for property 
that cannot be assigned ; further it is 
urged that it is not just and convenient 
to appoint a Receiver in such acase for 
two reasons; 

(1) it would leave the woman without 
any maintenance, and (2) it would cause 
her to lose possession and, as a consequence, 
her lien which is dependent on posses- 
8100. 

We are of opinion that the appeal must 
be allowed though for reasons other than 
the above. These proceedings are, in our 
opinion misconceived. As the position of 
a Muhammadan woman claiming the right 
of retention in respect of dower unpaid 
doesnot seem to be properly understood 


(1) 2 Luck 408; 99 Ind, Cas, 897; A {I R 1928 Oudh 
40; 40 W N 98, : 
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and as there is available an appropriate 
remedy which will give the decree-holder 
allhe wants wethink it right to state 
broadly what our view of the law is. 

-The matter is considered at length in 
Mr. Tyabji’s work on Muhammadan Law 
{3rd edition} p. 185 et, seg. (See paras. 
108, 108-A,108-B, and 109, also 572). We 
are of the opinion that the law is there 
correctly stated. The fundamental position 
is that the widow is not a secured creditor. 
She is an unsecured creditor with a special 
right which exists for special pure 
‘pose. That purpose is to compel the 
payment to her by the heirs of a debt 
in respect of dower. But, obviously, if 
ske is allowed to retain possession per- 
petually until her dower is paid and 
ifthe payment of the dower is left to the 
heirs wide scope is offered to the family 
to shelter the property of all behind this 
right of retention and the widow is 
turned, for all practical purposes, into a 
preferred creditor. 

This may operate extremely harshly 
against her husband's unsecured creditors 
and against ber creditors. The proper 
course, we think, is for an administrative 
suit to be brought which will result 
in the husband's estate being administered. 
This, however, can only be brought by 
persons interested in the estate as heirs, 
legatees and the like, and creditors. ‘'Ore= 
ditor” of course includes the widow but 
does not include the widow's creditors. 

Suppcse she is the only creditor of the 
husband butthatshe has many creditors? 
Oan she hide indefinitely behind her right 
of retention neither claiming nor being 
paid her dower so that the dower debt is 
never in fact paid and her right or reten» 
tion lives on? We think not. Her 
dower debt is like any other debt. It is 
assignable. It can be attached and sold 
(see O. XXI, r. 79) and when sold the 
transferee isin the position of the widow 
except that possibly (we express no opinion 
on this matter) the right of retention (which 
ig personal) would not pass with the debt, 
But what does pass is the right to have 
the debtor’s (the husband’s) estate adminis- 
tered on the suit of the assignee. The 
assignee of the dower debt accordingly 
next proceeds (in a case such as this where 
the widow is in fact in possession of practi» 
‘cally the whole estate) to have the estate 
administered by the Gourt which will 
ach asan executor would act. That is to 
say, the creditors of the deceased will first 
be paid off and then the rest of the estate, 
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if any, will be distributed amongst those 
entitled to a share init. This way of 
going to work seems largely to have been 
overlooked in these Muhammadan cases 
probably because the nature of the right 
and ofthe interest which passes whena 
Muhammadan dies has been, by many 
lawyers, frequently Hindus, ‘misunder- 
stood. This is not a case of survivorship. 
The estate is. burdened with the debts, 
Those debts ought to be paid and if not 
paid acreditor can obtain administration 
by the Court. As to creditors of those 
entitled to a share theycannot be kept 
at bay for ever by the estate remaining 
unadministered, The right of the heir, 
the legatee, or the creditor (e, g.) widow 
having a right of retention) fo administer 
can be obtained by the heirs creditor 
getting, by execution, into the shoes of the 
heirs, the legatee or the widow creditor. 
Alternatively such creditor can realize 
money by way of execution by the sale to 
another of such person’s rights so that 
such other stands in such  person’s 
shoes, 

By proceeding inthis way the widow's 
creditor gets at what really belongs to 
the widow : her share and her dower debt. 
By proceeding as the applicant here has 
proceeded the widow's creditor gets ata 
very different thing: the income of all the 
husband’s estate that the widow, for a 
particular purpose, happens to have got 
possession of in a way that gives her a 
tight to retain. But that right to retain 
is for aspecial purpose—a compulsion to 
obtain speedy payment of an unsecured 
debt, The substantive right is the debt 
and the share; the adjective right is 
retention, The creditor's rightis to pay- 
ment out of the widow's estate; his 
right is to sell her claim or share or 
both, 

There may well be many interests besides 
the widow and her creditors. There may 
be other creditores (a) of the husband 
(b) of the widow. There may be other 
heirs of the husband and they may be 
minors. To allow the widow to go on 
retaining indefinitely isto allow her to 
abuse her right. To allow a particular 
creditor of hers to take all the income 
until he is paid is to damage third persons 
creditors ofthe husband or heirs of the 
husband or other creditors of the widow. 
To administer the husband's estate is to 
clear everything up. That results in the 
widow getting paid what is due to her both 
as share-holder and as creditor. 


* not a mere right to gue, 
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This solution, however, is dependent on 
the assignability of the dower debt. Whe- 
ther the right of retention is or is not 
assignable isa matter of dispute but this 
question need not be considered in this 
connection. The widow's creditor, like 
the creditor of any heir, is, of course 
postponed, as such, and in so far as he 
seeks to obtain payment out of the hus- 
band’s estate tothe deceased's creditors: 
Bhola Nath v. Magbul-un-nissa (2). But 
the widow’s creditor has available to him 
(regardless of the existence of creditors of 
the deceaced) the widow's assets and these 
include the widow's debts ageinst the 
deceased's estate. The debt arising out of 
unpaid dower is, forthe present purpose 
and apart from all considerations of lien 
or right to retain, like any other unsecured 
debt : Mst. Bebee Bachun v. Sheikh Hamid 
Hossein (3). Being in the category of 
debts due to the widow it can be compul- 
sorily transferred in execution and the 
assignee thereupon becomes a creditor of 
the deceased's estate, See Beeju Bee v. 
Syed Moorthiya Saheb (4) where the 
opinion is also expressed that asa widow 
can assign her dower debt she can also 
assign the right of retention).: A dower 
debt is an actionable claim: Amir Hasan 
Khan v. Muhammad Nazir Hueain (5), and 
Accordingly 
it does not fall within the exception to 
assignable property created bys. 6 (e) of 
the T, P. Act. Itcan accordingly be taken 
in execution like any other debt. Once 
this position is reached the rest follows. 

The appeal accordingly succeeds but 
on grounds otber than those taken before 
us. We accordingly leave :the parties to 
bear costs as incurred here and below. 
As thisis a matter. in execution it is not 
necessary to state. as was done in Mst. 
Bebee Bachun v. Sheikh Hamid Hossain 
(8), that the dismissal is without prejudice 
to the bringing of a general administration 
suit. 

8. Appeal allowed. 


(2) 26 A 28 (35); A W N 1903, 184. 

(3) 14 MIA 377;17 WR 113; 10 Beng. L R 45; 2 
Suth 531; 3 Sar. 39 (P O). 

(4) 43 M 214 (237); 53 Ind. Cas, 905: AI R 1920 
aad. 666; 37 ML J 627; 29 ML T 419; 11L W 159 


(Œ B). 
(5) 54 A 499; 136 Ind. Cas, 833; A IR 1932 All, 345; 
1932 A L J275; Ind. Rul, (1932) All, 254. 
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LAHORE HIGH COURT 
First Appeal No. 180 of 1939 
April 18, 1940 - 

Bapa AND Din Monamuan, JJ. 
Sardar DHANWANT SINGH—ApPPsLLANT 
versus 
SANT LAL-—DHORER-HOLDRBR AND OTHERS — 

— RESPONDENTS 

Grant—Punjab — Conquest jagir "— Cis-Sutlej 
jagirs and conquest jagirs, if analogous — Pensions. 
Act (XXIII of 1871), 8. 11—Term “pension,” meaning: 
of—dJagir, if pension, 

The term ‘conquest jagir’ does not thus indicate- 
any political services rendered to the British 
Govt. X 

The Ois-Butlej Jagirs cannot be treated as analog- 
ous to the ‘Conquest jagirs’ in the tract between 
the Beas andthe Sutlej. 

The term ‘pension’ as used inthe Pensions Act 
implies ‘periodical payments of money to the pen- 
sioner’, A jagiris nota pension within the mean- 
ing of the Act. 132 Ind. Oas. 727 (1), relied on, 


Messrs. Harnam Singh: and Harbans 


Singh, for the Appellant. 


Messrs. Achhru kam and Chandar Gupta,, 
for Respondent No. 1. 


Bhide, J.—This was a suit by Sardar 
Dhanwat Singh, a' Jagirdar of Moron in 
the Jullundur District, for a declaration 
that a ‘Qila’ described in the plaint, is part 
of the Jagir granted by the British Govt. 
to his ancestors for political services and 
waa therefore not liable to be attached and 
sold in execution of a decree of Sant Lal, 
defendant No. 1, against Sardar Balwant 
Singh (defendant No. 2), father of the 
plaintiff. The contesting defendant Sant 
Lal denied that the Qila was a part of a 
Govt. Jagir. The trial Court has found the 
issue against the plaintiff and dismissed his- 
suit, From this decision, plaintiff has pre» 
ferred this appeal. The only points which 
arise for decision in this appeal are’ (1) 
whether the Qila in question is a part of 
a jagir granted for political services as 
alleged in the plaint and (2) if so, whether 
it is liable to be attached and sold. 

The plaintiff's evidence shows that his 
ancestor Sahaj Singh, who had conquerred: 
a small tract of land near Moron became 
a vassal of Maharaja Ranjit Singh and was 
granted amuafi by him, On the establish- 
ment of British rule in the Punjab, muafi of 
certain villages including Moron was contie- 
nued to the descendants of Sahaj Singh,,. 
but there is nothing on the record to show 
that the muafi was granted inlieu of any 
political services rendered to the British 
Govt. The learned Counsel has relied chiefly 
on the fact that the jagir is described as a 
‘Conquest. Jagir.’ It would appear however- 
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from paras. 85 and 87 of Douie’s Land 
Administration Manual that jagirs in trans» 
Sutlej States (3. e, the territory under 
Maharaja Ranjit Singh towards the west 
of the river Sutlej which was ceded by the 
Lahore Durbar in 1846) which the existing 
holders had won by their swords before 
Maharaja Ranjit Singh established his 
ascendency, were known as ‘OConquesi 
Jagirs.” The term ‘Conquest Jagir’ does 
not thus indicate any political services 
rendered to the British Govt. Secondly, 
all that the ancestors of the plaintiff were 
granted in lieu of the muafi enjoyed by 
them under Maharaja Ranjit Singh was 
an assignment of land revenue of certain 
villages (including Moron), There is no 
documentary evidence whatever to show 
that the Qilain dispute was a part of the 
Jagir, and the oral evidence on the point 
of a few witnesses. whom, the plaintiff has 
produced and who have no personal know- 
ledge about the matter is obviously of no 
value whatever, The learned Counsel for 
the appellant has further relied on a cir- 
cular letter (Ex. P. W. No, 4-1) dated 
February 26, 1857 from the Officiating 
Commissioner and Superintendent, Oige 
Sutlej States, to the Daputy Oommissioner, 
Ludhiana, in which it was stated that 

“all proprietary rights to any part of the land form- 
ing part of a Jagir, which may be held by a Jagir- 
dar will be considered as partaining tothe Jagir 
and will go tothe holder of the Jagir for the time 


” 


being. 

This letter relates fo Ois-Sutlej Jagirs 
and the learned Counsel relied on it simply 
by way of analogy. But there is really no 
analogy between the Ois-Sutlej Jagirs and 
the ‘Conquest Jagirs’ in the Jullundur 
District. [t would appear from the history 
of the Cis-Sutlej Jagirs given in para. 102 
of Douie's Land Administration Manual 
that these Cis-Sutlej Jagirs stand on a very 
different footing. The holders of these 
Jagirs were descendants of persons who 
ware independent rulers, who had come 
under the protection of the British Govt, 
with a guarantee, that they would remain in 
the exercise of their rights and their autho- 
rity, while the holders of ‘Conquest Jagirs’ 
in the tract between the Beas and the 
Sutlej, whether originally indepeadent or 
not, were the subjects of tha Rajas of 
Lahore, before they came under the British 
rule. It follows, therefore, that the Oise 
Sutlej Jagirs cannot be treated as analogous 
to the ‘Conquest Jagir’ in the tract 
between the Beas and the Sutlej, under 
which category the plaintiff's father’s Jagir 
falls. For the same reason, certain judg: 
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ments relating to Ois-Sutlej Jagire, which 
ie plaintiff has produced, cannot help 

im. : 

Tt is significant that the plaintiff has 
not been able to produce any instructions 
regarding ‘Conquest Jagirs’ similar to those 
relating to Ois-Sutlej Jagirs, contained in 
Ex. P. W. No, 4/1, Moreover, if any such 
executive instructions had been issued in 
1858, it is doubtful, if they could have 
helped the plaintiff in any way. The 
question whether the property in dispute is 
liable to attachment and sale in execution 
of a decree has now to be decided on the 
basis of the statutory law in force and not 
of any executive instructions which may 
have issued in 1858. The appellant's cone 
tention was that the Qila in question falls 
under the term ‘pension’ as used in the 
Pensions Act, 1871, and is, therefore, 
exempt from attachment andsale under 
8,11, Pensions Act. Butithas been held 
by their Lordships of the Privy Council in 
Wasif Aliv. Karnani Industrial Bank, Ltd. 
(1), that the term ‘pension’ as used in the 
aforesaid Act implies ‘periodical payments 
of money to the pansioners’. I have already 
stated above that it has not been showa at 
all that the Qila in dispute is a part of the 
Jagir granted to the plaintiff's ancestors - 
and the appeal is. liable to be dismissed 
on this ground alone; but, even if it were 
part of that jagir, it would appear from the 
above-mentioned decision of their Lordships 
of the Privy Council, that ib could not be 


held tobe a pension within the meaning : l 


of the Pensions Act. It is not suggested 
that the Qila would be exempt from attach: 
ment and sale under any other provision 
of statutory lawin force at pressat. There 
seems to ba no force in this appeal and it 
must accordingly be dismissed with costs. . . 
Din Mohammad, J.—I agree. 
Appeal dismissed. 
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MADRAS HIGH COURT 
Criminal Appeal No. 172 of 1910 
August 9, 1940 
Laksamana Rao, J, 
Tas PUBLIO PROSECUTOR—Appa.nant 
versus 
OHELLIAH TEVAN AND aNoTHaR— 

RESPONDENTS 

Madras Borstal Schools Act (V of 1928), 3,7 (2)— 


Adolcaoent offender, if can be acquitted under 
8.7 ( Je 
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The powers conferred by s. 7 (2), Mad. Borstal 
Schools Act, are neither appellate nor revisional, and 
the order permissible under s. 7 (2) is only such as 
can be passed upon a convicted person, Section? (2) 
does not empower a joint Magistrate to acquit an 


adolescent offender. 145 Ind. Cas. 659 (2), relied 


on. 


Mr. N. T. Raghunathan, for the Respon- 
dents. 


Judgment.—The respondents were con- 
victed by the Sub-Magistrate of Tuticorin 
for offences punishable under ss. 323, 324 
and 114, I. P.0., and the proceedings were 
submitted to the Joint Magistrate of 
Tuticorin under s. 7 (1}, Mad. Borstal 
Schools Act, with the opinion of the Sub- 
Magistrate that the respondents who are 
adolescent offenders as defined in s. 2 (1) 
of the Act are proper persons to be detain- 
ed ina borstal school. The Joint Magis- 
trate acquitted the respondents and the 
question is whether this is permissible, The 
proceedings were submitted under s. 7 (1), 
Mad. Borstal Schools Act, which provides 
that when a Magistrate not empowered to 
pass sentence under that Act is of opinion 
that an adolescent offender is a proper 


person to be detained in a borstal school . 


he may without passing sentence record 
such opinion and submit his proceedings 
and forward the adolescent offender to 
the District Magistrate or Sub-Divisional 
Magistrate to whom he is subordinate 
and the Joint Magistrate to whom the 
proceedings were submitted has to dis- 
` pose of the case as prescribed in s,7 
(2), Mad. Borstal Schools Act. That section 
provides that he may make such further 
enquiry if any as he may think fit and 
pass such sentence or order dealing with 
the case as he might have passed if the 
adolescent had been tried by him, and as 
pointed out in Public Prosecutor v; Gurappa 
Naidu (1) with reference to the analogous 
provision in s, 380, Criminal P. O., it is not 
permissible to the Joint Magistrate to 
acquit the accused. A conviction has to 
be recorded before the proceedings are 
submitted under s. 7 (1), Mad. Borstal 
Schools Act, as otherwise there would be no 
“adolescent offender" and when the proceed- 
ings reach the Joint Magistrate he has 
to deal with a person who has been cons 
victed. The powers conferred by s. 7 (2), 
Mad. Borstal Schools Act, are neither 
appellate nor revisional, and the order 
permissible under s. 7 (2) is only such as 

(1) 57 M 85; 145 Ind, 659; A I R 1933 Mad, 728; 
34 Or. LJ 1045; 65 M L J 405; (1933) M W N 716; 38 
L W 428; 6 R M 115; (1933) Or. Oas. 1312, ` z- 
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can be passed upon a convicted person, 
The order of acquittal is therefore set aside | 
and the case will go back to the Joint 
Magistrate for disposal according to law. 


N.5, Case remanded, 


eee 


PATNA HIGH COURT. 
Appeal from Appellate Decree No. 68 
of 1940 


November 21, 1940 
ÅGARWALA, J, 
“MANU URAON AND orHERs—APPELLANTS 


versus 
ABRAHAM URAON AND ANOTHER— 
RESPONDENTS 

Evidence—Custom — Party not pleading custom— 
Appellate Court relying on statement on custom in 
works of history -— Party not adducing evidence 
~-Statement in book, if can be admitted in evi- 
dence. 

Reference to works of history at the appellate 
stago is irregular and to be avoided. Where tha 
Appellate Court relies on a custom given in a book 
when the custom is not pleaded by the party in his 
plaint, and no evidence is adduced thereon, and the 
author ofthe book is not called in evidence, the 
decision of the Appellate Oourt must, be seb aside, 
Such a statement of custom is inadmissible. Vallabh 
v. Mudsudanan (2), relied on, 


A. from a decision of the Subordinate 


‘Judge of Ranchi, dated November 24, 1939. 


Mr. L. K. Chaudhury, for the Appel- 
lants. 


Judgment.—The defendants-appellants 
and the plaintiffs are the sons of Madra 
Uraon, plaintifis being the sons by the 
second wife and the defendants being the 
sous by the first wife. The dispute relates 
to cadastral survey khata. No. 66 
which is equivalent to revisional 
survey khata No. 2. In the cadas- 
tral survey this khata stood recorded 
in the name of Madra Uraon. The case 
of the plaintiffs was that their father partie 
tioned his properties during his life-time 
and allotted cadastral survey khata No. 67 
to the defendants and retained for his 
own maintenance cadastral survey khata 
No. 66. In the revisional survey khata 
No.2 was recorded in the joint names of the 
plaintiffs and the defandants. 

The first Court held that although cadas- 
tral survey khata No, 67 may have been 


‘allotted to the defendants for the purpose 


of cultivation, there had been no partition 
by Madra Uraon in his life-time, The 
plaintiffs’ suit was accordingly dismissed. 
The Appellate Court has found that there 
was an actual partition as alleged by the 
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plaintiffs, that is to say, that Madra Uraon 
allotted khata No. 67 to the defendants 
and retained khata No. 66 for his own 
maintenance, With regard to the question 
of their rights to khata No. 66 after the 
death of Madra Uraon, the learned Sub» 
ordinate Judge, who had decided the 
appeal, referred to Mr. S, ©. Roy's book 
on “The Oraons of Chota Nagpur,” and 
by reference to that book found that there 
exists among the Oraons a custom that 
when a father has separated from one of 
his sons and retained a part ofthe property 
for his own maintenance that property 
devolves on the son with whom he lived in 
his life-time. This custom was not pleaded 
by the plaintiffs and the only evidence 
of it is contained in the passage in Mr, 
Roy's book which is relied on by the Sub- 
ordinate Judge, Mr. Roy is, [ am told, 
alive and, therefore, was available ag a 
witness to this custom, if in fact there be 
such a custom. The plaintiffs neither 
called him as a witness nor gave any 
reason for not calling him and did not 
adduce any other evidence with regard to 
this custom which they have not pleaded 
in their plaint. The learned Subordinate 
Judge's attention is invited to the decision 
in Tumi Oraon v. Leda Oran (1),in which 
Mullick, J. observed. 

“I would invite the attention of the learned Jadi- 
cial Commissioner to the observations of the Madras 
High Oourt in Vallabh v. Mudsudanan (2), to the 


efiect that reference to works of history at the ap- 
pellate stage is irregalarand to be avoided,” 


By referring to Mr. Roy's account of the 
history and social customs of the Oraon 
at the appellate stage the learned Sub- 
ordinate Judge has fallen into the error 
of finding a custom which was not pleaded 
on evidence which was not admissible and 
his decision must be set aside. 

The decree of the Oourt below is accord» 
ingly reversed and that of the Munsif 
restored with theresult that the plaintiff's 
guit is dismissed. There will be no order 
for costs of this appeal as the respondents 
have not appeared. 


D. Order accordingly. 
DI P LJ 225 (228); 36 Ind, Oas, 208; A I R 1916 
at. 374, 

(2) 12 M 495, 
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NAGPUR HIGH COURT 
Letters Patent Appeal No. 17 of 1938 
April 4, 1940 
GRILLE AND PoLLOOK, JJ. 
NILKANTH——PLAINTIRFF—APPELLANT 


versus 
VISHWANATH —Darenpant — 
RESPONDENT 

0. P. Tenancy Act (I of 1920), 8. 18—Occupancy 
holding transferred by tenant to co-sharer—Lambardar 
co-sharer, if can obtain possession of holding — Pro- 
prietors, whether can accept transferee co-sharer as 
tenant of proprietary body—C. P. Land Revenue Act 
(II of 1917), sa. 203 (4), 188 (2) — Character in which 
lambardar acts in exercising powers under s, 182 (2) 
~~DLambardar alone, if can allot sites in abadi—Co- 
sharer, whether can buy site without consent of lam- 
bardar. 

A transfer by a tenant, of an occupancy holding, to 
a co-sharer is contrary to the provisions of s, 19, 
0, P. Tenancy Act, and the landlord can therefore 
apply under s, 13 to be placed in possession. The 
“landlord” here means the lambardar, as provided in 
8, 188 (2) (a) of the O. P. Land Revenue Act. It is, 
open to the lambardar to obtain possession of the 
holding even against a co-sharer, though his posses- 
sion would be possession on behalf of the entire 
proprietary body. On the other hand, the proprie- 
tors may accept the co-sharer asa tenant of the pro- 
prietary body or they may allcome to any arrange- 
ment they like between themselves. 100 Ind. Oas. 27 
(2) and Girijabai v. Rukhmayaé (3), relied on. Ram- 
dayal v. Gulabia Bai (1), not approved, 

The lambardar in exercising the powers imposed on 
him under s. 188 (2), O. P. Land Revenue Act, acts 
as the proprietor of the mahal and not as the agent 
of the proprietary body. The allotment of sites in the 
abadi is a matter that has been placed in the hands 
of the lambardar, and it is not open to a co-sharer to 
buy up a site without the lambardar's consent and 
claim to retain possession of that site, 189 Ind. Oas. 
273 (6), held obiter, 166 Ind. Qas. 563 (7), relied on. 
100 Ind. Oas, 27 (2) and 169 Ind. Oas, 574 (5), ap- 
proved, 


L. P. A. from the appellate decree of the 
High Oourt of Judicature at Nagpur by 
Mr, Justica Bose, dated September 16, 
1938 in Second Appeal No. 294 of 1936, 
confirming the decree of the Court of the 
Addilional District Judge, Chanda, dated 
February 12,1936, reversing the Osurt of 
the Sub-Judge, 2nd Class, Warora. 


Messrs. R. K, Rao and G. R. Deo, for the 
Appellant. 

Rai Bahadur M. B. Kinkhede, for the 
Respondent. 


Judgment.—This is a Letters Patent. 
Appeal against the decision of Mr, Justice 
Hose. The disputeis about a site in the — 
abadi of Mauza Talodiin which the plain- 
tiff owns a 12 anna share and the dafendant 
4annas. The site formerly belonged to one 
Pancham Singh, a tenant in the village who. 
held it under s., 203, of the O. P. Land 
Revenue Act. On July 28, 1930, he sold it 
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to the defendant without the consent of 
the plaintiff, who is the lambardar of the 
village. The plaintiff sued in his capacity 
as lambardar for possession of the site; 
the superstructure had already been dise 
mantled. 

The learned Judge held that one co- 
sharer could not eject another, basing his 
decision largely on Ramdayal v. Gulabia 
Bai (1). In that case Stanyon, A.J.0. held 
that where a co-owner, acting on his own 
‘account, acquires a tenant right in the 
village under a contract with the tenant, 
auch a transaction is a transfer and not a 
‘surrender of the holding and that the other 
co-owners (a) acting conjointly may either 
accept him as a tenant of the entire pro- 
prietary body or allow him to hold the 
acquired land exclusively as a co-owner 
thereof with themselves in pursuance of the 
mutual arrangement for enjoyment of the 
undivided estate or (b) acting independent- 
ly claim joint occupancy or occupancy in 
common, as the case may, be in the acquir- 
ed land. With very great respect it seems 
to us that that is not an entirely accurate 
statement of the law as it now stands, As 
the transaction is a transfer and no ab 
surrender, the tenancy rights continue 
to exist. If the holding transferred 
is an absolute occupancy holding, then 
the transfer is valid but the landlord 
has a right of pre-emption under s. 6, of the 
0. P. Tenancy Act; if the holding is an 
occupancy holding, the transfer is contrary 
.to the provisions of s. 12, of the Act and the 
landlord may apply under s. 13, to be 
placed in possession. The “landlord” here 
meane the lambardar, as provided in s. 188, 
(2) (a) of the Land Revenue Act. In that 
way it is, in our opinion, open to the 
lambardar to obtain possession of the hold- 
ing even against a co-sharer, as pointed 
out by Hallifax, A.J.O, in Devaji v. Govind 
(2), though his possession would be posses- 
sion on behalf of the entire proprietary 
body. This was the view taken by the 
Revenue Courts in Givijabai v. Rukhmabai 
(3) and Harbhajan v. Kesheo (4). On the 
other hand, the proprietors may accept the 
cossharer as a tenant of the proprietary 
body or they may all come to any arrange»? 
ment they like between themselves, 

Here, however, we are concerned with a 
site inthe abadi and different considera- 
tions apply. The abadi is the area deter- 


()4 NLR 1203 

(2) ALR 1927 Nag. 161; 100 Ind, Oas, 27, 
(3) (1925) R R 22. 

(4) (1928)R R 13, 
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mined by the Settlement Officer under s. TLs- 
of the Land Revenue Act and reserved 
for the residence of the -inhabitants 
or for purposes ancilliary thereto. Under 
subs. (1) of 6, 203, of the Land Ravenus 
Act every person holding land in the 
village for agricultural purposes other 
wise than as a sub-tenant or ordinarily 
working therein as an agricultural artisan 
or labourer is entitled to house site of 
reasonable dimensions in the abadi free 
of rent, and sub-s. (4) provides that the 
proprietor of the mahal shall be entitled to 
allot sites in the abadi, but any dispute 
regarding such allotment shall be decided 
by a Revenue Officer. The plea was taken 
in the trial Court that the site of which 
the defendant was formerly in possession 
was not adequate for his needs and he 
was, therefore, entitled to hold the present 
site under sub-s, (1), of s. 203. We agree 
with the view of Gruer, J. in Bapu Kauhu 
v, Ganpat Rao (5), that if a tenant reason: 
ably requires a bigger site he ought to get 
it butits location should lie in the hands 
of the proprietor initially and that if there 
is any dispute it should be decided by a 
Revenue Officer but it is not open to a 
tenant to purchase a particular house and 
then claim to retain possession on the 
ground that he requires a larger site than 
he has, 

The case turns mainly on the interpre« 
tation of sub-s. (4) of s. 203. The “lambar- 
dar” is defined in s. 2 (6) of the Land 
Revenue Act, as the proprietor of a mahal 
appointed to discharge the duties imposed 
on a lambardar by this Act and those 
duties are set forth in s. 188 (1) of the Land 
Revenue Act. The position, therefore, is 
that the proprietor appointed to discharge 
the duties imposed onthe lambarder shall 
be entitled to allot sites inthe abadi. The 
powers of a lambardar are stated in 
s. 188 (2), and cl. (b) directs that he shall 
exercise the powers of the proprietors in 
matters relating to the village abadi. 
Bose, J. took the view that the lambardar 
in exercising the powers of the proprietors 
in matters relating to the village abadi 
under 8..188 (2) (b) and allotting sites in 
the abadi under s. 203 (4) acts not as the 
proprietor of the mahal but as the agent of 
the proprietors and that an agent cannot 
turn out one of his principals. In our 
opinion, it does not follow that the lambar- 
dar in exercising the powers imposed on 
him under s. 188 (2) acts not as the pros 


(5) 1 LR (1937) Nag. 350; 169 Ind. Oas,574; AIR 
1937 Nag. 107; 10 R N 12, 
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prietor of the mahal but as the agent of 
the proprietary body. There is a clear 
direction that the proprietor appointed to 
discharge the duties imposed on alambardar 
shall exercise the powers of the proprietors, 
and the powers are necessarily given to the 
person who has to perform the duties, An 
individual proprietor by himself has no 
power to allot sites in the abadi; it is the 
lambardar alone who can do so. Even if 
it be held that he is the agent of the 
proprietary body, he is the agent appointed 
not by them but by Govt. under the Land 
Revenue Act and he has the powers con- 
ferred on him by that Act. At p. 229 
of Barway’s “Law of Tenancy in O. P.”, 
1936 edition, it is stated:— 

“The position of the lambardar being no higher 
than that of a mere agent of the proprietary body, 
the view propounded by the learned Judge (in 
Devaji v, Govind (2), appears, at first sight, to be 
antagonistic to the basic principles of the law 
governing the relationship between principal and 
agent, and it certainly looks preposterous that an 

“ agent should have the power to turn out one of his 
own principals. But if each one of the co-sharers 
were allowed to interfere with the village manage- 
ment which is growing more and more complex, the 
result would be a chaos. It is for this reason that 
only one member of the proprietary body, namely the 
lambardar, is put in sole charge of the village 
management and is empowered to take necessary 
action even as against aco-sharer. No other course 
is posgible to ensure efficient management,” 

With that view we agree. If it were open 
to every petty co-sharer to buy a house in 
the village abadi without the consent of the 
tambardar, the position might easily 
become impossible, anditis no answer to 
say that the other co-sharers have the 
remedy of partition, because an application 
for partition of the abadi in euch a cass 
would probably be refused under s. 166, of 
the Land Revenue Act. Such sub-division 
of the abadi would obviously be most in- 
convenient, if not impossible, 

Much of the argument contained in the 
judgment of Bose, J. is to be found repeated 
in the judgment of the Division Bench in 
Ganga Prasad v. Itwari Singh (6). The 
remarks, however, were, in our opinion, 
obiter because there the lambardar bad 
mortgaged his house in the abadi and 
claimed to retain possession of it as an ex- 
proprietary tenancy of sir after the morte 
gage had been foreclosed. As the learned 
Judges pointed out, aub-s. (8) of s. 203, of 
the Land Revenue Act provides that noth- 
ing shall affect the terms of any contract 
between the proprietor and the holder of a 
site in the abadi, and it was, therefore, 


(6) A IR 1939 Nag. 287; 189 Ind.Oas, 273; 1939 N LJ 
429; 13 RN 91. É 
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impossible for the lambardar to contend 
that the transfer was invalid because he 
himself had not consented toit. In Gulab 
Singh V. Chhatar Singh (7), Stone, C.J. 
remarked that 

“even a co-sharer would not have a right to choose 


any site he wished unless he had the consent of the 
lambardar to that choice.” 


It is possible that the remark was obiter, 
but that view, in our opinion, is the correct 
view. 

The delay that occurred between the 

transfer to the defendant and the bringing 
of the pressnt suit might be a valid defence 
against an equitabls claim'for joint posses» 
sion, but kere, in our opinion, the plaintiff 
is legally entitled to claim possession of the 
site and so that claim must be decreed if it 
isnot barred by limitation. The consent of 
the plaintiff might have been inferred from 
the delay, but that was not pleaded and the 
plaintiff may have been unaware of the 
transfer for some tims as hə lives in a 
different village. 
- Ia our opinion, therefore, the allotment 
of sites in the abadi is a matter that has 
been placed in the hands of the lambardar, 
and it is not open to a co-sharer to buy up 
a site without the lambariar’s consent and 
claim to retain possession of that site. 
The appeal is allowed with costs through- 
out and the decree of the trial Oourt for 
possession of the site in dispute is restored. 
Counsel’s fee in this Court Rs, 75. 


8. Appeal allowed. 


(7) I LR (1937) Nag. 58; 166 Ind, Oas. 563; AIR 
1936 Nag. 283; 19 N LJ 211; 9 R N 125. 





. RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 4 of 1940 
April 2, 1940 
Roserts, O. J. AND BLAGDEN, J. 
K, A, RAMASWAMY NAIDU — 
APPELLANT 
versus 
A. Y. LAZARUS—RESFONDENT 

Presidency Towns Insolvency Act (Rangoon) (IIT 
of 1909), ss. 39 (1) (b), 60 (2)—Order under s. 39 (1) (b) 
—Order under s, 60 (2), if can be added. 

Where a Court has under s. 39 (1) (b), Pres. Towns 
Insol, Act, suspended the discharge for a specified 
time, itcan add to the order under s. 39 (1) (6) an 
appropriation orderunder s. 60 (2). In re Walmeley; 
Ea parte Bankrupt (2), relied on, 


O. Misc. A. from an order of the High 
Court in Insolvency Oase No, 92 of 1937. 


Mr. Bhattacharya, for the Appellant. 
Mr. Dangali, for the Respondent, 
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. Roberts, C. J.— This appeal must be 
allowed. With all respect, I feel that the 
learned Judge perhaps did not have put bee 
fore him the provisions of s. 60 sub-s. (2); 
Rang. Insol. Act, and that the position 
in regard to 8, 39 of the Act, was there- 
fore rendered not quite clear. In the case 
before Braund, J., that learned Judge did 
not desire to refuse the discharge, but to 
take one of the other two courses open to 
him under s, 39. And whats. 39 enacts, so 
far as the two kinds of suspensions are cone 
cerned, in this: either that the suspension 
must be for a specified time, or if the time 
is left vague, the suspension may be for a 
period which will elapse when four annas 
in the rupee has been paid to the creditors. 
The learned Judge, in plain terms, suspen- 
ded the discharge for a specified time, 
under s. 39 (1) (b) of the Act, and, to put 
the matter in commonplace language, the 
insolvent then knew, when he left the 
Court, that he would get his dischage 
within thirty months. There was, therefore, 
no vagueness in the order, At the same 
time, the learned Judge, acting under 
s. 60 (2) of the same Act, having found that 
the insolvent was in receipt of a salary, 
to which the Act applied, made an order 
of {payment of a part of it to the Official 
Assignee. This is known as an appro- 
priation order, and the amount ordered 
to be paid was Rs. 35 a’ month. And the 
learned Judge was quite within his rights 
in adding to the order under s. 39 (1) 
(b) an appropriation order under s. 60 
(2). The learned Judge took quite a 
different course from that which he had 
taken some years before in Bola Ram v. 
Sohan Singh (1). In that case the Court, on 
appeal, found it necessary to allow an 
appeal from this learned Judge, who had 
then said : 

“eI take the view that this insolvent can 
and should pay twelve annas in the rupee.. e.s...» 


I shall accordingly suspend his discharge until 
twelve annas in the rupee is paid,” 


The effect of that order would be that 
the insolvent leaving the Oourt might not 
know when he could pay twelve annas in 
the rupee and it would not be an order 
“under s, 39 (1) (b) suspending the dischage 
“for a specified time at all, but suspenping 
his discharge until a specified payment, exe 
ceeding four annasin the rupee, had been 
made, and therefore as the Oourt of Appeal 
` pointed out, was beyond his power. Mr. 
Dangali has urged upon us that the effect of 
the order passed by the learned Judge in 


(1) 13 R 355; 156 Ind. Oas, 982; AIR 1935 . 200 
8R Rang. 59. : ane 
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the present case will be the same as that 
passed in Bola Ram v. Sohan Singh (1), be~ 
cause the insolvent will not get his dise 
charge until in fact the creditors, under 
the appropriation order, have received 
more than four annas in the rupee. But 
the whole point of the difference is this; 
that in the present case the in- 
solvent knows that he is going to receive 
his discharge within a specified time. The 
order has been made under s. 39 (1) (b), and 
the mere fact that the creditors are going 
to receive some part of their dues ought to 
be a matter of satisfaction rather than 
regret. We have had the case in In re 
Walmsly: Ex parte Bankrupt (2), cited to us 
and there Pillimore, J. said ; 

` “There is no jurisdiction to suspend an order of 
discharge till two conditions have been satisfied, 
one of time and one of payment. There, is however, 
power to suspend for either, and to suspend for 


time and to attach conditions ag to portion of the 
debtor's future earnings,” 


That is exactly what has been done here. 
It was a suspension for a specified time, 
conditions having been attached, under the 
provisions of s. 60 (2), Rang. Insol. Act, 
as toa portion of the debtor's future 
earning, in the sense that an appropriation 
order under that section has been made. 
The object of the statute is not that insol- 
vents should not pay a sum exceeding four 
annas in the rupee, but that. if they do so 
there should be a reasonable certainty in 
their minds as to the date on which they 
will get their discharge, That certainty 
exists here and, for these reasons, this ap- 
peal must be allowed with costs, Advocate's 
fee in this Court, three gold mohura. 

Blagden, J.—An order suspending an 
insolvent’s discharge for a definite time, an 
order suspending an insolvent's discharge 
until the insolvent pays four aunas in the 
rupee, and an order of discharge conditional 
on judgment being entered, are each in 
the nature of a punishment, That is what 
s.39(1) (b), Rang. Insol, Act, is for. But 
punishment of insolvents and protection 
of the public against them are not the 
only objects of the Insol. Act: another 
object is to try to secure some measure of 
payment tothe. creditors of the particular 
insolvent, and that is what s, 60 of the Act 
is for. In my opinion, the fallacy of Mr, 
Dangali’s argument, which was both inge» 
nious and ingenuous, is that it confuses 
punishment on the one hand and an attempt 
to secure payment on the other. A man is 
not punished because he is made to pay 
some portion of his just debts: his punish- 

(2) (1908) 98 L T 55; 15 Manson 342; 52S J 192, 
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ment is in so far as his discharge is suspen- 
ded or refused. Here the Court imposed a 
particular punishment: that is not made 
any the worse, or made illegal, because the 
Court also did something else, namely set 
aside a portion of the debtor's future pay 
forthe benefit of the creditors. In these 
circumstances, I entirely agree with what 
my Lord has said, 
E. Appeal allowed. 


LAHORE HIGH COURT 
Oriminal Revision No. 1172 of 1940. 
September 25, 1940 
Skemp, J. 

Mst. DAROPTI—PETITIONER 
versus 
PARAS RAM—ReEsponpant 

Criminal Procedure Code (Act V of 1896), s. 250—~ 
Categorical finding that complaint is false, èf neces- 
sary —Case triable only by Court of Session tried by 
section 30 Magistrate—Whether can award compensa- 
tion. 

The law does not require a categorical finding that 
the complaint is false but that the Magistrate should 
be of opinion that the accusation is false, As to 
being vexatious, surely a false accusation of raps is 
vexatious tothe person accused. [p. 297, col. 1.] 

Where a case, ordinarily triable only by a Court of 
Session such as a case of rape, is tried by a Magistrate 
empowered under s. 30, Oriminal P, O., the Magis. 
trate is competent to award compensation. Emperor 
v. Dadu (1) and 49 Ind. Oas. 173 (2), dissented from, 
163 Ind. Oas, 163 (4), followed, [p. 297, col. 2.) 


Cr. R. case reported by the Sessions 
Judge, Amritsar, Dated June 17, 1940, 


Facts.—One Paras Ram was challaned 
by the Police under s. 376, I. P, O., for com- 
mitting rape on the person of the complains 
ant Mst. Daropti. The learned Magistrate 
after recording the entire prosecution evi- 
dence, came to the conclusion that the case 
was false and accordingly discharged Paras 
Ram; at the same time, he called upon 
the complainant Mast. Daropti to show 
cause why she should not be ordered to 
pay compensation under s. 250, Oriminal 
P.C., fora false and vexatious prosecution 
of Paras Ram. Mst. Daropti replied that 
the case was true whereupon the learned 
Magistrate made an order directing her to 
pay Rs. 50 as compensation to Paras Ram 
under s. 250, Oriminal P. O., orin default 
suffer thirty days’ simple imprisonment. 
Mst. Daropti has filed a petition for revision 
of the order of discharge as well as the order 
under s. 250, Criminal P. O. 

Report.—Having examined the record of 
this case, I am satisfied that the accusation 
brought by Mst. Daropti was highly doubt- 
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ful. Paras Ram is aged about 24 and has 
a young wife aged 20, who on the showing 
of the plaintiff herself was living with Paras 
Ram until four days before the alleged 
rape, According to Paras Ram himself, 
She was with him on the day of the alleged 
rape. Onthe other hand, Mst, Daropti is 
by her own showing an old woman and 
according to the medical evidence a very 
old woman. She gives her age as 50 years. 
Dr, Mohammad Nawaz Khan who examined 
her said that she was 65 yearsold, On her 
own showing, if would require a very high 
degree of sexual perversity in Paras Ram 
to work himself up into a statein which he 
would wish tohave intercourse with Mst. 
Daropti, forcibly. Lust isthe basis of all 
rape, and itis impossible to imagine that 
Paras Ram could have lusted after Mst. 
Daropti. : 

There are indications to be found in the 
prosecution evidence that if there was in- 
tercourss between Paras Ram and Msh 
Daropti, it happened with the latter's con- 
sent. There are, remarkably enough, three 
eye witnesses who profess to have seen 
Paras Ram lying on top of Mst. Daropti, 
in the final stages of copulation, and they 
all say that a pillow had been placed under 
Mst, Daropti’s buttocks. Mst. Daropti here 
selfsays that the pillow was under her 
head, but if so, there is no explanation for 
the presence of semen on it, Tais could only 
have happened if the pillow were placed 
immediately underher private parts. Tha 
fact of this pillow being where it was shows 
adegree of preparation which could not 
possibly have been accomplished without 
the co-operation of Mst. Daropti, This con- 
clusion is strengthened by a statement of 
one of the alleged eye-witnesses that Paras 
Ram's trousers were hanging on a nail in the 
room where they found him. If Paras Ram 
has been raping Mst. Daropti, there is no 
doubt that he could not possibly have had 
the opportunity of removing his trousers 
and hung them up on a nail, for in that 
case Mst. Daropti would at least have ate 
tempted to escape from the room, and could 
have done so without difficulty for the door 
was not chained from the inside. The fact 
that the door was left open is a further 
factor showing that rape was probably not 
committed, Since Mst. Daropti is an old 
woman, Paras Ram need not have had any 
difficulty in bolting the doorin the inside 
before commencing to have his will of her. 
The fact that the door was merely closed, 
but not bolted indicates that he had no fear 
of being surprised, and this would show that 
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there was no danger from the woman rais- 
ing cries, ete, Finally, evidence was Jed to 
show that semen was found inside Mst. 
Daropti’s vagina; there ie no evidence to 
show whether itis possible to find active 
semen in the vagina after the expiry of 
twenty hours, asin the present case, and 
moreover, it is in evidence that Mst. Daropti’s 
husband had access to her in the interval 
between the alleged occurrence and the 
taking of swabs by the doctor the following 
day. However, supposing that the semen 
was that of Paras Ram, this would show 
that the act of intercourse was completed 
and it is well known that it is almost 
impossible to commit rape upon a struggl- 
ing woman, provided she struggles with 
determination as Mst. Daropti states that 
she did, 


For these and other reasons, I have a 
strong suspicion in my mind that this 
“rape” was in fact copulation with consent, 
It is of course remarkable that Paras Ram 
should have coneented to copulate with 
this old woman, but several reasons could 
be adduced for that, e, g, the lure of 
money. It seems to be a possibility that 
the woman Mst. Daropti trapped Paras 
Ram by raising an alarm while copulation 
was in progress. This would explain the 
arrival of the alleged eye-witnesses, who 
appeared to be disinterested, but whose 
statements suffer frcm a definite weakness 
viza that they all say that they saw Paras 
Ram lying cn top of the complainant. If 
she raised an alarm in order to attract out- 
siders, it is certain that Paras Ram would 
have brought the intercourse to a stop 
immediately, and would not have waited 
until the witnesses had had time to arrive. 
Some of the witnesses came from a considere 
able distance. An indication of fabrica- 
tion is to be found, in my opinicn, in the 
fact that Mst. Daropti had a tear in the Pose 
terior end of her vagina which was bleed- 
ing. Blood from this tear was found on 
her dhoti, but it seems difficult to suppose 
that it could have dripped onto the dhoti, 
for itis -clear that the pillow was lying 
under her buttocks, and if the dhoti had 
intervened, no semen could have reached 
the pillow. Ifind it impossible to believe 
that this tear could have been caused to 
this old and long-married woman by the 
mere introduction of a penis, most probably, 
with her consent, As has been stated by 
Dr, Mohammad Nawaz Khan it would ree 
quire a hard substance to cause this tear 
and I consider that, in all probability, this 
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tear has been fabricated by artificial 
means. 

It is also significant that while the wit- 
nesses say that Mat. Daropti was behosh i. e.. 
unconscious when they arrived, she herself 
does not say anything of the kind. Her 
statement suggests that she was screaming 
to the end. In viewof the foregoing dis- 
cussion, I am of the opinion that the 
evidence led in this 
rape was committed is highly suspicious, 
and is liable on that account to be dis- 
believed, Therefore, I consider that the 
accused was rightly discharged, and I dec- 
line’ to interfere with the order of the 
learned Magistrate on’ this point. There 
remains, however, the order under s. 250, 
Oriminal P. O. While there are factors cone 
nected with this case which are calculated 
to create grave suspicion regarding its 
genuineness, it is to be admitted that there 
is not sufficient evidence to sustain a cates 
gorical finding that Mst. Daropti’s allegation. 


was false. Moreover, in order to hold that’ 


the complaint was vexatious, it is necessary 
to believe the statement of Paras Ram as an 
accused person, that there wasa dispute 
between him and Mst. Daropti'’s husband 
regarding certain looms, and Mst. Daropti 
and her husdand had concocted the case in 
order to getrid ofhim. This allegation by 
Paras Ram was denied by Mst. Daropti, 
and is not sustained by any other good evi- 


dence on the record. Therefore it is not- 


possible to arrive at the conclusion that the 
ecmplaint was vexatious. This being the 
case, the order under g. 250, Criminal P. O., 
cannot be maintained. Since this order is 
by a First Olass Magistrate, and the come 
Pensation awarded does not exceed Rs. 50, 
I bave no power to interfere directly with 
it and I accordingly forward the proceedings 
to the High Oourt with the recommenda- 
tion that the order awarding compensation 
be set aside. 


Mr, Jhanda Singh, for Mr. A. N. 
Chona and Mr. A, N. Chona, for the Peti- 
tioner, i 


Mr. Narindar Nath, for the Respondent, 


Order.—These proceedings concern an 
order for compensation made under s, 250, 
Oriminal P. O, Mst. Daropti made a report 
at Police Station that she had been raped by 
Paras Ram. A Magistrate exercising s. 30 
powers discharged Paras Ram and directed 
Daropti to pay Rs. 50 compensation under 
e. 250, Criminal P. O., for the following 
reasons aMong others: Daropti and her 
husband Brij Lal and Paras Ram and his 


case to show that 
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wife occupy two different chaubaras in the 
same house, Brij Lal being the owner and 
Paras Ram the tenant. The accused when 
asked for his explanation made a long and 
detailed statement to the effect that he had 
‘a dispute with Brij Lal about handlooms. 
Mst. Varopti is at least 50 years of age and 
probably more ; in fact the medical Superin- 
tendent of the Civil Hospital, Amritsar, 
said she was about 65. On the other hand, the 
accused isonly 22 and hasa young wife aged 
20 who Daropti herself admitted had left 
the house only four or five days previously. 
Paras Ram stated that she was still in the 
house on the date of the alleged occurrence. 
There were eyewitnesses to the alleged 
rape which was supported to some extent 
by medical evidence. The Magistrate thought 
the medical evidence was capable of other 
explanation. The matter came on revision 
before the learned Sessions Judge who agreed 
that Paras Ram was rightly discharged but 
thought that the order for payment of coms 
pensation was not justified and recommend- 
ed that it be set aside. He had a “strong 
suspicion in his mind” that there had in 
fact been sexual intercourse with consent, 
This was nobody’s case. In the course of 
his order the learned Sessions Judge said 
“There is not sufficient evidence to sustain 
a categorical finding that Mst. Daropti’s 
allegation was false”, and that it waa not 
possible to arrive at the conclusion that 
“the complaint was vexatious. The learned 
Sessions Judge has misdirected himself, 
Section 250 says that : 

“If, in any case instituted upon complaint -or 
upon information given to Police Officer or ato a 
Magistrate, one or more persons is or are accused 
before a Magistrate of any offence triable by a 
Magistrate and the Magistrate by whom the case 
is heard discharges or acquite all or any of the 
accused, and is of opinion that the accusation 


against them or any of them was false and either 
frivolous or vexatious, the Magistrate May... e.” 


The law does not require a categorical 
finding that the complaint is false but that 
the Magistrate should be of opinion that the 
accusation is false, I take it that this means 
a lower degree of proof than the Sessions 
Judge means. As to being vaxatious, surely 
a false accusation of rape is vexatious to the 
person accused, On the whole, on the merits 
I am inclined to agree with the Magistrate 
rather than the Sessions Judge, but another 
“point is argued before me, namely thats. 250, 
does not apply to a case of rape, it applies 
to cases triable by a Magistrate whereas the 
offence of rape is triable by a Court of Ses- 
sion, On my suggesting that s. 30, Criminal 
P, O., makes the offence of rape triable by a 
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Magistrate with enhanced powers in the 
Punjab Counsel cited authority that in this 
Court it has been consistently held thats. 250 
only applies to false complaints triable by 
any Magistrate of the first or lower class. The 
cases are Emperor v. Dadu (1) where Reid,. 
©. J. held that where a case, ordinarily 
tribale only by a Court of Session is tried by 
a Magistrate empowered under s. 30, Orimi- 
nal P. C. the Magistrate is not competent to 
award compensation. The special provisions- 
of s. 30 which enable a Magistrate to try 
offences only triable by a Court of Session 
‘as a Magistrate’ does not make such offence 
‘triable by a Magistrate’ for the purposes of 
s. 250, Criminal P, O. This judgment was fol- 
lowed by Sir Henry Rattigan, O. J., in Mu- 
hammed v. Bhola (2), and both were follows 
ed by a Bench, Fforde and Zafar Ali, JJ.» 
in Amin Lal v. Emperor (3). The learned 
Sessions Judge in reporting this case re- 
marked that 4 
“with the law as itnow stands, a complainant can 
avoid the consequence of instituting a false and 
vexatious complaint by adding a false and frivol- 
ous aceugation of an offence triable only by Court of 
Session.” 

In this case the false charges were partly 
triable by a First Olass Magistrate and 
partly not, and as the compensation was 
not distinguished between them the Bench 
held that the order was bad for uncertainty. 
Emperor v. Dadu (1) and Muhammad v. 
Bhola (2) were considered and expressly 
diesented from by a Bench of the Rangoon 
High Oourt in a case reported in Ma Sin v. 
Maung Maung Lay (4), Baguley J., said : 

“I can see no point of principle involved. Why a. 
man who charges another with being a petty thief, 
can be made liable to pay compensation, whereas, 
if he chargeshim with being a dacoit, he should 
be free from all liability, I entirely fail to under-- 
stand. The principle which I deduce from s. 250 
is that the Magistrate can only pass the order if he 
is able to dispose of the case himself personally; in 
other words, if he is able to end the casa by pass- 
ing an order which operates to the detriment of the- 
accused, then he is equally able to end the case by 
paseing an order which is to the detriment of the 
complainant.” A 

1 must say this is the view which I would 
follow, and I have considered referring this 
case to a larger Bench but as on the merits- 
the matteris not free from doubt I have 
come to the couclusion thatitis not a suit- 
able case to take sup ae considerable 

» 139P j 
D A Ooi Ind. Oas. 173; A I R 1919 Lah. 


199; 20 Cr. L J 141, 
(3) 11 L 558; 126 Ind. Oas, 792; A I R 1930 Lah, 482;. 
81 Or, L J 1133; 31 P L R 869; Ind, Rul. (1930) Lah. 
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hesitation I accept the recommendation of 
the learned Sessions Judge and set aside 
the order for compensation- 

A ; Order set aside. 


ALLAHABAD HIGH COURT 
First Appeal No, 159 of 1936 
August 6, 1940 
TQBAL AHMAD AND VERMA, JJ. 

Ke. DIGBIJYA SINGH AND ANOTHER— 
APPELLANTS 

Tersus 
BUDH SEN—DEFENDANTS AND OTHERS— 
RESPONDENTS 

U, P. Agriculturiste' Relief Act (XXVII of 1934), 
-s8. 33, 2 (8)—-Usufructuary mortgagee to appro- 
priate profitaof property in lieu of interest—No 
rate of interest fized—Profits, if “ interest " within 
-B. 2 (8)—Suit in respect of mortgage, if competent 
under s, 33. 

The profita of the property usufructuarily mort- 
gaged which the mortgagee appropriates in lieu 
of interest are covered by the definition of" in- 
-terest " in s. 2 (6), U. P. Agri. Relief Act, 

Consequently, a suit under s. 33 is competent in 
‘the case of a usufructuary mortgage in which no 
‘rate of interest is specifically mentioned in the 
*mortgage-deed. 173 Ind. Oas, 676 (1), 178 Ind. Cas. 
177 (2), 178 Ind. Qas, 437 (3) and 175 Ind, Cas, 50 
-(4), relied on, 


F. A, against the decision of the Bub- 
-Judge, Bulandshahr, dated March 4, 1936. 


Dr. K.N, Katju and Mr, S. N. Katju, for 
‘the Appellants. 


Mr. C. B, Agarwala, for the Respondents. 


Verma, J.—This isa plaintiffs’ appeal 
and arises out of a suit under 8. 33, U. P, 
‘Agri, Relief Act (Local Act, XXVII of 1934). 
The Court below has dismissed the suit, 
The transaction in respect of which the 
‘suit was brought is a usufructuary mort» 
gage made on March 11, 1905 the princi- 


pal mortgage money being Rs. 30,000, It’ 


-appears that the mortgagee was put in pose 
session of certain property which was 
mortgaged to him, with the stipulation that 
he was to enjoy the profits in lieu of 
:-Interest on the mortgage money. It further 
appears that during the currency of the 
mortgage certain leases were executed by 
the mortgagee in favour of the mortgagor 
Kr. Digbijya Singh who alone by a parti- 
tion in the mortgagor's family remained 
interested in the transaction asa mortgagor. 
‘One of these leases was executed on June 
29,1915, and Digbijya Singh agreed to 
pay tothe mortgagee a sum of Rs. 1,725 
‘per annum on account of the profits of the 
property. When the term fixed in this lease 
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expired another leasa was given by the 
mortgagee to Digbijya Singh on November 
30, 1925. The lease money was increased to 
Rs, 4,870 per annum out of which it was 
agreed that asum of Rs. 2,100 would be paid 
by the mortgagor lessee tothe mortgagee 
lessor every year and that the balance, 
Rs, 2,770 would be paid by the mortgagor 
lessee as the Govt, revenue of the morts 
gaged property. The Court below has 
relied on the provisions of s, 77, T. P, Act, 
and has held that s.33 does not apply to 
a case like the present." Its view seems 
to be that no suit under s. 33, U.P. Agri. 
Relief Act, can be filed in respect of a 
mortgage in which the agreement between 
the mortgagor and the mortgagee is that 
the profits of the property, possession over 
which was given to the mortgagee would 
be appropriated by the mortgagee in lieu 
of interest on the mortgage debt: in other 
words, that a suit under s, 33 of the Act 
cannot be permitted in the case of a usu» 
fructuary mortgage in which no rate of 
interest is specifically mentioned in the 
morigage deed. i 

Dr. Katju for appellants has contended 
that the view taken by the Court below is 
wrong and has relied on the case in Dharam 
Singh v. Bishan Sarup (1), Wahid-uddin v. 
Makhan Lal (2), Sheo Charan Lal v. Umrao 
Begum (3) and Ram Narain v. Chandrika 
Prasad (4), These decisions on the face of 
them support the contention of the learned 
Counsel. Mr. Ohandra Bhan Agarwala for 
the respondents has sought to distinguish 
the cases in Dharam Singh v. Bishan 
Sarup (1), Wahid-uddin v. Makhan Lal 
(2) and Ram Narain v. Chandrika 
Prasad (4},on the ground that those were 
cases in which a certain rate of interest 
was specified in the mortgage deed. He 
concedes that the decision in Sheo Charan 
Lal v, Umrao Begum (3), is against him, but 
urges that the view taken inthe decision 
iu that case by the learned Single Judge 
is not correct and should not be accepted. 
We are unable to accept the contention 
of the learned Counsel! for the respondents. 
In the first place we do not agree withhim 

(1) (1937) A L J 882; 173 Ind. Oas. 676; A I R 1938 
All. 1; IL R (1988) All, 29; 1937R D 536;10R A 
497; 1938 A LR 161. 

(2) (1938) A L J 872; 178 Ind, Oas. 177; AT R1938 
All, 564; ILL R (1938) All, 781; 1938 R D 782;11R A 
279; 1938 A L R 822, 


(8) (1938) A L J 892; 178 Ind. Oas. 437; A I R 1938 
All, 611; 1988 R D 794; 1938A L R854; HIR A 
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(4) A IR 1938 Oudh 158; 175 Ind. Oas. 50; 14 
Luck, 49; 1938 O W N 535; 10 R O 307; 1938 0L R 
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that the decisions in the three cases men- 
tioned above which he seeks to distinguish 
are really distinguishable. The propositions 
of law which have been laid down in those 
cases are clearly applicable to those cases 
also in which no rate of interest is specified 
in the mortgage deed. “Interest” is thus 
defined in s. 2(8), U. P. Agri. Relief Act: 

“Interest includes the return to be made over 
and above what was actually lent, whether the 
game is charged or sought to be recovered specific- 
ally by way of interest or in the form of service 
‘or otherwise.” 


The profits of the property usufructuarily 
mortgaged which the mortgagee appro- 
priates in lieu of interest are, in our opinion, 
clearly covered by this definition. In the 
second place we are iu full agreement with 
the views expressed by Misra, J. in Sheo 
Charan Lal v. Umrao Begum (3). We have 
come to the conclusion therefore that the 
decision of the Court below that s. 33 of 
the Act does nct apply toa case like the 
present is erroneous and must be set aside. 
Accordingly, we allow this appeal, set 
aside the decree of’ the Court below and 
remand the case to that Court with the 
‘direction that it shall readmit the case to 
its original number and shall proceed to 
hear and decide it according to law. The 
appellants are entitled to their costs in this 
Qourt. The costs in the Oourt below will 
abide the event. The court-fee paid on the 
memorandum of appeal shall be refunded 
to the appellants. 


D, Appeal allowed. 


MADRAS HIGH COURT 
Referred Trial No. 114 of 1940 and 
Criminal Appeal No. 486 of 1940 

September 16, 1940 
Burn AND Laksamana Rao, JJ, 
VETTUKATTU PACHAYANNA 
GOUNDAN—PrisonEr—Acovssp 


versus 
VETTUKATTU PACHAYANNA 
GOUNDAN— APPELLANT——ACOUSED 

Criminal trial--Murder—Sentence—Mere fact that 
long time elapsed between crime and punishment 
whether ground for giving lesser punishment—Cri- 
minal Procedure Code (Act V of 1898), 8. 288—Held, 
that in circumstances Sessions Judge was justified 
in admitting depositions of witnesses in Magistrate's 
Court under s. 288 and treating them as substantive 
evidence, 

The mere fact that along time had elapsed be- 
tween the commission of the crime of murder and 
punishment for it alone isno ground for imposing 
a lesser sentence. On the contrary it would be a 
dangerous proposition to state that if a murderer 
succeeds in making himself scarce for a number of 
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years, he may then hope to eseape the extreme 
penalty of the law inacase in which the extreme 
penalty is clearly called for. There are no exten" 
uating circumstances inthis case, Refd. Trial No, 
141 of 1929, not approved. 

Where in a murder case, eye-witnesses gave evi» 
dence inthe Magistrate’s Court against the accused 
in accordance with the statement made by tha 
deceasad inher dying declaration but when they 
came tothe Sessions Court, alleged thatthey had 
no personal knowledge ofthe occurrence and the 
Sessions Judge admitted as evidence under s. 288 
of the Oriminal P. O., the depositions of the wit- 
nesses in the Magistrate's Court: 

Held, that the Sessions Judge was fully justified 
in so doing and in treating those depositions as 
substantive evidence. 


Trial referred by the Court of Session 
of Salem Division for confirmation of the 
sentence of death passed upon the said 
prisoner in Oase No. 42 of the Oalendar 
for 1940, on Wednesday, July 17, 1940. 

Or, A. by the said prisoner against the 
said sentence of death passed upon him 
un said case on Wednesday, July 17, 
1940. 

Mr, P. Bast Reddi, engaged under r. 228 
of the Criminal Rules of Practice and 
Orders, 1931, 

The Public Prosacutor, for the Crown. 


Burn, J.—The case against the appellant 
was that at about sunset on June 18, 
1934 near the village of Mandagapalayam 
he stabbed two women witha spear in» 
flicting fatal injuries upon them. The 
two women were named Pappayi and Palani. 
The appellant had been on terms of 
illicit intimacy with Palani andit is said 
that Pappayi had persuaded Palani to 
give him up. This was the supposed 
motive forthe attack by the appellant 
upon the two women, 

Pappayi and Palani were both taken to 
the hospital at Trichengode the same 
evening and as they werein a dangerous 
condition, Sub-«Magistrate (P. W. No, 13) 
was sent for and both of them made dying 
declarations. ExhibitD is the dying 
declaration of Palani but the learned 
Sessions Judge has not relied on this 
because it contains internal evidence that 
Palani was not fully conscious when she 
was making her statement. Echibit E is 
the dying declaration of Pappayi who 
was fully conscious while her statement 
was being recorded, Besides the evidence 
contained in the dying declaration of 
Pappayi, there were the depositions in the 
Magistrate's Court of no less than seven 
eye-witnesses, the women (P. Ws. Nos. 3 to 
9) who were accompanying Palani and 
Pappayi on their way back from their 
field. All these witnesses in the Magistrate's 
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Court gave evidence against the appel- 
lant in accordance with the statement 
made by Pappayi in her dying declaration. 
But when they came to the Sessions Court 
five of them (P, Ws. Nos. 3, 4,5,6 and 8) 
alleged that they had no personal know- 
ledge of the occurrence. One(P. W. No. 9) 
said thatshe had only seen the stabbing 
of Pappayi and only one (P. W. No. 7) had 
adhered to the testimony which she gave 
before the cowmitting Magistrate. In 
these circumstances the learned Sessions 
Judge admitted as evidence under s. 288 
ofthe Oriminal P. ©. the depositions of 
P. Ws. Nos. 3,4, 5,6 and 8 in the Magis- 
trate's Court. It is quite clear that he 
was fully justified in so doing and in treats 
ing those depositions as substantive evi» 
dence. 

The appellant absconded and was not 

arrested until March 27,1940 when P. W. 
No. 15 a member of the vigilance committee 
found himon the street, and, having some 
recollection in his mind of a Gazette noti- 
fication, arrested him and took him to the 
Sub-Magistrate of Trichengode. That is 
the reason why this case did not come on 
for trial until July, 1940, 
4 Learned Oounsel for the appellant has 
quite rightly made no attemptto show 
that the evidence against the appellant 
cannot be accepted. He has urged only 
the question of sentence. Quoting the 
judgment in Referred Trial No. 141 of 1929, 
learned Counsel has urged that since the 
offence took place more than 6 years ago, 
the appellant might be let off with a sen- 
tence of transportation for life. We see 
that in the case referred to, the only reason 
for reducing the sentence of death which 
had been passed by the learned Sessions 
Judge toa sentence of transportation for 
life was that ten years had elapsed bete 
ween the crime and the punishment. With 
due respect we do not think that that alone 
18 any ground for imposing a lesser sen- 
tence, On the contrary we think it would 
be a dangerous proposition to state that 
if a murderer succeeds in making him- 
self scarce fora number of years he may 
then hope to escape the extreme penalty 
_of the law in a case in which the extreme 
penalty is clearly called for. There are 
no extenuating circumstances in this case. 
The appellant deliberately committed two 
murders, without any excuse, 

We confirm the conviction of the appellant 
for the two offences of murder and the 
sentence of death and dismiss his appeal, 

N.B. Appeal dismissed. 
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OUDH CHIEF COURT 
Execution of Decree Appeal No, 1 of 1940 
December 11, 1940 , 
YORKE ANp BENNETT, JJ. 
HARI SARAN DAS—JUuDGMANT-DEBTOR— 
APPELLANT 


versus 
HAR KISHAN DAS—DEORER*HOLDER— 


RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934, 
ss. 7, 6, 9-A—Bar of s.7(3), scope of-—Decrees ob- - 
tained on basis of liability for unliquidated damages 
—Bar of 3.7 (3) if applies—Decree for costa—At 
what stage, it becomes debt—Whether decree for 
unliquidated damages—Appointment of Receiver in 
case of decrees obtained on basis of private debt: 
incurred after passing of order under 8. 6. 

The bar under s.7 (3), U. P. Encum. Estates 
Act ig limited to decrees obtained on the basis of 
any private debt incurred after the passing of the 
order under s.6, According to the definition in 
s. 2 the word ‘debt’ does not include a liability for 
unliquidated damages, sothat there isno bar in the 
case of decrees obtained on the basis of a liability 
for unliquidated damages. There is also no bar in 
the case of decrees passed on the basis of a public 
debt. The execution of all decrees is not barred 
merely because auch execution would interfere with 
the scheme of the Act. [p. 301, col. 2.) 

In the case of costs in an appeal it can hardly be 
said until the appeal is decided and orders have 
been passed about costs that there is any debt at 
all, It is no doubt tras in one sense that a liabili- 
ty to have costs awarded against him is incurred 
by every appellant when the appeal is preferred, 
but the measure ofthis liability cannot be ascer- 
tained until the decree is passed, and the passing 
of a decree for damages does not make itany the 
less a decree for unliquidated damages. 168 Ind. 
Oas, 633 (1), not approved. [p. 302, col, 1.] 

A decree-holder who has obtained his decree after 
the initiation of proceedinga under the Encum. 
Estates Act must wait until the landlord ceases to 
be subject to the disabilities mentioned in s, 7 (3). 
[p. 301, col. 2.] 

Per Bennett, J., (Yorke, J., doubting)—Ié was not 
intended by s. 7 (3) to allow execution through the 
medium of a Receiver in the casa of decrees obtained 
on the basis of a private debt incurred after the 
passing of the order under s. 6. [p. 303, col. 1] 

Per Bennett, J.—Wherethe Receiver has been ap- 
pointed “ to take possession over the villages." This 
means that he isto have the same power asa Re- 
ceiver appointed under s.9-A would have. [ibid.| 


Ex. D. A. against the orderof the Civil 
Judge, Gonda, dated December 22, 1939. 


Messrs. M. Wasim, B. P. Misra, and K. 
M. Shameem, for the Appellant. 


Messrs. Niamatullah and G. D. Khare, 
for the Respondent, 


Judgment,—(December 10, 1940). This 
is an appeal against an order passed by 
the learned Oivil Judge of Gonda on De- 
cember 22, 1939, in execution proceedings. 

The appellant, Hari Saran Das alias Satgur 
Prasad, made an application on Septem- 
ber 5, 1935, under s. 4 of the Encum, Estates 
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Act and an order under s. 6 was passed 
on the same date. He was engaged in 
litigation at the time, and more than two 
years later, namely on December 21, 1937, 
‘a sum of Rs. 5,700 odd was awarded against 
him in an appeal to the Privy Council the 
‘decrae-holder being the respondent in the 
present appeal, Har Kishan Das, 

The Civil Judge of Gonda whose order 
is appealed against was also tha Special 
Judge dealing with Hari Saran Das’ applica» 
tion under the Encum. Estates Act. The 
decree-holder, Har Kishan Das’ applied on 
September 6, 1939, tothe Oivil Judge for 
execution of his decree. It was said in the 
application that since the decree was 
passed after the application under the 
Encum. Estates Act it was not affected by 
it. The decreeholder asked that the profits 
of certain villages might be attached and 
a Receiver appointed. 

The judgment-debtor filed an objection 
on the ground that no order for execution 
of any decree could be passed in view of 
the provisions of sub-ss. (2) and (3) of s. 7 
of the Encum, Estates Act. 

The Civil Judge was of opinion that 
these provisions did not apply, as the 
decree had not been obtained on the basis 
of a private debt incurred after the passing 
of the order under s. 6. No debt existed 
before the passing of the decree. Debt is 
‘defined ins, 2 as including “any pecuniary 
liability except a liability for unliquidated 
damages”. The costs of a suit, he observed, 
as long as they remain unascertained, are 

- unliquidated damages. They become a 
debt as soon as they are ascertained and 
this takes place when the decree is passed, 


Soa decree for costs must be treated as a. 


decree passed on the basis of unliquidated 
damages. 

The judgment-debtor possessed no pro» 
perty except that shown in the list published 
under s. 11, and there was a danger that 
the whole of this property might be 
absorbed in liquidation of his debts under 
the Encum. Estates Act. The Special 
Judge was of opinion that the appointment 
of a Receiver would not interfere with 
the scheme for the liquidation of those 
debts, as there should bea surplus from 
which the decree might be satisfied, if the 
scheme was propely managed. In these 
circumstances ‘he considered it just and 
convenient to appoint a Receiver and he 
appointed one, 

In appeal against this order the judgment= 
debtor contends thatthe execution of the 
decree in this way is barred by s.7 (3), 
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that the decree for costs being for an 
ascertained amount does not constitute a 
liability for unliquidated damages, and 
that the appointment of a Receiver is not 
justified. 

The main argument of the learned 
Counsel for the appellant is, however, that 
it would be contrary tothe scheme of the 
Encum. Estates Act to allow execution by 
a decree-holder outside the scope of that 
scheme, and that a decree-holder who has 
obtained his decree after the initiation of 
proceedings under the Encum. Estates Act 
must wait until the landlord ceases to be 
subject to the disabilities mentioned in 
s. 7 (3): this argument being supported 
by reference to the provisions cf s. 44 (3) 
which exclude for the purpose of limitation 
the period from the date of the decree to 
the date when the Collector declares that 
the landlord ceases to be so subject. 


It is certainly the case that a decree- 
holder must wait where execution is barred 
by s. 7 (3), but I donot read this sub- 
section as meaning that execution of all 
decrees is barred pending the proceedings 
under the Encum. Estates Act. Had that 
been the meaning it would not have been 
difficult for the Legislature to make such a 
clear cut provision, but the bar is limited 
to decrees obtained on the basis of any 
private debt incurred after the passing 
of the order under s. 6, According to the 
definition in s. 2 the word ‘debt’ does not 
include a liability for unliquidated 
damages, so that there is no barin the 
case of decrees obtained on the basis of a 
liability for unliquidated damages. Thore 
is also no bar in the case of decrees 
passed on the basis of a public debt, I 
cannot, therefore, agree with the contention 
that the execution of all decrees is barred 
merely because such execution would inter- 
fere with the scheme of the Act. No 
doubt difficulties might arise in executing 
decrees against proprietary rights in land 
mentioned in the notice published under 
s. 11, but I am not satisfied that they are 
insuperable, In the present case at least 
it does not appear that there should be any 
conflict of jurisdiction or interest. 


I might also point out that sub-ss. (2) 
and (3) of s. 7 clearly do not altogether 
bar the execution of all decrees; they bar 
the execution only of certain decrees 
against property mentioned in the notice 
under s. 11, other than proprietary rights in 
land, and against proprietary rights in 
land mentioned in that notice, There is 
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no bar to execution by the arrest and 
detention of the judgment-debtor, and there 
is no bar to execution against property 
not mentioned in the list under s. 11. 

It was argued that once damages are 
liquidated they become liquidated damages 
and can no longer be regarded as une 
liquidated within the meaning of the de- 
finition of ‘debt’ in s. 2, Reference 
wae also made toa Single Judge case of 
the Allahabad High Oourt, Hakim Moham- 
mad Bashirullah Khan v. Collector, Shah- 
jahanpur, as Manager Court of Wards (A. 
I. R. 1940 All. 245) (1) in which it was 
observed that liability for costs is incurred 
when a suit is brought, It was held in 
that case on the basis of this observation 
that a decree for costs obtained during the 
pendency of proceedings under the Encum. 
Estates Act could not be executed against 
the property referred to in s. 7 (2) and (3). 

With all respect I doubt whether these 
propositions are sound. In Halstury's Laws 
a eae Vol. 10 2nd Ed, p. 85 it is 
said :— 

“Damages are termed unliquidated when they 
have not been assessed beforehand by the parties 
or some statute. In which case the jury are at 


liberty, subject to rules governing the measure of 
damages to award such damages as they think fit". 


In the case of costs in an appeal it 
can hardly be. said until the appeal is 
decided and orders have been passed 
about costs that there is any debt at all. It 
is no doubt true in one sense that a 
liability to have costs awarded against him 
is incurred by every appellant when the 
appeal is preferred, but the measure of 
this liability cannot be ascertained until 
the decree is passed, and the passing of a 
decree for damages does not in my opinion 
make it any the less a decree for unliqui- 
dated damages. 

It was also contended for the appellant 
that the appointment of a Receiver could 
not be justified in view of the omission in 
the Encum. Estates Act, prior to the 
amending Act of 1939, to make any provi- 
sion for such appointment, and the con- 
tention was supported by reference to a 
ruling ofa Bench ofthe Allahabad High 
Oourt in Rajendra Singh v. Uma Prasad 
(A.J, R, 1938 All. 80) (2) that the Special 
Judge exercising jurisdiction under this 
Act has no power to appoint a Receiver in 
terms of O. XL of the Civil P. O. Re- 


dj) A I R19%40 All, 245; 188 Ind. Oas. 633; (1940) 
AL J 117; 13R A 43; 1940 O L R 366. 

(2) A IR 1938 All. 80; 173 Ind, Oas. 922; 1937 A 
ite 1316; 1938 RD 23; 10RA 521;1988A L R 
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ference was made in this case to a Fall 
Bench case, Anandi Lal v. Ram Sarup 
(1936 A.L, J., 605) (3), in which it was 
held that a mortgagor under a simple 
mortgage is entitled to remain in posses- 
sion of the property tillit is actually sold 
in satisfaction of the mortgage decree, and 
that a Receiver cannot be appointed of 
the mortgaged property so as to remove 
the mortgagor from possession of such 
property. 

In the present case, however, the appointe 
ment of a Receiver has been made by the 
Civil Judge in execution a decree, and not 
by a Special Judge in proceedings under 
the Encum. Estates Act, Moreover, the 
amending Act of 1939 has made special 
provision in a news. 9-A, for the appoint- 
ment of a Receiver, and though that 
section is not applicable here, its enact- 
ment may be thought to indicate that there 
was no repugnaney to the appointment of 
a Receiver in the Act as it stood previously. 


The learned Counsel forthe respondent 
argued that execution by the appointment 
of a Receiver does not amount to execution 
against any of the landlord's proprietary 
rights in land mentioned in the notice 
under s. 11, and that in any event in pro- 
ceedings under the Encum. Estates Act the 
land remains with the landlord in the first 
instance ; the rentis paid to him and is 
movable, not immovable property. A 
number of rulings were cited in support of 
this contention. In Kirtarth Gir v. Mathura 
Prasad Ram (I.L. R. XLVI All. 924) (4) 
it was held by the Allahabad High Oourt 
that when a Receiver is appointed in 
execution proceedings he is put into the 
position of the judgment-debtor and there 
is no transfer of the property from the 
judgment-debtor to him, A similar view 
was taken in Manohar Singh v. Hakim 
Riazuddin (A. I. R. 1934 All. 605) (5). To 
Rajindra Narain Singh v. Sandara Bibi 
(I. L. R. XLVII All. 885) (6), it was held 
by their Lordships of the Privy Oouncil 
that where an appellant's interest in 


(3) (1936) A L J 605; 163 Ind, Oas, 481; AIR 1936. 
All. 495; 1936 AL R595; 9R A 22; 53 A 949 


(F B). 
(4) 46 A 924; 81 Ind, Oas, 741 L R5 A 356 Rev; 


AIR 1925 All. 72. 

(5) A I R 1934 All, 605; 150 Ind] Oas. 665; 18 R D 
224; L R 15 A 242 Rev; 1934 A L J 770; 1934 A L. 
R710;7RA% 

(8) 47 A 385; 87 Ind. Oas. 295;41 OL J383; 3 
Pat. L R 142; 27 Bom, LR 849; A IR1925 P O 
176; 23 A L J 634,49 M L J 244, 22 L W284; LR 
6 A (P O) 138; (1925) M W N 630;521 A 262; 30 O 
WN 818 (P O} 
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certain villages was a right to future main- 
tenance it could not be attached and sold, 
but a Receiver could be appointed to 
realise the rents and profits, with direction 
to pav thereout a sufficient and adequate 
sum for the maintenance of the appellant 
and his family, and to apply the balance, 
if any, to the liquidation of the debt. 

Learned Counsel for the appellant ree 
ferred to the definition of immovable pro- 
perty in the General Olauses Act as ine 
cluding ‘benefits to arise out of land', and 
argued that benefits such as rent con» 
stitute immovable property until they 
are actually paid, and that therefore the 
appointment of a Receiver for the purpose 
of realising rent amounts to execution 
against proprietary rights in land, one of 
those rights being the right to collect rent. 

I am of opinion that it was not intended 
by s.7 (3) to allow execution through the 
_ medium of a Receiver in the case of decrees 
obtained on the basis of a private debt 
incurred after the passing of the order 
under s. 6. I base this view principally 
On the new s. 9A, which provides (in 
certain circumstances) for the appointment 
of a Receiver of the landlord’s proprietary 
tights in land, Although this section has 
been recently added, it indicates, I consider, 
what is implied by the appointment of a 
Receiver, In the present case the Receiver 
has been appointed “to take possession over 
the villages”, In my opinion, this means 
that he is to have the same power as a 
ot appointed under s. 9A would 

ave. 


For these reasons I do not consider that 
there is any force in the contention put 
| forward by the learned Counsel for the 
Tespondent on this point. But for the 
reasons which I have given earlier I also 
cannot ‘agree with the learned Counsel for 
the appellant, that the decree under cons 
sideration was a decree obtained on the 
basis of a private debt. I would find 
| therefore, that the Civil Judge rightly held 
that s. 7 (3) was not applicable and I would 
dismiss this appeal with coste. 


Yorke, J.—(December 10, 1940.)}—I am 
fully in agreement with my learned brother 
on the first point, and therefore have no 
hesitation in concurring in the order diss 
missing the appeal. As however I feel 
some doubt as to the soundness of the 
view that a Receiver cannot be appointed 
in execution proceedings in a case to which 
ss. 7 (2) and 13) apply and itis not neses» 
- sary to decide that point in the present 
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appeal, I prefer to reserve the decision of 
that point until it comes upin a case in 
which it must necessarily be decided. 

By Court.—The appeal is dismissed 
with costs, 

D. Appeal dismissed, 


ene 


LAHORE HIGH COURT 
Oivil Revision, Application 
No. 1083 of 1939 
June 11, 1940 
Skemp, J. 

DEPUTY COMMISSIONER, 
AMRITSAR—Parrrionge 
versus 
Babu RALLA RAM —P arntirg 
AND OTJERS, DBFANDANTS— RESPONDENTA 

Punjab Alienation of Land Act (XIII of 1900), 
s, 3 (2)—Grant of occupancy right without per- 
mission of Deputy Commissioner is invalid—Govern- 
ment of India Act, 1935, (25 & 26 Geo. V, Oh. 42), 
gs, 298 (1), (2), 292—Hffect on Punjab Alienation of 
Land Act. 

As s, 292, Govt. of India Act, maintains in force 
all existing law till repealed or amended, and s. 298 
(2), excepts the main features of the Punjab Aliena- 
tion of Land Act from the general declaration in 
s, 298 (1), the general words of that declaration can 
not be taken as overriding and rendering invalid the 
other provisions of the Alienation of Land Actas in 
force in 1935, which are not expressly mentioned. 
Hence a grant of occupancy rightsin agricultural 
land without the sanction of the Deputy Oommis- 
rine rd invalid under s. 3(2), Punjab Land Aliena- 
tion Act, 


O. R. App. of the decree of the Sub- 
Judge, First Olass, Ajnala at Tarn Taran, 
dated October 13, 1939. 


Mr. M. Sleem, Advocate-General, for the 
Petitioner. 


Messrs. J, N. Aggarwal and C. L. Aggar~ 
wal, for the Respondents (Plaintiffs). 


Order.—This is an application for revision 
under s. 21-A, Punjab, Alienation of Land 
Act, which has been made by the Deputy 
Commissioner of Amritsar. Babu Ralla Ram, 
an Aggarwal and a practising lawyer of Taran 
Taran, sued Tilok Singh, a Jat, and Munshi 
Ram, an Aggarwal, for possession of 3 kanals 
5 marlas of land on the basis ofan agree». 
ment dated January 28, 1939, whereby Tilok 
Singh had ‘conferred occupancy rights. 
in the land on Babu Ralla Ram. At an early 
stage the suit was compromised, the defen- 
dants agreeing that the plaintiff should be 
put in possession. The terms of the deed of 
compromise dated August 23, 1939 are 
significant: 

“In the above noted case the defendants-are- 
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Act, there can be no dispute with the plaintiff 
according to law, forin face of the subsequent’ law 
i ed the Govt, of India Act, 1935, the sanc- 
tion of the Deputy Commissioner of the Amrit- 
par District is not necessary for the grant of 
occupancy rights.” | is 

The compromise was duly attested in 
Court and the subordinate Judge Lala 
Ohaman Lal Puri gave judgement in terms 
of the compromise holding that 
“the alienation ju question was neither a sale nor 4 
mortgage andthe provisions of the Punjab Aliena- 
tion of Land Act had no effect with respect to the 
„alienation under s. 298, Govt. of India Act, 1935.” 

He did not discuss the matter further. 
The Deputy Commissioner has sought revi- 
gion onthe grounds that the land is admit- 
tedly agricultural land as defined in s, 2 (3), 
Punjab Alienation of Land Act, that the 
agreement is a permanent alienation under 
s. 2 (4) and contravenes s. 3 (2) of that Act : 
the compromise and the decree based on it 
“were coliusive. and contrary to s. 3 (2) of the 
‘Act and the Subordinate Judge had failed to 
consider the effect of s. 293, Govt. of India 
Act. The Deputy Commissioner’s appli- 
cation has been supported by the learn» 
ed Advocate-General, the respondent by Mr. 
Jagan Nath Aggarwal and I have heard very 
interesting arguments. Section 298, Govt. 
of India Act, asfar as is relevant, runs: 

“298 (1) No subject of His Majesty domiciled in 
‘India shall” on grounds only of religion, place of 
birth, descent, colour or any of them be ineligible 
“for office under the Crown in India, or be prohibit- 
ed on any such grounds from acquiring, holding or 
disposing of property or carrying on any occupation, 
‘trade, business or profession in British India. 
- 9 Nothing in this section shall affectthe opera- 
tion of any law which— é 4 
(a) prohibits either absolutely or subject to excep- 
‘tions, the sale or mortgage of agricultural Jand 
situate in apy particular area, and owned by person 
belonging to some class recognised by law as being 
«a class of persons engaged in or connected with 
agriculture in that area, to any person not belong- 
ing to any such class.” 


Mr. Jagan Nath Aggarwal’s argument is 
that the Punjab Alienation of Land Act, 
prohibits certain classes of His Majesty's 
‘subjects on the ground of their caste or tribe 
i.e. their descent, from acquiring property. 
‘No doubt prohibition is not absolute but is 
-gubject to exceptions but nevertheless it is a 
prohibition. Therefore, it is contrary. to 
‘g, 298 (1). As tos. 298 (2) (a), that only ex- 
_ ‘cepts from the operation of the section the 
’ gale or mortgage of agricultural land, where- 
‘ag the transaction inthe present case is a 
grant of occupancy rights. Mr. O. L. Anand 


“in his valueable work on the Govt. of India 


Act has taken this view. In his Commentary 
.on 8. 298, he says (page 441): f 
“It will be noticed that the only transactions 
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saved from the operation of cl. (1): are sale and 
mortgage, and any other form of alienation such 


, as lease, exchange, gift and will are not protected 


sse- [6 Would follow that all .such restrictive 
provisionscontained in the enactments such ag the 
Punjab Alienation of Land Act, 1900, which are 


not saved by clause (2) (a) have become illegal- 
for being in conflict with cl. (1) of's. 298." A 
The learned Advocate-General relies 


mainly on s. 292, Govt. of India Act, which 
runs as follows: a 

“Notwithstanding the repeal by this Act of the 
Govt. of India Act, but subject to the other pro- 
visions of this Act, all the law in force in British 
India immediately before the commencement of 
part 3 of this Act, shall continue in force in British 
India until altered or repealed or amended by a 
competent Legislature or other competent authority.” 

Section 293 provides that necessary formal 
changes should be made. Section 293 also” 
provides that any law should remain in 
force until formal modifications have been 
made, which have admittedly been madein 
the caseof the Punjab Alienation of Land 
Act. “It seems to me that s, 292 is a complete 
answer to the argument of Mr. Jagan Nath 
Aggarwal and to the view of Mr. Anand. 
The Punjab Alienation of Land Act 1900 and 
all its provisions remain in force until repeal: 
ed. Parliament was aware of the Panjab 
Alienation of Land Act and similar statutes 
in other parts of India and specifically pro- 
vided that the main features of the Punjab 
Alienation of Land Act, namely, sale and 
mortgage by agriculturists to non-agricul- 
turists, should not be affected by the general 
declaration. Parliament, therefore, had no 
objection to maintaining the general prin- 
ciple of the Alienation of Land Act: in fact 
the Joint Committee Report contains the 
following, quoted at page 440 of Mr. Anand’s 
book ; 

“The proposal in the White Paper, however, 
contains a proviso which would, in one respect, 
still further limit the effect of thisnarrower decla- 
ration of rights, namely, that ‘no law will be 
deemed to be discriminatory for this purpose on 
the ground only that it prohibits either absolutely 
or with exceptions the sale or mortgage of agricul- 
tural land in any area or to any person not 
belonging to some class recognized as beinga class 
of persons engaged in, or connected with, agriculture 
in that area, or which recognises the existence of 
some right, privilege or disability attaching to 
members of a community by virtue of some privilege, 
law or custom havingthe force of law. This proviso 
is intended to cover legislation such as the 
Punjab Land Alienation Act, which isdesigned to 
protect the cultivator against the money-lender." 

In Maxwell's Interpretation of Statutes, 
Chap. III, p. 73 of the eighth edition, occurs 
the famous passage: | 
~ “One of these presumption is that the Legislature 
does not intend to make any substantial saltera- 


tion inthe law beyond what it explicitly declares, 
. either in express terms or by clear implication,-or 


in other words, beyond the immediate scope and 
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object of the statute. In all general matters outside 
those limita the law remains undisturbed. It is in 


the last degree improbable that the Legislature ‘ 
would overthrow fundamental principles, infringe ` 


rights, or depart from the general system of law, 
without expressing its intention with irresistible 


.» clearness, and to give any such effect to general’ 


words, simply because they have a meaning that 
would lead thereto when used in either their widest, 
their usual or their natural sense, . would be to give 
them a meaning other than that which was actually 
intended.” 

In the present circumstances when s. 292, 
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F. A. from the decision of the First Class, 

_ Sub-Judge, Bijapur,in O. 8. No. 52 of 1934.. 

Mr, R. A, Jahagirdar, for the Appellants, 
„Mr. A. G. Desai, for the Respondents, 

Kania, J:—This is a first appeal from 


‘ the decision of the First Class Subordinate 


Judge at Bijapur in Civil Suit No. 52 of- 
1934, The plaintiffs claiming to be the 
mortgagees brought this snit to enforce 
their mortgage. In the written statement 
different defences are raised. The trial 


Govt. of India Act, maintains in force. Court, after an investigation into all the 


all existing law till repealed or ammended, 
when s. 298 (2) excepts the main features 
of the Punjab Alienation of Land Act 
from the general declaration in s. 298 (1), 
J donot think that the general words of 
that declaration can be taken as overriding 
and rendering invalid the other provisions 
of the Alienation of Land Act asin force in 
1935 which are not expressly mentioned. 
I, therefore, accept- the application for revi- 
sion and declare that the compromise decree 
passed by the Subordinate Judge, Tarn 
Taran, is null and void as contrary tos. 
(2), Punjab Alienation of Land Act, As this 
is the firat occasion on which this point has 
come before the High Court I make no order 
as to costs. 


S. Application accepted. 


1 
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BOMBAY HIGH COURT 
First Appeal No. 134 of 1936 
December 8, 1939 
KANTIA AND W assoopew, JJ. 
GURUSANGAPPA BASAPPA HOKRANI 
AND OTHERS—DgE¥FENDANTS—A PPELLANTS 


versus 
BASLINGAPPA BASAPPA HOKRANI 
AND CTAERS—PLAINTIFFS—ResPoN DENTS 

Res judicata—Previous suit claiming possession oa 
owner, dismissed—Subsequent suit as mortgagee, if 
barred—Deccan Agriculturtsts' Relief Act (XVII 
of 1879), 8. 65—Mortgagee's account-books not regular- 
ly kept—Whether can prove consideration by other 
evidence. h 

The plaintiff filed a suit as owner and limited to 
certain reliefs, namely, a declaration of title and ‘a 
declaration that ag owner the plaintiff was in pos- 
session. The suit wasdismissed. He filed a sub- 
sequent suit as mortgagee of the aforesaid property 
to enforce his mortgage: 


Held, that since the subsequent suit was based on - 


different title, constituting an: entirely different 
cause of action, it was not barred by res judicata. 
12 Ind, Cas. 387 (2), relied on, Imam Khan v: Ayub 
Khan (1), not applied. : 

In a mortgage suit, the mere absence of regularly 
kept account-books does not preclude the mortgagee 
from proving consideration by other evidence. - 
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- midar, 


disputes, found in favour of the plaintiffs. 
The amount found to be due is sixteen 


` thousand odd rupees as stated in the decree. 


Before us the learned Advocate for the ap- 
pellants has urged only two points. The 
first ia that this suit is barred because of 
the decree passed in Suit No. 277 of .1926. 
The second is on the point of consideration. 
In support of his contention on the first 
point it was urged that Suit No. 277 of 
1926 was filed by plaintiff No. 4 against 
, defendants Nos. l and 2 The suit was 
for a declaration that plaintiff No. 4 was 
the owner of the property, that it should be 
declared that the houses in question were 
in his possession as owner, and if pending 
the suit possession was lost, an order should ` 
be made to replace the plaintiff in posses- 
sion. Plaintiff No. 4 lost that- suit. The 
Court held that plaintiff No. 4 was a bena- 
the real owners being plaintiffs 
Nos. 1 to 3. The Court also held that the 
transaction under which plaintiff No. 4 
claimed title was not a sale but only a mort- 
gage, As the suit was framed on the 
ground of ownership and a declaration to 
that effect only was sought, the suit was. | 
dismissed. The present suit is filed by the 
four plaintiffs, They claim to be the morte. 
gagees of the property, There are five de- 
fendants. The frst four of them are mem-. 
bers of one family. Defendant No. 5 is an 
outsider and it is stated in the plaint that 
a hollow second mortgage deed on the suit 
property was executed by defendants 
Nos. 1 and 2 recently in favour of defendant 
No. 5. The plaintiffs claim that the said 
transaction is not binding upon them, In. 
the alternative it is urged that even assum- 
ing that defendant No. 5 had advanced any 
money, the plaintiffs claimed priority over 
that transaction. ost 
On behalf of the appellants itis urged . 
thatin the previous suit plaintiff No. 4 
represented all the plaintiffs and as such he, | 
could, and ought to have in the alternative 
prayed for a mortgage decree. In support of 
this contention they rely on Imam Khan v. 
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Ayub Khan (1). There the plaintiff sued 
for possession of the immovable property 
as owner, having no title as owner but a 
possible title as mortgagee. It was held 
that he could not, in a subsequent suit be- 
tween the same parties claim possession of 
the same property as mortgages inasmuch 
as title as mortgagee might have formed 
an alternative ground of attack in the 
former suit, In a short judgment, it is 
stated that this ought to have been made 
a ground of attack in the former suit. In 
the report, in stating what were the prayers 
. in the second suit, it is stated that the 
prayer was for possession of the house as 
mortgagee or in the alternative for recovery 
of Rs, 93, the mortgage money, A careful 
examination of that decision however shows 


that the Court did not decide that the. 


‘alternative claim to recover the mortgage 
money was barred. The judgment as re 
ported shows thatthe claim for possession 
as mortgagee in the second guit was held 
barred by the principle of res judicata, The 
judgment was in a second appeal and 
shows that it was limited to certain points 
only. We are unable to consider that judge 
ment a8 an authority for the proposition 
that the claim to enforce the mortgage 
was held barred by the principle of res 
judicata, On the other hand the decision 
in Mohammad Ibrahim v. Hamja Moham- 
mad Ally (2), shows that where an owner 
filed a suit at first for ejectment and then 
filed his second suit to redeem the pro 
perty, the second suit was not considered 
barred by the principle of res judicata, 
In the present case the suits are by the 
mortgagee. Assuming that the parties are 
the same, he (plaintif No. 4) attempted to 
claim possession in the first suit as owner 
but failed, To that extent the facts in 
Mohammad Ibrahim v. Hamja Mohammad 
Ally (2), are different. We however think 
thet the principles diecussed in that 
case apply and there is nothing inlaw to 
prevent him from filing a suit to enforce 
his mortgage, 3 4 

The contention of the learned Advocate 
for the appellants isthat the right sought 
to be enforced in both the suits is based on 
the same document. If therefore all rights 
which the respondents had under that 
document are not included in the first suit, 
s. 11, Explo. 4, Civil P. O., prevents him 
from bringing a second suit to enforce the 
' game document. The proposition so stated 
is far wider than found anywhere. There 


(1) 19 A 517; A W N 1897, 143. : 
(2) 35 B 507; 12 Ind. Oas. 387; 13 Bom. L R 895. 
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is no authority in support of that contention 
and we are unable to acceptit as urged by 
the appellants. The nature of the two suits 
is entirely different. The first suit was filed 
as owner and was limited to certain reliefs, 
viz. a declaration of title and a declaration 
that as owner plaintiff No.4 was in posses- 
sion, The present suit is on an entirely 
different cause of action. It isa suit to 
recover the debt due to the plaintiffs by the 
defendants, It is alleged that the debt is 
secured by a mortgage and if default is 
made in paying his debt, the creditor 
desired to realize his security. It is obvi- 
ous thatthe two suits are based on two 
different titles and constitute entirely differ» 
ent causes of action. The law does not 
require, although it may permit a plaintiff 
to join all his causes of action in onesuit. 
In addition it may be noticed that the 
parties in the two suits are different, There 
is clearly an additional relief claimed in 
this suit against defendant No. 5. The 
contention thatthe suit is barred under 
the principles of res judicata therefore 
fails, 

As regards consideration it was urged 
that the plaintiffs’ books of account are not 
regularly kept and therefore the plaintiffs 
had not discharged the burden which lay on 
them, under the Dekhan Agri, Relief Act, 
to prove consideration, In our opinion, if 
the plaintifis’ books of account are not 
regularly kept they cannot have the ad- 
vantage of those books of account. Howe 
ever they succeeded in proving by other 
evidence that they had paid the. money to 
the creditors of the defendants at their 
request. If that proof is sufficient, the dec- 
ree of the lower Court must stand.’ The 
learned Advocate for the appellants had to 
concede that there is sufficient evidence on 
record, apart from the books of account, 
tosupport the conclusion of the leerned 
trial Judge, Under the circumstances the 
mere absence of regularly kept account 
books does not help the appellants. It 
was lastly urgéd that the amount of each 
instalment was heavy. We do not think 
so. The sum of Rs, 2,500 under the cire 
cumstances is very fair. The decree is like- 
ly to be satisfied, if the instalments as pro- 
vided are paid in about ten years’ time. 
The appeal under the circumstances fails 
and is dismissed with costs. 

D. : *" Appeal dismissed. 
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PATNA HIGH COURT 
_ , , Special Bench 
Criminial Revision No. 262 of 1940 
November 15, 1940 
Haretes, O, J., Faz ALT, VARMA, 
MANOHAR LALL AND SHRARER, JJ, 
KANHAI SAHU—Acousso—PETITIONER 
versus 
EMPEROR—Opposite PARTY 

Bihar and Orissa Excise Aot(11 of 1915), s3, 19, 
19 (4), 90 (9), 47 (a) — Interpretation of s8. 19, 19 (4) 
and 90 (9)—“Any person”, interpretation of —S. 19 (4), 
if empowers Local Government to prohibit public 
generally from possessing liquor — Object of Act 
—Contriction under s. 47 (a), when can be sus- 
tained, 

When the phrase “any person or class of persons” 
in s. 19 (4) and s. 90 (9), Bihar and Orissa Excise Act 
is read asa whole and given its ordinary and natural 
meaning, it means, any designated person or class of 
persons, that is, any person or class of persons 
designated by oame or description. The phrase 
cannot, mean the public generally in the province or 
in any particular area therein and is wholly in- 
appropriate to convey such a meaning. Hence a. 19 
(4) cannot be read as empowering the Local Govt. 
by notification to prohibit the publio generally from 
being in possession of intoxicants or any form 
thereof. [p. 308, col. 2; p. 309, col. 1.] 

Reading s. 19 as a whole, it means, that all peraons 
other than licensees under the Act may poseess certain 
limited quantities of intoxicants, but in special cases 
the Provincial Govt. may prohibit particular persons 
or class of persons from possessing any intoxicants 
whatsoever or from possessing such intoxicants except 
upon certain conditions, In other words, sub-e. (4) is 
an exception to the other provisions of s. 19 and the 
powers contained therein would appear to have been 
inserted to meet special cases such as habitual drun- 
kards, addicts, classes of persons addicted to drink or 
drugs or such like, The fact that this power is found 
where it is, strongly suggests that it was never the 
intention of the Legislature to confer upon the Pro- 
vincial Govt, the power of total or partial prohibi- 
tion. There is nothing in the title of the Act orin 
the Preamble to suggest that total or partial pro- 
hibition of intoxicants was one of its objects. The 
object of the Act is clearly the raising of revenue 
and the regulation and governance of the liquor 
trade anda right to prohibit generally cannot be 
inferred in the absence of express and clear words 
190 Ind. Cas, 170 (3), followed, Municipal Corpora, 
tion [of the City of Toronto v. Virgo (1), relied on- 
23 Ind. Oas. 470 (2), distinguished. [p. 309, col. 
2; p. 310, col. 1.) 

Powers of regulation and governance of a trade 
given to the Govt, by a statute do not give the Govt. 
a right totally to prohibit all trade in intoxicants 
unless there are express words in the statute clearly 
giving such a power. Municipal Corporation of the 
City of Toronto v. Virgo (1), relied on. [p. 310, col. 1.} 

Te sustain a conviction under gs. 47 (a) the notifica- 
tion must be one which the Provincial Govt. is em- 
powered by statute to make, (p. 311, col. 2] 


Or. R. from an order of the Magistrate with 


appellate powers, Hazaribagh, dated March 
29, 1940. 


Messrs. G. P. Das, for the Petitioner. 
The Assistant Govt, Advocate, for the 
Orown, 
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Harries, C, J.—The petitioner in this 
case was convicted by a learned Sub- 
Deputy _ Magistrate under s. 47 (a), Bihar 
and Orissa Excise Act, and sentenced to 
five months’ rigorous imprisonment. It ap- 
pears that at first he pleaded not guilty 
but later pleaded guilty and was convicted 
and sentenced as stated above. On appeal 
a learned Magistrate with appellate powers 
upheld the conviction but reduced the sene 
tence to two months’ rigorous imprisonment. 
The petitioner has petitioned this Court in 
its revisional jurisdiction and now con- 
tends that he had committed no offence 
whatsoever under the said Act and prays 
that his conviction and sentence should be 
set aside and that he should be acquitted. 
The charge upon which the petitioner was 
tried was of being in unlawful possession 
of a bottle of country liquor at village 
Sultana, Hazaribagh district, contrary to 
the provisions of the Local Govt, Notification 
No. 1600 L.S.G, dated March 26, 1939. The 
facts are not in dispute, and it is common 
ground that village Sultana is within the 
area mentioned in the said notification, The 
terms of the notification are as follows: 

“ No. 1600-L.8.G.—In exercise of the powers con- 
ferred by cl. (4) of s. 19, Bihar and Orissa Act, 1915, 
(Bihar and Orissa Act II of 1915), the Governor of 
Bihar is pleased tə prohibit with effect from April 
1, 1939, the possession of country liquor, tart, 
pachwat, ganja and bhangin any quantity by any 
person at any place within the jurisdiction of the 
Police Stations of Hazaribagh, Ichak, Barkagaon, 
Mandu and Ramgarh in the District of Hazaribagh: 
Provided that bona fide travellers proceeding from 
one non-prohibited area toanother and not halting 
within the aforesaid prohibited areas for more than 
48 hours are exempted from the operation of this 
notification, so far asliquor and drugs intended for 
their personal use are concerned, Further provided 
that this notification will not operate against the 
possession of ganja and bhang by licensed wholesale 
dealers at the licensed warehouses under the con- 
trol of an Excise Officer for transport to retail shops 
outside the probibited areas. Provided also that 
this notification shall not debar the aboriginal 
tribes in the prohibited areas ag named in 
Order No. XVI (L) (b) of Govt. Notifications Nos. 
14625-L.8.G., dated December 19, 1929, and 10514-L, 
S.G, dated December 9, 1932, under s. 91, Bihar 
and Orisea Excise Act, from possessing pachwat 
manufactured by them for their domestic use,” 

The possession by the petitioner of a bottle 
of country liquor in village Sultana was 
clearly contrary to the provisions of this 
noiification, and if such notification is valid 
the petitioner was clearly guilty of an offence 
under s. 47 (a), Bihar and Orissa Excise Act, 
which is in these terms: 

“Jf any person, in contravention of this Act, or of 
any rule, notification or order made, issued or given, 
or license, permit or pass granted under this Act: 
(a) imports, exports, transports, manufactures, pos- 
segses or sellsany intoxicant.......0000.80 Shall be 
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jable to imprisonment for a term which may extend 
to six months orto fine which may extend to one 
thousand rupeesor to both. esasesene eene” . 

On behalf of the petitioner, however, it 
has been strenuously contended that this 
notification is invalid and could not be made, 
as it purports to be made, by the Provincial 
Govt. under s. 19 (4), Bihar and Orissa 
Excise Act, 1915. Section 19 of the Act is 
in these terms: 

“(1) No person not being Licensed to manufacture, 
cultivate, collect or sell any intoxicant shall have 
in his possession any quantity of any intoxicant in 
excess of such quantity as the Board has, under s. 5, 
declared to be the limit of a retail sale, except 
under a permit granted by the Oollector in that be- 
half, (2) Sub-s. (1) shall not apply to (a) any 
foreign liquor (other than denatured spirit) which 
is in the possession of any common carrier or 
warehouseman as such, or (b) any foreign liquor 
which has been purchased by any person for his 
bona fide private consumption and not forsale or- 
for use in the manufacture of any article for sale, 
or (c) tari intended to be used in the manufacture 
of gur or molasses, (d) tari intended to be used 
solely for the preparation of food for domestic con- 
sumption and not (4) as an intoxicant, or (4%) for the 
preparation of any intoxicating article, or (iii) for 
the preparation of any article for sale. (3) A licensed 
vendor shall not have in his possession at anyplace 
other than that authorized by his license any quan- 
tity of any, intoxicant in excess of such quantity as 
the Board has, under s. 5, declared to be the limit 
of a retail sale, except under a permit granted by 
the Oollector in that behalf. (4) Notwithstanding 
anything contained in the foregoing sub-sections, 
the Local Goyt. may, be notification, prohibit the 
possession by any person or class of persons, either 
in the Province of Bihar and Orissa or in any 
specified local area, of any intoxicant, either abso- 
lutely, or subject to such conditions as it may pre- 
scribe,” ; 

“Intoxicant™” is defined in s. 2 (12-a) of the 
Act and means “any liquor or intoxicating 
drug”. “Liquor” is defined in s8. 2 (14) of the 
Act and includes 
“all liquids consisting of or containing alcohol, such 
as spirits of wine, spirit, wine, fermented tari, 
pachwai and beer, and also unfermented tari, and 
also any other substance which the Local Govt. may, 
by notification, declare to be liquor for the purposes 
of this-Act.” 

“Intoxicating drug” is defined in s. 2 (13) 
and includes bhang, sindhi, or ganja, charas 
or any mixture, with or without neutral 
materials, of any of the above forms of 
drug, or any drink prepared therefrom 
and any other intoxicating or narcotic sub» 
stance which the Local Govt. may, by noti- 
fication, declare to be anintoxicating drug, 
such substance not being opium, coca leaf, 
or a manufactured drug, as defined in s. 2, 
Dangerous Drugs Act, 1930. This petition 
first came for hearing before Agarwala, J. 
who teferred ittoa Division Bench. The mat- 
ter, then came before Varma and Shearer, 
JJ. who, by an. order dated. October 4, 
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referred the matter to the Ohief Justice 
with a view to the case being heard by 
« larger Bench if the Chief Justice thought 
fit, As the case is one of great importance 
and involves a difficlut point of construction, 
this Special Bench of five Judges has been 
constituted to hear and dispose of the peti- 
tion. On behalf of the petitioner it has 
been urged that s. 19 (4) only gives the Pro» 
vincial Govt. power to prohibit any parti- 
cular person or particular persons or class ` 
of persons from possessing intoxicants either 
absolutely or upon conditions. It is said 
that this power to prohibit the possession 
of alcohol or drugs is not a power to pro». 
hibit generally but oniy a power to prohibit. 
certain persons, such as convicted drun», 
kards or drug addicts or certain classes of © 
persons, such as criminal tribes addicted 
to drink from possessing intoxicants. On 
the other hand, it is contended by the Crown. 
that s. 19 (4) gives the Provincial Govt. 
power by notification to enforce total or 
partial’ prohibition as that word is populary. 
understood throughout the whole province, 
or in any part thereof. The decision of the- 
case rests, therefore, on the meaning of the: 
pharse, “the Local Govt. may, by notifica-: 
tion, prohibit the possession by any person or 
class of persons ...of any intoxicant.” . 
According to the Orown, the words “any 
person” are equivalent to “every person” 
as they clearly are in the notification and 
are wide enough to include every one in the 
province or in any particular part thereof, 
It is said that if there is power to prohibit 
possession by any person, there is power 
to prohibit such possesion by every person 
or all persons throughout the province or 
any area therein. There can be no question 
that if this is the true construction of the 
phrase to which I have referred, s, 19 (4) 
would give the Local Govt. power to pro- 
hibit the public generally throughout the 
whole province from being in possession 
of any form of intoxicant or in short to 
enforce complete and total probibition, It 
must be observed, however, that the notifica- 
tion empowers the Provincial Govt. to prohibit 
the possession of intoxicants not by “any 
person” but- by “any person or class of 
Persons,” and in my view this latter phrase 
must be considered as a whole. It cannot 
be split up as suggested by Counsel on 
behalf or the Orown. When the phrase 
“any person or class ‘of persons” is read-as 
a whole and given its ordinary and: natural 
meaning, it means, in my judgment, any de- 
signated person or cless of persons, 
that is, any person or class of persons 
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designated by name or description. 
The phrase cannot, inmy View, mean 


the public generally in the province or in 
any particular area therein and is whoily 
inappropriate to convey such a meaning, If 
the words “any person” in the sub-section 
are wide enough to cover all persons, then 
it is difficult to understand why the words 
“class of persons” were added immediately 
afterwards. If all persons, that is the 
public generally, could be prohibited, clearly 
a particular class or particular classes 
could be so prohibited as the greater must 
include theless, As the words “or class of 
persons” follow immediately after the 
words “any person”, the words “any person” 
cannot mean any or all persons in the 
province or any part thereof. Ifthe words 
in s. 19 (4) of the Act had been “the Local 
Govt. may, by notification, prohibit the 
possession by any person of any intoxi- 
cant”, there would be considerable force 
in the present contention of the Crown; 
but the addition of the words “or class of 
persons” immediately after the words “any 
person” clearly, in my view, cuts down the 
meaning of ‘any person” and confines the 
meaning of those words to ‘any designated 
person or persons’ if the words mean as I 
hold they do that the Local Govt. may. 
by notification, prohibit the possession of 
any intoxicant by any designated person 
or class of persons, then clearly the words 
are not wide enough to empower the Local 
Govt. by notification to prohibit the publie 
generally from being in possession of 
intoxicants or any form thereof. 

It is to be noted that the Crown does not 
contend that the words “class of persons” 
are appropriate to cover the public gener- 
ally inthe province or in any particular 
area thereof. The persons in the province 
or in any part thereof vary from day to 
day, and it would be impossible to hold 
that persons in the province or in any 
particular portion thereof at any particular 
time would constitute a class of persons, 
The sole contention of the Crown is that 
the power to prohibit is given by the words 
“any person”, and for the reasons which 
I have given I am satisfied that those words 
found as they are, followed immediately by 
the words “‘or class of persons” cannot mean 
the publie generally. Itis to be observed 
that this alleged power to enforce total 
Prohibition of alcoholic liquor or intoxicate 
ing drugs throughout the province or in 
any particular district.is contained in the 
last sub-section of s.10. Sub-s. (1) of that 
section places a limiton the amount of 
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intoxicants which persons other than 
licensees can lawfully possess. They-cannot 
possess intoxicants in any amount greater 
than the limit prescribed for retail sale . 
under s. 5 of the Act, but they are entitled 
to possess intoxicants up to that limit. 
Sub-s, (2) is an exception to sub-s. (1) and 
entitles persons other than licensees to 
possess greater quantities of certain forms 
of intoxicants. Sub-s, (3) prohibits 
licensees from possessing any quantity of 
intoxicants beyond the limit of retail sales 
at any place other than their places of 
business, Then follows sub-s. (4) which, 
it is said, gives the Local Govt. power 
totally cr partially to prohibit the posses- 
sion of any form of intoxicants throughout 
the province or in any part thereof. 

Reading the section as a whole, it means, 
in my view that all persons other than 
licensees under the Act may possess certain 
limited quantities of intoxicants, but in 
special cases the Provincial Govt, may pro» 
hibit particular persons or class of persons 
from possessing any intoxicants whatsoover 
or from possessing such intoxicants except 
upon certain conditions, In other words, 
the sub-section is an exception to the other 
provisions of the section and the powers 
contained therein would appear to have 
been inserted to meet special cases such as 
habitual drunkards, addicts,’ classes of 
persons addicted to drink or drugs or such 
like. The fact that this power is found 
where it is, strongly suggests that it was 
never the intention of the Legislature to 
confer upon the Provincial Govt. the power 
which it now claims to possess. Again the 
Act is an Excise Act and is entitled “An 
Act to amend and re-enact the Excise Law 
in the Province of Bihar and Orissa." The 
Preamble of the Act is in these terms : 

“ Whereas it is expedient to amend and re-enact 
the law in the Province of Bihar and Orissa relating 
to the import, export, transport, manufacture, posses- 
sion and sale of certain kinds of liquor and intoxicat- 
ing drugs.” 

It will be seen that there is nothing in 
the title of the Act or in the Preamble to 
suggest that total or partial prohibition of 
intoxicants was one of it objects, yet it is 
now said that the Act contains a provision 
entitling the Provincial Govt, to enforce 
complete and absolute prohibition through» 
out the province. The Act contains 
detailed provisions relating to import, ex- 
port, transport, manufacture, possession and 
sale of intoxicants and for the levying of 
duties thereon, If the present contention 
of the Crown be correct, then the Provin- 
cial Govt. could, by a notification under 
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8.19 (4)of the Act, render practically all 
the sections of the Act wholly unneces- 
sary and could defeat the main object 
: of the Act, namely, the collection of excise 
duties. The Act undoubtedly contains pro- 
visions for the regulation and governance of 
the trade in intoxicants as well for the 
imposition and collection of duties upon 
such intoxicants, Powers of regulation and 
governance of a trade however do not give 
the Provincial Govt. a right totally to 
prohibit all trade in intoxicants unless 
there are express words in the statute 
clearly giving such a power. In Municipal 
Corporation of the City of Toronto v. 
Virgo (1). Lord Davey who delivered the 
opinion of the Board observed at p. 93*: 
“Nodoubt the regulation and governance of a 
. trade may involve the imposition of restrictions on 
its exercise both astotime andto a certain extent 
as to place where such restrictions are in the opinion 
of the public authority necessary to prevent a 
nuisance or for the maintenance of order. But their 
Lordships think there is marked distinction to be 
drawn between the prohibition or prevention of a 
trade and the regulation or governance of it, and 
indeed a power to regulate and govern seems to 
imply the continued existence of that which isto be 
regulated or governed. An examination of other 
sections of the Act confirms their Lordships’ view, 
for, itshows that when the Legislature intended to 
give power to prevent or prohibit it did so by ex- 
press words.” 


The tacts of that case are very different 
from the facts of the present case, but in 
my view, the principle enunciated by Lord 
Davey should be applied to the present case. 
The object of the Act of 1915 is clearly the 

‘yaising cf revenue and the regulation and 
governance of the liquor trade and a right 
to prohibit generally cannot be inferred in 
the absence of express and clear words. The 
words relied upon by the Orown in a, 19 (4) 
of the Act are not,in my view, words clearly 
giving the Provincial Govt, power to pro- 
hibit generally, When regard is had to 
the nature and purposes of the Act, it is 
impossible to place such a construction on 
s, 19. (4) as that contended for by the Crown. 
The phrase “any person or class of persons” 
also appears in s. 90 (9) (iv) of the Act which 
is in these terms: 

“ The Board may make rules,........00000: prohibiting 
or regulating the employment by the licensee of any 


person or class of persons to assist him in his busi- 
ness,” 


' Itis, in my view, clear that the words 
“any “person” in this sub-section cannot 
mean évery person as it could never have 
been the intention of the Legislature to 
empower the Board to make rules which 


Œ (1896) AO 88,65 LJ PO4 BLT 
449, 
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would render it impossible for a licensee . to 
carry on his business. If the words “any 
person” in this sub-section cover all persons, 
then the Board could by a rule compel the 
licensee to carry on his business alone and 
in many cases render the conduct of such 
business impossible. In this sub-section the 
words “any person orclass of persons” Can, 
in my view, only mean any designated 
person or class of persons. J can see no 
reason why the very same words appearing 
ing. 19 (4) should be given a different 
meaning. 

In Emperor v. Mukund Sahu (2), a noti- 
fication issued by Govt. under s. 19 (4) Ben. 
Excise Act, was considered. In that case the 
notification which was issued: by the Lieute- 
nant-Governor of Bengal in Oouncil and 
published in the Gazette on November 20, 
1911 prohibited druggist or chemist medical 
practitioners or dentists from possessing 
aby cocaine or drugs having a like physiologi- 
cal effect to that of cocaine in any quantities 
exceeding those set out in the notification. 
It also provided that no other person 
should possess any of the aforesaid druga at 
all, except such quantity ashe might have 
obtained at one time on a single bona fide 
prescription by a qualified medical practi- 
tioner, A Bench consisting of Holmwood 
and Sharfuddin, JJ., held that ander this 
notification it was an offence for any person 
other than those specified, namely, chemists, 
druggists, medical practitioners etc., to have 
any cocaine at all, except with a medical 
man's prescription and then only to the 
extent of five grains. In all cases, the burden 
of procf to show under what authority 
an accused obtained cocaine lay on him. 
This case is undoubtedly an authority that 
a conviction for being in unlawful posses- 
sion of a dangerours drug contrary to a 
notification somewhat similar to the one in 
the present case is legal; but it is to be 
noted that in the Calcutta case Emperor 
v. Mukund Sahu (2), it was assumed 
that the Local Govt. had power to 
make such a notification. It does not appear | 
to have been even argued on behalf of the 
accused that the notification was invalid or 
ultra vires and the only question which the 
Court had to consider was whether possession 
of cocaine by the accused was contrary to 
the terms of the notification. It clearly was’ 
contrary to the terms of such notification; 
but it was never decided after argument 
that the notification itself was validly made 
under s. 19 (4), Ben. Excise Act. The 


(2) 18 O W N 1023; 23 Ind. Oas. 470; AI R 1914 Oal, 
634; 15 Or. L J 262, 
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question which has to be decided in the pre» 
sent case was never considered, and the 
Court acted upon the assumption that the 
notification was valid. The case, therefore, is 
no authority for the present contention of the 
Orown that total or partial prohibition may 
be enforced by notification under this sub» 
section, 

On the other hand, the precise point, which 
this Court is now called upon to consider, 
was considered by a Special Bench of five 
Judgesin Chunibhai Lalbhai v. Emperor 
(3): The facta of that case can be shortly 
stated as follows: By Govt. notifications 
under s. 14-B (2), Abkari Act, 1878, the Local 
Govt, prohibited within the areas of Ahmed- 
abad and Bombay the possession by any per- 
Son, Without a pass, permit or license of any 
quantity of certain intoxicants. The 
Special Bench held that these notifications 
were ultra vires and could not be lawfully 
made under that sub-s. Oonsequently no 
person in Ahmedabad and Bombay could 
be convicted of being in possession of the 
forms of intoxicants mentioned in the said 
notifications contrary to the terms of the 
said notifications. The terms of s. 14-B, Bom, 
Abkari Act,are very similar to the terms 
of s. 19, Bihar and Orissa Excise Act, 1915, 
and there is no material difference whatso- 
ever between the terms of sub-(2), Bom. 
Act and sub-s. (4) of s. 19,.Bihar and 
Orissa Excise Act. The Special Bench had 
to consider, as this Court now has to con- 
sider, the meaning ofthe words ‘'prohibit 
the possession by aby person or class of 
persons.” The Special Bench held that these 
words did not empower the Provincial 
Govt. to prohibit the public generally 
from possessing intoxicants within the 
areas of Ahmedabad and Bombay, but on 
the other hand, only empowered the Pro- 
vincial Govt, to prohibit designated persons 
or class of persons from s9 possessing intoxi- 
cants, At p. 603“ Beaumont O. J., who 
delivered the judgment of the Court, ob- 
served ; 

“The only real question appears tous tobe whe- 
ther a power to prohibit the possession by any per- 
son or cliss of persons either throughout the whole 
Presidency or any local area of any intoxieant jus- 
tifles Govt. in prohibiting possession by the public 
generally. As has been stated, the notifications pro- 
hibit possession by any person, and it has not been 
suggested, nor do we think ib could be seriously 
suggested, that the persons for the time being in 


Abmedabad and its districta, or within the town 
and Island of Bombay and the Suburban District, 


(3) I LR (1940) Bom. 587; 190 Ind, Cas. 170; A IR 
1940 Bom. 273; 41 Or. L J 834: 42 Bom, L R 669; 13 R 
B99 (8 B). 

*Page of I L R (1940) Bom.—[Ed,)} 
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who would fluctuate from day to day, and indeed 
from hour to hour, can be regarded as a class of 
persons. The view which appealed to the learned 
Sessions Judge of Ahmadabad and which has been 
strenuously pressed upon us by the learned Advocate+ 
General, isthat the words ‘any person’ are equiva- 
lent to the words “every person,’ in the section, us 
they clearly are in the notifications, and that, there- 
fore, the whole public may bs brought within the 
prohibition. On that construction, it is difficult to 
see what effect can be given to the words which 
appear in the section, but not in the notifications 
‘or class of persons.” In our opinion, the natural 
meaning of the expression “any person orclass of 
persons ” isa person designated by name ordes- 
cription or a class of persons designated. We are 
satisfied that ifthe Legislature had intended that 
the power of prohibition might be extended to the 
public generally, it would haveso stated in clear 
language ” | 7 

This case is a direct authority in favour 
of the contention put forward by the petis 
tioner, and I respectfully agree with it and 
with the reasoning of Beaumont, O. J. In 
my judgment this case should be followed, 
and that being so I am bound to hold that 
the Notification No, 1600-L, 8. Ga, dated 
March 26, 1939 issued by the Provincial Govt. 
was ultra vires and could not be lawfully 
made under s. 19 (4), Bihar and Orissa 
Excise Act, 1915. That being so, the 
petitioner could not be convicted under 
s. 47 (a) ofthe Act, for being in possession 
of country liquor contrary to this notifica» 
tion. To sustain a conviction under that 
section the notification must be one which 
the Provincial Govt. were empowered by 
statute to make. The result therefore is 
that the conviction and sentence of the 
petitioner are illegal and must be set aside. 
I would therefore make the rule absolute, 
set aside the conviction and sentence pasaed 
upon the petitioner and acquit him. The 
petitioner, if in custody, must be released 


forthwith. 
Fazl All, J—I agree, 
Varma, J.—I agree. 
Manohar Lall, J.—I agree. 


Shearer, J.—I agree. 
De Rule made absolute. 





MADRAS HIGH COURT 
Criminal Revision Case No. 85 of 1940 
Orimina] Revision Petition No. 82 of 1910 
September 4, 1940 
LAKSHMANA Rao, J. 
ARUNACHALA MUDALLI AND OTHERS 
—AcousED—PETITIONERS 

Police Act (V of 1861), s. 33—Licence for 
procession granted under s. 30 (2)—Persons in pro- 
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cesston other than licensee violating 
license, if guilty under a, 32, 

Under a. 32, Police Act the person violating the 
condition of the licence granted unders. 30 (2), 
-Police Act for taking out a procession need not be 
the licensee.’ Where, the persons in the proces- 
sion {who fare aware of the condition violate it, 
not only is thelicensee guilty under s. 32 but also 
-the pereons violating the condition. 


Or. R. Case and P. underss, 435 and 439 of 
the Oriminal P. O., 1898, praying the High 
Court to revise the judgment of the Court 
ofthe Joint Magistrate of Thiruppathur, 
dated January 6, 1940 and passed in O. A. 
No. 47 of 1938 preferred against the judg- 
ment of the Court of the 2nd Olass Magis- 
trate of Vellore in O. O. No. 387 of 1939. 


Messrs. K. S. Jayarama Iyer and G, 
Gopalasami, for the Petitioners. | 


condition of 


The Public Prosecutor, for the Crown. 


Order.—The first petitioner obtained a 
licence from the District Superintendent 
of Police under s. 30, cl, (2) of the Indian 
Police Act for taking a procession and 
one of the conditions of the licence was 
that music of all description should be 
stopped within a distance of 50 yards on 
either side of any mosque. This condition 
was Violated by petitioners Nos.2 to 11 
and the first petitioner the licensee would 
unquestionably be guilty under s. 32 of 
the Indian Police Act. The real question 
is whether the other petitioners would 
also be guilty under that section as urged 
by the Public Prosecutor, Section 32, pro» 
vides that every person violating the cone 
dition of any licence granted by the Dis- 
trict Superintendent of Police for the use 
‘of music shall be liable to a fine, The 
person violating the condition need not 
be the licensee and the finding is that peti- 
tioners Nos, 2 to 11 were aware of the cone 
ditions of the licence. They too would there» 
fore be guilty under s.32 of the Indian 
Police Act, and there is no ground for 
interference with the conviction. But the 
fines are excessive and they are reduced 
to ‘Rs. 100 in the case of the first petitioner 
and Rs. 25 each in the case of the others, 
Otherwise this petition is dismissed, 


N.B. Petition dismissed. 
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NAGPUR HIGH COURT 
Second Appeal No. 155 of 1937 
' August 5, 1940 
Nryca, J. 
SHALAGRAM—PLAINTIFF-—APPELLANT 
versus 

Sheikh MANNU—DEFENDANT-—RESPONDENT 

Civil Procedure Code (Act V of 1908), Sch. IIT, 
Para. 11—Alienation by judgment-debtor whose 
property is under management of Collector, validity 
—Land of judgment-debtor attached in execution and 
decree transferred to Collector for execution—Sale- 
deed executed by judgment-debter in full satisfac- 
tion of debt, during pendency of proceedings before 
Collector-—Sale held void and could not be validated 
by subsequent ratification, 

An alienation by a judgment-debtor whose proper- 
ty is under the management ofthe Collector under 
Sch, ITI, Civil P. O., is void ab initio and not mere- 
ly voidable at the instance of the decree-holder or 
the Collector. 42 Ind. Cas. 200 (1) and 48 Ind. Oas. 
312 (2), relied on. |p. 313, col. 2.] 

Some fields besides a house were attached in exe- 
cution and the decree was transferred to the Collec- 
tor for execution, While the proceedings before 
the Collector were pending the judgment-debtor 
sold the fields to her judgment-creditor, in 1 
satisfaction of her judgment-debt. Subsequently 
the parties applied to the Collector for the record- 
ing of the adjustment of the decree: 

eld, that the sale having been made before the 
extinction, of the decree, and termination of the 
Collector's power, the judgment-debtor was incom- 
petent to transfer and hence the sale was void. As 
the transfer was void in its{inception, it could not 
be validated by any subsequent lratification. [p. 
315, col. 2.) 

[{Oase-law referred to.] 


S.A, from the appellate decree of the 
Court of the First Additional District 
Judge, Akola, dated November 7, 1936. 

Mr. D. T.Mangalmurti, for the Appellant. 

Mr. A, Ahmad, for the Respondent. 


dJudgment.—This is an appeal from the 
concurring judgment of the First Addi- 
tional District Judge, Akola, in Civil Appeal 
ia 57-A of 1935, decided on November 7, 
1936. 

The question involved in this appeal is 
whether a saleedeed executed by a judg- 
ment-debtor while the property was under 
the management of Collector was invalid 
under para. 11, Sch. ITI, Oivil P. O. 

The question arises in the following cir- 
cumstances. The appellant obtained a 
decree against one Ganpat Mahadeo. 
Ganpat Mahadeo's adoption having been 
held invalid in a subsequent suit and his 
adoptive mother Mst, Dwarki having res 
married the appellant took out execution of 
his decree against Ajanbai the mother-ins 
law of Dwarki. Some fields beides a house 
were attached in execution and the decree 
was transferred to the Collector for execu- 
tion. While the proceedings before the 
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Collector were pending the judgment-debtor ' 


Ajanbai sold the fields to her judgment: 
creditor, namely, the appellant, on March 
25, 1933, in full satisfaction of his judg- 
ment debt. Subsequently on April 21, 
1933, the parties applied to the Collector for 
the recording of the adjustment of the 
decree and the Collector passed an order in 
these terms: “Accepted. The case will be 
shown as disposed of now.” 

The respondent Sheikh Mannu who had 
also a decree against Mst, Dwarki, attached 
the fields purchased by the appellant during 
the pendency of the Collector’s proceedings, 
The latter objected tothe attachment but 
his objection was dismissed by the execut» 
ing Court. The appellant, therefore, filed 
the suit fora declaration that the respons 
dent had no right to attach the property. 


The appellant’s contention is that the 
decree had been, in point of law, satisfied 
before the sale made in his favour came 
into operation with the consequence that 
the Oollector’s powers terminated and the 
judgmentsdebtor Mast, Dwarki, recovered 
her competency to transfer. On these 
premises, it is argued that it was unneces« 
sary to obtain the Collector's permission. 
Alternatively, it is urged that the subse- 
quent action of the Oollector in accepting 
the adjustment of the decree and striking 
off the execution ‘proceedings amounted 
to granting permission so as to validate the 
sale, 


At the earlier hearing of this appeal I 
‘felt that it was not clear whether the Col- 
lector, when he accepted the adjustment of 
the decree and struck off the execution pro- 
ceedings, was aware of the fact that the 
adjustment had been affected by a sale, I 
framed an issue 
“whether the applicant produced the sale-deed_ before 
the Collector and obtained his permission to the sale 
by the judgment-debtor,” 
and sent it to the Oourt of first instanca for 
enquiry and report, That Court examined 
Mr. Seth, E.A.O., who was in charge of the 
execution proceedings. Mr. Seth, explained 
the word “accepted” used by him in his 
order as meaning 
“the lands which were attached in the decree were 
allowed to be sold in accordance with the compro- 
mise and further that such compromise was approved 
or sanctioned by the Court." 

The trial Court has found that the sale- 
deed was actually produced before Mr. Seth, 
and that he passed the order with full 
knowledge of the sale-deed executed by 
the judgmentedebtor in favour of the decree- 
holder. - 
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The crucial point is “when did. the Ool- 
lector’s power cease ?" A : 

In view of the Bench ruling in Salu Bat 
v. Bajat Khan (1), and the decision of their 
Lordships of the Privy Council in Gauri- 
shankar Balmakund v. Chinnumiya (2), it 
must be recognised that an alienation by 
a judgment-debtor whose property is under 
the management of the Collector under 
Sch. ITI, Civil P. O. is void ab initio and 
not merely voidable at the instance. of the 
decree-holder or the Collector. On the other 
hand, it has been established by a course 
of decisions that the Collector's powers cease 
assoon as the decree is satisfied and become 
incapable of execution so as to release the 
judgment-debtor from the disability im- 
posed on him by para. 11 of Sch. Ill. In 
cases of this type it is not always easy to 
dotermine the precise point of time when 
the adjustment operates to extinguish the 
decree and the Collector’s powers terminate 
in relation to the point of time when the 
transfer becomes effective, If the adjust- 
ment and the sessation of the Collector's 
powers are found to have occurred before 
the transfer by the judgment-debtor such 
a transfer has been held to be perfectly 
valid. The learned’ Counsel for the appel- 
lant relies on the decisions which fall in 
this category. As the question is virtually 
one of fact pure and simple the case law 
is not calculated to assist in the decision 
of this case, but an examination of these 
cases may serve to show how the principle 
indicated above was applied in the parti- 
cular facts of the respective cases. Khushal 
Chand v. Nandram Sahebram (3), is the 
leading case which has guided the decisions 
of the Judicial Commissioner's Oourt, 
Nagpur. In that case the decree-holder 
intimated to the Collector on May 21, 1904, 
that the judgment-debtor had satisfied his 
decree and that the necessity for sale of 
the judgment-debtor’s property in execu~ 
tion had disappeared. The execution case 
was finally disposed of on June 8, on which 
day the Uollector returned the O Form to 
the Civil Court with the connected proceed- 
ings. On May 31, 1904, the judgments 
debtor had sold his property and the ques- 
tion was whether the judgment-debtor was, 


(1) 18 NE R130; 42 Ind, Cas, 2003 AIR 1917 
Nag, 215 (F B). 

2) 14N L R 181;48 Ind. Cas. 312; AI R1918 
P O 168; 46 0183; 45 I A 219; 35 MULJ 73316 A 
L J 993; 25 M LT 64; 230 WN 350;29 OL J 
201 U P] L R(P O) 14; 21 Bom, LR 541;9L W 327 


of 35 B 516; 12 Ind. Cas, 572; 13 Bom.L R 
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on that day competent to slienate his pro- 
perty. Jt was held that when the decree» 
holder intimated to the Collector that his 
decree had been satisfied and that the 
necessity for its execution by the Collector 
had ceased to exist the Collector’s powers of 
execution of the decree came to an end. 
Here it is clear that the sale which had been 
held on May 21, 1904, was effected 10 days 
after the Collector's power had ceased. In 
Mankarnikabai v. Nandlal (4), the judg- 
ment-debtor executed a mortgage an July 
11, 1912, for Rs. 15,000 out of which 
Rs, 12,610-15-0 were paid in to the treasury 
in satisfaction of the decree which was 
being executed by the Collector. The 
deposit of the decretal amount and the 
execution cf the mortgage deed and its 
registration occurred on one and the same 
day. In the course of the argument it was 
argued that where two transactions take 
place on the same day it must be presumed 
that they took place in such order as was 
necessary to make one of them valid. The 
learned Judges who heard tke appeal, 
Jackson and Mohiuddin, A.J.Cs., declined 
to draw this presumption and remanded 
the case to the lower Court for enquiry and 
report as to whether the deposit into the 
treasury was made before or after the 
execution of the mortgsge-deed. It is clear 
from the action taken by the learned Judges 
that if the deposit was proved to have been 
made after the execution of the mortgaged 
deed they would have held that the mort- 
gage deed was void. As to what was the 
ultimate result in the case is not known 
as the matter, it appears, did not come up 
again in the Judicial Commissioner's Court. 
The case reported in Nand Lal v. Ambo- 


prasad (5), is not pertinent as the point. 


decided there was that the incompetency of 
the judgment-debtor did not extend to pro» 
perty in respect of which the Collector did 
not choose deliberately to exercise his 
powers under Sch. III, In Nersinghdas v. 
Birju Ladhi (6), the Collector ordered the 
property under attachment to be sold on 
December 12, 1914. The judgment-debtor 
executed a mortgage on that very day and 
received out of the consideration of the 
mortgage Rs. 1,050, before the Sub- Registrar 
for payment to the decree-holder. It 
appears that the payment was actually 
made to the decree-holder on that very 


(4) AI R1930 Nag. 220; 122 Ind. Oas. 371; Ind 
Rul. (1930) Nag. 147. . 

(5) A I R1930 Nag. 237; 122 Ind, Oas. 369; Ind, 
Rul. (1930) Nag. 145;13N L J 36, 
uf?) AIR 1933 Nag. 238; 147 Ind. Oas, 725;6 R N 
dU. 
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day. He appeared before the Collector 
on December 14, 1915 and filed a receipt 
in satisfaction of his full claim. The pro- 
ceedings in the Collector's Court had been 
destroyed and there was no evidence tə 
show that the Collector had given his 
permission to the judgment-debtor to 
mortgage. The learned Judge however 
assumed that the permission must have 
been granted. He further was of opinion 
that the payment made to the decree-holder 
on December 12, brought the Oollector's 
power to anend. The learned Judge did 
not go into the question whether the 
payment had been made to the decree- 
hclder before or after the execution of the 
mortgage deed, but it is clear from the 
facts recited in the judgment that the 
money had been received by the judgment- 
debtor, thatis the mcrtgagor, before the 
Sub-Registrar for payment to his decrae- 
holder. That event occurred obviously after 
the execution ofthe morigage. There is 
nothing to show that the learned Judge's 
attention was specially drawn to this 
circumstance but it appears to have been 
assumed thatthe payment to the decree- 
holder preceded the execution of the 
mortgage. In Seth Nanudsa v. Nana (7) 
the judgmentedebtor sold his crops and 
satisfied the decree by payment out of the 
sale proceeds and on the date on which the 
decree was so satisfied the judgment-debtor 
executed a mortgage of the property under 
the management of the Collector, The 
payment to the decree-holder was made in 
the presences of the Collector and it was 
held that the Collector's power had terminate 
ed before the mortgagecame to be execut- 
ed, It must be noticed that the decree was 
satisfied by the sale of crops aad not with 
the aid of the mortgage though it was 
executed on the same day. It was therefore 
naturally held that the decree having 
ceased to exist after its satisfaction and 
tbe Collector's power having cometo an 
end the judgment-debtor was fully com- 
petent todispose of his property by mort- 
gage. In Sitaram v. Chainsingh (8) the 
mortgage was executed on June 21, 1912 
andon the nextday, thatis June 22, the 
decree-holder appeared before the Collec. 
tor and produced a receipt of full satisfac- 
tion andthe case was therefore struck off 
as fully satisfied; but the mortgage deed 
was registered in October 1912, That 
mortgagage was held to be valid as it 

(7) AIR 1934 Nag. 33; 144 Ind. Oas. 267; 15 N L J 


173; Ind. Rul. (1933) Nag. 224. 
(8) 18 NL J 134; 1€0 ind, Cas, 924; 8 R N 198, 
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became effective by registration long after 
the decree had been satisfied and the 
Collector’s power had ceased. The learned 
Judge who decided the case declined to 
apply the law that the registration dates 
back to the time of execution of the instru- 
ment to a case of a judgment-debtor’s 
transfer of his property under the Collec- 
tor's management. When the decree was 
satisfied and the property wasreleased by 
the Collector the mortgage was not come 
plete. There was therefore no transfer by 
the judgment-debtor, The mortgage be- 
came operative as a transfer only after 
registration. The learned. Judge wae of 
opinion that the transfer was subsequent 
to the termination of the Collector’s 
powers, 

Tn the present case, the facts are these. 
The fields had been ordered to be sold on 
April 5, 1933. On March 25, 1933 the 
judgment-debtor executed a sale-deed in 
favour of the decree-holder in full satis- 
faction of the decree. It cannot be gain- 
said that on that day the Collector could 
exercise his powers under Sch. II, Oivil 
P.C. At what point of time his power 
should be deemed to have come to an end ? 
The cessation of his power,as held in the 
cases reviewed above, comes about when 
the adjustment comes into operatica and 
extinguishes the decree. The question 
therefore is: At what moment was the 
decree under consideration extinguished ? 
The obvious answer is “when the adjust- 
ment became effective.” When did it 
become effective? It became’ effective 
when, by the sale, the interest of the judg- 
ment-debtor passed to the decree-holder. 
That event was brought about by the 
registration. Oonsequently it must be 
held that, until the registration, the decree 
was enforceable and the Oollector’s power 
remained unimpaired. The execution of 
the sale-deed and the registration of it 
indisputably preceded in point of time the 
extinction of the decree. The former was 


the cause and the latter was the conse» ` 


quence. But forthe one, the other event 
could not happen. The very purpose of 
the sale was to satisfy the decree, It must 
therefore, follow that the sale having been 
made before the extinction of the decree, 
and termination of the Collector's power, 
the judgment-debtor was incompetent to 
transfer. The two Courts below were there- 
fore right in pronouncing the sale to be 
“void. 

The next argument is devoid of force. 
It is based on the assumption that the 
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Collector can ratify the transaction and 
validate the transfer. If the transfer was: 
void in its inception, it could not be valis 
dated by any subsequent ratification,. 
Implicit in this assumption isthe admis- 
sion that the Oollector’s power to deal with 
the attached property affected by the- 
transfer remained intact in spite of the 
transfer. Ifso, the transfer took place 
while the Collector could exercise his- 
power andthe judgment-debtor was in- 
competent totransfer. The fact is that 
the sale being void, the decree remained 
executable and the Collector could proceed! 
to hold the sale on the specified day. 
Since the sale was to beheld only to pay 
off the decree-holder, who was” the only 
decree-holder and the decree-holder declar- 
ed that his decree had been satisfied the- 
Collector had no alternative but to accept 
his word and terminate the proceedings.. 
His acceptance, in the circumstances, 
cannot be interpreted as a permission. He- 
has no power to grant permission after the 
sale, Nor could he validate the void sale- 
by his subsequent permission. 

The provision of law is no doubt stringent 
and occasionally results in apparent 
injustice. Butit must be borne in mind 
that in cases where there are more than 
one decreesholder, any laxity in the en-- 
forcement of the provision is calculated 
to open the door for fraudulent preference 
of one decree-holder over another and 
nullify the law regarding rateable distribu-- 
tion. : 


The result is that the appeal stands: 
dismissed with costs. 
S. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 2174 of 1939 
May 3, 1940 
ABDUL RAHMAN, J. 
RAOHAMADUGU NARAYANASWAMI 
CHETTI—PETITIONER 
versus 
R. VENKATA REDDI AND OTAEBS— 
RESPONDENTS > 

Madras Debt Conciliation Act (XI of 1936), ss. 25, 
2 (fi—Applicability of 8. 25 to execution proceed-- 
ings—Mortgage decree, whether falls within purview 
of Act. 

Tii words ins. 25, Mad. Debt Conciliation Act 
are quits general and apparently intended to cover- 
every proceeding, whether in the nature of an exe- 
cution. or otherwise. An application for execution,. 
although arising out of a suit after a decree js- 
passed therein is nonetheless a proceeding and there- 
is no justification for restricting the words only 
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to miscellaneous proceedings other than those in 
execution. The words of the section leave no scope 
for the argument that the proceedings must neces- 
sarily be independent of the suit in which the dec- 
ree was passed, 

The definition of the word ‘debt’ given in s. 2 
(7), Mad. Debt Conciliation Act, covers a secured 
debt as well and whether itis payable under a 
decree of a Oivil Court or otherwise. A decree 
passed on a mortgage-deed, therefore, falls within 
the purview of the Debt Conciliation Act. 180 Ind. 
Cas, 783 (1), relied on. 


Messrs. T. K., Srinivasa Thathachariar 
and C. Balakrishna Menon, for the Peti» 
tioner. 

Mr. T. Kumaraswamiah, for the Res- 
pondents. 


Order.—This is a revision from an order 
passed by the learned Subordinate Judge 
of Ohittoor dismissing an application made 

_by a judgment-debtor under the Debt Con- 
ciliation Act, with the object of securing a 
stay of the execution of a mortgage decree 
passed against him. The two grounds on 
which the execution Court refused to accede 
to the petitioner's request were, (1) that 
s. 25 of the Act did not apply to execution 
proceedings ; (2) that a decree passed on the 
basis of a mortgage deed does not fall 
within the purview of the Debt Concilia- 
tion Act, 

As to the first ground of the learned Sub- 
ordinate Judge’s decision, I find the words 
in g, 25 to be quite general and apparently 
intended to cover every proceeding, whe- 

ther in the nature of an execution or 
otherwise. An application for execution, 
although arising out of a suit after a decree 
is passed therein is nonetheless a proceed- 
ing and there seems to be no justification 
for restricting the words only to miscel- 
laneous proceedings other than those in 
execution. The words of the section leave 
no scope for the argument that the proceed» 
ings must necessarily be independent of 
the suit in which the decree was passed. As 
to the second ground, the learned Subordi- 


nate Judge's attention does not seem to - 


have been drawn to the definition of the 
word ‘debt’ which has been given in a. 2 
(f), Debt Canciliation Act. A debt has been 
defined to cover a secured debt as well 
and whether it is payable under a decree 
of a Civil Court or otherwise. A secured 
debt has been defined in sub-el. (i) of the 
same section to include a mortgage debt or 
.any debt for which there is security, lien 
or charge on immovable property. The 
result of these definitions would be that 
“when an application has been made to a 
Board unders, 4, any suit or other proceed- 
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ing including a proceeding in execution of 
a decree, pending before a Civil Court in 
respect of any debt, secured or otherwise, 
for the settlement of which application has 
been made” cannot be proceeded with 
until the Board has dismissed the applica» 
tion. A reference to s, 18 (3) and s.19 
(4) (b) appears to be beside the point, 
Section 18 (3) only provides ;that certain 
decrees would not be executable after the 
registration of an agreement under s. 14 (2) 
against the assets set part in the agreement 
until all amounts recorded as payable under 
such agreements have been paid. Section 19 
(4) (b) makes an application for execution 
of a decree suspended under s. 18 (3) tobe 
unexecutable by a Civil Court, Neither of 
these sections have any relevancy to the 
consideration of the question to be decided 
in this case, or suggest an inference that 
asecured creditor stands in any position 
different from that of a simple creditor so 
far as s. 25 is concerned. 

A Division Bench of this Court took the 
same view in Hirannayya v. Thippeswamt 
(1). This is binding on me. It is true that it 
does not consider the points raised in this 
revision specifically; but unless that was 
the opinion of the learned Judges, they 
could not have arrived at the decision to 
which they did. For the above reasons, 
the revision must be accepted and is allowed 
with costs. 

N.B. Revision allowed. 

(1) (1988) 2M L J 1032; 180 Ind. Cas. 783; AIR 


an aa; 215; 49 L W 178; (1938)M W N 1278; 11R 
749, : 


PATNA HIGH COURT: 
Miscellaneous Judicial Case No, 7 of 1939 
August 7, 1940 : 

Bareres, O. J. AND FAZL ALI, J. 
kani BHUNESHWARI KUAR— 
PETITIONER 
Tau COMMISSIONER or INCOME-TAX, 
BIHAR AND ORISSA—Oppostts Party 

Income-taxz—Payment of salami or nazrana for 
settlement of land, whether income—Income Tag 
Act (XI of 1922), s. 2—Subject-matter of mukarrari 
leases consisting of agricultural and also non-agri- 
cultural lands of value—Rent payable for both types 
Rent received in respect of latter type is not 
agricultural income. 

It is impossible to lay down any general rule that 
payments in the nature of salami or nazrana must 
be regarded as payments of rent and, - therefore, 
income, Whether the payment of salam? is a capi- 
tal receipt or income must depend on the particular 
facts of the case. The nature of these payments 
whether capital or income cannot be decided as a 
question of law but can only be decided after a full 
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investigation of all the facts relating to the settle-- 
ments for which these sums were payable. [p. 318, 
cols. 1 & 2; p. 319, col. 1.3 

The subject-matter of certain mukarrart leases 
consisted in the main of agricultural lands but non- 
agricultural lands of value were also included. A 
rent was agreed upon which was a rent payable for 
both types ofland. The amount which the assessee 
received from the mukarraridar was not received in 
respect of agricultural land only but in respect of 
agricultural land and non-agricultural land : 

Held, that the rent received by the assessee in 
respect of -non-agricultural land was taxable and 
could not be regarded as agricultural income within 
the meaning of a. 2, Income Tax Act. 


Misc. J, O. statement made by Oommis= 
sioner of Income-tax, Bihar and Orissa, 
dated September 22, 1939. 

Messrs P. C. Manuk, Ishwarinandan 
Prasad and B, N. Rai, for the Petitioner, 

Mr. S. M. Gupta, for the Opposite 
Party. 


Harrles, C.J.—This is a reference 
made by the Commissioner of Incometax, 
Bihar and Orissa, under s. 66 (3), Income 
Tax Act 1922, The learned Commissioner 
was called upon to state a case upon the 
following points: 

“1, Whether thesum `ofi Rs. 158 received by the 
assessee for settlement of lande is assessable to 
income-tax or is it agricultural income within 
the meaning of s. 2, Income Tax Act, 1922 ? 

2. Whether the sum of Rs. 2,000, received by the 
agssessee for certain lands and other sources con- 
nected therewith from the mukarraridars or per- 
manent lease-holders ie assessable to income-tax 
or is it agricultural income within the meaning of 
s. 2, Income Tax Act, 1922?” 

The assessee inthe case is the proprie- 
tress of the Tikari Raj in the Gaya District. 
She has been assessed for many years on 
(a) the annual rental of house properties, 
(6) the income from money-lending busi- 
ness and (e) the income from noneagricul- 
tural sources connected with zamindari, 
and the questions to be considered in this 
case relate solely to the last source of 
income. For the assessment year 1936-37 
the Rani returned an income of 
Rs. 11,044-15-3, from this source of income, 
that is, non-agricultural income connected 
with zamindari, and filed statements in 
support of it. The Income-tax Oficer, 
after scrutinising the statements with the 
books of accounts, found several items of 
omission and required the assessee to file 
supplementary statements. In this sup- 
plementary statement an omission of 
Rs. 158 is shown as ‘nazrana payable 
for settlement of lands”, and it is this 
sum of Rs. 158 that gives rise to the 
first question, I shall deal more fully with 
the facts relating to this sum later. 
The Income-tax Officer further found 
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that the statements and supplementary 
statements were not satisfactory and 
further that a portion of the assessee's 
zamindart was notin her own poasession 
but was leased out to mukarraridars who 
paid rents to her. In tbe statements filed 
before the Incomestax Officer no portion. 
of this rent was shown as part of her 
non-agricultural income. It appears that. 
portions of thelands leased out consisted 
of non-agricultural lands, and eventually 
the Income-tax Officer came to the con» - 
clusion that out of the total mukarrari 
rent payable to the assessee a sum of 
Rs. 2,000 represented the portion of rent 
due forthe non-agricultural lands. He 
accordingly added this sum of Rs, 2,000 
to the income of the assessee which he had 
already found to be taxable. 

The assessee objected to the inclusion 
of these two sumsof Rs. 158 and Rs. 2,000 
before the Assistant Commissioner, and 
eventually the Commissioner was called upon 
to state a case for the opinion of this 
Court, The Oommissioner refused to state 
acase, but this Oourt called upon him 
under s. 66 (3),Income Tax Act, to state - 
a case on thetwo questions which -I hava 
already mentioned. It will be con-. 
venient to deal with the question se» 
parately. ' 

(1) Whether the sum of Rs. 158 received 
by the assessee for the settlement of lands 
is assessable to income-tax or is it’ 
agricultural income within the meaning of 
s. 2, Income Tax Act, 1922? The case ` 
shows that this sum of Rs. 158 was made 
up of eleven small sums paid to the 
assessee as nazrana or salami for settle» 
ment of land for the construction of houses 
in various places. The smallest amount is 
Rs.4 and the largest is Rs. 37, It was 
contended by the assessee before the 
income-tax authorities that these payments 
did not represent income but were capital 
receipts, It was urged that the payments 
were made to the asseseee for the granting 
of her lands to these tenants. It was 
further argued that even if these sums 
could be regarded as income it was 
income from an agricultural source and, 
therefore, not taxable, The .view of the 
incomestax authorities and the learned 
Commissioner is that these payments con- 
stitute income and income arising ‘from a 
non-agricultural source and, therefore; 
taxable. From the case stated by the 
learned Commissioner, itis clear that he 
regards the matter as a pure question of 
law. In his viewsalami or nazrana should 
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‘be regarded as rent and, therefore, 
-revenue, and he relies upon the cases in 
Birendra Kishore Manikya v, Secretary 
-of State (1), Meher Bano v. Secretary of 
State (2) and Probhat Chandra v. Emperor 
(3), In the view of the Oommissioner 
these cases establish that payments of 
salami or nazrana are in fact payments 
-ofrent and, therefore, constitute income, 
and if such is derived from a nonagri- 
cultural seurce it is taxable income under 
‘the Income Tax Act. 

In my judgment itis impossible to lay 
-down any general rule that payments in the 
nature of salami or nazrana must be 
regarded əs payments of rept and, 
therefore, income-tax authorities through: 
out inthis case have assumed that such 
payments are payments of rent and have 
not considered any further facts. The Privy 
-Council case relied upon by the learned 
Oommissioner does not support his view 
as tbat case did not deal with payments 
in the nature of salami or nazrana such as 
the payments in this case. The payments 
dealt with in tre Privy Council case were 
“very different from the payments in this 
‘egce, The other cases, which were cases 
of the Calcutta High Court, have not been 
followed in this Court. The most recent 
-ease of this Court dealing with this 
„question is the case in Commissioner of 
Income-tax v. Visheshwar Singh (4), In 
tbat case it was laid down that where the 
premium or salami represents the whole 
-or part of the price of the land it cannot 
be income. Inccme connotes a pericdical 
‘monetary return coming in with some 
sort cf regularity, or expected regularity, 
from definite sources. 
:salami, which is paid once for all, and is 
‘not a recurring payment, hardly satisfies 
-this test. The facts of the case were that 
the assessee gave a bemeadi lease of 
-certain lands for building a gola house 
-and a platform for a rice mill and receiv- 
ed a-ecertain sum of money as salami. 
“The kabuliyat provided that the lessee or 
his representatives were not to pat forward 
any objection asto the paymant of rent, 
“and the assessee and his heirs had the 


(1) 48 O 766; 61 Ind, Cas. 112; AIR 1921 Cal, 262; 
-832 OL J 433; 25 OW N 80. 

(2) 53 O 34; 89 Ind, Cas. 997; A I R 1925 Cal. 929; 
-42 0 LJ 151;290 WN 969. > 

(3) 58 O 430; 125 Ind. Cas, 871; A I R 1930P O 
209; 57 I A 228; 340 W N 1017; Ind. Raul. (1930) 
PO 295: 32 LW 458; 520L J225; Q930AL J 
1361;. 32 Bom. L R 1541; 59M LJ 814 (PO). 

(4) 18 Pat. 805; 187 Ind. Cas, 691; AIR1%0 Pat, 
24,6 B R 524; 12 R P 629. : 
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right to realise and enhance the rent. The 
lessee could not sell the residential rights 
to apy one without obtaining the permission 
of the assessee, and the assessee’s own 
challan described the lease as a mukarrari 
settlement. It was held that the lease was 
intended to be a permanent one, as no 
term had been fixed in the lease and 
provision had been made for the exercise 
of certain rights by the heirs of the 
lessor and the lessee. It was further held 
that the receipt of salami was not income 
and that it mast be treated as a capital 


receipt and not as advance rent. Such 
being the case, it was not taxable. The 
principal judgment in the case was 


delivered by Fazl Ali, J., and Manohar 
Lal), J. who also delivered judgment, 
expressly held that it would be impossible 
tolay down a hard and fast rule that 
salamican in no case be taxable. The 
question would depend on the facts and 
circumstances of each case. 

Though in Commissioner of Income-tax 
v. Visheshwar Singh (4) it was held that 
the salami payable was a capital receipt, 
the case does not go so far as to lay down 
that no salami can ever be a revenus 
receipt. The case disapproves of the 
Calcutta view that salami is payment of. 
advance rent. butit makes it clear that 
salami may in certain cases amount not 
to a capital receipt but to a revenue 
receipt. Whether the payment of salami 
is a capital receipt or income must depend 
on the particular facts of ithe case. This 
case, however, makes it clear that the Come 
missioner’s view that salami must asa 
matter of law. be held to be income is 
erroneous. As 1 have stated, all the 
income-tax authorities appear to have 
taken the view that payment of salami 
or nazrana is in the nature of a payment 
of rent in advance, and that being so it 
isinccme. In some cases it might be 
payment of rent in advance, and in other 
cases it might well be a lump sum pay- 
ment for the transfer of the leasehold 
interest. Inthe present case the facts have 
never been ascertained. All that is dis- 
closed in the record is that certain small 
payments were made for the settlement of 
certain Jandsin various places to various 
people. It is not known whether the lessees 
were to pay apy rent, and if so what rent. It 
is not known whether these leases were for 
an indefinite period or for some fixed term. 
Itis further not known what was the 
extent of the property which was made 
the subject-matter of the settlement. 
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Until such facts and others are ascer- 
tained, it is impossible for. any Court 
to come to the conclusion whether or not 
the mnazrana or salami paid amounted 
to a payment of rent inadvance or whether 
it amounted to a capital receipt. The 
question, as I have stated, is discussed 
in great detail by the learned Judges in 
Commissioner of Income-tax v. Vishishwar 
Singh (4) anditis only after all the facts 
have been considered that a conclusion 
can be arrived at, The nature of these 
payments whether capital or income 
cannot be decided as a questionof law 
but can only be decided after a full 
investigation of all the facts relating to 
the settlements fcr which these sums 
were payable. That being so, it is im- 
possible to answer the first question upon 
the case as stated by the learned Ooms 
missioner, It will be necessary, therefore, 
to refer the case back to him under s. 66 
(4), Income-Tax Act, for the Commissioner 
_ to go further into the matter and ascertain 
all the facts relating to these settlements, 
It isthen and then only that an opinion 
can be formed as to the nature of these 
payments. 

It was also argued that even if these 
payments were in the nature of income 
tbey were not taxable, because they con- 
stituted income derived from agricultural 
eources. It appears tome that this point 
is not open to the assessee, It was urged 
by Mr, Manuk that there was no finding 
that the settlements were settlements of 
land fora non-agricultural purpose, but 

.inmy view the income-tax authorities 
throughout have so held, The Income» 
tax Officer mentions that mnazrana is in 
the nature of rent,and he points out that 
itis only taxable if the nazrana is in 
respect of a holding which is not used 
for agricultural purposes. He finds that 
these sums were paid in respect of 
holdings used for non-agricultural purposes. 
He accordingly holds that they are taxable. 
It appears to me that the Income-tax 
Officer clearly found that the holdings 
which were settled were holdings unconnect- 
ed with agriculture. The Assistant Commis- 
sioner, in dealing with this aspect of the 
Case Says: 

“The Income-tax Officer was right in assessing 
the income from nazrana taken for settlement of 
lands and for construction of houses, This is clearly 
an income from non-agricultural sources connected 
with gamindari.” 

It appears to methatthere is a clear 
finding that the lands settled were settled 
for purposes unconnected with agricul- 
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ture and that the source ofincome, if it is 
income, is non-agricultural. However, as 
it has to be decided whether these pay- 
ments are income or capital receipts: the 
matter must be referred back to the 
Commissioner as I have indicated earlier. 
The amount involved, namely the tax 
on Rs. 158 is trifling, and the costa of 
further investigation may well exceed 
that sum. The Commissioner may, if 
he thinks right, remit the tax on 
this sum of Rs. 158, and if he does so he 
should inform this Uourt, and no further 
hearing upon this question will be neces- 
sary. If he remits this tax on this sum for 
this particular year, it will in no way follow 
that he accepts the contention of the as- 
sessee that these payments must be in the 
nature of capital receipts. It will be open 
to the income-tax authorities to contend 
otherwise when the question arises again. 

(2) Whether the sum of Rs. 2,000 received. 
by the assesses for certain lands and other 
sources connected therewith from the 
mukarraridars or permanent lease-holders 
is assessable to income-tax orisit agricul- 
tural income within the meaning of s. 2, 
Income Tax Act, 1922? As I have stated 
earlier, the assessee derived’ a large ine 
come from mukarraridars and the income- 
taz authorities held that a substantial part 
of the land leased to these various mukar- 
raridars was land used for non-agricultural 
purposes. Of course, the rent payable by 
the various mukarraridars was a lump 
sum payment, and nothing was specifically 
apportioned to agricultural and non-agri- 
cultural land. As part of the land was non» 
agricultural, the income-tax authorities 
were of opinion that part of the rent receive 
ed by the assessee was received in respect 
of non-agricultural land and taxable, The 
income-tax authorities found it impossible 
to ascertain that sum with certainty ; but 
eventually, after considering all the sur- 
rounding circumstances, they came to the 
conclusion that out of the total mukarrari 
rents received by the assesses a sum of 
Rs, 2,000 represented rent payable for non- 
agricultural land. They accordingly assessed 
the assesses upon this sum. 

It has been strenuously argued by Mr. 
Manuk on behalf of the assessee that there 
was no evidence at all upon which the 
income-tax authorities could hold that 
Rs. 2,060 represented income from non- 
agricultural sources, He urged that there 
was no evidence as to what portion of the 
lands given in mukarrari were non-agricule 
tural and what were the rente payable in 
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respect of the agricultural and non-agri« 
cultural lands. In short, he argued that 
fixing a sum of Rs, 2,000 as representing 
rents payable for non-agricultural land was 
sheer guess work. There was very little 
material before the income-tax authorities 
upon which they could arrive at | this 
“conclusion ; {but it appears to have been 
conceded in the earlier proceedings that 
this sum of Rs. 2,000 was in no way 
excessive. It seems to have been admitted 
that non-agricultural land was tcomprised 
in these various mukarrari tleases, and no 
Point appears to have been urged that the 
sum of Rs, 2,000 said to represent the 
proportion of rent payable in respect of 
these non-agricultural lands was excessive. 
The point now urged by Mr. Manuk does 
not arise on the question as framed. That 
question presuppcses that the sum of 
Rs. 2,000 correctly represents the portion of 
rent which could be attributed to non-agri- 
cultural land. What the question, as framed, 
raises is," whether this sum, even if attri- 
butable to non-agricultural land, can be 
regarded as income arising from non-agri- 
cultural sources and therefore taxable. It 
is clear that the point urged by Mr. Manuk 
that there is no evidence to support this 
finding that Rs. 2,000 represents income 
from non-agricultural sources, is taken for 
the first time in this Court and was never 
seriously agitated before the income-tax 
authorities and the Commissioner. That 
being so, I am bound to hold that there is 
no force in this contention. 

It was however urged by Mr. Manuk that, 
even if this sum can be regarded as repre- 
senting income from non-agricultural 
sources, yet it is not assessable. He has 
urged that the whole income payable by the 
mukarraridars must be regarded as agri» 
Cultural income and that the non-agricul- 
tural income is taxed in the hands of the 
mukarraridar. He collects agricultural and 
noteagricultural income and he is taxed 
on the non-agricultural income which he 
receives. According to Mr. Manuk, to tax 
the assesses on the proportion of the total 
rent which represents rent from nensagri- 
cultural land would be to tax the same 
income twice over. In my view there is no 
force whatsoever in this contention. It is 
clear that the land, which was made the 
subject-matter of these mukarrari leases, 
consisted in the main of agricultural lands 
but it was conceded that non-agricultural 
lands of value were also included. A rent 
was agreed upon which is a rent payable for 
both types of land. The amount which the 
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assessee received from the mukarraridar 
she did not receive in respect of agricul- 
tural land only but she received it in res- 
pect of agricultural land and nonsagricul- 
tural land, Whatshe received in respect — 
of non-agricultural land is not exempted 
from the payment of income-tax and such 
is clearly taxable. The mukarraridar is, of 
course, assessable on the non-agricultural 
income received by him; but it must be 
remembered that he is not assessable on 
the whole amount which he receives, He 
can only be assessed on what he receives less 
the amount which he has to pay fo the 
landlord for the lease which gives him the 
right to receive the rents from the tenants. 
Once the matter is regarded from that point 
of view it is obvious that this non-agricul- 
tural income is not being taxed twice. In 
my view the findings in this. case makeit 
clear that this sum of Rs. 2,000 represented 
income arising not from agricultural land 
but from the land and property unconnected 
with agricultural purposes. That being so, 
the sum is taxable and cannot be regarded 
as agricultural income. Different consider- 
ations might arise if at the date of the 
mukarrari the land was purely agricultural 
and the rent fixed on that basis. 

I would therefore answer the second ques- 
tion as follows: The sum of Rs, 2,000 
received by the assessee is assessable to 
incomertax and is not agricultural income 
within the meaning of s. 2, Income-Tax 
Act, As I have “stated - earlier, this, case 
must be referred back to the ‘Conimissioner 
for further findings to enable the Court to 
answer the first question submitted to it. 

Faz! Ali, J.—I agree. In connection with 
the second question I should like to observe 
that there may be cases in which mukarraré 
rent would not be taxable at allin view 
of s. 2, Income Tax Act. Such a case 
might arise where the property let out on, 
mukarrari lease yields mainly agricultural 
income and the income from non agricultu- 
ral sources is merely nominal or negligible. 
Similarly, the rent ought not to be taxed 
where itis shown that atthe time of the 
lease, it was fixedon the basis of agricul- 
tutal income only and the non-agricultural 
income was not taken into account. I do 
not however wish to pursue the matter 
because, ag my Lord.the Chief Justice has 
pointed. out, in the present case the facts on 
which the income-tax authorities have based 
their conclusion do not appear to have been 
challenged for some reason or other, 

D. Answered accordingly. ` 
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CALCUTTA HIGH COURT 
Appeal No. 191 of 1936 
July 23, 1£40 
R. O. Mitrer AND MoHAMAD AKRAM, JJ. 
SUDHANYA MOHAN BASAK anp OTHERS 
— APPELLANTS 


versus 
MONORAMA GUPTA AND 0OTHERS— 
RESPONDENTS 

Bengal Money Lenders Act (VII of 1933), s.4— 
Money-lender cannot recover more than twice the 
amount of “ principal of theloan” where hia claim 
exceeds same under contract~Amount to be taken for 
making decree-—S, 4, if embodies mere rule of Damdu- 
pat—Principle of sanctity of contract between parties, 
whether applicable in construing Act-Renewed 
bond—“ Principal of the loan" ins. 4, what is, 
stated, 

The money-lender cannot recover more than 
twice the amount of" the principal of the loan,” 
where his claim according to the contract exceeds 
the same, namely “the principal of the loan " plus 
an amount for arrears of interest not exceeding tha 
“ principal of theloan.'? For making the decree the 
principal of the loan must be taken to represent 
the same sum, not one sum for considering the claim 
for interest and for limiting it under s., 4, Ben. 
Money Lenders Act and another sum for considering 
the claim for principal. 

The principle that the sanctity of contract be- 
tween parties must be respected by Court, on which 
Courts proceed normally, cannot be availed of in 
construing the Ben. Money Lenders Act or any 
other Act of the like kind. The object of that Act 
is to give relief to debtors by relieving them par- 
tially of the effect of their contracts, It cannot be 
gaid that in enacting s,4 the Legislature hag 
merely adopted the Hindu Law of Damdupat. There 
is no such indication in the Act itself. The phrase 
“ principal of the loan !' ins. 4 means the amount 
actually advanced or parted with by . the money- 
lender, the original loan and not what is stated ag 
the principal in the renewed bond and which is 
made up of the original loan or balance thereof and 
the arrears of interest capitalised. Sukalal v, Bapu 
Sakharam (1), explained and distinguished. 


A. from the original decree of the Sub= 


Judge, Fourth Court, Dacza, dated May 9, 
1936. 


Messrs. Jitendra Kr. Sen Gupta and 
Haridas Gupta, for the Appellants. 


Messrs. Surajit Ch. Lahiri and Smriti K. 
Rai Choudhury, for the Respondents, 


Mr, Pannalal Chatterji, for the Deputy 
Registrar. 


- Judgment .—The plaintiffs-appellants 
instituted a suit against the original defend- 
ant Monorama Gupta to recover moneys due 
to them on two mortgages. In ‘this appeal 
we are Concerned with one of the said mort- 
gages, namely Ex. 4 dated April 19, 1916. 
The claim of the plaintiffs on this mort- 
gage as laid in the plaint is Rs. 3,995 for 
principal and Rs, 2,505 for interest up to 
‘date of the suit, after relinquishment of 
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their claim to interest to the extent of about 
Rs. 1,500, total Rs. 6,500, On June 19, 1903 
the defendant borrowed Rs, 2,000 from 
Sarat Ohandra Basak, the father of the 
plaintiffs, and to secure the said loan exe- 
cuted a mortgage Ex. 1 on that date. Inte- 
rest stipulated was simple interest at the 
Tate of Rs. 95120 per cent. per annum. 
Some interest due under it was paid. On 
April 19, 1916 there was an adjustment of 
accounts and a gum of Rs. 1,995 was found 
due on account of interest. On that date 
the mortgage bond in suit, Ex. 4, was 
executed by the defendant in favour of the 
plaintiffs, their father Sarat Chandra Basak 
having died some time before, The morte 
gage bond recited the fact that the defend- 
ant had borrowed Rs. 2,000 from Sarat 
Ohandra on Assar 4, 1310 (June 19, 1903) 
on a mortgage (Ex. 1) and that the sum of 
Rs, 1,995 was then due for interest on the 
said loan of Rs. 2,000. ‘The interest then 
dus was capitalised and the mortgage, Ex, 4 
was executed. The rate of interest provid- 
ed for was the same as in Ex. 1. The 
properties included in Ex, 1 were charged 
and some more properties were given by 
the mortgagor as additional security. Some 
payments were made towards interest be. 
fore suit, but the aforesaid sum of Rs. 2,505 
remained due (after relingishment of about 
Rs, 1,500 for interest) on account of interest 
atthe date of the suit calculated on the 
basis that the principal was, as stated in 
Ex. 4, Rs. 3,995. i 

The defence which is material to the 
appeal, was that the plaintiffs cannot reco» 
ver more than Rs. 4,000 on the basis 
that Rs. 2,009 and not Rs. 3,995, is to be 
considered to be “the principal of the 
loan” within the meaning of s. 4 Bengal 
Money Lenders Act (VII of 1933). This 
defence has been given effect to by tbe 
learned Subordinate Judge who has passed 
a decree in favour of the plaintiffs for 
Rs. 4,000 only. The plaintifs have filed 
this appeal. They admit that s. 4, Bengal 
Money Lenders Act (VII of 1933), applies 
but contend firstly, that the “principal 
of the loan" must be taken to be what has 
been stated to ba and treated as principal 
in Ex. 4, the bond sued upon, namely 
Rs, 3,995 and not Rs. 2,000 the actual ade 
vance, and secondly, that even if Rs. 2,000 
the actual advance, be treated as “the 
principal of the loan” under s. 4 of the said 
Act the amount ofinterest recoverable ia 
tbe suit was to be limited to Rs. 2,000 
which however must be added to Rs. 3,995, 
the amount at which their dues were 
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settled on April 19,1916 when Ex. 4 was 
executed. According to their first contene 
tion they would have been entitled but for 
the relinguishment of a portion of their 
claim for interest to a decree for Rs. 3,995 
(principal}+Rs, 3,985 (interest)=Rs. 7,990 ; 
and according to their second contention 
they would be entitled to a decree for 
Rs. 3,995 (principal)-+Rs, 2,000 (interest) = 
Rs. 5,995. We cannot accept any of these 
contentions and are of opinion, that tke 
decree passed by tke learned Subcrdinate 
Judge is right. The questions raised depend 
Dros the interpretation of s. 4 of the said 
ct. 

The language employed by the Legisla- 
ture is that a money-lender cannot recover 
by suit as interest an amount greater than 
“the principal of the loan.’ subject to an 
exception which is not material in this 
appeal. In terms the section or the Act 
does not deal with recovery of the principal 
of tke loan, But the intention of the 
Legislature is clear. The money-lender 
cannot recover more than twice the amount 
of “the principal of the loan,” where his 
claim according to the contract exceeds 
the same, namely “the principal of the 
loan” plus an amount for arrears of interest 
not exceeding the “principal of the loan.” 
For making the decree the principal of 
the loan must be taken to represent the 
same sum, not cne sum for considering the 
claim for interest and for limiting it under 
s, 4 and another sum for considering the 
claim for principal. We cannot therefore 
accept the second contention of the appele 
lants. They can get a decree limited to 
Rs. 4,000 if “the principal of the loan” is 
to be taken as Rs. 2,000 the sum that was 
actually advanced, or limited to Rs, 7,990 
(leaving cut of ccnsideration for the present 
the amount of interest they have relinquish- 
ed) if the principal of the loan isto be 
taken to be what is mentioned in the bond 
in suit, Ex. 4, namely Rs. 3,995. The real 
questico therefore is whatis “the principal 
of the lean” the phrase used in s. 4in the case 
of a renewed bond. The question, so far 
as we are aware, has not been discussed in 
detail in any case in this Court. In an 
unreported decision of Mukherjea, J., in 
which the learned Chief Justice concurred, 
it was held definitely that “ihe principal of 
the loan” is the amount actually advanced, 
although in that judgment the reasons for 
the said conclusion are not specifically 
stated: (Appeal from Original Decree No. 
52 of 1936, decided on June 29, 1938 unre- 
ported.) 
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The words “principal of the loan" or the 
word “principal” have not been defined in 
the Act (VII of 1933). Apart from any 
other considerations in the case of arenewed 
bond it may mean the money actually- 
advanced—the original loan or the capi- 
talised sum, the amount of the original loan 
added to the arrears of interest by agree» 
ment between the creditor and the debtor. 
The learned Advocate for the appellants 
contends for thesecond meaning. His con- 
tention is, firstly, that for the purposes of 
S. 4 the principal of the loan must be 
taken to be what has been agreed upon 
between the creditors and debtors to be 
the principal for the purpose of producing 
or yielding interest or income in future. He 
says that if that position is not accepted: 
what had been settled by the parties would 
be unsettled. He accordingly says that as 
the sum of Rs. 3,995 was to yield interest 
or income—the interest at the rate of 92 
per cent. was to be calculated according 
to contract on the sum of Rs. 3,995 and 
not on Rs. 2,000 the original sum lent from 
after Ex. 4—that sum of Rs. 3,995 is to be 
regarded as the principal of the loan for 
the purposes of s, 4 of the Act. His second 
contention is that s, 4 in substance gives 
statutory force to the Hindu Law of 
Damdupat and makes it applicable tothe 
whole Province of Bengal. In cases where 
the Hindu Law of Damdupat was applied 
the capitalised amount in the renewed bond 
and not the amount originally lent has been. 
taken to be the principal. In support of 
this last mentioned proposition he relies 
upon the decision of Jenkins, O. J. and 
Candy, J., in Sukalal v. Bapu Sakharam 
1 


When analysed his first argument rests 
on the foundation that the sanctity of cons 
tract: between parties must be respected 
by Ocurts, That is no doubt a good 
principle on which Court proceed normally, 
but that principle cannot be availed of 
in ccnstruing the Bengal Money Lenders 
Act or any other Act of the like kind: 
The object of that Act is to give relief 
to debtors by relieving them partially of 
the effect of their contracts. It cannot, 
therefore, be held that the principal of 
the loan” is the amount which the credi- 
tor and debtor had agreed to call as 
principal, what waa to be treated by agree- 
ment to be the principal for the purpose of 
producing future income or interest to the 
creditor. 

The second contention of Mr. Sen Gupta 
is thats. 4, subject to the exception pros, 
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vided therein, embodies what is known as 
the rule of Damdupat, that in any event we 
should construe the words “principal of the. 
loan” occurring in the section in the same 
way as the word principal has been constru- 
ed in reference to the rule of Damdupat 
and the decision in Sukalal v. Bapu Sakha« 
ram (1) is relied in support, We cannot 
hold that the Legislature has merely 
adopted the Hindu Law of Damdupat. 
There is no such indication in the Act 
itself. We will have to coustrue s., 4 by 
giving effect to every word. Its provisions 
are not ambiguous and we cannot add 
any word or cut out any. The object of the 
Act will, however, have to he taken into 
consideration, Sukalal v. Bapu Sakaram 
(1), cannot in our judgment furnish an 
analogy, for Jenkins, ©. J., made it quite 
clear from the quotations he made from the 
Smritis and Commentaries of the Hindu 
jurists that those jurists considered as 
principal for the purpose of the rule of 
damdupat, the capitalised amount, the 
amount of principal plus the accrued intee 
rest which was stated by agreement to be 
principal in the renewed bond. In the 
Oxford Dictionary the word “principal” in 
reference to a loan is defined as what 
constitutes the primary or original sum, 
that isthe main capital sum invested or lent 
and yielding interest or income. The word 
“loan” is defined as 

“something the use of which is allowed fora time on 
the understanding that it shall be returned or an 
equivalent given, especially asum lent on these condi- 
tions and usually at interest” 

and the word “lend” thus 

“to grant the temporary possession of a thing on con- 
ditions or in expectation of the return of the same or 
its equivalent, " 

: In view of these definitions the phrase 
“the principal of the loan” according to its 
dictionary meaning in the case of a money 
transaction is the sum of money which the 
creditor parts with, which he puts into the 
possession of the debtor, The phrase must 
accordingly mean tke sum actually advance» 
ed, and not the sum actually advanced plus 
what is not actually advanced the possession 
of which is not parted by the creditor, 
namely the capitalised interest, This is the 
definition which is given in the other sister 
Act e. g., tho English Money Lenders Act 
(17 & 18 Geo. V. Ohap. 21, s 15} 
and would follow from the definition of intere 
est contained in 5. 2, Usurious Loans Act 
(X of 1918 I. O.) The acceptance of the 
definition of that phrase as contended for 
by the appellants would enable a money- 


(1) 24B 305; 2 Bom. L R 18. 
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lender to defeat the object of the Bengal 
Money Lenders Act and the provisions of 
S. 4 would have no controlling effect. A 
money-lender is usually in an advantageous 
position so far as his debtor is concerned 
and all that he need do in that case, is to 
take successive renewals from his debtors 
by capitalising interest in arrears. We 
accordingly hold that the phrase “principal 
of the loan” in s, 4 means the amount 
actually advanced or parted with by the 
money-lender, the orginal loan and not what. 
18 stated as the principal in the renewed 
bond and which is made up of the original 
loan or balance thereof and the arrears of’: 
interest capitalised, We accordingly hold 
that the learned Subordinate Judge is right 
and this appeal must be dismissed with’ 
costs, hearing-fee being assessed at three” 
gold mohurs, 


8. Appeal dismissed, 


[ener aana 


__ LAHORE HIGH COURT 
Criminal Appeal No. 1053 of 1939 
July 10,1940 
Young, O. J. AND Sgump, J. 
EMPEROR—Prosrcuror 
versus 
MEDHI SHAHWALI AND orures— 
` RESPONDENTS ` f 

Penal Code (Act XLV of 1860), s. 141 (fourth)— 
Applicability—Doubt asto whether land belonged to 
one party or other—One party using force—S, 141. 
applies. ‘ 

A party cannot be said, “to enforce any right" 
where he is in undoubted possession of the land 
upon which an attack has been made and he de- 
fends that possession. In that case the right of 
private defence of property would arise. If, on 
the other hand, there was a real doubt whether the 
land belonged to oneparty or the other, then, if 
either party used force, that would amount to en~ 
forcing aright and there would be no right of 
private defence of property. Section 141 (Fourth) I, P, 
O., applies in sucha case, [p, 326, col, 2.) 

[Case-law discussed.] 


Or. A. from an order of the Sessions 
Judge, Jhelum, dated July 7, 1939. 


Mr. Mohammad Monir, Assistant to Advo- 
cate-General, for the Crown. . 


Mr. Mohammad Amin, for the Respon» 
dents, 


Skemp, J.—This is a Govt. appeal 
against an acquittal. On Aagust 9, 1938 
a fight took place between two parties in 
village Dhudial, Tahsil Obakwal, District 
Jhelum. The csuse of the fight was the 
making of a bund in the bed of a ravine, 
The most important member of one party,” 
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accused in the present case, was Mehdi and 
of the other Subedar Karam Dad. In the 
hed of the ravine are three fields of which 
Khasra No, 1439 belongs to Mehdi and the 
adjacent Nos, 1486 and 1437 belong to 
members of the opposite party. The boun» 
dary between No. 1439 on the one Land and 
the other two is not clearly demarcated and 
in April or May 1938 both parties approach» 
ed the girdawar and the patwari and 
asked them to demarcate the boundary. 
These officials unfortunately had not the 
necessary records and nothing was done. 
The case for the prosecution is that early 
on the morning of August 9, members of 
the Subedar’s party came and asked Mehdi 
and others to come to the spot to demar- 
` cate the land in the presence of the girda- 
war and the patwari, Four men went there 
and were then attacked by 31 persons. 
Other members of Mehdi’s party came up, 
and in the fight that followed 12 persons 
of the Subedar’s party between them 
received 156 injuries. Of the injured 
persons cne-died at the spot and four 
subsequently. The opposite party escaped 
lightly, ten of them receiving 33 injuries of 
which only two were grievous. 

Both parties were sent up for trial. In 
tke present case Mehdi and 59 others were 
charged under the following sections of the 
I. P. O. ss. 302 read with 149, 326, 324 read 
with 149 and 302 read with 109. The 
learned Sessicns Judge agreeing with the 
assessors found that the prosecution evi- 
dence was false and that in reality the 
accused were making a bund or bun cn 
the boundary in dispute andthe complain- 
ants went tostop them. This was the catise 
of the fight. After this fatal fight, the spot 
‘was demarcated by Raja Sajawal Khan, 
Settlement Tahsildar of Chakwal, Hesaid: 

“On August 23,1938 I went to the spot and carried 

out measurements with the help of revenue papers. 
The place wasin the bed of a ravine and difficult of 
demarcation. I came back and went to the spot 
once again on August 25, 1938 after obtaining the 
original Masavisfrom the sadar. I started measure- 
mentsat about 4P, M.on that day. Ialso worked all 
day on August 26, 1938 till I was satisfied regarding 
the correctness of my measurements ... The bun at 
the spot was on the borders of parties’ fields, It 
could not be said that either party had encroached on 
the land of the other. IfI were asked asa revenue 
officer to make a bun at the spot in order to settle 
the dispute between the parties once for all, I 
would construct a bun at the identical spot where 
itnow is.” 

The learned Sessions Judge found that 
“sa the bun was ab the proper place the blame for 
the fight must be laid at the door of thecomplainant 
party.” 
and again 
“tag the accused were making a bun on their own 
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land and the complainant party went to stop them, 
the initial blame for the clash, as already stated, lies 
with the complainant party themselves, Individual 
members of the accused party could be punished if it 
could be shown that they had exceeded the right of 
private defence-in respect of particular members of 
the complainant party.” 


This appears to be a finding that the 
accused were acting in the right of private 
defence, whether of person or preperty is 
not stated. There is no evidence who 
commenced the fight or struck the first 
blow and the Sessions Judge has not discus- 
sed this point further. I think the right 
of private defence to which he refers must 
from the context be right of private defence 
of property. That is the basis on which 
the argument tcok place before us, Mr. 
Mohammad Monir’s able argument is that 
although title was subsequently found to 
be with the accused, this is not a case of de» 
fined and well established possession which 
the accused had aright to defend, At the 
mcst the act of the Subedar's party was a 
civil trespass, not a criminal offence. There 
was no right of private defence under s. 99, 
I, P. C. because there was time to have 
recourse to the protection of the public 
authorities even if the opposite party had 
demolished the bund. The act of the accus- 
ed party fell under s. 141, Fourth, I. P. O, 
This runs as far as relevant : 

“An assembly of five or more persons ia designated 
an‘unlawful assembly’ if the common object of the 
persons composing that aseembly is—Fourth ; By 
means of criminal force, or show of criminal force, to 


any person....to enforce any right or supposed 
right.” 


He says that there was a fight between 
two parties both willing to fight. The party 
of the accused was an unlawful assembly 
and therefore by virtueof 8, 149,I. P. 0, 
every member of that assembly was liable 
for the murders committed in the fight.’ 
All that K.8.Mohammad Amin on behalf 
of the respondents cen say in reply to this 
on the factsis that admittedly the prose« 
cution witnesses have given false evidence 
and the prosecution case cannot be relied 
upon : therefore the statements of the accug= 
ed must be relied upon together with the 
statement of a single defence witness named 
Sayed Zaman Shah. The stcry of Mehdi 
is that he and his party had gone into the 
ravine to construct a bund taking ploughs, 
karahs and cattle when the party of the 
complainants, about 25 in number, came 
up. Subedar Karam Dad gave a signal for 
an attack by firing a gun and the othérs 
shouted that they would commit murder 
unless the accused stopped making the 
bund. Thereupon an aged man entreated 
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the complainant party with folded hands 
not to fight, but the complainant party 
attacked them. 

This argument is not worthy of serious 
notice. K. S. Shaikh Mohammad Amin 
also argued that accepting the finding of 
the Sessions Judge, the accused were 
fighting not toenforce but to maintain a 
tight and he referred to Bagh Singh v. 
Emperor (1), which follows Ramnandan 
v. Emperor (2). The learned Assistant to 
the Advocate-General referred to Ghyasud- 
din Ahmad v. Emperor (3), which is based 
on Ganouri Lal v.Queen-Empress (4). The 
leading case is Ganourt Lal v, Queen» 
Empress (4). The facts were that a party 
of men went either to repair or erect a 
bund accross a river to cause the water to 
flow down a channel on:to the lands of 
their employer. After working some time 
they were attacked by hundreds of men and 
some of them severely wounded. The 
attacking party wholly denied any right on 
the part of the other party to construct 
or repair the bund, The accused were 
convicted, their appeals dismissed and the 
Oalcutta High Oourt dismissed the revision 
in a judgment which discusses English 
Law and the previous authorities in India 
at length and with great learning. The 
judgment sets forth and refutes the defence 
argument as follows (p. 219*) : 

“When the assembly went therein the afternoon, 
they went not to enforce a right but to defend a 
right. They went to prevent the continuance of acts 
which altered the status quo ante ..... An assembly to 
alter is unlawful; an assembly to defend is not, This, 
as we understand, is the argument.” 

This argument possesses some attractive subt- 
lety. But we do not feel able to accept it...... There 
are many rights of which it may be affirmed that 
when they are interfered with, the defence of them 
consists in exercising them in despite of the inter- 
ference, that is or may be,inenforcing them. There 
are modes of enforcing a right which are not prohi- 
bited by s. 141. What it prohibits is the enforcement 
ofa right or supposed right by criminal force or 
show of criminal force by an assembly of five or mora 
persons, And rights, the defence of which can only 
be effected by enforcing them, may come within its 
provisions.” : 

In Ghyasuddin Ahmad v. Emperor (3), 
a Bench presided over by the learned 
Ohief Justice held that where 
“the accused persons took part in an assembly 
the commen object of which was to prevent the 


(D AI R1925 Lah. 49; 81 Ind, Ces. 113; 25 Or. L 


J 825, 

(2) 170 W N 1132; 20 Ind. Oas. 623; 14 Or.L J 
463. 
(3) 11 Pat. 523; 139 Ind, Oas. 616: A I R 1932 Pat. 
215; 13 PL T 288; 33 Or. L J 884; Ind, Rul. (1032) 
Pat. 251; (1932) Or, Oaa. 498. 

(4) 16 © 206, 
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complaint from reaping a crop, but failed to 
prove that the crop was grown by or belonged 
to the complainant, the proved facts came within 
the statutory definition of roiting and the accused 
persons were guilty of that offence unless they 
had acted in the exercise of the right of private 
defence. There is no distinction between forming 
an assembly to enforce a right or supposed right 
within the meaning of s. 141 (fourth) and forming 
an assembly forcibly to maintain an exisiting 
right, in either case the assambly being an unlawful 
one,’ 

Ia Rannandan v. Emperor (2), the com- 
plainant's party constructed, without tha 
Petitioner’s permission, across a water 
way exclusively belonging to the patitioners, 
a bund or dam for their owa purpose. The 
petitioners in attempting to cut the bund 
were opposed by the complainant’s party 
and there was a fight. The dispute had 
been before the Courts and on the civil 
side the High Oourt had found that the 
bund constructed belonged exclusively to 
the petitioners and that the complainant's 
party had no right to go there. In that 
case a Bench of the Calcutta High Oourt 
said: 

“The phrase ‘to enforce a right’ can only apply 
when the party claiming the right has not posses- 
sion over the subject of the right and therein 
lies the distinction between ‘enforcing a right’ 
and ‘maintaining a right’, A party in posses- 
sion is entitled to resist and repel an aggression 
and his action in so doing would bein the maine 
tenance of his right.” 

This judgment made no reference to 
Ganourt Lal v. QueensHmpress (4). The 
present appeal would be analogous to that 
case had the revenue authorities demar- 
cated the boundary before instead of after 
the fight. As things are, I agree with the 
argument of Mr. Mohammad Monir that 
there was no well-established and defined 
possession which the party of the accused 
had a right to defend, In Bagh Singh 
v. Emperor (1), the dispute was about 
irrigation. The warabandi was not being, 
adhered to and one Bagh Singh took the 
water in good faith. The Bench said: “Tt 
does not much matter whether he was really 
entitled to take the water or not.” The 
other party came to stop him by force from 
taking the water and Bagh Singh, who had 
a gun, shot one of them. The Bench quoted 
s, 141 and said: , ' 

“At the time the appellants were in possession 
of the water and their intention was to maintain 
that possession and not to enforee any right or 
aupporsed right,” 


With all respect, the distinction there 
made seems to me to be no distinction 
at all. Bagh Singh and his party wished 
to continue to take the water: that was 
both to maintain their possession of the 
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„water and -also. to enforce their right. In 
my opinion, the learned Sessions Judge 
would have been rightif the demarcation 
of the boundary had taken place before the 
fight. Then the case would have been an- 
-alogous to Ramnandan v. Emperor (2). But 
at the time of the fight the boundary had 
not been ascertained by the authorities and 
both sides fought to enforce a right or 
supposed right. Like nations going to 
war, each party thought that is was in the 
right. In these circumstances I think that 
s. 141 (Fourth) applies and that there was 
no right of private defence. Each member 
of the party of the accused is therefore liable 
forthe murders committed, The learned 
Assistant Advocate General admitted that 
in view of the unsatisfactory character of 
the prosecution evidence only those respon» 
dents could beconvicted who had admitted 
their presence or had received injuries in 
the fight. Mehdi son of Shah Wali, Ashraf 
son of Alaf Din, Sahib son of Tora, Fazal 
Ilahi son of Sabib, Haider son of Sahib, 
Feroze son of Sahib, Khan Bahadur son 
of Jafar Khan, Ghulam Abbas son of 
Jafar Khan, Feroze son of Ghulam Hussain, 
Mura son of Sarbuland and Fatta son of 
Mehra admitted their presence. Of these 
all except Mehdi, Ashraf and Feroze son 
of Ghulam Hussain bear injuries. Sahib 
gave his ageas 75, but when he was examine 
ed by Capt. Abdul Haq, Assistant Surgeon, 
his age was taken as 58: see p. 24 of the 
paper book. 

Two other persons, Qadar Bakhsh son 
of Allah Dad and Mohammad son of 
Ghakhar bear injuries. I would convict 
these 13 persons under s. 302 read with 
s. 149, I. P. O. The minimum sentence 
that we can pass is transportation for life 
and this sentence must be passed on each 
of them. These sentences, however, appear 
to be too severe as both parties fought in 
the bona fide belief that they were in 
the right; and the matter is referred to 
the Local Govt. under s. 401, Oriminal 
P. 0., with the recommendation that the 
sentences be reduced, Nonsbailable war- 
rants have already issued against these 
persons except Mohammad son of Ghakhar. 
He is to surrender to his bail bond. The 
appeal against the other respondents is 
dismissed. 

“Young, C. J.—I agree with the conclue 
sions arrived at by my learned brother, 
At first sight there may appear to be 
some confussion between the right of 
private defence of property as set out in 
ss, 96 and 105, I, P.O., and the provisions 
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of s. 141 (Fourth) of the same Code which 
make it an offence to “enforee any right”, 
A party cannot be said, in my opinion, 
“to enforce any right” where he is in 
undoubted possession of the land upon 
which an attack has been made and he 
defends that possession. In that case the 
right of private defence of property would 
arise. If, on the other hand, there was 
as in this case, a real doubt whether the 
land belonged toone party or the other, 
then, if either party used force, that would 
amount to enforcing a right and there 
would be no right of private defence of 
property. A consideration of the relevant 
sections of the I. P. C. and all the autho- 
rities referred toin argument appears to 
establish this construction of the two 
sections of the I, P, C. 


Young, C. J.and Skemp, J.—After pro- 
nouncing judgment we were informed 
that two of the respondents, namely Ghulam 
Abbas son of Jafar Khan, and Fatta 
son of Mehra, had not been served, that 
they were serving as soldiers and are 
now serving overseas. Under these cir- 
cumstances, our judgment clearly is none 
effective as against these two respondents. 
We therefore cancel our judgment regarding 
these two respondents and direct that their 
appeals be placed before a Bench for sub- 
sequent disposal. 


s. Order accordingly, 


FOALED, 


MADRAS HIGH COURT > 
Oriminal Revision Oase No, 128 of 1910 
Criminal Revision Petition No. 122 of 1940 
April 25, 1940 
Laxsamana Rao, J. 

In re M. N. BELLI GOWDER— Acousnp—~ 


PETITIONER 
Motor Vehicles Taxation Act, 1931, s. 7—~Madras 
Motor Vehicles Rules, r, 138—Car would be transport 
vehicle only if it is habitually so used, 
The car would be a transport vehicle as defined 
in r. 4, el, XXX, Mad. Motor Vehicles Rules only - 
if it is hebitually used for the carriage of goods, 


Or. R. Case and P. under ss. 435 and. 
439, of the Criminal P., O., 1898, praying the 
High Court to Revise the order of the Court 
of the Joint Magistrate, Coonoor, dated 
Lara 6, 1935 passed in S. O, No. 599 of 
1939. 


< Messrs, K. S. Sankara Ayyar and A, K, 
Sreeraman, for the Petitioner: : 


The Public Prosecutor, for the Orown. 


1941 . 
: Order.—The accusation against the peti» 
tioner was under s, 7 of the Motor Vehicles 
Taxation Act, 1931, for using his car as a 
goods vehicle and he has been convicted 
under r. 138, of the Madras Motor Vehicles 
Rules for using a transport vehicle without 
the requisite permit. The car would be a 
transport vehicle as defined in r. 4, cl. XXX, 
only if it is habitually used for the carriage 
of goods and the petitioner denied that it 
was so used. No enquiry was, however 
held about it andthe conviction cannot for 
that reason be sustained. The conviction 
is, therefore, set aside and there will be a 
retrial in accordance with law by the Dis- 
trict Magistrate or such other Magistrate as 
he may direct. 


Nos, Conviction set aside, 


OUDH CHIEF COURT 
Second Civil Appeal No. 425 of 1937 
November 13, 1940 
YoRKE, J. ` 
Mst, ASIA BEGUM—PLAINTIEF— 
APPELLANT 
5 i . versus 5 
Lala RAGUBAR DAYAL AND OTHERS- 
DRFENDANTS—RESPONDENTS 

Transfer of Property Act (IV of 1882), ss, 82, 100 
—Maintenance charge on two propertiea-—Charge- 
holders allowing remedy against one ta be lost— 
Liability of other’ property, extent of ~Maintenance 
—Provision in will for allowance to be paid out of 
profits—Allowance, if liable to reduction on reduc- 
tion of profits—Practice—Pleadings—Iasue though 
raised not pressed in trial Court by Counsel-—New 
ruling on doubtful queetion—Party, if bound by ad» 
mission of party or whether point can again be 
raised before Appellate Court, 

Where two properties are burdened with amain- 
tenance charge and the charge holders have by their 
own negligence allowed their remedy to be lost as 
against one of the properties they cannot claim as 
against the other property to recover anything 
more than a proportionate share of the original 
maintenance charge. Imam Ali v, Baij Nath Ram 
Sahu (1), 55 Ind. Oas. 327 (2) and 36 Ind. Oas. 208 
2> relied on, Sham Lal v. Banna (4), distinguish- 
e i 


Where arrangement for the payment of an allow» 
ance out of the profits of property bequeathed is 
made by the will, the allowance is liable to be 
reduced in proportion to the reduction of the pro- 
fits. 166 Ind. Oas. 194 (5), relied on. 

Where although an issue was framed in the 
trial Court, Counsel for the defendants did not 
press the issue anda ruling setting at rest a 
question which had been previously in doubt hav- 
ing subsequently. come out, the issue was raised 
again in the Appellate Court: 

Held, that, the party could. nob be held bound 
by the admission of his Counsel and . the Appellate 
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Court was justified in allowing the point to berais- 


ed. 
8. O. A against the order of the Givil 
Judge of Lucknow, dated August 31, 1937. 


Mr, M. K. Seth, for the Appellant, 


Mr. M. Wasim, for Respondents Nos. 2 
to 4, : 


Judgment.—This is asecond appeal by 
the plaintif ina suit for the recovery of 
maintenance. < 

The facts are not in dispute. Moham- 
mad Ahmad Khan Talugdar of Kasmandi 
Khurd who died in 1903 had executed a 
will on January 23, 1888, by which he 
devided village Aomao and half of village 
Gahdon to three sons subject to a main- 
tenance charge of Rs, 15, per month in 
favour of each of his daughters. The pre- 
sent plaintiff is one of those daughters. 
Subsequently the half share in village 
Aomao was held not subject to the main- 
tenance charge in a suit which came up to 
this Court in second appeal. The present 
defendants are persons who purchased 
village Aomao in Court auction. It was 
said by the plaintiff that the maintenance 
was paid up to June 1935; but not there» 
after, and in consequence the present suit 
was instituted on May 9, 1936. In answer 
to the suit the defendants pleaded that they 
were bona fide, transferees for value with- 
out notice of the charge, that village Aomao 
was not liable for the entire charge, that 
the charge on village Aomao should be rate- 
ably reduced by reason of the fact that 
village Gahdon which was originally charged- 
along with Aomao had gone out, and that 
the maintenance should be further reduced’ 
because there had been a decrease in the | 
profits of village Aomao by reason of remis- 
sions of rent. Lastly it was pleaded that 
the defendants were not liable to pay any 
interest because they were agriculturists. 
The trial Court found on all points against 
the defendants. 

On the matter coming up in appeal to 
the Oivil Judge of Lucknow two points only. 
were argued, namely (1) whether the 
charge of maintenance on village Aomao 
could be reduced on account of village 
Gahdon having been found not to be sub- 
ject to the charge of guzara and (2) whether 
the maintenance charge could be reduced 
on account of the remissions of rent. The 
same two points have been argued in this 
second appeal, 

On the first point the learned Civil Judge 
pointed out that originally both villages, 
were liable for the payment of the main: 
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tenance allowance or guzara. On the ques» 
tion whether the maintenance charge as a 
whole was liable to rateable reduction on 
account of the fact that village Gahdon had 
gone out, he referred to three cases of 
mortgages. In Imam Ali v. Baij Nath Ram 
Shau, I. L. R. 38 Cal, 613 (1), it was held 
that 

“where, sabsequent to the date of a mortgage, 
different persons bad become interested in different 
fragments of the equity of redemption, the pro- 
perties continue to be so liable, and all that the 
owner of any portion of the equity of redemption is 
legitimately entitled to ask is that not more than 
aratable part of the mortgage debt should be thrown 
upon the property in his hands, Thie is mani- 
festly just and the mortgagees cannot claim to 
throw the entire burden upon a portion of the 
mortgaged premises because by reason of their own 
laches, they had lost their remedy as against the 
remainder.” 


The same view was taken in a Bombay 
case Budhmal Kevalehand legal represen- 
tatives of the deceased Amolakchand Keval- 
chand v. Rama Valad Yesu Sangle, (I. L. R. 
44 Bom. 223) (2). In that case certain pro- 
perty was mortgaged to the plaintif. Sub- 
sequent to the date of the mortgage, M 
and K purchased the equity of redemption 
in half shares. Plaintif sued to recover 
the entire mortgage debt by sale of half 
of the mortgaged property in the hands of 
M without adding K asa party to the suit, 
It was held that 
“it was contrary to the principles of equity that the 
plaintif, who by his own negligence had lost his 
remedy against the owner of half of the equity of 
redemption, should seek to throw the whole burden 
of the mortgage on the owner of the other half,” 

The same view was taken by the Patna 
High Court in Maharajah Ram Narain 
Singh v. Ram Kumar Lal Bhagat (36 Ind, 
Oas. 208) (8), In that case part of a pro- 
perty under mortgage was sold tothe defen- 
dant by the mortgagor and the equity of 
redemption in respect of all the mortgaged 
properties was subsequently sold to the 
mortgagee. In a suit by the mortgagee 
to enforce the mortgage, it was held, that 
“having regard to the terms of s. 82, of the T. P. 
Act, it was improper to order sale of the mortgaged 
property without fixing the proportion of the mort. 


gage-debt chargeable on the property purchased by 
the defendant.” 


The learned Civil Judge held that the 
principle applied in these cases was appli- 
cable to the case of a charge. The charge 
holders had apparently by their own neglig- 
ence allowed their remedy to be Icst as 
against the Gahdon property and they 
could not claim as against the Aomao pro- 


(1) 330 613; 30 L J 576; 100 W N 551. 
(2) 44 B223; 55 Ind. Oas. 327; 22 Bom. L R 


8. i 
(3) 36 Ind. Cas. 208; 1P LJ 228; 3 PL W101, 
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perty to recover anything more than a 
proportionate share of the original maiu- 
tenance charge. 

Learned Counsel for the appellant refer» 
red to Sham Lal v. Banna, (1. L, R., 4 AH. 
296) (4), but that ruling does not lay down 
any proposition of the kind which he sug- 
geste, namely that a maintenance charge is 
applicable to every part of the charged pro- 
perty in such a way that the whole of the 
charge can be recovered from any portion 
of the charged property. In my opinion, 
the conclusion arrived at by the lower 
Appellate Oourt on this point is certainly 
correct. 


The second point which is raised is whe» 
ther the defendants were entitled to areduc- 
tion proportionate to the reduction of the 
profits of village Aomao. For this purpose 
reliance has been placed in this Court as in 
the Court below on Rampal Singh, Raia v. 
Lal Surendra Bikram Singh, (1937 O. W. N. 
136) (5). In that case it was held by a 
Bench of thie Oourt that 
“where an agreement is executed by a talugdar to 
pay a member of his family maintenance at a certain 
rate and the maintenance allowance is not totally 
independent of the income that the taluqdar for the 
time being is to derive from the taluga, the talugdar 
is entitled in justice, equity and good conscience 
to be relieved of a portion of the allowance, if sub- 
sequently to the agreement the profits of the taluga « 
diminish” 

The same principle was applied in 
Msi. Badrul Nissa v. Muzaffar Husain, 
(1837 O. W. N. 429) (6), in which it was 
held, that ; i 
“allowance fixed by wagf can be reduced by Oourt 
on the ground of a reduction in the income of the 
wagf property.” 

Learned Counsel for the appellant sug- 
gests first that the principle is not appli- 
cable, because this is a case of an allows 
ance fixed by a will. I do not think that 
makes any difference, particularly as it 
was Specifically stated in the will that 
the allowance was to be paid ‘out of the 
profits.” It has been shown that the profits 
which were nearly Res. 3,000, per annum in 
1304 Fasli have fallen to a little over 
Rs, 1,200, The property is, of course, not in 
the hands of original divisees, but in the 
hands of purchasers, In my opinion, they 
are clearly entitled to a reduction. 

The only other ground on which the 
allowing of such a reduction was contested 
was thatin the trial Court, although an 
issue was framed, learned Counsel for the 

(4) 4 A 296; A W N 1882, 42; 6 Ind, Jur, 594. 

(5) 1937 O W N 136; 166 Ind, Cas. 194; 19836 OLR 


720; 9 R O 286 (2); A I R1937 Oudh 82. 
(6) 1937 O W N 429, - 
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defendants did not press the issue. In the 
lower Appellate Court the point was raised 
again and the Judge who first heard the 
appeal allowed the point to be taken and 
remanded the case to the trial Court for a 
finding as to the reduction of profits. It 
appears to me that this course was justifi- 
able and that the defendants could not be 
held bound by this admission of their 
Counsel in the trial Court, particularly 
bearing in mind that the admissions must 
have been made prior to the decision in 
1937 O. W. N. 136 (5), which set at rest a 
question which had been previously in 
doubt. I am satisfied that the Court below 
rightly held that the defendants were 
entitled to a reduction in view of the falling 
off of tte profits of the village, 

The only other paint raised is in regard to 
sayar and forest income which was said not 
to have been taken into account. That 
however, was a question of fact in regard 
to the accounts which had been prepared 
in the trial Court. 

Although a cross-objection had been 
taken on this question, no arguments were 
addressed to the lower Appellate Court on 
this point, and, therefore, the lower Appel- 
late Conrt disallowed the cross-objection. 
It is obvious that this is not a point which 
can in the circumstances be raised again in 
Second appeal, 

“In my opinion, the lower Appellate Court 

rightly allowed the defendants’ appeal in 
part and modified the decree of the trial 
Court. There is no force in the present 
appeal which accordingly fails and is dis- 
missed with costs, 


D. Appeal dismissed. 


pi 


_ NAGPUR HIGH COURT 
Miscellaneous Appeal No. 182 of 1937 
August 2, 1940 
rong, O.J, AND Boss, J. 
PANMAL—APPELLANT 
versus 
DHANALAL AND ANoTHBR—DECRER- 

_ HoLDER--RESPONDENT3 

Partnership—Overdrawn pariner—His judgment- 
creditor s right to enforce decree. against such part- 
ners profita before sum due to firm ia fully paid up 
—Firm, if can claim set off under O. VIIL, r. 6, 
Civil Procedure Gode (Act V of 1908), 

A judgment-creditor of the overdrawn partner 
cannot enforce his decree against such partner's 
share of the profits, before the sum due to the firm 
has been fully repaid, The remaining partner or 
partners are entitled to priority over the overdrawe 
ing partner's assignee (or judgment-creditor)in the 
sense that the other partners are entitled to re- 
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imburse the firm out of the overdrawing partner's 
share of the profits (and in the case of dissolution, of 
his assets as well) before handing any part of such 
share over to the overdrawing partner or his judg- 
ment-creditor or assignee. The firm would be entitled 
to a set-off under O. VIIL r. 6, Civil P. O. 183 Ind. 
Oas. 40 (L), referred to. [p. 331, col. 2.] 

Mise. A. from an order of the Court of 
the 2nd Additional District Judge, Nagpur, 
dated May 3, 1937. 

Mr. Y. S. Tambe, for the Appellant, 

Mr. G. 8. Brahmarakshas with Mr, S. R, 
Mangrulkar, for Respondent No. 1. 


Order.—The first respondent Dhanalal 
obtained a decree for Rs. 11,983, against. 
the second respondent Mast. Dhanabai. 
Dhanabai is interested inthe firm of Ram» 
karan Hiralal on very special terms which 
mark this out from an ordinary partnere 
ship case. She has obtained under a com- 
promise decree an interest not in the parte 
nership assets but in the partnership profits 
as indicated below. This results in her 
creditors having no right to the assets of 
the partnership because she has no such 
right. The managing partner of the firm 
is the appellant Panmal. Originally the 
decree*holder, who incidentally is the sone 
in-law of the judgmentrdebtor, attached a 
3 annas share in all the partnership pro- 
perty. The appellant Panmal objected on 
two grounds, He said first of all that the 
decree obtained by the son-in-law against 
the mother-in-law was a -fraudulant and 
collusive decree obtained in order to 
obviate the effects of a decision of the 
Judicial Commissioner’s Oours in a suit 
between the judgment-debtor and the 
appellant. The judgmentedebtor, who is 
related to the appellant, had sued the 
appellant's father for partition and separate: 
possession of the family property in the 
year 1919, This ended in a compromise 
which formed the subject-matter of further 
litigation. The Oourt of the Judicial Com- 
missioner held that under the compromise 
decree the judgment-debtor was not entitled 
to partition, and that all that she could get 
wasa 3 annas share in the profits of the 
business. In order to get round this the 
son-in-law sued his mother-in-law as above, 
obtained a consent decree and now wants 
to partition the property under the guise 
of executing the decree. That was the 
appellant’s case. 


The objection succeeded to this extent, 
namely that the attachment was raised and 
the lower Court directed the decree-holder 
to amend his execution application and to 
procéed under O. XXI, r. 49 (2) of the Civil 
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P. C. This was dons and a Receiver was 
appointed and the decreesholder is now 
attempting to proceed against Dhanabai’s 
share in the profitas of the firm. The ques» 
tion is what do these profits come to. The 
answer depends upon the solution of ane 
other problem. 

It appears, or rather the appellant alleges, 
that the judgment-debtor withdrew sume of 
money from time to time from the partner- 
ship funds and is indebted to the firm. 
The Commissioner who was appointed to go 
into the accounts finds this to be the fact. 
The exact figure is in dispute: the appel- 
lants puts the indebtedness, after making 
allowance for the profits which have accrued 
to the judgment-debtor, at Rs. 20,914*3-3. 
whereas the Commissioner places it at 
Rs. 1,646-5-3. But the fact that the judge 
inent-debtor has taken money from the 
firm and now owes it a certain sum has 
been found, 

It may be added that the Commissioner 
has not challenged any of the figures given 
in the appellant’s books. On the contrary 
he finds that the books are regularly kept 
and that a profit and loss account has been 
made every Diwali. The difference arises 
out of the manner in which items have been 
appropriated to one account or the other. 
Thus items which have been debited to the 
judgmentedebtor's personal accouut ought 
in the opinion of the Oommissioner to have 
been debited to the shop account and so on. 
But for the moment we are concerned with 
this difference. It does not forma part of 
this appeal. The problem we are called 
upon to solve is a legal one. Ifone partner 
overdraws his account with the partnership, 
are the remaining partners, or rather the 
firm, entitled to recoup itself from the over 
drawn partner's share of the profits before 
handing over any of the profits to him? 
And to carry the problem a step further 
in order to bring itinto line with the facts 
of this case, can a judgmentecreditor of the 
overdrawn partner enforce his decree 
against the overdrawn partner’s share of the 
profits before the sum due to the firm has 
‘been fully repaid? In other words does 
the judgmentecreditor get priority or the 
firm ? 

Order XXT, r. 49 (2), does not help much. 
It empowers the Court to do a number of 
things: (1) to make an order charging the 
interest of the judgmeat-debtor partner 
in the partnership property and profits with 
the payment of the amount due under the 
decree, (2)to appoint a Receiver of the share 
‘of such partner in the profits or other money 
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which may be coming to him in respect of 
such partnership, (3) to direct the taking 
of accounts, (4) to make an order for the 
sale of the said partner's interest in the 
property, and so on. But none of that 
solves the present problem. Who is to have 
priority ?—the judgment-creditor or the 
firm ? 

We have no doubt that in all ordinary 
cases the equitable solution would be to 
direct sale of the judgment-debtor’s intere 
estin the partnership properties, because 
ordinarily the overdrawn account would not 
exceed the overdrawing partner’s interest 
in the total assets. But when, (as may be 
the case here owing to the consent decree 
and the Judicial Commissioner's judgment, 
though we decide nothing about that in 
this appeal), the overdrawing partner has 
no interest in the assets aside from the 
profits, or when the sum owing to the firm 
exceeds the partners interest in the 
total assets, then such a direction does not 
solve the problem, or the whole of it, as 
the case may be. Dissolution has not been 
asked for or ordered here and so we have to 
proceed on that basis. 

Unfortunately, the Indian Partnership 
Act, does not deal with this point. In 
Mistry Goa Petha v. N.H. Moos (1), the 
Patna High Court applied the English Law, 
That case was not on all fours with the 
present but the following principles are 
deducible from it, 

1. That one partner cannot confer all the 
rights and privileges whichhe pozsesses in 
the partnership upon a stranger by trans- 
ferring his interest without the knowledge 
and consent of the other partners. The 
reason given is that the relaticnship bet- 
ween Partners inter se is a fiduiciary one and 
is one of mutual confidence, 

2. That the assignee obtains no right to 
interfere with the management or adminis- 
tration of the partnership business or affairs 
during the continuance of the partnership, 
nor is he entitled to require any accounts of 
the partnership transactions, or to inspect 
the partnership books. The only right he 
obtains is to receive the share of the profits 
to which the assigning partner would other- 
wise be entitled and he is bound to accept the 
account of profits agreed to be the partners. 
This isthe rule in s. 31, of the English 
Partnership Act, and according to the Patna 
decision it is the one which ought to ba 
applied in India. As a matter of fast it has 


(1) 10 Pat. 792; 133 Ind. Cas, 40; 12 P L T 361; Ind, 
Rul. (1931) Pat, 312; A I R 1932 Pat. 15. 
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been subsequently applied in s. 29 (1) of the 
Indian Partnership Act. 

3. That after dissolution the assignee can 
claim an account against the remaining 
partners, and is entitled to receive the share 
of assets to which the transferring partner 
is entitled. (Now s. 29 (2) of the Indian 
Partnership Act). 

4, That partners are not, ag regards 
partnership dealings, considered as debtor 
and creditor inter se until the concern is 
wound up or there isa binding settlement 
of accounts. : 

But Fazl Ali, J. also recognises at p. 801,* 
that there are exceptions to thase rules and 
that in special circumstances strangers to 
the partnership have been held entitled to 
an account. Some of these exceptions are 
apy ont in 24 Halsbury, Hailsham Edition 
p. 480, 

In our opinion it will be necessary to 
balance the rights of the other partners 
against those of the stranger assignee or 
judgment*creditor, A rule will have to be 
devised which will do the maximum of 
justice with the minimum of inconvenience. 
“We think it is clear that the judgmen- 
creditor cannot be placed in a better posit. 
tion than his judgment-debtor. He cannot 
claim higher rights vis a-vis the other 
partners than his own assignor has. The 
question, therefore, reduces itself to this. 
Oan a partner demand as against his other 
partners that his share of the profits (or in 
the case of a dissolution, of the profits plus 
the assets) be paid over to him before he 
has made good moneys which he owes to 
the firm ? v4 

In answering this question the most 
important rule to bear in mind is the last 
of the four quoted above, The rule as 
applied in England is to be found in 
Halsbury's Laws of England (Hailsham 
Edition) Vol. XXIV, p. 481. After setting 
out the rule the learned authors continue. 

“Tt follows that one partner has no right of 
action against another for the balance owing to 
him until after final settlement of the accounts,” 

Lindley in his work on Partnership, 
10th Edition, p. 655, in giving a summary 
of the law as it stood in England before 
the Judicature Acts, says that an action 
would not lie at the suit of one partner 
against another 

“for money lent to the firm of which the plain- 
tiff was himself a member, for the advance only 
formed an item in the partnership account.” 

, In our opinion, the converse would also 
apply. These debits and credits between 
the partners and the firm are all items in 


*Page of 10 Pat.—(|Hd.] 
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the general account and there can beno 
true settlement without taking them into 
consideration, 

The matter can also be viewed from 
another angle. Let it be assumed for the 
moment that a suit would lie at the in» 
stance of an overdrawing partner for his 
share of the profits, and that he could in 
that suit ignore his indebtedness to the 
firm because of his overdraft, We think 
the firm would be entitled to a set of under 
O. VIII, 1.6, of the Civil P.O. The sums 
overdrawn are ascertained and the parties 
would both fill the same character as in 
the plaintiff's suit, namely that off partners, 
If then the position is that the assignee 
has no better rights than his assignor, he 
would also be subject to the same rule, 
The result would inthe end be the same 
as if this were done in the present proceed- 
ings. The plaintiff would not get anything 
unless the sum due to him exceeded that 
due by him tothe other side. If he could 
not get more than that, then it follows that 
his assignee cannot be in a better posi- 
tion. In the result then we think that the 
remaining partner or partners are entitled 
to priority over the overdrawing partner's 
assignee (or judgmentecreditor) in the sense 
that the other partners are entitled to 
reimburse the firm out of the overdrawing 
partner's share of the profits (and in the 
case of dissolution of his assets as well) be» 
fore handing any part of such share over 
to the overdrawing partner or his judg- 
ment-ecreditor or assignee, It follows then 
that the Receiver cannot claim to receive 
any portion of the second respondent's share’ 
in the profits of the firm until the sums 
due by her tothe firm on account of overs 
drafts are fully liquidated. 

-The learned Judge of the lower Court in 
reaching the opposite conclusion had been 
impressed by a practical difficulty. He is. 
afraid that if the rule we have enumerated 
is correct, then it will be possible for 
partnars ina firm to defeat the claim of a 
judgment-creditor of one of them by col- 
luding together and allowing the partner 
against whom a decree has been abtained 
to overdraw his share of the profits during: 
the course of a year and thus leave nothing 
for the Receiver to receive. This impressed“ 
us also for a time but we think the answer 
is that if this is done fraudulently, then: 
the Courts will be astute to circumvent the 
fraud. Once the Receiver is appointed, 
then it becomes his right and part of his 
duty to see that frauds of this kind are not 
committed. He has a right to accounts 
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under O. XXI, r. 49, and has the right to 
demand that enquiries be made. It is true 
he cannot interfere in the management of 
the business of tke firm but he can insist 
that nothing be paid over to the judgment- 
debtor partner for his private and personal 
purposes as distinct from payment made 
in the ordinary course of the businsse for 
business Purposes in order to enable the 
business to be carried on. In fact the very 
object of his presence there as Receiver is 
to receive moneys payable to the judgment- 
debtor partner (except moneys entrusted 
to him for the carrying on of the business) 
whether these be paid as advances or 
otherwise. If the other partner pays to the 
judgment debtor direct in such circum- 
stances it would be contempt and would 
be punishable as such quite apart from 
other remedies, Therefore, we think that 
the learned Judge's difficulties are more 
apparent than real. 

The appeal is allowed and the order of 
the lower Court is set aside. The appellant 
will furnish the Receiver with accounts 
from time to time and will assist him in all 
enquiries relevant and proper to this matter, 
and further he will not pay to the second 
respondent any money or moneys except 
such as are payable strictly for the purposes 
of the partnership business in order to 
enable such business to'be carried on. The 
Receiver will be informed of all such pays 
ments and will be entitled to challenge 
them before the Court and in the event of 
his challenge being upheld, the appellant 
will be personally responsible for the pay- 
ments and will have to make them good 
and hand them cver to the Receiver per 
sonally cn applicaion being made therefor 
in these proceedings. But apart from this 
the appellant will be entitled to set-off the 
second respodent's profits against the sums 
legally and properly due by her to the 
firm until these sums are fully satisfied. 
The accounts will be made periodically 
and the profits for each year settled 
annually as hitherto. Any balance due to 
_ the second respondent, and indeed any sum 

payable to her apart from those payable for 
strictly business purposes as aforesaid, will 
be paid to the Receiver and not to the 
second respondent. 


The costs of this appeal will be paid by 
the respondents. 


D. . Appeal allowed. 
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OUDH CHIEF COURT 
Application No, 54 of 1939 
October 2, 19/0 
Guuram HASAN, J. 

BADRI PRASAD AND ANOTAER—-OPPOSITE 
PARTY— APPLIOANT3 
versus 
B. AMBIKA PERSHAD AND ANOTHER— 
‘JupGmMent-Destor—Oprosite Party 

Civil Procedure Cade (Act V of 1908), ss, 151, 141, 
0. IX, rr. 8,8, O. XXI, r. 97—Dismissal for de- 
fault—Other remedy open—Restoration under a. 151, 
af warranted—Application under O. XXI, r. 97— 
Applicant late by 15 minutes—Court’s power to 
restore application~Awarding of costs in such 
cases, 

The proposition that where an alternative remedy 
is provided the Court is precluded from exercising 
its inherent jurisdiction under s, 151 of the Oivil 
P. ©. is too wide and does not take into account 
cases of a special and exceptional character which 
may demand the exercise of the equitable jurisdic- 
tion inthe ends of justice to correct palpable mis- 
chiefs. There is absolutely no reason for circum- 
scribing the powers of the Court in cases where the 
Court is moved to correct its own mistake and 
wants to afford redress to the party who has been 
made to suffer for such mistake. {p. 335, col. 1.] 

(Case-law referred to.] 

No order of dismissal in default should be passed | 
till the end of the day when the Court was rising, 
because there could be no default untilthe Oourt 
rose for the day. [ibid.] 

Consequently, where an application under O. XXI, 
r. 97, Oivil P. O., is dismissed for default when the 
applicant was late by only 15 minutes, the Court 
can revoke its own order passed under a misap- 
prehension and restore the application. In such a 
case there is in fact no digmissal for default at 
all, And where the Court corrects its own order 
which it passed under a mistake, it would not be 
justified in awarding costs. 108 Ind. Oas. 576 (20), 
followed, : 


App. for revision.of the order of the Mune 
sif, North Lucknow, dated February 25, 
1939. 


Mr. Suraj Sahai, for the Applicants. 


Mr. K. P. Srivastava, for Opposite Party 
No. 1. 


Judgment.—This is an application under 
s. 115 of the Civil P.O. filed in the follow- 
ing circumstances : 

One Gopi Krishan obtained a simple 
money decree against Narain Das. In exe- 
cution of the decree the decree-holder put 
a house belonging to the judgment-debtor 
to sale. B. Ambika Prasad purchased the 
house on August 22, 1938, in an auction 
sale, for Rs, 750. The sale certificate was 
granted to the auction purchaser on June 
2, 1937. The auction purchaser was ob- 
structed by Bishun Gopal and Badri Prasad, 
the present applicants, in obtaining posses- 
sion of the house sold to him, On July 7. 
1927, the auction-purchaser applied under 
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0, XXI,r. 97 of the Civil P. O. complaining 
of the said obstruction. On July 24, 1937, 
the applicants filed objections. The appli» 
cation was subsequently withdrawn for 
reasons which need not be detailed. The 
auction purchaser made another attempt to 
obtain delivery of possession, but he was 
again resisted by the applicants with the 
result that he had to file a fresh application 
on April 23, 1938, under O. XXI r. 97 of the 
Oivil P, O. On May 28, 1938, the applicants 
again filed objections, The case was fixed 
for hearing for December 3, 1938. It was 
taken up by the learned Munsif soon after 
he sat in Court and was dismissed in de- 
fault. The learned Munsif states in the 
order which is the subject of revision that 
as far as his recollection went, the appli- 
cation was dismissed for default by him 
between 10 and ll A. m., being the first 
case on the cause list, An application for 
restoration was made in the forenoon of 
the same day, namely December 3, 1938, 
under O, IX, r. 9, Civil P. O. and s. 151 
Oivil P. O. The auction-purchaser went 
into the witness box and stated on oath 
that his application had been dismissed bee 
fore he entered the Oourt room at 10.15 a. M. 
and that he had made an application 
for restoration within half an hour of such 
dismissal. In the explanation given by the 
auction-purchaser, the delay in appearing 
15 minutes late in Oourt was ascribed to a 
cycle accident which the applicant had met 
with on his way to Court. There was no 
rebuttal against this evidence. The learn- 
ed Munsif believed the evidence of the 
auction-purchaser with which, he says, he 
was impressed and accepted the explana- 
tion of the cycle accident as given by the 
auction-purchaser. As a result he restored 
the application. 

The objectors have now come up to this 
Court in revision against the aforesaid order 
of restoration of the application under 
O. XXI, r. 97 of the Civil P. 0. 

Three points have been urged in support 
of the present application. Firstly, it has 
been argued on behalf of the applicatits 
that the learned Munsif had no jurisdic- 
tion to restore the application because 
O. IX, r. 9 of the Civil P, O. did not apply 
to the case even with the aid of s. 151 of 
the Civil P. O, Secondly, it has been urged 
that the learned Munsif had no jurisdiction 
to restore the application under his inher- 
ent powers under s. 151 of the Oivil P. O. 
Lastly, it has been contended that in any 
view of the matter the learned Munsif 
should not have passed the order of resto- 
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ration without awarding costs to the appli- 
cants against the auction-purchaser. 

I have heard the learned Counsel for both 
parties at great length in this case. As 
regards the first proposition, advanced on 
behalf of the applicants that O. IX, r. 9 
of the Civil P. O. does not apply to the case, 
reliance is placed in support of the conten- 
tion on Alagasundaram Pillai v. Pichuvier 
(I. L. R. 52 Mad. 898) (1) where it was held 
by a Full Benchof the Madras High Court 
that proceedings under r. 97 or r. 100 of 
O. XXI of the Civil P. CO, are proceedings 
in execution, and s. 141 of the Code js, there- 
fore, not applicable to such proceedings 
(unless they also fall within s. 47), and in cone 
sequence the provisions of O, IX, do not 
apply to them. 

In Hari Charan Ghose v. Manmatha Nath 
Sen, (I. L. R. 41 Oal. 1) (2) it has been held 
that O. IX,r, 13 of the Civil P. O. is not 
applicable to a proceeding under rr. 100 
and 101 of O. XXI of that Code. 

On behalf of the opposite party reliance 
has been placed on the following cases: 
Gauri v. Hinga, (23 O. O, 349); (3), Satya 
Narayan Lal v. Gobind Sahay, (A. I. R, 
1918 Patna 486) (4), Sheonandan Chowdhury 
v. Debi Lal Chowdhury, (A. I. R. 1923 Patna 
239) (5) and Raghunath Harthar v, Khatum 
Bi, (A. I, R. 1933 Nagpur 176) (6), - 

There is no doubt that there is conflict of 
authority upon the point between the varı- 
ous High Courts, but having regard to the 
view that I propose to takein this case, it 
is not necessary for me to express any 
opinion on the point. 


The next question, therefore, that arises 
for consideration is whether the lower Appel» 
late Court was competent to restore the 
application under itsown inherent powers. 
The learned Counsel on behalf of the appli- 
cants has relied on the following cases: 
Jagat Sinha v. Rajpal Kaur, (5 O. W N.; 
895) (7), Tota Ram v, Panna Lal, (1. L. R, 
46 All, 631) (8) and Sukhemey Biswas v; 

(1) 52 M 899; 120 Ind, Oas. 567; A IR 1929 Mad, 
757; 57 M L J 381; 30 L W 424; Ind, Rul, (1930) 


Mad. 23 (F B), 
Q) 41 Si; 19 Ind, Cas. 683; 18 O W N 343. 


(3) 23 O Ò 349; 59 Ind. Cas, 575; A I R 1920 
Oudh 177. 

(4) AIR 1918 Pat, 486; 43 Ind. Cas, 951;4P L 
W 102; 3PLd 250. 


(3) ALR 1923 Pat, 239; 71 Ind. Cas, 484; 2 Pat, 
372, 4PL T 93; 1 PLR 134, ; 
(6) A TR 1933 Nag. 176; 143 Ind. Oas 584; 29 N 
L R 176; Ind. Ral, (1933) Nag. 180. 

(7) 5 O W N 895; 114 Ind. Oas. 128; AIR 1928 
Oudh 478; Ind. Rul. (1929) Oudh 128. 

(8) 46 A 631; 79 Ind, (Cas. 997; 22 A L J583; 
AIR 1924 All, 668; L R 5A 347 Civ, 
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Asia Khatun, (A. I. R. 1934 Oal. 653) (9), in 
support of the contention that as there was 
a remedy open to the auction-purchaser 
by means of a suit under O. XXI, r, 103 of 
the Oivil P. O., the Court waa not justified 
in resorting to the provisions of s, 151 of 
the Civil P, 0. 

The first case related to an application 
for execution which was dismissed for dee 
fault of the decree-holder’s agent, but it was 
restored under s. 151 of the Civil P. O. The 
learned Chief Judge (Sir Louis Stuart) ob- 
served that the Court below had applied 
the provisions of s. 151 rightly to the case. 
He referred to his own decision reported 
in Joshi Shib Prakash v, Jhinguria, (I. L. R. 
46 All, 144) (10) where hehad held that a 
Court cannot make use of the special pro- 
visions of s. 151, Civil P. O. where the 
applicant has his remedy. provided elses 
where in the Code and has wilfully neglect- 
edto avail himself of the remedy so pro- 
vided. The learned Chief Judge expressed 
his adherence to the view expressed in the 
. above case, but observed that in the case 
before him the decree-holder had no remedy 
if s. 151 wae not applied as the second appli- 
cation had become time barred. 

The second case was a single Judge deci- 
sion of the Allahabad High Court. An 
. application for restoration was not made 
within the time allowed by law. The Court 
below, however, allowed it in the exercise 
of its inherent powers under s, 151. In 


these circumstances the learned Judge held. 


that the Court cannot ignore the provisicns 
of law of limitation by appealing to s. 151 
of the Code. 
: The last case was also a single Judge de» 
cision of the Oaleutta High Gourt where 
the learned Judge held that where the Code 
provided an alternative remedy, the Court 
has no jurisdiction to act under s. 151 of 
the Oivil P.O. The case of Nabu Sahu v. 
Kamdev, (A. I. R. 1928 Oal.. 179) (11) was 
cited before thelearned Judge, That case 
laid down in the clearest terms that where 
there. is no provision in the Code expressly 
providing.for a remedy and none which 
prohibits a remedy being administered and 
such remedy is called for in order to 
do that real and substantial justice for the 
administration of which it exists, the 
provisions ofs. 151 may and should be 
resorted to. That was a case under O, XXI, 
(9) A I R1934 Oal. 653; 152 Ind. Oas. 24;590 L 
J 218; 7R 0251. 


(10) 46 A 144; 78 Ind. Oas, 416; A IR1924 All, 


446, ; 
(11) AI R 1928 Oal, 178; 107 Ind, Oas, 729; 47 O 
LJ 8%, : 1 ; LL. Bom, L R714;Ind, Rul, (1932) Bom, 356, 
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r. 100, Civil P, O. and the decree-holder: 
not having appeared the petitioner’s claim 
was allowed ex parte, It was held that 
O. IX,r. 13, Civil P. O. did not apply to the 
case and the decree-holder’s application 
could not be allowed under those provisions, 
The Court, however, exercised jurisdiction . 
under s. 151 and ordered the caseto be 
restored to the file. This decision algo laid 
down that a suit contemplated under r. 103 
of O. XXI, of the Civil P, O. is one which 
may be instituted after a due and proper 
investigation of the matterin accordance 
with r, 100, Where the matter, however 
has not been so investigated, but has been 
disposed of on default on the part of one 
or other of the parties the remedy by way 
of suit is hardly a remedy for the dis- 
missal by default, but is merely a further 
step which the law provides for all un- 
successful parties in such cases. In the 
end, in spite of the fact that the remedy 
by way of O. XXI, r. 108 was available 
tothe decree-holder, the learned Judge 
held that there was no bar to the exercise 
of jurisdiction under s. 151 of the Civil P. O. - 
I donot find that the learned Judge in 
the case cited (A. I. R. 1934 Oal, 653) (9) 
expressed any dissent from the decision in 
(A. I, R. 1928 Oal. 179), (11) though in the 
result he held that there being an alterna- 
tive remedy under r. 103 the case could 
not be restored under s, 151 of the 
Civil P. 0. < 


On behalf of the opposite party reliance 
has been placed on Yudhishter Lal 
v. Fateh Singh (A. I. R. 1929 All. 
721 (1) ) (12), Kallan v. Nanhe (A, LR. 
1930 All, 701 (1) (13), Dwarka Das 
Babu Ram v. Vaish Flour Mill (A. I. 
R. 1931 All. 594) (14), Mohammad Hanif 
v. Ali Raza (A.J. R, 1933 All. 783, F. B.) 
(15), Hari Singh v. Bulagi Mal & Sons 
(A. I. R. 1930 Lahore, 20) (16) Mst. Acharji 
Bibi v. Swami Shesh Sahai (A.J. R. 1939 
Lahore, 223) (17), B. Mohanlal & Co. v. 
A. Yolibai (A. I. R. 1932 Bom. 271) (18) 
ang Mohanlal Tejumal v. Sh, Khushalibai 

(12) A IR 1929 All, 721 (1); 119 Ind. Cas, 851; 
(1928) AL J 1079; 51 A901; Ind. Rul. (1929) All, 

(13) AIR1930 All, 701 (1); 182 Ind. ‘Oas. 807; 
Ind. Rul, (1931) AQ. 551. 

(14) A IR 1931 All. 594; 138 Ind. Oas. 233; (1931). 
A L J 622; Ind. Rul. (1932) All. 171. 

(15) A I R 1933 All, 783; 145 Ind. Cas, 995; 55 A 
891; (1933) A L J 1032; 6 R A 228 (F B). | 

(16) A IRI1930 Lah. 20; 119 Ind. Cas. 494; 11 L. 
93; 31 P LR 375; Ind. Rul, (1929) Lah. 910, 

(17) ATR 1939 Lah, 223; 41 P L R 544, 

(18) AIR 1932 Bom, 271; 138 Ind. Oas, 248; 34 
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(A. I. R. 1987 Sind 101), (19), where s. 151 
was applied irrespective of the question 
whether an alternative remedy was 
available tothe aggrieved party or not. 

` In ALT. R.1930 All, 701 (1) (18), the 
learned Judge observed that the mere 
fact that the defendant had a right of 
appeal under O. XLIII, r.1 cl. (f)of the 
Civil P. O. does not preclude the Oourt 
from exercising jurisdiction in setting 
aside an ex parte decree which had been 
wrongly and illegally passed, 

After baving carefully considered the 
cases cited on both sides, Iam of opinion 
that the proposition that where an alter- 
native remedy is provided the Oourt is 
precluded from exercising its inherent 
jurisdiction under s. 151 ofthe Civil P. O. 
is too wide and does not take into account 
eases of aspecial and exceptional charace 
ter which may demand the exercise of 
the equitable jurisdiction in the ends of 
justice to correct palpable mischiefs. I 
am, therefore, of opinion that the learned 
Munsif who himself had originally dis- 
missed the case for default of appearance 
was justified in restoring it upon an ap- 
plication of the auction purchaser. The 
learned Munsif admits that he was in 
error in dismissing the application Bo 
early in the day when the auction purchaser 
was late only by 15 minutes. There is 
absolutely no reason for circumscribing 
tke powers of the Court in cases where 
the Court is moved to correct its own 
mistake and wants to afford redrass to 
the party who has been made to suffer for 
such mistake, In the case reported in 
Ram Shankar Tewari v. Ram Narain 
Tewari (A. I. R. 1928 All. 301) (20) Mr. 
Justice Dalal in a somewhat similar case 
observed that no order of dismissal in 
default should be passed till the end of 
theday when the Oourt was rising be- 
cause there could be no default antil the 
Court rose for the day. lt appears that in 
that case the judgment debtor was not 
present at the time when the case was 
called out and the Court dismissed his 
application in default. The man immedi- 
ately appeared in Oourt afterwards and 
applied for restoration and the Court acting 
under s. 151 ofthe Civil P. O. rescinded 
its previous order of dismissal. 

1 hold in this case, therefore, that the 
order of dismissal was entirely mistaken 


S Ok Al R 1937 Sind 101; 169 Ind, Cas. 918; 318 L 
21 
Me A I R 1928 All, 301; a Ind, Cas, 576; 26 A LJ 
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and should not have been passed, There 
was in fact no dismissal for default at 
all, and the Court had perfect jurisdiction 
to revoke its own order passed under 
a misapprehension. The learned Munsif 
was, therefore, justified in restoring the 
application of the auction purchaser under 
O. XXI, 1,97 of the Oivil P.O. It may 
be stated that the learned Counsel on 
behalf of the applicants has not questioned 
the order of the learned Munsif upon the 
merits. In fact it was not Possible for 
him to challenge that order in revision. 
Even apart from that the order was 
eminently just and reasonable. 

As regards costs, I do not see how in 
correcting its own order passed under 
a mistake, the learned Munsif would have 
been justified in awarding costs to the 
applicants against the auction purchaser 
who was guilty of delay only by 15 
minutes. 

The result is that there is no substance 
in this application and it is accordingly 
dismissed with costs. 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appoal No. 14 ot 1910 
July 25, 1940, 


Ena LBY, J 
DEBI PROSANN A GHOSE—Aventtant 
versus . 
INDRA NARAIN PAL anp 0THERS— 
RESPONDENTS 


Civil Procedure Code (Act V of 1908), s.52—Cre- 
ditor's right to follow assets in legatee’s hands—How 
to be exercised. 

The right of a  oreditor to 
assets in the hands of a legatee is a 
has to be exercised bya suit and 


` follow the 

right which 
cannot be exer- 
cised merely by levying execution against the asgets 
in the hands of the legatee. Hence a decree for 
costs obtained against the administratrix in that. 
capacity, cannot be executed against the legatee of 
the deceasedto whom the estate has been made 
over, by the administratrix. The decree-holder must. 
institute a suit against the legatee. 129 Ind. Cas, 
419 (1), rslied on. | 


Dr. Basak, Messrs. Bholanath Roy and 


Bhudhari Mohan Chatterjee, for the Ap-. 
pellant. 


Mr. Rabindranath Bhattacharjee, for the 
Respondents. 


Judgment —The appellant in this case 
is aman named Debi Prosanna Ghose who 
is the legatee of the deceased Akshay 
Kumar Ghose. It appears that the adminis 
tratrix of the estate, Oharusila Dasi, insti- 
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tuted a suit against the respondents in 1934 
and in dué course her suit was dismissed 


“ and there was a.decree for costs against 


Charusila Dasi in her capacity as adminis- 
‘tratrix of the‘estate. Thereafter, on Novem» 
ber 25,1935 Charusila made over the estate 
to Debi Prosanna Ghose who is the adopted 
son of :the.testator. The Courts below held 
that’ the decree-holders might execute their 
decree against Debi Prosanna Ghcse as the 
‘decree in question -was passed against the 
estate of Akshay Kumar Ghose. In several 
respects the case with which we are now 
‘dealir g is similar to the case in Joychandra 
Roy v. Satis Chandra Roy (1), in which 
Sir George Rankin, O. J, pointed out that 
the right of a creditor to follow the assets 
in the hands of a legatee is a right which `’ 
has to be exercised -by a suit and cannot 
be exercised merely by levying execution 
‘against the assets in the hands of the 
legatee. Having regard to the principles 
laid down in the above cited case, this 
appeal must be allowed and it will be for 
the decree-holders, if so advised, to insti- 
tute a suit against the appellant for the 
recovery of the ccsts due to them. The 
‘order of the learned District Judge of 
Birbhum is accordingly set aside and this 
appeal is allowed. I make no order with 
regard to costs, 


8." Appeal allowed. 


(1) 58 O 170; 129 Ind. Cas, 419; ALR 1930'Cal: 762; 
520 LS 16; 340 WN 76l; Ind, Rul, (1931). Gál; 


MADRAS HIGH COURT 
Oivil Revision Petition No, 1257 of 1939 
July 23, 1940 
Wabswortn, J. 
T, P. CHANDRASEKARA IYER— 
PETITIONER 
versus 


Tus OFFICIAL RECEIVER, WEST 

Wi TANJORE— RESPONDENT : 

“> Madras Agriculturists' Relief Act (IV of 1938), 
a, 3— Phrase “quit rent.cn.coe 07 the like," if 
includés' ‘charges for Police, for roads, for water and 
similar dues levied by state or local body. 

The terme, quit rent, jodi, kattubadi, and poruppu 
denote quit rent on nams payable to a superior 
landlord or to the Govt. ‘lherefore, the phrase 
“ quit rent, jodi, kattubadi, poruppu or the like ” in 
s. 3, Mad. Agri. Relief Act refers only to payments “ 
in the nature of quit rent on inams, whatever be 
the name by which they are denoted and does. not 
include charges for Police, for roads, for water and 
similar dues levied for services rendered by the 
state or by a local authority. Lakshminarayana 
Panitulu v. Venkatarayanam (1), relied on. 
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C. R. P. to revise the order of the District 
Court, West Tanjore at Tanjore, dated July 
7, 1938. 


Messrs, S. Panchapakesa Sastri and T. Kr. 
Sundararaman, for the Petitioner, 
Mr. K, S. Desikan, for the Respondent. 


Order.—The only question for decision 
in this civil revision petitionis whether the 
petitioner can be deemed to be an agricul- 
turist with reference to the definition ing, 3 
of Mad. Act,1V of 1938. The objection 
raised was that he was the landholder of an 
estate in respect of which a sum exceeding 
Rs. 100 was paid as “quit rent, jodi, kattus 
badi, “poruppu or the like.” The learned 
District Judge has not given a precise find- 
ing as tothe amount payable by the peti- 
tioner in respect of the eight villages of 
which he admits possession buthas come to 
the conclusion thaton his- admissions the 
petitioner is disqualified from claiming to 
be an agriculturist. In the memorandum 
dated July 6, 1938 the petitioner has ade 
mitted possession of eight villages in rese 
pect of which he pays as jodi, Rs. 6-4-0 only, 
though he pays approximately Rs. 72,339 
and 244 respectively for kaval fees, road 
cess and water charges. The learned 
District Judge has lumped all these four 
charges together and has treated them ag 
coming within the description of “quit 
rent jodi, kattubadt, poruppu or the like,” 
so a8 to disqualify the petitioner from 
claiming to be an agriculturist. I do not 


“ know the°’source from which the phrase 


just quoted was taken in drafting this Act, 
but a similar phrase isfoundin the Full 
Bench ruling of this Oourt reported in 
Lakshminarayana Pantulu v. Venkataraya- 
nam (1) at p. 122, where Subramania Iyer, J. 
refers to 

“the amount of quit rent or kattubadt, jodi, poruppy 
or by whatever othername it may be known, payable 
by them to Zamindars or others under grants creating 
tnams,” 

Wilson’s Glossory defines jodi, kattubadi 
and poruppy all as meaning quit rent; and 
it is, I think, a matter of common knows 
ledge that In revenue parlance these four 
terms are used accordiug to precedent or 
local custom without any appreciable 
difference in their significance, that is to 
say, all four terms denote quit rent on 
inams payable to a superior landlord or to 
the Govt, When it is conceded that the 
four specified terms all mean quit rent, I 
think, it follows that the phrase “or the like” 
must be also taken to denote any other pay- 
ment in the nature of quit rent on an inam, 

(1) 21 M 116 (122); 8 M L J 43 (F B). 
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Uf it had been the intention to take into con- 
sideration payments to Govt, for services 
rendered such as kaval fees, payments to 
local authoities for the maintenance of com- 
munications such as road cess or payments 
to the revenue department for the supply of 
additional water such as water cess, the 
Legislature would have indicated more 
clearly that such charges had to be taken 
into consideration. I am, therefore, of opi- 
nion that the phrase “quit rent, jodi, kattu- 
badi, poruppu or the like” refers only to 
payments in the nature of quit rent, on 


inams, whatever be the name by which’ 


they are denoted and does not include 
-charges for Police, forroads, for water and 
similar dues levied for services rendered by 
the state or bya local authority. The revi- 
sion petition is therefore allowed with costs 
and the District Judge will be directed to 
dispose of the petition after recording find» 
‘ings on the several contentions raised. Both 
sides will be permitted to adduce evidence. 
‘Costs here will come out of the insolvent’s 
estate. 


Nes. Petition allowed. 


ALLAHABAD HIGH COURT 
Second Appeals Nos. 1923 and 1984 = 1937 
January 30, 1940 
Banner, J. 

ARYA CO-OPERATIVE BANK SOCIETY 
—DEFENDANT—APPELLANT 

Versus 3 
Pandit SHIV OHARAN-— PLAINTIFE— 


RESPONDENT 

Co-operative Societies Act (II of 1912), a. 43 (2) (1) 
—U, P. Co-operative Society Rules (1937) ro b— 
Death of member owing money to society —Dispute 
as to whether certain person was representative 
referred to arbitration- Arbitrator, if can pass 
personal decree against, such peraon— Suit for 
declaration by such person that property was not 
liable to attachment under such decree, if barred by 
8, 233 (m), U. P. Land Revenue Act (II of 1901). 

A dispute arose on the death of a member of a 
co-operative society, who owed money to the 
society, whether certain person was the represen- 
tative of the deceased. The matter was referred 
by the Registrar to an arbitrator, who passed a 
personal decree against the person. The person 
instituted “a suit for declaration that the personal 
decree ` Was ‘null and vpid. and that the property 
attached in execution’ “o£ it was not liable for 
attachment: 
. Held, that the arbitrator had no jurisdiction to 
” ‘pass a ‘personal decree. 88 Ind. Cas. 671 (1), relied 
on, £6 Ind. Oas. 350 (2), distinguished. 

Held also, that the suit was not barred by 
8, 283 (m), U. 'P, Land Revenue Act. 


S. As.the from decisionof the Civil and - 


Session Judge, Agra, dated July 23, 1937, 
182<=13 & 44 
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Mr. Ram Narain Verma, for the Appel- 
lant, 

Mr. J. Swarup, for the Pekan dani; 
. Judgment.—These are fwo second ap- 
peals brought by the Arya Co-operative 
Bank Society against decrees of the lower 
Appellate Court; The oppcsite party Pt. ` 
Shiv Charan was the plaintiff and the’ 
Society was the defendant. Thé frest meni 
tioned appeal is from a decree in’ O. S, 
No. 409 of 1936 and that “suit dealt with an’ 
arbitration decree in case No. 39 of 1932, 
There was a member of the.Society called 
Pran Sukh who owed the Soceiety money 
and he died seven years before the suit. 
The Society claimed that the plaintiff re- 
presented Pran Sukh and plaintiff said 
he did not represent Pran Sukh, The Society 
then referred this matter to the Registrar 
under r. 115, U, P, Oo-operative Societies 
Rules of 1937. The Registrar referred the 
matter to an arbitrator Gauri Shankar and 
Gauri Shankar passed what purported to be 
a personal decree against the plaintiff in 
case No, 39 of 1932 of the arbitrator, The 


other original suit, No. 417 of 1936 which - 


forms the subject of the second appeal 
No. 1984 of 1937, arose by a claim of the 
‘Society against Sukh Ram, the father of 
plaintiff. In the’ same way the Society 
referred this matter to the Registrar under 
r. 115 and the Registrar referred the 
matter to Gauri Shankaa and Gauri Shan- 
-kar passed a personal decree against the 
plaintiff in case No, 40 of 1932. 

' "The plaintiff then brought a suit in the 
Oivil Court for a declaration that the per- 
sonal decrees passed against him were null 
and void and furthér that certain proceed: 
ings in execution in the Court of the Col- 
lector taken under those decrees were null 
and void and that the property mentioned 
jn the plaint which had been attached in 
execution of those decrees was not attach» 
able or saleable. The defence was among 
other grounds that the suit was not‘cogni- 
gable in the Civil Court. This is the first 
mattter which has been argued in theses 
appeals. The trial Court held that the suits 
were not cognizable in the Civil Oourt’and 
diemissed the suit. The lower Appellate 
Court reversed that decision and granted a 


relief as follows in appeal No. 42 of 1937 : 


“The result is that I allow the appeal, set aside 


othe decree and judgment of the lower Court and 


decree the: suit inasmuch as a declaration is grant- 
ed “thatthe, decree of the arbitrator is not binding 
on the appellant except in his capacity as represen- 
tative of the deceased member Pran Sukh and 
further that the property attached at present: men- 
tioned in the plaint is not liable to attachment i in 
the decree.” 
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The Court further ordered : 

“The other appeal, No. 46 of 1937, is also allowed, 
the judgment and decree of the lower Court is set 
aside and the suit is decreed inasmuch aga decla- 
ration is granted that the decree of the arbitrator 
is not binding on the appellant except in his 
capacity ae representative of Sukh Ram deceased 
and that the property attached ia not liable to 
attachment.” : ; 

It will be obeerved that the lower Appel- 
late Court has held that the personal decrees 
against the plaintiff are null and void and 
that the Civil Court can set those personal 
decrees aside and that the attachment in 
consequence of these decrees should also 
“be set aside, The Court has however held 
that the decree of the arbitrator would be 
binding onthe plaintiff so far as he was a 
legal representative of the deceased Pran 
Sukh or of the deceased Sukh Ram. The 
two second appeals ask that the decree of 
the trial Court should be restored and 
learned Counsel, when asked what was it 
that he desired in second appeals, stated 
that the suits should be dismissed on the 
ground that the Civil Court had no jurise 
diction. In other words, this means that 
the perscnal decrees against the plaintiff 
should stand and the proceedings of attach- 
ment in execution of those personal decrees. 
The question therefore is whether the arbi» 
trator had jurisdiction io paes personal 
decrees againet the plaintiff. For authority 
for this proposition, learned Counsel refrred 
to the Co-operative Societies Act, Act II 
of 1912, s. 43 (2) (i) which states that the 
Local Govt, may frame rules for purposes 
as follows : 

“Provided that any dispute touching the businesa 
of a Society between members or past members of 
the Society or persons claiming through a member 
or past member or between a member or past 
member or persons so claiming and the committee 
or any officer shall be referred to the Registrar for 
decision or, if he so directs, to arbitration, and 
prescrible the.mode of appointing an arbitrator or 
arbitrators and the procedure to be followed in 
proceedings before the Registrar or such arbitrator 
or arbitrators, and the enforcement of the deci- 
sions of’the Registrar or the awards of arbitrators.” 

In accordance with this rule-making 
power the Local Gcvt. have framed r, 115 
in the U. P. Ccoperative Societies 
Rules of 1937 as follows : 

“Any dispute touching the business of a registered 
Society (t) between members or past members of a 
Society or persons claiming through a member or 
past member, (ii) or between a member or past 
member or persons so claiming and the Seciety or 
its committee or any officer of the Society, tiii) 
‘between the society or its committee and any officer 
of the Society, and (iv) between twoor more regis- 
tered societies, shall be decided either by the Regis- 
trar or by arbitration and shall for that purpose 
be referred in writing to the Registrar.” 


Now it will be observed that the plaintiff 
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is not a person claiming through amember 
or a past member of the Society. On the 
contrary, the plaintiff is a person who says 
that he is not the representative of the 
past member who has now died. The plains 
tiff therofore does not come either under 
the rule or under the ecubssection which 
authorizes the Local Govt. to make the 
tule. Jurisdiction has been specially given 
to the Registrar of Co-operative Societies 
to decide certain matters under this rule 
and sub-section, or to refer those matters 
for decision by an arbitrator. As this 
jurisdiction is contrary to the’ ordinary 
civil jurisdiction of the Civil Courta, there» 
fore, the jurisdiction must be construed 
strictly. The passing ofa personal decree 
against the plaintiff is a matter which is 
clearly outside the sub-section or the rules 
Both the sub-section and the rule give jurise 
diction to the Registrar or the arbitrator 
merely to decide matters concerning the 
estate of a deceased member. The pass- 
ing of a decree personally against the plains 
tiff cannot come under that jurisdiction, The 
lower Court has drawn a distinction between 
the jurisdiction of the Registrar or arbitra- 
tor to pass a decree dealing with the estate 
of the deceased members and the decrees 
personally against the plaintiff which have 
actually been granted by the arbitrator. 
This view of the sub-section and of a simi- 
lar rule under that subssection has been 
taken by a Bench of the Patna High Court 
in Mahabir Prasad v. Basudeo Narayan (1). 
The facts set out were: 

“The Society having a claim against Munshi 
Nath Sahay took proceedings under the Co-operative 
Societies Act, and the matter was referred to the 
arbitration of the Registrar of the Society. The 
Registrar made an award against the present . 
plaintiffs, who are the sons of Munshi Nath Sahay. 
The plaintiffs now bring the suit out of which this 
appeal arises for a determination of the question 
whether the Co-operative Society is entitled toa 
personal decree against them.” 

Munshi Nath Sahay had died. It was held 
by the Oourt: 

“There is no doubt that the Co-operative Society 
has complete power to refer any matter in dispute 
between them and the estate of a deceassd member 
to the arbitration of the Registrar. But there is no 
power in the Registrar of Co-operative Sosieties to 
compel strangers to appear before him unless they 
are sued as representing the estate of a deceased 
member, The award of the Registrar is in form an 
award against the present plaintiffs personally, but 
in substance it is anaward against them as repre- 
senting the estate of their deceased father ...... 
But the decision of the learned Judge in the Court 
below assumes that the award was against the 
present plaintiffs presonally. If that “be the con- 
struction of the award, thenclearly the arbitrator 
“eh AIR 1925 Pat 575; 88 Ind. Cas. 671; 6 PLT 


1941 


acted in excess of his authority and the Civil Court 
has complete jurisdiction to set aside the award. It 
is now agreed between the parties that whatever 
the Registrar may have done, the award will be 
treated as an award against the present plaintifis 
as representing the estate of Munshi Nath Sahay 
and that it will be enforceable as against the eatate 
of Munshi Nath Sahay in the hands of the present 
plaintifis.” 

It is in accordance with this ruling that 
the lower Court has granted orders in first 
appeal. Learned Counsel for the appellant 
referred to Bharmakka Bistappa v.Mal- 
lappa Fakirappa (2). That however does not 
appear to. have been a case with a personal 
decree against the plaintiff and therefore 
the question which is now before this Court 
did not arise. Whatwas decided was that 
the plaintiff was the legal representative 
of a deceased debtor who had been a 
member of a Oo-operative Society. No 
personal decree however was granted 
against the plaintiff as legal representative. 
Following the Patna ruling Mahabir Prasad 
v. Basudeo Narayan (1) 1 consider that the 
Court below was correct in holding that the 
personal decrees by the arbitrator against 
the plaintiff were beyond the jurisdiction 
of the arbitrator and that those decrees 
must be set aside except in so far as 
they affect the plaintiff in his capacity 
as a representative of the deceased. Pran 
Bukh or the deceased Sukh Ram, 


The next matter which was argued was . 


grounds Nos. 3, Sand Gin regrad to the 
attachment in execution of the decree, This 


attachment was as an arrear of land-revenue | 


by the Collector. It was pleaded that there 
was a binding decision of the Oollector and 
that the suit so far as it concerned the 
attachment would be barred by s. 233 (m), 
U. P. Land Revenue Act [If of 1901. 
Now the attachment was in execution of 
personal decree against the plaintiff, Agree- 
ing with the Court below, I hold that these 
personal decrees are invalid, It would, 
therefore, follow that the attachment under 
those personal decrees must also be held 
invalid and this is the relief which has been 
decreed by the Court below, namely that 
the property attached and mentioned in the 
plaint was not liable to attachment in the 
personal decree. The Oourt has held that 
the decrees of the arbitrator are binding 
on the plaintiff in his capacity as repra- 
sentative of the two deceased. That being 
so, if an application in execution is made, a 
question will arise asto whether the pro- 
‘perty to be attached is or is not part of the 
‘estate of the deceased. No such question 

(2) A I R 1926 Bom 352; 96 Ind, Oas. 350; 28 Bom 
L R598. | 
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can have arisen because there is no such 
decree. Consequently, there can be no decis 
sion of the Collector which would be final 
on that point. There is no merit therefore 
in grounds Nos, 3, 5 or 6 of this appeal. 
Ground No. 7 set out that the Oourt granted 
a declaration in excess of what was origi- 
nally prayed for in the relief, This is in- 
accurate, and if was not shown that the 
relief was less than what had been granted 
in the decree. I find no merits in these 
second appeals and I dismiss them with 
costs. Permission is granted for Letters 
Patent Appesals. 


D, Appeals dismissed. 





LAHORE HIGH COURT 
Oriminal Revision Ne. 1223 of 1940 
September 21, 1940 
Skemp, J. 

OUDH BEHARI LAL—Parirronar 


versus 
EMPEROR—Oprprosits PARTY 
Penal Code (Act XLV of 1860), e 205—Security 


bond lodged for purpose of succession certificate, 
whether act tn suit. 


By the ordinary rule of construction all the acts 
detailed in s. 205, I, P. O, are acts “in any suit 
or criminal prosecution.” Proceedings under the 
Succession Act and some other proceedings are not 
acts in any suit, Hence a security bond lodged for 
the purpose of a succession certificate is nòt an act 
in a suit, 


Mr. A, R. Kapur, for the Petitioner, 


Mr, Nand Lal Slooja, for the Advocates - 
General, for the Crown. 


Order.—Oudh Behari Lal has petitioned 
for revision of his conviction under a. 205 
read with s. 109, I. P. ©., and his sentence 
of two years’ rigorous imprisonment. The 
facts of this unusual case as found by the 
Courts below are as follows: Hazari Lal 
son of Sant Lal died insured for about 
Rs. 20,000: his father Sant Lal applied for 
a succession certificate which was granted 
to him on condition that he filed surety for 
about 20,000. The parties had difficulty in 
getting security for so much and one 
Raman Lal, giving his name as Joti Prasad, 
gave the security. The Subordinate Judge 
appointed a Pleader to verify the surety. 
Raman Lal disappeared and the fraud was 
detected. It is the case for the Crown that 
the whole affair was engineered by Oudh 
Behari Lal, a Pleader’s Munshi. Four pere 
sons were tried on charges under as, 193 
and 205, I, P, O., Raman Lal was convicted 
under s, 205, Oudh Behari Lal and two 
others, Kanhaya Lal and Nawab Ali Khan, 
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‘who attested the security bond, under 
sa, 205 and 109. Raman Lal and Ondh 
‘Behari Lal were each sentenced to two 
years’ rigorous imprisonment, the other two 
to one year’s rigorous imprisonment: they 
“were acquitted of the charge under s. 199. 
‘This judgment was passed on April 8, 1940. 
The learned Sessions Judge on May 23, 
1940, rejected the appeal. Oudh Behari 
Lal has come here on revision through 
Mr, Amolak Ram. Mr. Amolak Ram invites 
attention to the wording of s. 205 which 
runs as follows: 

“Whoever falsely personates another, and in such 
assumed character makes apy admission or state- 
ment, or confesses judgment, or causes any pro- 
cess to be issued or becomes bail or security, or 
does any other act in any suit or criminal prosecu- 
tion, shall be punished.........” 

His argument is that the case in which 
the false security bond was given was a 
proceeding under the Succession Act and 
pot a suit, He refers to remarks of Sir 

Shedi Lal, O. J., in the well-known Full 
Bench ruling, Lai Chand Mangal Sain v. 
Behari Lal Mehar Chand (l)at p. 292: 

“It is beyond question that ‘case’ is not synony- 
mous with: ‘suit’. While every suit is a case, it 
cannot be said that every case is a suit, The word 
‘case’ ia a more comprehensive expression and in- 
‘cludes not only a suit but other proceedings which 
cannot be described as a suit, e. g., proceedings 
‘under the Guardians and Wards Act, Probate and 
‘Administration Act, Succession Certificate Act, Provi, 
Tnsol. Act, Religious Endowments Act, ete.” 

(The brobate and Administration Act and 
the Succession Oertificate Act are now 
embodied iin the Succession Act) Mr. 
Amolak Ram also referred to Venkata 
Chandiappa Vv. Venkairama Reddi (2) 
which appeared to hold that : 

“a suit must commence with a plaint, and a pro- 
ceeding which is capable of terminating in a 
decree or an order having the force of a decree 
carinot, on that account alone, be deemed to be a 
‘suit within the meaning of the Code, if it has not 
‘commenced with a plaint,” 

In wy judgment Mr, Amolak Ram's 
‘argument is well-founded and this security 
-bond lodged fcr the purpose of a succession 

certificate. was not an act in asuit I think 
that by the ordinary rule of construction 
all the acts detailed in s. 205, are acts “in 
any suit or criminal prosecution.” Proceed- 
‘ings under the Succession Act and some 
other proceedings are. not acts in any suit. 
-Perhaps the section requires amendment 
‘but fortunately cases of this kind are rare. 
I accept the revision, set aside the convic- 
tion and sentence passed on Oudh Behari 
Lal and direct that he be acquitted and set 


" (1) 5 1.288 (292); 84 Ind. Cag, 959; A IR 1924 Lah. 
425(F B) < 
~ (2) 22.M 256; 
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at liberty. The same point of law appears 
to. govern the cases of the other three con- 
victa who have not petitioned for revision, 
In their cases 1 issue notice to the Crown :' 
in the meantime they are to be enlarged on 
bail to the satisfaction of. the District 
Magistrate, Delhi. In my opinion, the sen- 


tences in this case were unnecessarily 
severe, f 
8. Revision allowed. 


ne ee 


SIND CHIEF COURT 
Oriminal Reference No. 80 of 1940 
April 30, 1940 
Davis, O. J, and LOBO, J. 
Sm. HEMIBAI wire or LOKUMAL-~ 
APPLIOANT 
versus . 
Sm. KUNDIBAI wire or BHAGWANDAS 

—OPFPONENT 

Criminal Procedure Code (Act V of 1898), s. 488— 
Proceedings under, by wife—Husband member of 
joint Hindu family falsely alleged to have committed 
suicide or been murdered—Husband's father should 
not be made party but should be called as witness— 
Mere fact that wife is suffering from unpleasant 
female disease which is not uncommon or incurable 
whether juat ground for refusing to live with her— 
Wife's claim for maintenance—Husband, member of 
joint family represented by father—-Order, if 
can be passed against joint family—Wife, whether 
entitled to maintenance—Opposite party behaving 
badly—Date from which maintenance to wife should 
be awarded—~Magistrate concluding that wife is en- 
titled tomaintenance at certain rate but no proper 
order for maintenance passed—Order directing attach- 
ment of movables of husband's joint family is beyond 
provisions of s, 488 (1) and (2), . 

Section 488, Criminal P. O., does not contemplate 
proceedings against the whole family merely be- 
cause the husband against whom the proceedings 
are taken is a member of the joint Hindu family. 
Where, therefore, the husband is falsely alleged to 
have committed suicide or been murdered, 8 mora 
proper course forthe Magistrate is to treat the 
husband’s father as a witness and not asa party to 
the proceedings. fp. 341, col 2] -> 

The mere fact that the wife is suffering from un- 
pleasant female desease which is not uncommon, in- 
curable or serious, is nota just cause for the hus- 
band to refuse to live with her especially when the 
wife is cured, 

Where the husband who is a member ofa joint 
Hindu family, is represented by his father in pro- 
ceedings under s, 488, Criminal P. O., though the 
Magistrate has to consider what is the property of 
the family in considering what sum he should 
award the wife for maintenance, the order should 
be passed against the husband himself and not 
againet the joint family. A wife, however, cannot 
be deprived of her right to maintenance nor be 
debarred from obtaining an order of maintenance 
nor can -she be deprived of her right to enforce the 
order, even, if necessary, by an order sentencing 
the hushand to imprisonment for failure to pay main- 
tenance merely onthe ground that the husband is 
a member of a joint Hindu family. |p. 342, col. 
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: Where in an application for maintenance by the 
wife, the opposite party is found to have behaved 
badly so as not to deserve any sympathy or consi- 
deration, the Magistrate should award maintenance 
not from the date of his order but from the date of 
the wife's application. 

Where in proceedings under s. 488 the Magistrate 
‘comes to theconclusion that the wife is entitled to 
maintenance at certain amount per month but does 
not passin proper terms an order for maintenance 
and at once directs an attachment of the movables 
of the husband's joint Hindu family, holding the 
joint property liable for the wife's maintenance, the 
order is premature and beyond the provisions of 

. 8,488 (1) and (2. The liability of the joint family 
property and the way in which the order for main- 
tenance should be enforced is a matter to be con- 
sidered after he has passed an order in the terms of 
s. 488 (1) and (2), and after an application is made by 
the wife under s. 488 (3), for the enforcement of the 
order for maintenance, [p. 342, col. 2.] 


Or. Ref. made by the Sessions Judge, 
Hyderabad, 

The Advocate-General, for the Crown. 

Mr. Dayaram Lokmandas, for the First 
Party. 
i Mr. K., H. 
Party. 


Davis, C. J.—This is a reference by the 
learned Sessions Judge, Hyderabad, recom- 
mending that an order passed by the Extra 
Joint Subordinate Judge and First Class 
Magistrate, Hyderabad, attaching joint 
family movable property in the hands of 
one Hemibai, the widow of one Lokumal, 
the father of one Bhagwandas, the husband 
of Kundibai. who applied under s. 488, 
Criminal P. C. for an order of maintenance 
against Bhagwandas, should be set aside, 
on the ground that joint family movable 
property cannot be attached by a Criminal 
Court in execution of a sentence of fine 
under s. 386, Criminal P. O., and an order 
enforcing the payment of maintenance ig 
to be executed in the same manneras a 
sentence of fine. Wethink however before 
we should deal with this order attaching 
joint family property, there should be on 
the record a proper order for maintenance 
made by the Court under s. 488 (1) and 
(2), Criminal P. O., because it is only when 
such a proper order is in existence and 
the order has been disobeyed that the 
question of its enforcement arises, whether 
it be enforced by the attachment cf joint 
or separate property. While we understand 
that the learned Magistrate who passed 
the order was moved by sympathy for this 
unfortunate woman, Kundibai who clearly 
has been badly treated by her husband 
whose family was joint with him and joined 
with him in evading the duty of her 
maintenance, we think, that his order 


Nagrani; for the Opposite 
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finding the joint family and the joint family 
property liable for the maintenance of 
Kundibai confuses two questions, namely 
the making of the order and the method 
of its enforcement, We think we should 
substitute for this order which relates to 
these two questions a simple order against 
the husband of the woman, Bhagwandas, 
for the maintenance of his wife by the 
payment of Rs, 40 a month. When this 
Bhagwandas fails to comply with this order 
the question of its enforcement and the 
question of the property that can bə attach 
ed and sold in execution of the order will 
then be properly considered. As it is, we 
must consider the application made by 
Kundibai, subsequent to the firat order 
made by the Magistrate dated July 21, 
1939 and upon which the Magistrate passed 
an order dated December 19, 1939, order- 
ing a warrant of attachment to issue 
against the joint family movable pro~ 
perty, premature, as is the order itself, 
in view of the fact that the proper order 
as to maintenance itself had not been 
passed, 

From the order of the learned Magistrate 
it appears clear that Kundibai was married 
to Bhagwandas some seven years back and 
she went to live in her husband's house 
and she left him, and she was compelled 
to leave him as a result of ill-treatment. 
The wife herself said that trouble arose, 
and it is well known that trouble often 
does so arise, from the question of the 
dowry tobe paid. The husband Bhagwandas 
did not appear in the proceedings on the 
false pretext put forward by his father that 
he had either committed suicide or been 
murdered and the learned Judge therefore 
as a matter of courtesy-allowed the father 
Lokumal to appear through an Advocate, 
A more proper course, we think, would be 
to have treated this Lokumal as a witness 
and nct as a party to these proceedings. 
But apparently the learned Magistrate 
took the view that as Bhagwandas was a 
member of a joint Hindu family, the maine 
tenance of his wife was a responsibility 
of the joint Hindu family and therefore 
Lokumal was allowed to appear, a8 it were, 
as a party to -these proceedings, But 
s. 488, Oriminal P-C.,dces not appear to 
contemplate proceedings against the whole 
family merely because the husband against 
whom the proceedings are taken is 2 
member of the joint Hindu family and the 
case put forward on behalf of the husband 
was that he had not refused tolive with . 
Kundibai. without just.cause because she 


342 


was suffering from some unpleasant dis- 
ease. 

The learned Magistrate found quite pro» 
perly on the evidence on the record that 
this defence was false and that if Kundibai 
hed suffered from some female disease, it was 
not an uncommon disease, it was not incur- 
able or serious and in fact Kundibai had 
been cured. Therefore, the Magistrate came 
quite rightly to the conclusion that Kundi- 
bai, the wife, had been driven away from 
the family house without just cause, that 
‘her husband had refused to maintain her 
and therefore she was entitled to an order 
of maintenance against her husband, but 
he failed to pass any such order in precisa 
terms; that he found she was entitled to 
maintenance is a matter of implication 
from his order assessing maintenance at 
Rs. 40 per month and his subsequent order, 
directing attachment of the joint family 
property. But though the Magistrate had 
to consider what was the property of the 
family in considering what sum he should 
award the wife for maintenance, the order 
should have been passed againet the hus- 
band himself snd not against the joint 
family. A wife however cannot be deprived 
of her right to maintenance nor be debarred 
from obtaining an order of maintenance 
nor can she be deprived of her right to 
enforce the order, even, if necessary, by an 
order sentencing the husband to imprison- 
ment for failure to pay maintenance merely 
on the ground that the husband is a mem- 
ber of a joint Hindu family, 

There is nothing in s, 483, Oriminal 
P. C., which contemplates that a deserted 
wife may be defrauded of her Tights in this 
manner. A husband may bea member of 
a joint Hindu family: he may nevertheless 
have property in his own possession and 
under his control from which he can pay 
Rs, 40 a month or more or Jess, for the 
maintenance of his wife and therefore the 
Magistrate was right when he considered 
what property the family possessed, so he 
could estimate what sum the wife was 
entitled tofor her maintenance. He came 
to the conclusion on the evidence that this 
husband Bhagwandas should pay Rs. 40 
per month for the maintenance of his wife 
because that was a reasonable sum regard- 
ing the circumstances in life of the husband 
‘and the value of the property in which he 
had a share. Therefore, putting the Magis- 
trate's order in proper form, limiting the 
order to the application under s. 485 (1), 
Criminal P. O., in the first instance to an 
order of maintenance, we think that the 
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Magistrate would have been justified in 
Passing and indeed should have passed an 
order in terms of s. 488 (1) and (2), order- 
ing the husband Bhagwandas to pay Rs. 40 
a month for the maintenance of his wife. 
We think also that he should have directed 
the maintenance to be payable not from the 
date of his order but from the date of the 
application for maintenance because, it is 
clear that neither the husband Bhagwandas 
nor any member of his family who has 
made his cause their own, deserves any . 
sympathy or consideration in this matter 
in which they have behaved so badly. But. 
so far as the order goes beyond this and 
finds that the joint family property is in 
proceedings under s, 483, Criminal P. O., 
liable for the maintenance of the wife and 
can be attached in execution of an order for 
the enforcement of maintenance, we think, 
that the Magistrate’s order went beyond the 
terms of the application or the provisions. 
of s. 488 (1) and (2), Oriminal P. O., and 
the liability of the joint family property 
and the way in which the order for main- 
tenance should be enforced wasa matter 
that he should have considered after he had 
passed an order in the terms of e. 488 (1) 
and (2), Oriminal P. O., and after an appli- 
cation was made by the wife under s, 488 
(3), Criminal P, O., for the enforcement of 
the order for maintenance. 

It is said that the Magistrate on Decem- 
ber 19, 1939 made an order by impli. 
cation under s. 488 (3), Criminal P. O., 
when he rejected an application’ made by 
Hemibai widow of Lokumal, the father of 
Bhagwandas, who had then died, that the 
property in her hands should not be attach- 
ed. But that order shows that the Magis: 
trate considered that question of liability of 
the joint family property and the manner 
in which the joint family property should 
be made liable had been decided by him in 
his previous order of July 21. But in so 
far as he had decided this question of joint 
family liability and the method of tne 
enforcement of the order of maintenance in 
his order of July 21, 1939, we think that 
he had decided prematurely. Whether he 
had decided rightly or wrongly we do not 
think we should here decide. We will decide 
that when Kundibai applies to enforce her 
order and the Magistrate on that application 
decides the question of joint family liability 
and the method of the enforcement of the 
order of maintenance in favour of Kundibai 
which we will make. We therefore order 
under s. 488 (1) and (2), Oriminal P, O., 
that the wife Kundibai shall receive main- 
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tenance at the rate of Re. 40 a month from 
her husband Bhagwandas from the date of 
her application. If maintenance isnot paid 
to her in accordance with the terms of this 
order under a. 488 (1) and (2) she should 
apply under s, 488 (3) against Bhagwandas 
who is the only proper party in these pro- 
ceedings for the issue of a warrant for levy- 
ing the amount due in the manner provided 
for levying of fines and the question then 
of the property that may be attached and 
may be taken in execution of this order 
under s. 386, Oriminal P. O., will be consi- 
dered, To assist the Magistrate who will 
deal with this question we invite his atten» 
tion to the case in In re Narasanna (1), and 
the case in Pritamdas Mangharam v, Em- 
peror (2), a judgment of this Court in which 
it will be observed a distinction is 
made between attachment of property 
under s. 386 (a) and attachment of 
property under s. 386 (b), Oriminal 
P. O. The learned Sessions Judge has in his 
reference to us referred to the Calcutta, 
Madras, Patna, Nagpur and Bombay deci- 
sions which the Magistrate will also take 
into consideration when deciding upon an 
application made to him under s. 488 
(3), Criminal P. O., by Kundibai. Order 
accordingly. 

8, Order accordingly. 

(1) 55 M 1041; 138 Ind. Oas. 518; A I R 1932 Mad. 
538; 33 Cr. L J 622; 63 M LJ142; (1932) MW N 
ra a Rul. (1932) Mad. 579; (1932) Or. Oas. 568; 36 

(2) A I R 1933 Sind 43; 142 Ind, Oas., 524; 34 Or, L 
tat) (1933) Or. Oas. 189: Ind. Rul, (1933) Sind 
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PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT 
Appeal No. 94/24 of 1938 
October 1, 1940 
ALMOND, J. C. AND Mir Asap, J. 
FAZL HAQ DILZADA AND aNotazRe— 
APPELLANTS 
versus 

DAWAR SHAH—Ptaintirr—ResPponpEN?T 

Second appeal — Question of law — When can be 
raised for first time in second appeal—N -W. F. P. 
Muslim Personal Law (Shariat) Application Act (VI 
of 1935), a. 27—Section makes Muhammadan Law rule 
of decision irrespective of fact whether estate had 
opened after Enactment or before it—N.-W. F. P. 
General Clauses Act (II of 1932), s. 6—S. 27 of Act 
VI of 1935 does not create rights or privileges—S. 6 
does not apply-~Practice— Peshwar Judicial Com- 
missioners Court—Concurrent findings of fact. 

A pure point of law can be raised even in second 
appeal provided noevidence is required for deciding 
it. The decision of the point whether the parties are 
governed by Muhammadan Law or custom does not 
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require any evidence and therefore, it is permissible 
to allow the party to raise itin second appeal. 79 
Ind, Oas. 825 (1) and 78 Ind. Cas, 839 (2), relied 
on. [p. 344, cols. L & 2.1 

Section 27 as substituted by Act VI of 1935 makes 
Muhammadan Law the rule of decision for every 
question which arises before the Qourts after the 
Act came into force, and the Legislature did not 
intend to make a distinction between cases in which 
an estate had opened before the enactment of Act 
VI of 1935 or aftar it. It is more or less a rule of 
procedure and it became operative from the date 
on which that rule was ordered to come into foree. 
107 Ind. Cas. 455 (7), relied on. [p. 345, col, 2.] 

The rightsor privileges must come into existence 
under the Act and nof as an indirect result of its 
existence. Section 27, N.-W° F. P. Muslim Personal 
Law (Shariat) Application Act, as it reads, does not 
create any such rights or privileges, Therefore, 8. 6, 
N.-W, F. P, General Olauses Act, is inapplicable. [p. 
347, col. 1.) 

It has been an established practice of the Judicial 
Commissioner's Court not to lightly disturb the con- 
current findings of the two Oourts below. [ibid] 

Mr. Saadudin Khan and Qazi 
Motadullah Khan, for the Appellants, 

Mr, Arbab Taj Mohammad Khan, for the 
Respondent. 


Mir Ahmad, J.—Sherdil lived in 
Catlang. He madea will in 1927 by which 
he bequeathed all his property to his wife 
Mst. Miran. In this will he mentioned that 
Mst. Tajbaro his other wife was of looge 
character and he also disowned the 
paternity of Dawar Shah, her son. He died 
in 1929. A mutation of the property left 
by Sherdil was attested in the name of 
Mst. Miran in 1930. In 1932 she transferred 
the property to Fazali Haq her soa by a 
former husband. This suit was instituted 
on March 8, 1937 by Dawar Shah. He asked 
for a declaration that the will executed 
by his father was null and void and request- 
ed that the possession of the land left by 
his father be given to him. Later he asked 
for permission to amend the plaint. He 
amended it and added a relief of posses- 
sion of a house which he had not previously 
mentioned in the plaint. Several objections 
were raised by the defence in connection 
with the plaint as originally filed and also 
with regard to the amendment, The princi- 
pal points involved were, however, whether 
Dawar Shah was the son of Sherdil and 
whether according to custom the will was 
valid. The trial Judge was of opinion that 
Dawar Shah was the son of Sherdil and 
that the will was valid according to custom. 
He therefore dismissed the suit. An appeal 
was presented by the plaintiff to the Dis» 
trict Judge at Peshawar, The Appellate 
Judge agreed with the trial Judge so far 
as the question of legitimacy of the plaintiff 
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‘Was concerned. He, however, disagreed 
‘with himon the point of the validity of 
the will. He held that the will was in- 
‘valid according to custom, because a 
minor son had been disinherited thereby. 
He accepted the appeal and granted a 
decree to the plaintiff for possession of the 
land and house in suit. Mst. Miran and 
-her son by a former husband, who is the 
ultimate transferee of the property, have 
come up on further appeal to this Court. 
~ The learned Counsel for the appellants 
has argued that Dawar Shah was, not the 
son of Sherdil and that the will was valid. 
He also raised a point which goes to the 
root of the case. He argued that the enact- 
ment of the N..W. F. P. Muslim Personal 
Law (Shariat) Application Act, 1935, has 
made Muhammadan Law the sole rule of 
decision in all questions relating to inherit- 
‘ance after the date of its enactment, and 
that the question relating to the inheritance 
‘of Sherdil’s estate having come up after 
1935 viz, in 1937 in this suit the discus- 
sion in the lower Courts about custom was 
absolutely irrelevant. He pointed out that 
‘according to Muhammadan Law the two 
wives were between themselves entitled to 
one-eighth of the property left by Sherdil 
as sharers and the plaintiff being the only 
son should get the remaning seven-eighth 
as a residuary. The learned Oounsel for the 
-respondent maintained that his client was 
the son of Sherdil, that the will waa in- 
valid, and that the N..W. F. P. Muslim 
Personal Law (Shariat) Application Act of 
1835, did not apply to the case. He pointed 
out that the argument that Muhammadan 
Law was the rule of decision was not raised 
in the lower Courts. He admitted that if 
the shariat were the rule of decision his 
client would get seven eighth share in the 
_ property. Undoubtedly, it was not suggested 
in the lower Courts that the parties were 


governed by Muhammadan Law because of. 


‘the Act of 1935, But it is an established 
_ principle that a pure point of law could be 
Taised even in second appeal provided no 
. evidence is required for deciding it. If 
-anthority be needed for this proposition we 
would refer to Satya Narain Singh v. 
Satyanirajan Chakravarti (1) at p. 208 
and Nageshwar Bux Rai v. 
` Dayal Singh (2). The following passage 
from the Privy Council judgment deserves 


` (1) 3 Pat. 183 (209); 79 Ind, Cas, 825; AIR 1924 
BO 5; Sl I A 37; 280W N 351;5P LT 171 
| Q) AIR 1994 Pat, 446: 78 Ind. Cas, 889; 3 Pat, 236; 
5 P LT 576; 2 Pat. L R 58, a 
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reproduction : 
“At the last stage of this argument the respon- 
dent’s Counsel raised the further contention that 
Hundwa is in any case locally in Kharakpur, and 
that by a well-established local custom, now 
always recognised, Kharekpur ghatwali lands are 
alienable. They disclaimed any contention that 
@ family custom existed, .and put the point solely 
as one of local custom, Their Lordships might 
well have refused to entertain this contention, for 
it involves important considerations of fact as 
well as of law, and it had not been determined or 
even discussed in the Oourts in India, It waa 
however, said to rest on a series of decisions of 
long standing, and their Lordships, loth to appear 
to east any doubt upon such authorities by refusing 
to take account of them on the ground of a rule 
of procedure, have determined under the cireum- 
stances to deal shortly with this contention.” 

The decision of the point whether the 
parties are governed by Muhammadan Law 
or custom turns on the interpretation of 
the legislation referred to above snd does 
not require any evidence. We think, there- 
fore, that it is permissible to allow the 
party to raise it and we would now proceed 


to discuss it. - Section 27 of the Law and 


Justice Regulation (VII of 1901) runs thus : 
|. “27, In questions regarding succession, special 
property of females, betrothal, marriage, divorce, 
dower, adoption, guardianship, minority, bastady, 
family relations, wills, legacies, gifts, partitions, or 
any Son oe usage of institution, the rule of deci- 
sion shallbe—- |, f 

(a) any custom applicable to the parties con- 
cerned, which is not contrary to justice, equity 
or good conscience, and has not been by this or 
any other enactment altered or abolished, and has 
not been declared to be void by any competent 
authority ; 

(b) the Muhammadan Law, in cases where the 
parties are Muhammadans and the Hindu Law in 
cases where the parties are Hindus, except in so 
far as such law hag been altered or abolished by 
legislative enactment, or is. opposed to the provi- 
sions of this regulation, or has been modified by 
any such custom as is above referred to. 

The Legislature has enacted Act VI of 
1935 in the following terms : 

“An Act to make provision for the application of 
Muslim Personal Law (Shariat) in the N.-W. F, 
Province. : 

__ Preamble. r ` 

Whereas it is expedient to make provision for 
the application of Muslim Personal Law (Shariat). 
in the N.-W, F, Province it is hereby enacted as 
follows : | 

1, Short litle, commencement and extent. 

(1) This Act may be called the Muslim Personal 


“Law (Shariat) Application Act of 1935. 


(2) It shall come into force at once. 

(3) It-extends to the whole of the N.-W. F, P. 

2. Decision in certain cases to be according to 
Muslim personal law, 

In questions regarding succession, special pro- 


. perty of females, betrothal, marriage. divorce, dower 


guardianship, minority, bastardy, family relations, 
wills, legacies, gifts or any religious usage or, 
institution including wag? (trust and trust property), 
the rale of decision shall be the Muslim parsonal 


. law (Shariat) in „cases, where the parties are 


Muslims, 
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Except in so far as such law has been altered or 
abolished by legislative enactments or is opposed 
to the provisions of the North-West Frontier Pro- 
vince Law and Justice Regulation, 1901. 

3. Repeal of provision of previouslaw. On and 
from the day of the enforcement of this Act, s. 27, 
North-West Frontier Province Law and Justice Re- 
gulation (No, VII of 1901) shall be repealed in so far 
as the Muslims are concerned.” a, 

Their Lordships of the Privy Oouncil in 
Vaishno Ditti v. Rameshri (3) have ex- 
plained the meaning of this section which 
corresponds to s. 5, Punjab Laws Act, as 
follows : 

“Now it has been laid down by Robertson, J. in 
-Daya Ram v Sohel Singh (4), in a passage approved 
by this Board in Abdul Hussein Khan v. Bibi Sona 
Dero (5), under the corresponding s. 5, Punjab Laws 
Act, 1872, that that section raises no presumption 
that parties are to be govered by custom rather 
than by their personal law, and that the personal 
law of the parties must be applied unless the custom 
is proved, It may seem at first sight that this view 
of the section gives no effect to cl. (a) which re- 
quires the succession to be governed by any custom 
applicable to the parties concerned, and that the 
law would be the same if this clause had been 
omitted. In a sense this may be so, but their 
Lordships are of opinion that in putting custom 
in the forefront as the rule of succession, whilst 
leaving the particular custom to be established as 
it neceesarily must be, the Legislature intended to 
recognize the fact that in this part of India inheri- 
ance and other matters mentioned in the section 
are largely regulated by a variety of customs which 
depart from the ordinary rules of Hindu and 
Muhammadan Law.” f 

Similarly their Lordships of the Lahore 
High Oourt in a Full Bench ruling, Kishan 
Singh v. Santi (6), have summed up the 
position in the following words : 

“The law to be applied, in relation to the devolu- 
tion of property is, normally, the personal law of 
the parties and if a party asserts that the personal 
law does not apply, the onus ison that party of 
showing that custom applied and further he must 
plead the custom alleged in precise terms and must 
‘by evidence establish the custom as pleaded. In 
many cases the party alleging a custom may by 
‘the mere production of the riwaj-i-am be able to 
‘give prima facie evidence of the custom alleged 
and so cast the onus of proof on his opponent, but 
this circumstance does not obviously affect the 
universality of the proposition that he who alleges’ 
custom must plead and prove it.” 

It is therefore clear that the’ intenticn 
was to keep the personal law as the primary 
rule of decision but to -give priority to cus- 

_tom over it, if pleaded and proved as medi- 
‘fication of that personallaw. The effect of 


(3) A IR 1928 P O 294; 113 Ind. Cas. 1; 10 L 86; 
55 LA 407: 29 P L R654; 55M L J 746; 28 L W908; 
490 LJ 3% (1999)M WN5(P O. 

(4) 110 P' R 1968; 31 P L R 1907; 59P WR 


1907. 

17 P O 181; 43 Ind. Oas. 306;16 A L J 
7; 34 M LJ 48:22 G W N 353; 23ML T 
240; 1 P L R1918; 20 Bom, L R 528;45 
L R104; 451 A 10 (P O). 
1932 Lah. 299; 175 Ind, Cas, 87; 10 RL 
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Act VI of 1935 is also obvious, The old 
section was repealed and according to 
substituted section the Courts have no 
longer to give priority to a custom over 
Muhammadan Law if one existed. They 
have to apply pure Muhammadan Law as 
the rule of decision in cases of inheritance, 
etc. A difficulty however arises in decid- 
ing as to whether the Legislature intended 
pure Muhammadan Law to be applied to 
estates which opened after Act VI of 1935 
came into force or also to those which opens 
ed before it became law. 

In our opinion s. 27 as substituted by 
Act VI of 1935 makes Muhammadan Law 
the rule of decision for every question 
which arises before the Courts after the Act 
came into force, and that the Legislature did 
not intend to makea distinction between 
cases in which an estate had opened before 
the enactment of Act VI of 1935 or after 
it. It is more or less a rule of procedure and 
it became operative from the date on which 
that rule was ordered to come into force, 
Had the Legislature intended that this rule 
of decision should apply to those estates 
only in which the last owner died after the 
Act was passed and not before it, a provi» 
sion to that effect would have been incor- 
porated in the enactment. In fact the 
expression “rule of decision” cannot bear 
any other interpretation. We are fortified 
in this view by a ruling of their Lordships 
of the Privy Council reported in Municipal 
Council of Sydney v. Margaret Alexandra 
Troy (7). This is a case of New South 
Wales but the general principle of intere 
pretation of statutes has been well-illucs 
trated in it. The head note runs thus: 

“On June 6, 1924 a piece of land was acquired 
by and became vested in the Municipal Oouncil. 
On that date the rate of interest payable on come, 
pensation money was 4 per cent. On September 17, 
1924, the new standard rate of interest, namely, 
6 per cent. was declared to be applicable to the 
compensation for land acquired by the Municipal’ 
Council : 

Held that, that the rate of 6 per cent. as from that 
date applied to land acquired either before Septem- 
ber 7, or after that date, and that no question of 
retrospective operation arose.” 

The judgment reproduces the view of 
the Chief Justice of the Court of New South 
Wales which is as follows: 

“It cannot be contended, said the Ohief Justice, 
and it is not contended that it is retrospective in 
its operation so as to affect the rate at which in- 
terest was payable before it came into operation, 
but the question is whether the direction that 
interest thereafter isto be at the rate of 6 per cent. 
per annum applies only to subsequent acquisition 
of land, or applies as well to prior acquisitions, the 

(7) A I R1928 P O 12%; 107 Ind. Oas. 455; 470 L J 
284 (P 0). 


. 848 


Compensation for which was still unpaid when it 
Came into force, The words used are perfectly 
general. What is spoken of is the rate of interest 
payable upon compensation for land acquired by 
the Council. No distinction is made between land 
acquired before the Act and that acquired after 
and to give effect to the contention of the Muni- 
cipal Council it would be necessary to substitute 
for the wide and general word ‘acquired’ some 
such words as ‘to be acquired’ or ‘hereafter ac- 
quired.’ I can find nothing in the section to 
Justify the imposition of any such limitation and 
there is no rule or presumption which requires that 
the word should be go limited in its meaning.” 

Their Lordships observed in the course 
of their judgment: 

“Their Lordships find themselves in full agree- 
ment with the conclusion thus expressed. In their 
opinion this conclusion is neither affected by the 
well-known rule of construction against retrospec- 
tive interpretation nor by anything to be imported 
from the expression used in the earlier statutes in 
the series which has to be read in conjunction, 
Section 17 must in their opinion be read as laying 
down a principle standing by itself and to prevail 
as the section declares notwithstanding the pro- 
visions of any other Act. The new rate of interest 
relates to the amount of compensation for land 
acquired by any of the alternative methods; This 
provision is a substantive one which is not made 
to depend on any reference to corresponding pro- 
visions in the earlier statutes and does not give 
rise to any question of retrospective operation.” 

We may also refer to Maxwell cn the 
Interpretation of Statutes, Edn. 5. On p. 363 
the following interesting passage occurs : 

“After the passing of the Statute of Frauds 
Amendment Act, 1828 (9 Geo. IV, c, 14) which 
enacted that in action grounded upon simple con~ 
tracts no verbal promise should be “deemed sufi- 
cient evidence’? of a new contract to bar the 
statute of limitation it was held that such a pro- 
Mise given before the Act and which wag then 
sufficient to bar the statute could not be received 
in evidence in an action begun before but not tried 
till after the passing of the Act. This decision has 
been supported on the ground that the time for 
deciding what is or is not evidence, is when the 
trial takes place; and that when the Act told the 
Judge what was and was not then to be evidence, he 
was bound to decide in obedience to it.” 

Similarly on p. 367 the commentator states: 

“The general principle indeed seems to be that 
alterations in the procedure are always retrospective 
unless there be some good reason against it. Where, 
for instance, the defendant pleaded to an action for 
a small sum that the jurisdiction of the Oourt 
had been taken away by s Court of Requests Act, 
and that Act was repealed after the plea but before 
the trial, it was held that the plaintiff was entitled 
to judgment, When the Legislature gave a new 
remedy by the Admiralty Acts of 1840 and 1861 
for enforcing rights in the Admiralty those Acts were 
held to extend to rights which had accrued before 
the new remedy had been provided." 

So the provisions of 8. 128, Common Law Pro- 
cedure Act, 1852, that the plaintiff might issue 
execution within six years from the recovery of a 
judgment, without revival of the judgment was 
held to apply to 8 judgment which had been re- 
covered more than a year and a day before the Act 
was passed and which therefore could not have 
been put in force under the previous state of the 
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law without revival; and the power given to a 
married woman by the Married Women's Property’ 
Act, 1889, of suing in all respects as if she were 
a feme sole was held to enable her to so sue in 
respect of torts or breaches of contract committed 
before the passing of the Act. Section 37, Solicitors Act,. 
1843 (6 & 7 Vict, c, 73), which made solicitors’ 
bills taxable, for work done out of Oourt and 
which algo provided that from the passing of the 
Act no solicitor should bring an action for costs. 
until a month after he had delivered his bill was. 
held to apply to costs incurred before the passing 
of the Act." 

The result is that we hold that 8. 27 as 
it stands makes Muhammadan Law the rule 
of decision ia all questions which arise 
before the Courts irrespective of the fact 
that the person whose estate is being divid- 
ed died before or after Act VI of 1935 was. 
enacted. Counsel on both sides did not. 
produce any authority before us bearing on 
the point in issue and have not also ree 
ferred to s. 6, N. W. F.P. General Clauses. 
Act. We however consider it desirable that 
before concluding this judgment we should 
refer to that section. It is as follows: 

“Effect of repeal or expiry”. i 

here any Act repeals any enactment hitherto,. 
made or hereafter to be made or where an Act 
enforced for a period ceases to operate onthe expiry 
of the period, then unless a different intention 
appears, the repealor expiry shall not=- | 

(a) revive anything not in force or existing at 
the time at which the repeal or expiry takes effect;. 


or 

(b) affect’ the previous operations of any enact- 
ment so repéaled or expired or anything duly done- 
or suffered thereunder; or 

Cc) affect any right, privilege, obligation, or 
liablility acquired or accrued, incurred under any 
enactment so repealed or expired; or 

(d) affect any penalty, forfeiture or punishment 
incurred in respect of any offences committed against 
any enactment so repealed or expirde; or 

(e) affect any investigation, legal proceeding or 
remedy in respect of any such right, privilege 
obligation, liability, penalty, forfeiture, or punish- 
ment ag aforesaid; and any such investigation 
legal proceedings or remedy be instituted, continu- 
ed or enforced and any such penalty, forefeiture or 
punishment may be imposed as if the repealing: 
Act had not been passed or the expiring Act had. 
not ceased to operate.” 


The respondent may have invoked the 
aid of this séction for maintaining that 
there were some rights or privileges which 
had accrued on the death of the last male 
owner before Act VI of 1935 came into force 
and that therefore in spite of Act VI of 1935- 
the rights had to be kept alive. We have 
given this aspect of the case our anxious 
consideration. We have come to the conclu- 
sion that 8. 27 being a rule of procedure 
did not create any. rights or privileges. It 
was only a direction to the Oouris as to. 
which set of rules to keep in the forefront 
if pleaded to be the governing factor, Again. 
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we must point out that the rights or privil- 
eges must come into existence under the Act 
and not as an indirect result of ita existence. 
section 27, as it reads, does not create 


any such rights or privileges. We therefore . 


hold that s. 6, General Olauses Act, is 
inapplicable, 

4 Bo far as the legitimacy of the plaintiff 
is concerned it has been an established 
practice of this Ocurt not lightly to disturb 
the concurrent findings of the two Oourts 
below, Tha learned Counsel has not shown 
us any ground for disagreeing with the well: 
reasoned conclusiong of the two Courts 
below that the plaintiff is the son of Sherdil. 
We therefore maintain that finding, It is 
not denied by Counsel that the willis in» 
valid according to Muhammadan Law, being 
in favour of an heir. Oounsel have also 
admitted before us the shares the parties 
shall have in case we apply Muhammadan 
Law. We therefore do not consider it neces- 
sary to remand the case, We accept the 
appeal to this extent that we amend the 
decree by granting the plaintiff seven-eighth 
share in the landed property and the bouse 
in dispute, The plaintiff shall have seven- 
eighth of his costs in the two Oourts below. 
The parties shall bear thier own costs in 
. this Court. é 

8. Decree amended, 
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LAHORE HIGH COURT 
Oriminal Miscellaneous Application No. 253 
of 1940 
June 25, 1940 
Skemp, J. 

Sardar DEWAN SINGH MAFTOON, 
Propriztor ‘Tar Riyasat,* DELHI 
PETITIONER 
versus 
EMPEROR Tarovaa O, I. D., DEHLI 


— OPPOSITR PARTY 

Criminal Procedure Code (Act V of 1898), a. 526— 
Maogistrate’s disallowing questions in cross-examina- 
tion without recording them, if ground for transfer— 
Police Officers of district witnesses in case—Whether 
ground of transfer—Rvidence — Questions disallowed 
in crosseexamination, whether must be noted by 
Magistrate — Practice — Procedure — Counsel from 
outside appearing in case-—~Magistrate should as far 
as possible give whole day or more than one day ata 
‘time to it. 

The fact that when the Magistrate disallowed ques- 
tions in cross-examination he made no note of this on 
the record is no ground for transferring a case under 
s, 526. 55 Ind. Oas. 593(1) and 36 Ind. Cas, 468 (2), 
distinguished, 

It ig undesirable to transfer a case from one district 

-to another because Police Officers of the district are 
witnesses in that case. 106 Ind. Oas, 99 (3), not 
followed. 
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Where the cross-examination is irrelevant and un- 
necessarily lengthy, Magistrates are justified im 
disallowing questions. If they nota on the record 
each question which is disallowed the procedure 
defeats its own object which is to get on with the 
care, When a question disallowed ia important or 
there is reasonable doubt whether it should not be 
allowed it may be useful for the Magistrate to note 
He question and his reasons for disallowing 
it. ; 
While admittedly a Counsel who comes from out- 
sidehas no right to be treated differently from a 
local Counsel, it is reasonable that there should be 
“give and take” and wherea Counsel from outside 
appears in a case the Magistrate should as far as 
possible give a whole day ata time to it; indeed, if 
possible, more than one day. 


Mr. J. G. Sethi, for the Petitioner. 
Mr, Vir Sen Sawhney, for the Advocate- 
General, for the Crown, 


Order.—This is an application on behalf 
of Sardar Dewan Singh Maftoon for transfer 
cf a case now pending in the Court of the 
City Magistrate of Delhi tosome other dis- 
trict. The application extends fover nine 
printed pages of type and I have’ heard 
lengthy arguments from Mr, J. G, Sethi and 
Sardar Bahadur Bhagwan Singh. After 
considering these arguments and the 
explanation of the Magistrate for the alle- 
gations which concerned him Lam of the 
opinion that the applicant has not establish» 
ed that he has a reasonable apprehension 
of an unfair trial. A few weeks ago an 
application was made for bail on behalf of 
Sardar Dewan Singh Maftoon which was 
accepted by me. It is hard to understand 
why the application for transfer was not 
made at the same time. I have heard an 
explanation which does not seem to me 
satisfactory. It appears quite possible that. 
if the application for bail had been rejected 
the application for transfer would never 
have been lodged. Briefly, I do not think 
the grounds in the application have been 
made out but certain points of general 
interest have been raised to which I will 
refer. One point made by Mr. Sethi is that 
when the Magistrate disallowed questions in 
cross examination he made no note of this 
on the record, Thisis not required by sta- 
tute law; the statute law dealing with the 
maintenance of a Magistrate's record is as 
far as relevant found inss, 357 to 360, Ori- 
minal P. C. These sections deal exclusively 
with the evidence of witnesses and say 
nothing about questions disallowed. Mr. 
Sethi referred to two criminal judgments, 
Rameshwar Dushad v. Emperor, 55 Ind. 
Cas. 593 (1) and Deya v. Emperor, 36 Ind. 

(D 55 Ind. Oas. 593; A I R 1920 Pat. 25; 21 Cr, LJ 
3:1; 1 PL T 632, 
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"Oas. 468 (2), in which Judges, laid down 
that the questions disallowed might have 
been noted, but they deal with particular 
cases and 1 think are not of general appli- 
“cation. In any case they donot come from this 
province. Ihave no experience of criminal 

-work in other provinces but in this Pro- 
vince cross-examination is often irrelevant 
and unnecessarily léngthy and Magistrates 
are justified in disallowing questions. If 
they note on the record each question which 
‘is disallowed the procedure defeats its own 
object which is to get on with the case, 
When a question disallowed is important or 
there is reasonable doubt whether it should 
not be allowed it may be useful for the 
Magistrate to nocte the question and his 
reasons for disallowing it and there are in» 
stances on the present record where this 
has been done; but this is entirely a matter 
for the discretion of the Magistrate. If the 
accused (or the prosecutor) is dissatisfied, 
it is always open to him to putin an appli- 
cation to be placed on the record saying that 
such and such a question was put but not 
allowed. 
_ Another point urged was that a number 
of officers of the district are witnesses in 
the case and the ruling Bhola Nath v. 
Vasheshwar Nath (3) was quoted where 
Boys, J., transferred a case from District 
Moradabad on the ground that where a 
number of officials ia the district were per- 
sonally concerned whether as witnesses or 
otherwise it was desirable that it should be 
tried elsewhere and the District Magistrate 
had admitted the propriety of this. In the 
Present case Sardar Bahadur Bhagwan 
‘Singh has named five officers—three officers 
of the O. I. D., one the Deputy Superinten- 
dent Police of Delhi City, another an Inspec- 
tor of the O, I, D., Delhi—who are witnesses 
in the case. It seems tome undesirable to 
transfer a case from a district because 
Police Officers of the district are witnesses in 
that case. l 


There is no force in the allegations about 
alleged illegalities and irregularities. Thus, 
the point was taken that Mr. Scott, Govt. 
Examiner of questioned documents, was not 
an expert on typing. The Magistrate dictat- 
ed an order to the effect that he was, 
Subsequently, Counsel after a reference to 
the Magistrates’ private library drew his 
attention tothe ruling on this point in the 
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Meerut conspiracy case*. The Magistrate then 
followed the Meerut conspiracy case and 
reversed his previous order which was not 
brought on the record. I cannot see any- 
thing wrong in this or in other points which 
were discussed. 

There is one point with some substance. 
The accused who is a Sikh is represented by 
Sardar Bahadur Bhagwan Singh who comes 
for each hearing from Ajmer, a distance of 
275 miles from Delhi. The record shows 
that there have been 15 peshis to compile 119 
pages of evidence and it is clear that Sardar 
Bahadur Bhagwan Singh has been brought 
from Ajmer oftener than was necessary. 
While admittedly a Counsel who comes from 
outside has no right to be treated differently 
from a local Counsel, it is reasonable that 
there should be “give and take” and I direct 
that in his future dealings with this case the 
Magistrate asfar as possible give a whole 
day at a timeto it; indeed, if possible, 
more than one day, The application for 
transfer is rejected. 

Be Application rejected. 


f ee S. H. Jhabwala v. Emperor, 145 Ind. Cas, 481, 








NAGPUR HIGH COURT 
Civil] Revision Application No, 425 of 1939 
August 28, 1940 
Boss, J. 
PANNA LAL—SURETY—ÅPPLICANT 
versus 
Haji ABDUL KARIM IBRAHIM—Dzorgn- 
Hotpee—Opposite Parry 

Surety—Liability of~Surety undertaking to pro- 
duce property of defendant or deposit its value on 
suit being decreed—Sutt dismissed under O. IX,r. 8, 
Civil Procedure Code (Act V of 1908) but subsequently 
restored and decreed—Dismissal of suit under 0. IX, 
r. 8, if decree, absolving surety's liability—Surety's 
liability after subsequent decree—Deed—Construction 
—Surety bond—Surety undertaking either to produce 
property or to deposit its salue—Whether can exercise 
option. : 

Surety bonds are to be construed primarily upon 
the terms used in the document and, in respect of 
any matter on which the bond is silent or ambiguous, 
by a reference tothe variousrules and lawaand 
practice which apply in such cases. 

Upon an application by plaintiff for attachment of 
defendant's property before judgment a surety exe- 
cuted a bond undertaking to produce the property or 
to deposit its value in Court on the suit being 
decreed. The suit was dismissed for default under 
O. IX, r. 8, Civil P. 0., but was subsequently restored 
and decreed, The plaintiff sought to enforce the 
surety's liability undertbe bond : f 

Held, that when the suit was dismissed for default 
that dismissal did not amount to a decree within the 
meaning of s. 2 (2) (b), Civil P, O., and did not deter- 


-mine surety’s liability. The surety was therefore 


liable under the bond on the suit beingrestored and 
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decreed. If however, the plaintiff failed to apply 
for restoration within limitation, the surety would be 
absolved. i 

tOase-law referred to.) 

Where a surety has undertaken either to produce 
the property in Court or to deposit its equivalent 
value in Court, he has a right to exercise his option 
either to produce the property or to pay the 
money, 

O. R, App. of the order of the Court of 
the lst Sub-Judge, 2nd Class, Nagpur, 


Messrs. Imdadalt and S, K. Wankhade, 
for the Applicant. 

Mr. R. R. Dandige, for the Opposite 
Party. 


Order.—This application for revision 
raises an interesting point. The decree» 
holder as plaintiff applied for attachment 
before judgment. On January 21, 1938, 

_ it was ordered that the attachment should 
be effected unless the defendant furnished 
security for the due production of the pro- 
perty sought to be attached when required. 
The applicant before me stood surety and 
executed a bond on January 30, 1938, On 
February 14, 1938, the case was dismissed 
for default because the plaintiff did not 
appaar whereas his opponent did. This 
dismissal was under O. IX, r. 8, of the 
Civil P. O. ` 

It subsequently appeared that the omis- 
sion of the plaintiff to appear on the l4th 
was not due to any fault of his, The case 
had been fixed in his presence for the 17th 
and it had been so published in the public 
cause list. The plaintiff had also signed 
the order sheet fixing the next date of hear- 
ing as the 17th, -But it soturned out that the 
table clerk behind the back of the plain- 
tiff and without informing him altered the 
date tothe 14th, and of course the plaintiff 
not knowing anything about it did not turn 
up on the 14th but turned up on the 17th. 
The case was naturally restored to file and 
eventually ended in a decree for the plains 
tiff, In execution the plaintiff has pro- 
ceeded against the surety upon his bond 
and the lower Court has made an order 
against the surety calling upon him to pay 
the Rs. 150, mentioned in the bond. The 
surety applies in revision and claims that 
the order dismissing the suit in default 
operated to discharge him. He relies upon 
three cases, None of them is exactly in 
point but according to him the principle 
laid down there will govern a case of this 
kind. 

The first case relied upon is Ram Chand 
v. Pitam Mal (1), That decides that when 


(1) 10 A 506; A W N 1888, 195. 
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a suit is dismissed the attachment before 
judgment comes to'an end and is not: 
revived if the suit is subsequently decreed 
on appeal, The next. ruling relied on ia 
Pindi v. U Thaw Ma (2). That is more 
like the present case and decides that when 
a suit is dismissed for default all interim 
and ancillary orders in the proceedings, such 
as attachments before judgment, fall to the 
ground with it and that consequently an- 
attachment before judgment does not revive 
if the suit is subsequently restored to file, 
The third decision upon which reliance is. 
placed is a decision of the Judicial Come 
missioner's Court at Negpur and is Ramlal 
Sheolal v. Seth Jamnadas (3), There 
Grille, J. (J, O. as be then was) held that. 
when a Court holds that a suit as framed 
is not maintainable and allows the plaintiff 
to amend his plaint and the plaintiff does so- 
without objection, then any proceedings, 
such as attachments before judgment, 
prior to the amendment automatically fall 
to the ground and are not revived when the 
amendment is made. Reliance is also: 
placed upon Mulla’s Civil P. CO, 10th Edition, 
p. 1041, where it is stated that no interim 
order can survive the main litigaiton. Et 
was argued that the security was furnished’ 
to avoid an attachment and that if the 
attachment, had it been made, would itself 
have come to an end upon the dismissal in 
default, then clearly the surety bond which 
is fundamentally based upon the right to 
attach must also come to an end. 

On the other side reliance is placed upon 
a decision of a Full Bench of the -Madras 
High Court reported in Veeraswami v. 
Ramanna (4), which, ia a case relating to a 
surety, holds that when a suit which has 
been dismissed for default is restored to. 
file, all ancillary orders are also restored, 
The learned Oounsel for the non-applicant. 
also relies upon Saranatha Aiyangar v. 
Mootha Moopanar (5), where it is held that 
the question turned upon the intention of 
the officer ordering restoration. If his 
intenticn was to revive the proceedings 
completely in such a way that they must. 
be deemed never to have been terminated, 
then all ancillary matters priorto the order 
of restoration do not fa'l to the ground but 

(2) 9 R 472; 134 Ind. Oas. 748; A I R 1931 Rang, 241 
(2); Ind. Rul, (1931) Rang. 316, 

(3) A IR 1934 Nag. 169; 150 Ind. Oas. 1142;17 NL J 
5;7R N 48. 

(4,58 M 721; 157 Ind. Oas, 528 A IR 1935 Mad. 
365; 68M LJ 444; 41 L W 479; (1935) M W N 203; 8 
R M 151 (F B}. 

©) AIR 1934 Mad. 49; 147 Ind. Oas. 1045; 57 M 
308; ay LJ 8443 (1933) M W N 782; 38 L W 887; 6 
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continue in the same way as they would 
have done if no order for dismissal had 
been made. : 

In my opinion none of those rulings is 
in point. We are concerned solely with 
‘the construction of the surety bond. That 
bond bas not been officially translated 
but an agreed translation was given to 
me by the parties, That translation is as 
follows: 

“Whereas Haji Abdul Karim plaintif in this case 
having applied for attachment before judgment and 
the Court having granted the same for production 
of the property worth Rs. 150, or to give security to 
that extent, I Pannalal (the applicant here) of my 
own accord stand surety and state that I shall either 
cause that property to be produced or its equivalent 
“value to be deposited in Court upon such decree as 
the Court will pass in this case whenever ordered.” 
“Now it will be seen that the undertaking 
in the bond is that either the property will 
be produced when the claim is decreed or 
its equivalent value will be deposited in 
Gourt. The stress is upon the word 
“decreed”. 


When a claim is dismissed for default 
under O, IX, r. 8, that dismissal does not 
-amount toa decree. This isto be gathered 
from s. 2 (2) (b) of the Civil P, O. It states 
-that a decree shall not include an order of 
dismissal for default, QOonsequently, if a 
-elaim is dismissed for defauit it has not 
been decreed, and as the liability under 
-the bond is to continue until the claim is 
decreed; it is clear it cannot be brought to 
“an end because something has happened 
which does not result in the claim being 
decreed. 


Of course this does not mean that the 
liability of a surety in circumstances like 
these would continue for ever if no appli- 
-cation for restoration is made or if made, is 
-dismissed. It would of course be unreason= 
able to construe a bond in that sense, but 
-it has often been held, not only by this 
Court but aleo by their Lordships of the 
Privy Council, that the surety bonds are to 
be construed primarily upon the terms used 
in the document and, in respect of any 
matter on which the bond is silent or 
ambiguous, by a reference to the various 
tules and laws and practice which apply 
in such cases, When a case is dismissed 
for default, the law is that the plaintiff can 
:apply for restoration within a certain time. 
If he does not apply, then of course as scon 
.as the time passes the surety is absolved. 
He dces not have to keep his money tied 
up forever, But the understanding clearly 
is that the plaintiff has aright to apply in 
-such a case and that if he does apply, the 


KANTAASAMI REDDIAR V. PRETHUSAMI BEDDIAR (MADR.) 


19210 


suit will continue and may end in a decree 
as here. Consequently, upon a construction 
of this bond I am of opinion that the liabil- 
ity did not terminate when the claim was 
dismissed for default and that as the claim 
has now been decreed the surety is liable 
upon his bond. 

It was then argued that if this is to be 
the cage, then the bend is not a surety bond 
in the sense that the surety has undertaken 
to pay asum of money. It was urged that 
the so-called surety is only a supratdar and 
that his undertaking is either to produce 
the property in Court, or cause it to be pro- 
duced, or deposit its value in Court. The 
learned Counsel for the applicant contends 
that he has not been given an opportunity 
of producing the property and wants me to 
remand the case to the lower Court and 
afford him an opportunity. That in my 
opinion is undoubtedly a true construction 
of this bond. He has the right either to 
produce the property or to pay the money, 
and it is clear that he ought to have been 
given an opportunity of exercising the option 
given to him under the bond. But I see no 
point in remanding the case, because I 
asked the learned Oounsel whether if re- 
manded he would undertake to produce the 
property, and he replied that he was not in 
a position to do so because the defendant 
had already taken possession of it. In 
these circumstances a remand toenable him 
to fulfil an option which he himself admits 
he cannot, would be idle. The application 
is consequently dismissed with costs. Couns 
sel’s fee Rs, 10. 


8. Application dismissed. 





. MADRAS HIGH COURT 
Civil Revisicen Petition No. 1406 of 1937 
April 12, 1940 
WADSWORTH, J. 

KANTHASAMI REDDIAR—Petttionge 

versus 

PETHUSAMI REDDIAR—Responpant 

Limitation Act (IX of 1908), Arta. 64, 85—Suit 
based on settlement of accounts—Held, that suit was 
not governed by Art, Gt but by Art, 85. 

Plaintiff sued on account of dealings had by de- 
fendant with plaintiff. The plaint was based on 
afsettlement of account. The actual page of the 
account bearing alleged settlement entry was prov- 
ed to be all in the handwriting of the defendant, 
The heading showed that it was the account of the 
defendant, and that also wasin the handwriting of 
the defendant, Then followed a series of entries allin 
the handwriting of the defendant and a merepencilled 
totalling and striking of the balance. There was noth- 
ing in the way of an authentication of this balance 
oran express indication thatthe writer accepted if 
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` as binding upon himself and authenticated it as 
accepted by the person whose name appeard at the 
head ofthe account; 

Held, that the writing of the name at the head of 
the accounts could not possibly be regarded as an 
authentication ofthe balance finally struck appro- 
ximately one year later, and hence Art. 64, Lim, 
Act, did not apply. 

Held further, that Art. 85, however, applied to the 
-case as there were a number of credit entries show- 
ing counter-claims for the defendant in the same 
account andthe balance shifting and at times against 
the plaintiff, 


O. R. P. to revise a decree of the District 
Munsif, Kcilpati, dated October 9, 1937. 


Messrs, A. Swaminatha Iyer and $. 
Thayagaraja Iyer, for the Petitioner. 

Mr. K.S. Champakesa Iyengar, for the 
Respondent. 


Order.—The petitioner was the defen- 
dant in a small cause guit for a sum of 
Res. 2322-2 due on account of dealings had 
by defendant with plaintiff from March 6, 
1933, to March 1, 1934. The plaint was 
certainly based on a settlement of account 
on March 1, 1934. The defendant raised 
pleas of discharge and also alleged that the 
suit was barred by limitation, The trial 
Court found against the pleas of discharge, 
there being nocral evidenze adduced for 
the defendant. That decision of fact cannot 
be canvassed here. The learned District 
Munsif also held that the suit was in time 
having regard to Art. 64, Lim. Act. 
Now, the actual page of the account bearing 
this alleged settlement entry is proved to 
beall in the handwriting of the defendant 
who was employed by the plaintiff. The 
heading shows that it is the account of 
Kandasami Reddiar,the defendant, in the 
Plaintifi’s cotton shop. That also was in 
the handwriting of the defendant. The first 
entry in that page is dated March 6, 1933, 
and the account closes with a small credit 
for cotton supplied by the defendant to the 
plaintiffon March 1, 1934. Then the cre 
dit and debit entries are totalled to pencil, 
and there is another pencil entry striking 
the balance at Rs, 230-262. These pencil 
entries‘are also in the handwriting of the 
defendant, 

The learned District Munsif has held 
that, having regard to the fact that the de» 
fendant has written his own name at the 
top of the account and that the final balance 
is in the handwriting of the defendant, the 
decisiona in Sadasookh Agarwalla v. Bai- 
kanta Nath (1) and Andarji Kalyanji v. 
Dulabh Jeevan (2), warrant the conclusion 


(1) 31 O 1043;90 W N 83. 
(2)5 B 88. 
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that there is a statement of account signed 
by the defendant sufficient for the pur- 
pose of Art. 64, Lim. Act. Now, it is 
difficult to support this conclusion. The 
cases referred to deal with accounts bearing 
the name of the debtor at the head and atthe 
foot an authentication in the manner custom- 
ary amongst the class of peuple to which the 
writer belongs indicating that he is the 
writer of the balance and accepts it as cor- 
rect, he being also the writer of the name 
atthe head. The Courts, having regard to 
the commercial practice of authenticating 
accounts in this way, have held that the 
authentication at the foot of the account 
and the name at the head may be taken 
together to spell out a signature of the set- 
tled account There are no such facts in the 
present case. All: we have is an account 
starting approximately one year before the 
settlement with the writing of the heading 
by the defendant. This must have been 
written atthe time when the account was 
blank. Then follow a series of entries all-in 
the handwriting of the defendant and a 
mere pencilled totalling and striking of the 
balance. There is nothing ia the way of an 
authentication of this balance or an express 
indication that the writer accepts it as 
binding upon himself and authenticates it 
as accepted by the person whcse name 
appears at the head of the account and the 
writing of the name at the head of the 
accounts cannot possibly be regarded as an 
authentication of the balance finally strack 
approximately one year later. It seems to 
me clear that Art. 64, Lim, Act, does not 
apply. : 

There is no reference in the judgment 
to any other Article of the Lim. Act. 
But the learned District Munsif gives finde 
ings of fact which clearly bring the suit 
within Art. 85, Lim. Act, He finds 
that there are a number of credit entries 
showing sales of cotton by the defendant 
to the plaintiff which constitute counter- 
claims for the defendant and that in the 
same account the balance shifts at times 
against the plaintif. There was no neces. 
sity for the learned District Munsif to 
record these findings unless he had in mind 
the consideraticns governing the disposal of 
a case falling under Art. 55. It is mot at 
all likely that any further evidence of valne 
would be forthcoming if the suit were sent 
back for an express finding whether Art, 85, 
does apply. On the accounts before me, 
the findings recorded by the learned Dis- 
trict Munsif appear to be correct and the suit 
appears to be clearly within time having 
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regard to “Art. 85, Lim. Act. This 
being revision petition, it does not seem to 
me in the circimstances of the case neces- 
sary to jnterfere with the decision of the 
trial Court though the finding that the case. 
is within time having regard to Art. 64, 
Lim. Act, seems to me to be erroneous. 
To my mind, the suit is within time, though 
the wrong Article has been quoted. In the 
result, therefore, this petition is dismissed 
with costs, 


Nee. Petition dismissed. 


Ferree 


CALCUTTA HIGH COURT 
Appeal No. ¢4 of 1940 
May 9, 1940 
BARTLEY AND SEN, JJ. 
UPENDRA NATH GHOSE— 
APFELLANT 
versus 


EMPEROR—Opposttg Party 

Penal Code (Act XLV of 1860), 3. 364—Essentials 
to be proved to establish offence under s. 384, stated 
—Case depending on circumstantial evidence— 
Question of motive is of great importance—~Murder 
of abducted girl alleged by prosecution—Accused 
should be charged with murder and not under g, 364 
— Accused tried for murdering girl and also under 
s. 864 for abducting her—No evidence of murder or 
that motive for abducting was to murder girl — 
Accused held could not be convicted under s, 364 
unless it was conclusively prored that girl was 
murdered. 
: To establish an offence punishable under s, 364, 
Penal Code, it must be proved that the person 
charged with the offence had the intention at. the 
time of the abduction that the person abducted 
would be murdered or would be so disposed of as 
tobe put in danger of being , murdered. Even if 
after the abduction the accused person placed 
the abducted person in danger of being murdered 
that would not establish the charge of abduction 
punishable under s. 364 against him. It would be 
necessary for the Crown to establish that he 
intended at the time of the abduction to place the 
abducted person in a position which would put her 
in danger of being murdered, [p. 353, col, 2; p. 354, 
col. 2.] : 
-~ Ina case under s. 364, I. P. O., depending on 
circumstantial evidence the question of motive is 
of great importance and where there is absence of 
motive it is the duty of the Judgeto emphasise 
this absence of motive which is circumstance in 
favour of the accused. [p. 354, col. 1.] i 

When the case for the prosecution is that the 
person abducted has been murdered by the abductor 
there can be no scope for a charge under s, 364 
I. P. O. The abductor should be charged with 
murder pure and simple. However in such cases 
where the evidence to establish the charge of murder 
is weak or inconclusive the prosecution is prone to 
adopt this device of adding or preferring a charge 
under s, 364, in the hope that a jury which may 
hesitate to find the accused guilty of murder on 
such slender evidence, may be induced to find 
against him on the lesser charge, but such a 
procedure is unfair and improper and should not 
be adopted, -(p. 355, col, J.J. (5 «. 3. 
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The accused were tiied for. murdering a’ girl 
and also under s. 364 I. P.°O., for abducting her. 
There was no evidence to prove that the girl had 
been murdered, and there was nothing whatsoever, 
to show that the motive for abducting her was to 
murder her or put her in danger of being murdered; 
andthe only evidence given to prove that she: 
had been, murdered was the evidenca that the 
skeleton found was thatof the girl, The Judge told 
the Jury that it was not essential for a charge 
under s, 364 to prove beyond doubt that the, body 
was the body of the girl: 

Held, that the Judge was quite wrong 
telling the jury. Having regard to the particular’ 


facts of this case there could be no case of 
abduction under s, 364 unless it had been 
conclusively proved, that the girl. had been 


murdered. To tell the jury that even if they were not 
satisfied that the girl was murdered, they could 
still find the accused gailty of an offence punishable 
under s. 364, I. P. O., was to mislead them on a 
most vital part of the case. The accused could not 
be convicted under s. 384. [p. 354, col. 2.] 


Mr. Nirmal Kumar Sen, for the Orown. 


Sen, J.—Two persons Upendra Nath 
Ghose and Sudhir Pramanik were tried by 
the Sessions Judge of Khulna and a special 
Jury charged with the offence of murdering 
one Abala and also with the offence of 
abducting her in order that she may be 
murdered or put in danger of being murder- 
ed, The Jury by a unanimous verdict have 
found both these persons not guilty of the 
offence of murder. By a majority of 6 to3 
they found Sudhir not guilty of the’charge 
of abduction and by a majority of &- to 1 
they found Upendra guilty of the charge of. 
The learned Judge accepting 
the verdict of the Jury has acquitted Sudhir 
of both the charges and has convicted 
Upendra of the charge of abduction under 
s. 364, I. P, O. He has sentenced Upendra to 
undergo rigorous imprisonment for aterm of 
eight years. The case for the prosecution 
briefly is as follows: One Sumati is the wife 
of Baroda Ghose, a person of unsound mind. 
She had a daughter named Abala who was 
aged between 11-12 years. The appellant, 
Upendra is aged about 25 years and he is 
a maternal cousin of Sumati. It is alleged 
that Upendra came tothe house of Sumati 
on Friday, June 9, 1939, and invited her 
to attend a function at his house on the 
next day. He told her that there would be 
certain festivities in connection with the 
puja of Satyanarayan. Sumati told Upendra. 
that she would not bè able to go on the 
next day as she had arranged to go to’ some 
other place. Thereupon, Upendra proposed 
bi he would take Abala. Sumati agreed to 
this. 


On Saturday, June 10, 1939, Upendra 
came tothe house of Sumati and -Abala 


in 50 
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went away with him. She was dressed 
ina sari with a particular kind of border 
and under-neath she wore a rose-coloured 
petticoat. She also wore a green blouse, At 
one end of the sari there was a bunch of 
keys tied up, She had certain articles of 
jewellery on her person amongst which may 
be mentioned some gold madulis. Her hair 
was tied in a khopa and she had steel hair 
eping init, After the girl left with Upendra 
‘on June 10, they were seen on that day at 
“two places by some of the witnesses. With 
Upendra andthe girl Abala was Sudhir. 
The understanding with Sumati was that 
the girl would be returned next morning, 
that is, on Sunday. On Sunday the girl did 
not return home. Sumati went to Upendra’s 
house in search of her and found that 
neither Upendra nor the girl had been 
there. She made enquiries at different 
places but no trace of the girl could be 
found. She also got information from one 
Debendra that there had been no festivi- 
ties in the house of Upendra. On June 13, 
1939, one Nitai, who isa relation of Sumati’s 
husband, lodged a missing information at 
the thana. 

It is necessary to go back again to the 
consideration of certain events which had 
taken place on Monday afternoon,One Arapdi 
Gazi witness No. 21, Madar Molla, P. W. 
No: 22'and others saw the body of a woman 
in a veel, They have given a description 
of the dresa of the body and of the way in 
which the hair of the woman was tied and 
it seemed to tally with the dress of Abala 
and with the way in which her hair had 
been tied when she left with Upendra. 
These persons however did nothing. On 
Tuesday the bones of a female skeleton 
were seen by a number of persons and near 
these bones, there were lying a sari, 8 
petticoat, a bunch of keys, some sankhas, 
churis and certain other articles. Jnforma- 
tion was sent to Sumati and the members 
of her family and they came and identified 
the articles of clothing and jewellery as 

_ being those of Abala. The girl, when she 
left with Upendra was wearing certain gold 
madulis. They were missing. Upon the dis- 
covery of the skeleton and articles of cloth- 
ing, Nitai again went to the thana with 
Sumati and there the first information was 
lodged. The Police took up investigation. 
Evidence has been given that on Tuesday, 
Debendra, a relation of Udenpra, met him 
and Sudhir. Debendra heard before that 
Abala had been taken by Upendra from her 
house and that she was missing. He ques- 
tioned Upendra and the latter said that he 
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had left the girl in the houss of a friend of 
Sudhir at Basirhat. Sudhir, who was there,- 
denied this, Evidence has also been given 
that Sudhir and Upendra went to the house 
of a goldsmith Kalidas Swarnakar and 
there sold five gold madulis. The five 
madulis have been identified as belonging 
to Abala. On these facts Sudhir and Upen- 
dra were sent up for trial charged with 
murder and abduction with the intent that 
the person abducted should be murdered 
or be so disposed of as to be put in danger 
of being murdered. The defence taken by 
the accused consists of a denial of all the 
facts alleged against them. A suggestion 
was made that the girl Abala had accoms 
panied one Oharubala to the house of 
Oharubala’s father-in-law and that she dis» 
appeared from there. It was alsosuggested 
that Sumati was carrying on an intrigue 
with Nitai which was discovered by 
Upendra and that Upendra had been 
implicated by Nitai and Sumati because 
of this. i 

As I have said before, the jury have 
found Upendra guilty of an offence punishe 
able under s. 364, I. P. O,, and the learnsd 
Judge accepting that verdit has sentenced 
Upendra to eight years’ rigorous imprison- 
ment. Upendra has appealed from Jail. 
The charge of the learned Judge to the 
jury, which is an extremely lengthy one, 
contains many irrelevant details but 
certain vital circumstances of the case have 
not been placed before the jury in their 
proper perspective. To establish an offence 
punishable under s. 364, I. P. O„ it 
must be proved that the person charged 
withthe offence had the intention at the 
time of the abduction that the person abs 
ducted would be murdered or would be so 
disposed of as to be put in danger of being 
murdered. In this case the prosecution had 
to prove that Upendra at the time when he 
took away the girl Abala, had this particu- 
lar intention. Now this element of the 
offence was not properly placed befora the 
jury. The learned Judge nowhere told the 
jury that they must be satisfied that this 
was the state of mind of Upendra at the 
time of the alleged abduction. He should 
have told them that they could not find, 
Upendra guilty unless there was evidence 
to establish beyond all doubt that at the 
time he took Abala from her house he had 
the intention that she should be murdered 
or be put in danger of being murdered, Now 
what are the circumstances proved in this 
case? The evidencs given on behalf of the 
prosecution is that on Friday, Upendra 
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asked the girl's mother to: come with him 
to witness the festivities at his house and 
that it wae only after the mother had 
refused that Upendra suggested that the 
girl should come.with him. This is a cire 
cumstance which negatives the case that 
Upendra had at that time any intention to 
have the girl murdered or to put her in 
danger of being murdered. 

Next we cannot find any motive which 
may have impelled Upendra to encom- 
pass the death of Abala at the time of his 
taking her away. We find no reason what- 
soever why he should desire her death. In 
a case depending on circumstantial evidence 
the question of motive is of great import- 
ance and it was the duty of the learned 
Judge to emphasise this absence of motive 
which was a circumstance in favour of the 
accused, The circumstancesrelied upon by 
the prosecution tend to show that Upendra 
had stolen the gold madulis from the girl. 
‘Even if that evidence be believed it was 
very far from establishing that Upendra 
must have intended to get these madulis 
by killing the girl, The evidence shows that 
the girl used to frequent Upendra’s house. 
He had ample opportunity of securing these 
madulis without adopting this elaborate 
plan of abducting her from her mother's 
house. It seems to us inherently impro» 
bable that snycne placed in the position of 
Upendra weuld abduct the girl frem her 
motker’s house with the intention of killing 
her in crder to take away five gold madulis 
frcm her person. This inherent improba- 
bility was nct properly placed before the 
jury. We find furiher that there has 
been a serious micdirecticn to the jury 
with reepect to the charge under s. 364, 
I.P.C. The learned Judge in explaining 
ue charges of murder snd abducticn says 
this : 

“The charge under s. £02, I. P. O., ig the main 
charge in the present case. lf you find the accused 
persons guilty under this section, you need not 
consider the other charge against them. In case, 
however, the charge under s. 302, I. P. O, is not 


made out in your opinion, you will consider whether 
the other charge has been established.” 

Then he goes on to say: 

“Wor the charge under s, 364, I. P. O., however 
it is not essential that the dead body should be 
beyond doubt proved to have been that of Abala," 

Now, in this case unless it is proved that 
Abala has been murdered, there is nothing 
whatscever to show that the motive for 
abducting her was to murder Ler or put 
her in danger of being murdered: and the 
only evidence given to prove that ske has 
heen murdered is the evidence that the 
skeleton was that of Abala. The learned 
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Judge was therefore quite wrong in telling 
the jury that it was not essential to prove 
beyond doubt that the body was the body 
of Abala. The learned Judge repeats this 
error again towards the end of his charge. 
This is what he says: 

“Asfor thecharge under s. 302, I. P, O., it must. 
be definitely proved beyond reasonable doubt that 
Abala was murdered and that by the accused per- 
sons. As for the charge under s, 364, L P. O, 
however, actual proof of murder is not necessary, 
It issufficient if the prosecution makes out that the 
accused person or persons placed Abala under such 
circumstances that she was in danger of being 
murdered.” 


There can be no doubt that theoretically 
it is not necessary to prove that the 
person abducted has been murdered in 
order to establish a charge under s. 364, 
I. P.O. But these theoretical discussions of 
the elements that go to constitute an 
offence punishable under s. 364 of the Code 
are useless and indeed inthe circumstances 
of the present case are apt to be mischiev- 
ous, As we have pointed out before, having 
regard to the particular facta of this case 
there can be no case of abduction under 
s. 364 of the Code unless it has been con» 
clusively proved that Abalahas been mur- 
dered. To tell the jury that even if they 
are not satisfied that Abala was murdered, 
they could still find the accused guilty of 
an offence punishable under s. 364, T. P. 0. 
was to mislead them on a most vital part 
cf the case, Again, the learned Judge was 
entirely wrong in telling the jury that it 
was sufficient if the prosecution established 
that the accused person or persons placed 
Abala in such circumstances that she was 
in danger of being murdered. In telling 
the jury this, the learned Judge seems to 
have overlooked the most important element 
necessary to establish an cffence punish» 
able under e. 364, I, P. O., namely the 
state of the mind of the accused person at 
the time of the abduction. Even if after 
tke abduction the accused person placed 
Abala in danger cf being murdered that 
would not establish the charge of abduce 
tion punishable under s. 364 against him, 
It would be necessary fcr the Crown to 
establish that he intended at the time of 
the abduction to place Abalain a position 
which would put her in danger of being 
murdered, 


We are of opinion, that these misdirections 
of the learned Judge have resultedin a 
wrong verdict being given. If the Crown 
took the view that the evidence established 
that Upendra had murdered the girl then he 
should have been charged with murder and 
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nothing else. A charge under s. 364: I. P, 6, 
in the circumstances of the present case is 
entirely misconeceived. We do not think, 
that the -circumstances proved in this case 
can lead to the conclusion that the girl was 
murdered by Upendra.. They are capable 
of many reasonable explanations which 
would be consistent with his innocence, 
We are, however, not concerned at present 
with the charge of murder inasmuch as the 
jury have found Upendra not guilty of 
that charge, As regards the charge under 
B. 364, 1, P. O., it seems to us that the 
circumstances established are very far from. 
establishing it, No motive has been shown 
as to why Upendra should want to abduct 
the girl in order to get her murdered ;. 
it would be ridiculous to assume that he 
intended to murder her in order to get pos- 
session of five gold madulis which are of 
not much value and which he could have 
secured without adopting this elaborate 
method. No circumstance has been proved 
which would indicate that Upendra wanted 
to murder the girl or get her murdered at 
or. before the time that he took her 
away. If all the circumstances sought to 
be proved are accepted ag having been 
proved it raises at most a suspicion that 
Upendra’ had taken away the girl for 
some improper purpose. They are certainly. 
not sufficient to establish a charge under 
s. 364, I. P. O. ; 

This prosecution is one of the many 
instances in which we have found that the 
provisions .of s, 364, I. P. O., have been 
misused, When the case for the Prosecu- 
tion is that the person abducted has been’ 
murdered by the abductor there can be no 
scope for a charge under this section. The 
abductor should be charged with murder 
pure and simple. We have noticed how- 
ever in such cases where the evidence to, 
establish the charge of murder ig weak or 
inconclusive the prosecution is Prone to 
adopt this device of adding or preferring a 
charge under s. 364, I. P. O. in the hope. 
that a jury which may hesitate to find the 
accused guilty of murderon such slender 
evidence may be induced to find against 
him on the lesser charge. We need hardly 
point out the unfairness and impropriety, 
touse no stronger term, of this procedure 
and we are determined so far as lies in our 
power to stop this abuse of the provisions 
of 8. 364, I. P.O. It was the duty of the 
learned Judge in this case to refuse to frame 

- a charge under this section, We find that 
there is really no evidence to bring home 
this charge to the appellant and we accord: 
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ingly set aside the order of conviction and: 
sentence and acquit him, He shall bo ree 
leased forthwith. 

Bartley, J.—I agree 

8, Conviction set aside. 





MADRAS HIGH COURT 
Second Appeal No, 341 of 1935 
May 1, 1940 
LEAOH, O. J, AND KRISHNASWAMI 
Ayyanaag, J. 
MADDIPATI N ARASIMHAMURTI 
AND OTHERS—APPELLANTS 


versus 
HAYAT KHAN AND oraers— 
RESPONDENTS ' 
Civil Procedure Code (Act V of 1908), 0, XLI, r. 27, 
— Additional evidence merely for providing corrobora- 


tion for oral evidence disbelieved by trial Court, can- f 
not be admitted, Sa ey 
Where the admission of the documents by the. 
Appellate Court was not for the Purpose of remedy- 
ing some inherent lacuma or defect but for the pur- 
pose of providing corroboration for oral testimony 
which had been disbelieved by the trial Judge and 
the oral evidence was complete had it been believed, 
the additional evidence not being necessary for the. 
Court to appreciate a party’s case or to pronounce 
judgment on it, isnot admissible under O, XLI, r, 27, 
Oivil P. O, . Kessowji Issur v. G. I. P, Ry. Co. (1) and: 
132 Ind. Oas, 721 (2), relied on, ' 


S. A, against the decree of the Sub-J udge” 
Ellore, dated September 19, 1934, 


Mr. V. Govindarajachari, 


for the Appel- 
lants. 


Mr. P. Somasundaram, for the Respon- 
dents. i 


Leach, C, J.—Respondent No. 1 filed 
this suit in the Oourt of the District: 
Munsif of Kovvur for the redemption of 
a usafructuary morigage created on, April- 
20, 1877 in respect of 2.61 acres of land.. 
Respondent No. l's case was that this. 
property was mortgaged by his great-uncle, 
one Sujayat Beg, in favour of the pre- 
decessors:in-title of the appellants, that- 
the period for which the mortgage was 
created expired in 1927 and that he was: 
entitled to three quarters of Sujayat Beg's 
estate, to the extent of a quarter as- the 
result of succession and tothe extent of a 
half as the result of a purchase made by. 
his mother. In order to establish aright 
to any portion of the property, it was ins 
cumbent- upon respondent No. 1 to prove his 
mother's relationship to the mortgagor and 
that the persons wh) sold their interests to: 
his mother were also heirs of Sujayat Beg. 
The ‘appellants, ` in addition ` to ‘denying’ 


356 


the relationships set out by respondent 
No. 1 averred that they had acquired title by 
adverse possession. The District Munsif 
held that respondent No.1 had not prov- 
ed the relationships with Sujayat Beg 
which were necessary to support his case 
and he also found against him on the issue 
of adverse possession, The District Munsif 
found that the appellants had perfected their 
title to the land by adverse possession 
for the statutory period, On appeal to the 
Subordinate Judge of Ellore both these 
findings were reversed. In deciding that 
respondent No. 1 had established the rela- 
tionships with Sujayat Beg he relied on 
documentary evidence which was not tender- 
ed in the trial Court but was produced 
while the appeal was pending. The first 
question which has to be decided in this 
appeal is whether the Subordinete Judge 
was entitled to have regard to this further 
evidence, For reasons which will be stated 
presently, it is clear that he adopted a wrong 
course both in admitting and in acting upon 
this additional evidence. 

Order XLI, r. 27 (1) states that, the 
parties to an appeal skall not be entitled 
to produce additional evidence. whether 
oral cr documentary, in the Appellate 
Court; but if (a) the Court from whose 
decree the appeal is preferred has refused 
to admit evidence which ought to have 
been admitted, cr (b) the Appellate Court 
requires any document to be produced or 
any witnesses to be examinid to enable 
it to pronounce judgment, or for any other 
. substantial cause, the Appellate Court may 
allow such evidence or document to be 
produced, or witness to be examined. The 
Privy Council has in two caées laid down 
the scope of this rule, In Kessowjt Issur 
v. G. I. P. Ry. Co. (1), Lord Robertson in 
delivering the judgment of the Board observ- 
ed that the legitimate occasion for the 
application of 8. 568, Civil P. 0, of 1882 
(which corresponds to O. XLI, r. 27) was 
when on examining the evidence some ine 
herent lacuna cr defect became apparent 
not where a discovery was made to 
import it In Parsotim Thakur v. Lal 
Mohar Thakur (2), the Judicial Committee 
reaffirmed this statement of law and went 


on to observe: 
“It may well be that the defect may be pointed 


out by a party, or that a party may move the 


(1) 31 B 381; 341 A 115; 9 Bom. L R 671 (PO. 

(2) AI R1931 P O 143; 132 Ind, Oas. 721; 58 I A 
254; 10 Pat. 654; 33 Bom. LR 1015; (1931) A L J 513; 
35 OW N 786; Ind. Rul. (1931) PO 209; 34L W 76; 
54O LJ1;12 PL 1 683; (1931) M W N 929; 61M LJ 
499 (P O). : 
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appreciation of the evidence as it stands.” 

Now, what is the position here? In 
the first place the Subcrdinate Judge has 
not recorded his reasons for admitting the 
evidence which he is required to do by 
O. XLI, r. 27 (2). An application by 
respondent No.1 forthe admission of these 
documents was made before the appeal 
was heard, but it was not considered until the 
appeal itself was being argued. Having 
heard the arguments the Subordinate Judge 
said that he was inclined to admit them for 
reasons to be mentioned in his judgment. 
But his judgment contains no reasons for 
the admission of the documents, This 
may be an oversight but it is an oversight. 
which involves failure to comply with 
mandatory provisions of the Civil P. O 
But assuming thatthe Subordinate Judge 
had given his reasons, it would not 


affect the result of this appeal because . 


it ig quite clear that the admission of 
these documents was not for the purpose 
of remedying some inherent lacuna or 
defect but for the purpose of providing 
corroboration for oral testimony which had 
been disbelieved by the trial Judge. The 
oral evidence was complete and if it had 
been believed, it would have substantiated 
respondent No. 1's case. Therefore there 
was no questicn of any lacuna or inherent 
defect.: The additional evidence admitted 
in this case was not necessary for the 
Court to appreciate respcndent No, I's 
case or to pronounce judgment on it. 
As the result of the admission of 
additional evidence the Subcrdinate Judge 
has disposed of the appeal on a wrong 
basis, 

The appeal will be. allowed and the 
case remanded to the Subordinate Judge 
with direction to examine the evidence 
which was tendered in the trial Court 
and to decide the case according to law. 
The appellants are entitled to their costs 
in this Court and will be entitled to a 
tefund of the court-fee paid on the memoran- 
dum of appeal. 


Nes, Case remanded. 
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ALLAHABAD HIGH COURT 
Full Bench 
Miscellaneous Case No. 718 of 1940 
November 4, 1940 
Tom, C. J., Ganaa NATH AND BRAUND, JJ. 
In re BENARES BANK LTD., BENARES 
SHRI NATH SHAH—APPLIOANT 
i VETSUS 
OFFICIAL LIQUIDATOR—OProsiTa 
PARTY 
Companies Act (VII of 1913), 3 186—Section, if 
deprives contributory of right to claim set-off — 
S. 186 (1), if mandatory—Application under 8. 186— 
Court’s discretion togrant or reject it—Refusal of 
Court to make order under s. 186 (1)—Liguidator’s 


remedy. 
There is nothing ing. 186, Companies Act, which 


can reasonably be construed as a general deprivation 
of contributories to companies in liquidation, of the 


Tight of set-off, 

Obiter in 142 Ind. Cas. 7 (3), relied on. In re 
Anglo French Co-operative'Society Ex parte Pelly (13), 
Held obiter and not approved. 178 Ind. Oas. 458 (1), 
Overruled. [p. 362, col. 2.) f 

The provisions of s. 186 (1), Companies Act, are not 
mandatory. Itisopento the Court exercising juris- 
diction in the winding up of a company in its dis- 
cretion to grant or toreject an application under 
8.186, Companies Act, If the Court refuses in a 
particular case to make an. order under s. 186 (1), the 
liquidator to enforce his claim, must proceed by way 
ofa civil suit against the contributory and in this 
suit the contributory would be permitted to maintain 
the ordinary legal defences to such a claim, Obiter 
in 142 Ind, Cas. 7 (3), relied on, 178 Ind. Oas. 458 (1), 
Overruled, [p. 363, col. 1; p. 361, col. 2.) 

The observation of the Judicial Committee of the 
Privy Council though obtier must be followed by 


High Courts. 
Order of Reference. 


Braund, J.—This is an application in 
the matter of the Benares Bank Ltd., ia 
liquidation, which raises an interesting and 
a very important point. The facts are ex. 
ceedingly simple, The applicant Sri Nath 
Sah, is admittedly a contributory of the 
Bank in respect of shares on which there is 
an uncalled liability. He was also at the 
date of the winding up order a depositor in 
the Bank to the extent of Rs. 5,000. In 
addition to this, he had at the date of the 
winding up order an overdrait account with 
the Bank which was in debit to the extent 
of Rs. 8,822-9-9. Put shortly, therefore. the 
applicant was & contributory of the Coms 
pany, a creditor of the Oompany and a deb- 
tor to the Company. The list of contribu- 
tora of the Company has been settled and 
the applicant's nameisonit. The official 
liquidator has now called upon the appli- 
cant to pay him the sum of Rs. 3,822-9-9 
due on bis overdraft account. The appli- 
cant’s answer is that he is entitled to satisfy 
it by setting it off against Reg, 5,000 due 
from the Bank to him on his deposit 
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account, with the result that the Bank will 
ramain his debtor on this deposit account 
to the extent of only a little more than & 
thousand rupees. The rejoinder of the offi» 
cial liquidator is that, under s. 229, Oom- 
panies Act, the applicant ia entitled to no 
such set-off, inasmuch as he isa contribu- 
tory. At present the matter has only reached 
astagein which the -official liquidator has 
intimated by letter that he does not accept 
the applicant's claim toa sotroff. And in- 
form this application is one by the contri 
butory under s. 183 (d), Companies Act, 
complaining of a “decision” of the official 
liquidator. No ‘order’ has yet bean made 
by the official liquidator under s, 186 (1) 
of the Act. In order to remove any question 
as to the regularity of these proceedings, 
the official liquidator has undertaken to file 
“nro forma,” an application under 8. 186 (1) 
for an order upon the contributory and 
I propose to treat this application also a8 an 
application under that section by the offi- 
cial liquidator, The difficulty arises in con- 
sequence of s. 186, Companies Act and of 
certain decisions under it, The section runs : 

“JAG (1) The Court may, at any time aftor making 
a winding up order, make an order on any contri- 
butory for the time being settled on the list of 
contributories to pay, in manner directad by the 
order, any money due from him or from the estate 
ef the person whom he represents to the company 


exclusive of any money payable by him or the 
estate by virtue of any call in pursuance of this 


Act. : 

(2) The Court in making such an order may, in 
the case of anunlimited company, allow to the con- 
tributory by way ofset-off any money due to him or 
to the estate which he represents from the company 
on any independent dealing or contract with the 
company, but not any money due to him as a mem- 
ber of the company in respect of any dividend or pro- 
fits; and may, in the case of a limited company, 
make to any director whose liability is unlimited or 
to his estate the like allowance ; 

Provided that, in the case of any company, whe- 
ther limited or unlimited, when all the ereditors ara 
paid in full, any money due onany account what- 


‘ever to any Contributory from the company may be 


allowed to him by way of set-off against any subse- 
quent call.” 

There is a decision of a learned Judge of 
this Oourt under this section which, it must 
at once be conceded, is indistinguishable in 
its facta from, and directly applies to the 
case before me. It is the case in Parshottam 
Das v. Oficial Liquidator, Gorakhpur Elec- 
trict Supply Co, Ltd., (1). In that case, the 
official liquidator claimed from a contri- 
butory a sum of money dus to the Company 
for work done and electric current supplied, 
The contributory replied by claiming a 

(1) (1938) A L J 925; 178 Tnd. Oas, 458; A IR 1938 


al. 613; T L R (1938) All. 957; 1938 A L R86; ILR A 
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set-off of money due to him from the com- 
pany in respect of a loan. The learned 
Judge, in reliance on the decision of Sir 
George Jessel, M. R. in In re Whitehouse 
&Co. (2) came to the conclusion that 
8.186, Companies Act, clearly applied and 
that the applicant, being a contributory, 
was not entitledto a set-off As I have 
already said, this case, on its facts, is indis» 
tinguishable from the present case. But 
I venture, with great respect, to think that 
a number of relevant considerations and 
authorities were not made available to the 
learned Judge who decided it. For this 
reason and because the question is one of 
vital and immediate importance, both in 
the liquidation of the Benares Bank Ltd., 
and to the winding up administration in 
general, I shall think it right to refer this 
case to his Lordship the Chief Justice to 
be heard before a Full Bench of the Court 
appointed by him. if he thinks Proper to 
appoint one. But before making the order 
-of reference, it is right that I should indi- 
cate those further authorities and considera» 
tions which have, as I think, been omitted 
‘to be considered in the case to which I have 
- referred. I propose at once to refer to the 

case of the Privy Oouncil in Hansraj Gupta 
v, Official Liquidators, Dehradun-Mussoorie 
Electrie Tramway Co., Ltd. (3), a Case 
which ‘does nct seem to have been brought 
to the learned Judge's notice in Parshottam 
Das y. Oficial Ligaidator, Gorakhpur’ Elec- 
tric Supply Co., Ltd. (1). In this case Lord 
Russell of Killowen deslt with s. 186, Oom- 
panies Act. He refers to it as a section 
which :“,. creates a special procedure for 
obtaining payment of monies, It creates no 
new rights...” and adds: 

“The power of the Court to order payment is dis- 
cretionary. It may refuse to act under the section, 
leaving the liquidator to sue in the name of the 
company, and it will readily take that course in 
any case in which it is made apparent that the 
respondent under the procedure, if continued, would 


be deprived of same defence or answer open to him 
in a suit for the same monies,” 


Now, it isin that respect of the matter 
that I venture to think the consideration of 
the question in Parshottam Das v. Official 
Liquidator, Gorakhpur Electric Supply Co., 
Ltd., (1), was possibly incomplete. The 
section is, as their Lordships of the Judi- 


(2) (1878) 9 Oh. D 595; 471, J Oh. 801; 39L T 415; 
27 W R 18. 


(3) (1933) A L J 175; 142 Ind. Cas, 7; AI R 1933 
P O 63; 54 A 1067; 60 I A 13; Ind. Rul. (1933) PO 
43; (1923) M W N 190; 35 Bom. LR 319; 37 L W 445; 
64M L J 403; 37 0 WN 379; 67 0L J 166 On 
Appeal from 139 Ind. Cas, 552; A I R 19382 P GO 
240 (P 0). ; 
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cial Committee have.held, one which intros 
duces a special procedure only. The ob- 
ject is to avoid a double process and to 
enable the winding Oourt itself to do com- 
plete justica in the winding up without 
recourse to the ordinary Courts: sea Bucklay 
on the Oompanies Act, Ein. 10, p. 439. It 
is not intended to enhance or abridge existe 
ing legal righte, And, as is evident from 
the section itself, it is within the discretion 
ofthe winding up Court whether it will 
exercise this statutory jurisdiction or not. 
It is not compelled to. Ina case in which 
it can do complete justice itself, within the 
limits of the section, it will do so. In a 
case in which ib cannot, then, following the 
words of Lord Russell it wil] “readily take 
the course” of leaving the liquidator to bis 
‘ordinary remedies, rather than, by slavishly 
applying the section, deprive the opposite 
party of some "defence or answer open to 
-him in a suit for the same monies,” It 
seems to me therefore that in every case 
‘of this kind, the Oompany Court has first 
to ask itself whether, in the particular 
circumstances, the case isone in which it 
ought to exercise its statutory jurisdiction 
under s. 186 at all; and only, on that re- 
ceiving an affirmative answer, ‘should the 
section be applied. Assuming that, in Par- 
shottam Das v. Oficial Liquidator, Gorakh- 
pur Electrice Supply Co., Ltd. (1), it was 
clear that the Company Oourt ought to 
exercise its jurisdiction then I think, with 
great respect, that there was no other 
answer that could have been given than 
the one which the learned Judge gave, 
But, so far as can be judged from the 
report, it does not seem ever to have been 
considered whether it was a case in which 
8.186 should be applied at all, Itis for 
that reason that I suggest that possibly 
that case needs reconsideration. Nor am 
I satisfied that, had it been approached in 
the manner which Lord Russell of Killowen 
has indicated as the tight one, its result 
would necessarily been the same, And 
for my doubts in this respect I propose to 
give my reasons, 

It is first necessary to observe that under 
g. 229, Companies Act, the same rules are 
to be observed and prevail in the winding 
upof an insolvent company.as are for the 
time being in force under the law of insol- 
vency, This section, in short, imports into 
the winding up of a company the same 
rules as in insolvency. The section is in 
exactly the same words aga, 262, EHoglish 
Companies Act, 1929. And under the Eng- 


lish section it has never been doubted that, 


1941 
the bankruptcy law ‘of mutual credits and 


‘set-off applies in company winding up: see | 


Mersey Steel Co. v. Naylor Banzon & Co. (4), 
In re Asphastic Wood Pavemeut Co. (5), 
Sovereign Life Assurance Co. v. Dodd (6) 
and In re Thorne & Sons (7). The cor- 
responding sections to s. 31, Hoglish 
Bankruptey Act, 1914 allowing mutual 
set-off and credit are ss. 46 and 47, Indian 
Provincial and Presidency Towns Insol- 
vency Acts, respectively, Thera is no 
difference, therefore between English Law 
and [ndian Law, in this respect. Both 
recognize that, “where there have been 
mutual dealings between an insolvent and 
a creditor,” there is to be a seteoff in the 
case of a creditor proving for his debt and 
in both cases these rules are imported into 
the winding up of companies. It is true that 
that is the reverse case from one in which, 
as in this case, the insolvent estate is 
seeking to enforce the debt due to it. But, 
even in tbat case, apart from s. 186 of the 
Act, it is clear, I think, that if the Bank 
had sued the applicant for the Rs. 3,822-9-9 
due toit, the applicant would have hada 
complete answer by setting off that sum 
against the. Rs. 5,000 due from the bank, 
In short, in one way or the other, the 
applicant would, apart from s. 183, have 
had a legal right to a set-off. Now the 
question is, why he should be deprived of 
that right in the winding up? The only 
answer that can possibly be given is ‘‘be- 
cause he is a contributory.” That must be 
so, because it is only to contributories that 
8, 186, Companies Act, applies. And 
yet I find it very difficult to see why 
the mere fact that a man happens to bea 
contributory should deprive him of a legal 
right of set-off which was available to 
him at the date of the winding up. The 
Parshottam Das v. Official Liquidator, 
Gorakhpur Electric Supply .Co., Lid, (1) 
case was a very strong one in this respect, 
because there the applicant held fully paid 
up shares and nothing whatever was due 
from him in his character of a share-holder, 
I cannot perceive what reason there can be 
why a man, for the reason only that he 
happens to be a contributory, should forfeit 
an accrued right of set-off, And I venture 


(4) (1884) 9 A O 434; 53 L J QB 497; SLLT 
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W R 513 On Appeal from (1884) 26 Oh. D 


624, 

` (6) (1892) 2 Q B 573; 62 L J QB19; 67 L T 396; 
41 W R4; On Appeal from (1892) 1 Q B 405. : 
. (D (1914) 2 Oh, 438; 84 L J Oh, 181; 112 L T 30; 
(1915) 4B R19; 588 J 755. 


In re BENARES BANK LTD., BENARES (ALL) 


359 


to suggest that this may be just such a 
case a3 is referred to by Lord Russell of 
Killowen as one in which the winding up 
Court may, and should, declins to exercise 
ita jurisdiction under s. 183 and “leave the 
liquidator to sue in the name of the 
company,” in an ordinary, not the winding 
up Court, where the debtor's right of set-off 
will, or may, be available to him, 

Nor do I think that the case in In re 
Whitehouse & Co, (2) to which Harries, J. 
refers in Parshottam Das v. Official Liqui- 
dator, Gorakhpur Electric Supply Co., Ltd, 
(1) when properly considered, necessarily 
affords any authority to the contrary. 
In re Whitehouse & Co, (2) was decided 
in 1878 under the Companies Act of 1862. 
It was a case in which a contributory 
endeavoured to set-off a debt due to him 
against callson shares made on him, partly 
before and partly after the liquidation. Sir 
George Jessel M. R,, points out in the 
earlior part of his judgment and I think 
it important to notice it for a proper’: 
understanding of the case that, apart from 
the Companies Act, 1862, no common law: 
tight of set-off would have applied to the- 
case, because under English Law there 
was no mutuality of debts. The debt due 
from the contributory on the calls, whether 
made before or after the winding up, 
was not a “debt” due to the company. 
It was merely a “contribution to the 
assets of the company” assessed and levied 
by the liquidator under his statutory 
powers contained inthe Act. He says at 
p. 595%; 

“That is a new liability; he is to contribute; it 
ig a new contribution. It isa mistake to call that 
a debt due to tha company. It isno such thing. 
It is not, as has been supposed, in any shape or 
way a debt due to the company, but isa liability. 
to contribute to the assets of the company, and, 
when we look further into the Act, it will be seen 
that it is a liability to contribution to be enforced 
by the liquidator...... X 

Nor was there any mutuality as to debtor 
and creditor, for under English Law the 
assets vested in the liquidator on the 
winding up. It seems to me therefore 
that for 8 proper understanding in In re 
Whitehouse & Co. (2) it has to be appreciat- 
ed that the whole foundation of it lies in 
the fact that the contributory never had 
a right of set-off apart from the Companies 
Act and therefore was deprived of nothing 
by the exercise by the Company Court of 
its jurisdiction under s. 101 of the Act of 
1862, which was the equivalent portion to 
s. 186, Companies Act. And that I think 
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“also acccunts for the fact tkat from first 
to lastin In re Whitehouse & Co. (2) there 
is no reference either to the principle of 
mutual credit and eeteoff in bankruptcy 
or to any common law right of set-off. 
Indeed, I find, on searching the authorities 
that although the principle in In re 
Whitehouse & Co. (2) has been proved 
again and again—though not allthe reasons 
given by Sir George Jessell have been 
appreved—it has been expressly doubted 
in more than one case whether, even in a 
case in which calls are sought to be set-off, 
the same rule would have been applied in 
a suit by tke liquidator as oppcsed to a 
proceeding in the liquidation: see for in» 
stance In re Auriferous Properties Ltd, (8) 
at pr. 696 in which Wright, J. says: 

“And since the Judicature Act, 1875, it has been 
held in In re Whitehouse & Co. (2) that the same 
rule holds good whether the call is made before 
or in the liquidation, and whether the liquidation 
is compulsory or voluntary. 
tule is that all‘ contributions from share-holders 
enforceable in the liquidation are by the Companies 
Acts, made applicable for the payment of the 
company's creditors pari passu (es. 38, 101, 133, 
Companies Act, 1862), and that a person who is 
8 creditor and also a contributory cannot be allowed 
to do what might amount to paying his own 
claim in full out of a fund which ought to be 
distributed rateably:; see Black & Co.'s case In re 
Paragnassu Steam Tramroad Company (9) and In 
ve Pyle Works (10) where the decision in In re 
Whitehouse & Co. (2) is approved, though some 
of the reasons given by Jessel M. R, in that case 
are questioned, Whether the same rule would 
apply if the liquidator sought to enforce the call 
by action seema not to have been the subject of 
express decision; but the call though made and 
payable before the liquidation, and therefore at 
one time a debt due to the company, is also 
enforceable by the liquidator by balance order 
as a contribution to be made in the winding up 
for gari passy distribution, and in this aspect is 
not a subject of set-off in the case of a limited 
company.” É 

The passage appears to me to take very 
much the same view as is taken by Lord 
Russell when he says that the rights to be 
applied in the liquidation may be very 
different from the rights which ought to be 
applied if the liquidator brings a suit to 
enforce his debt in the ordinary course. 
As Sir George Jessell has pointed out, 
there was no room for a set-off between 
calls and a debt because the conditions 
for a set-off were not present and I think 
“that the same must apply to all the Haglish 
cases in which it has been sought to set-off 

(8) (1898) 1 Ch. D 691 (696); 67 LJ Oh. 367; 791 
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calls against a debt, T think, therefore, that 
the truth of the matter may be that cases 
in which calls are sought to be set-off 
against debts stand on a very different 
footing from thoge cases such as the present 
one in which a debt is sought to be set- 
off against a debt and in which all the 
elements giving rise to a legal right of sete 
off were present atthe date of the widing 
up under O. VIII, r. 6 of Sch. J, Civil 
P.O, I have endeavoured to trace all 
the English cases in which the principle in 
In re Whitehouse & Co. (2) and of Grissell’s 
case Inre Overend Gurney & Co. (11) have 
been applied andI have not been able to 
find a single one which related to anything 
beyond an attempt to set off a debt against 
calls on shares in proceedings in the 
liquidation by the liquidator. I have beem 
able to find no case that applied the prin- 
ciple in In re Whitehouse & Co. (2). to a 
situation in which there was apart from 
the Companies Act, a clear accrued right 
of eeteoff of debt against debt. Nor has the 
industry of the official liquidator or of the 
learned Advocate for the applicant in this 
case been able to refer me toany Indian 
case, other than Parshottam Das v, Official 
Liquidator, Gorakhpur Electric’ Supply Co, 
Ltd. (1) in which s. 186, Oompanies Act, 
has been applied to defeat a right of sete 
off of debt against debt. In a Madras 
case Mylapore Permanent Building Fund 
Ltd, v. Arogiaswami Pillay (12) it was 
applied only to a case of calls on shares. 
This question is, I think, one of consider- 
able importance. With great respect to the 
learned Judge who decided Parshottam 
Das v. Official Liquidator, Gorakhpur 
Electrice Supply Co, Lid, (1) I am not 
certain that his attention was ever drawn 
to the words of Lord Russell of Killowen 
in Hansraj Gupta v. Official Liquidators, 
Dehradun Mussoorie Tramway Co., Ltd. 
(3) or that the possibility was present to 
his mind that it was merely discretionary 
in the Company Court whether to apply 
s. 186, Companies Act or not. It is perhaps 
not necessary for me at this stage to 
express a concluded opinion that that 
case was wrongly decided. But if it were, 
1 should have difficulty, as at present 
advised, in following it. In any case, it 
appears to me, for the reasons I have given, 
that the matter deserves further considera- 
tion. I therefore direct that this case be 


(11) (4866) 1 Ob. A 528; 35 L J Oh, 752; 14 LT 843; 
W R 1015 


14 < 
(12) 40 M 1003; 38 Ind. Cas. 233; A I R 1918 Mad 
993; 32 M L J 598; 21 M L T 233, ; 


1941 


sent to his Lordship the Chief Justice in 
order that he may, if he thinks proper, 
either constitute a Bench of two or more 
Judges, or appoint asecond Judge to sit 
with me, to consider the following important 
question which, in my view, arises in this 
case : 

_ “Whether, having regard to the observa- 
tions made by their Lordships of the Privy 
Council in Hansraj Gupta v. Official 
Liquidators, Dehradun Mussoorie Electric 
Tramway Co., Ltd. (3) at p. 186* and in 
a case in which the contributory of a 
company in compulsory or voluntary liqui- 
dation, would or might, but for the liqui- 
dation, have an accrued legal right to 
set-off a debt due tohim from the company 
against a debt due by him to the company 
(other than in respect of calls on shares), 
the Court exercising jurisdiction in the 
Winding up ought to refuse an application 
by. the official liquidators or liquidator as 
the case may be under s. 186, Companies 
Act and leave the official liquidators or 
liquidator tosue the contributory in the 
ordinary course; and, in particular, whether 
the application of the official liquidator of 
the Benares Bank Ltd., in this present case 
ought to be sorefused.” 


Mr. P, M. Verma, for the Applicant. 
Mr. P, L Banerji, for the Opposite Party. 
Opinion ofthe Full Bench. 


Sri Nath Sah, who is a contributory of the 
Benares Bank Ltd., (in liquidation) presente 
ed an application under s. 183 (5), Com- 
panies Act. Subsequently during the course 
of the proceedings on his application the 
official liquidator of the Benaras Bank pre- 
ferred an application unders. 186, Com- 
panies Act. The question referred to this 
Bench has arisen out of the latter application, 
Sri Nath Sah was a share-holder in the Bena- 
res Bank. The ehares he held were of the 
value of Rs. 50 each. He has paid Rs. 6-4-0 
upon each of his shares. There has been a 
further call of Rs. 6-4-0 per share which howe 
ever he has not paid. Rupees 37-8-0 per 
share remains uncalled. Sri Nath Sah further 
claims to be a creditor of the Bank. He 
has deposited asum of Rs, 5,000 in fixed 
deposit and the total amount due by 
the Bank to bim upon his deposit is 
Rs, 5,117-12-11. The deposit of Rs. 5000 was 
made as a security in respect of overdraft 
on his current account. It appears that for 
about 23 months after he made the fixed 
deposit of Re. 5,000 he was in credit so far 
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as his current account was concerned, but: 
when the winding up order was passed by 
this Court against the Benares Bank Sri 
Nath Sah had overdrawn his current account 
by Rs, 3,882-9-¥. This latter sum the 
liquidator now seeks to recoverand in 
his application under s. 186, Companies 
Act he prays for an order for payment of 
that amount. Sri Nath maintains that he 
is entitled to a set-off and that in fact he- 
owes nothing to the Bank but that the 
Bank owes Rs, 1,233-3-2 to him. 

The question for consideration is whether: 
itis open to the Oourt before whom the 
liquidation proceedings are pending in its 
discretion to grant an order or refuse to- 
grant an order cn an application under 
s. 186 or whether the amount of the debt 
to the Bank being proved the Oourt is 
bound to make an order for payment. Sece 
tion 186 is in the following terms : 

“186 (1) The Oourt may, at any time after mak- 
ing a winding up order, make an order on any 
contributory for the time being settled on the list 
of contributories to pay, in manner directed by 
the order, any money due from him or from tho- 
estate of the person whom he represents to the 
company, exclusive of any money payable to him 
or the estate by virtue of any call in pursuance of 
this Act. 

(2) The Court in making such an order may, 
in the case of an unlimited company, allow to the 
contributory by way of set-off any money due to 
him or to the estate which he represents from the 
company on apy independent dealing or contract 
with the company, but not any money due to- 
him as a member of the company in respect of 
any dividend or profit; and may, in the case 
of a limited company make to any director whose 
liability is unlimited or to his estate the like al-- 
lowance: 

Provided that, in the case of any company, 
whether limited or unlimited, when all the credi- 
tors are paid in full, any money due on any 
account whatever to “a contributory from the 
company may be allowed to him by way of set-off *- 
against any subsequent call.” ic i 

It was contended for the liquidator that 
in view of the provisions of s. 186 in the 
case of a limited company—and the. 
Benares Bank is a limited company—the - 
Court has no power to allow a set-off in 
favour of a contributory. Whether the Court 
may or may not allow a set-off in. 
favour of a contributory in such an appli- 
cation is a question upon which we do not 
Gonsider we are called upon to pronounce 
in the disposing of the matter before us, If _ 
the Court refuses in a particular case to make - 
an order under s. 186 (1) the liquidator to 
enforce his claim must proceed by way of a 
civil suit against the contributory and in. 
this suit the contributory would be permit-- 
ted to maintain the ordinary legal defences 
to such a claim, The real question for- 
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‘decision, therefore, is whether the Court in 
‘control of liquidation proceedings has any 
‘discretion in the matter and may refuse 
‘should that appear just, an application 
-‘unders, 1&6, 

We would observe in the first place that 
the provisions of s. 186 (1) are not manda- 
tory. The wording of the section certainly 
‘suggests that the legislature intended to 
‘allow the Court a descretion in the matter 
as to whether an order under s. 186 should 
or should not be made. It was urged, howe 
ever, for the liquidator thatin refusing to 
grant an order under s. 186 the Court 
would be defeating the intention of the 
Legislature which was to deprive a contri- 
butory of the right to set-off. In support 
of this contention reference was made to 
the following cases: In re Overend, Gurney 
-& Co. (11), In re Whitehouse & Co., (2) and 
In re Anglo-French Co-operative Society Hx 
Parte Pelly (13), at p, 502. The decision in 
these cases however do not touch the question 
which we have to decide. These decisions 
establish the principle that in a case of a 
“call upon a contributory in respect of his 
-shares or in the case of a claim against a 
director in respect of misfeasance no set-off 
-may be permitted as against the liquidator. 
In the cases referred to the rights of a cone 
tributory toset-off ina claim by the liqui- 
dator in respect of an ordinary debt due by 
the contributory tothe company were not 
‘in issue. Learned Counsel for the liquidator 
however founded specially upon a passage 
in the judgment of Jessel, M. R. in In re 
Anglo-French Co-operative Society Ex parte 
Pelly(13), The learned Master of the Rolls 
had under consideration the terms of g. 101, 
English Companies Act of 1:62, the terms 
of which are identical with the provisions of 
8. 186, Indian Companies Act, In the course 
of his judgment he observes: 

“By s. 101 contributories of a limited company 
“who owe money to the company must pay it to 
the company, although the company may owe 
them money. That is the meaning which has been 
attributed tothat section, although it does not say 
-80 in so Many words; but that is the result of the 
authorities upon it. If an ordinary contributory. 
perfectly innocent, is deprived of the right of set-off 
“which he would have had in an action, what is 
to be said as to a director, manager, or any other 
-officer of company who has misapplied money, 
Is it to be supposed that the framers of the statute 
who have deprived an ordinary innocent contribu- 
‘tory of the right he would otherwise have had of 
set-off against the company if he had brought an 
-action, couldhave intended to give such a benefit 
to the persons who have committed what is des- 
-cribed in s, 165 as an offence? I think if we 
wanted an additional argument to show that no 
age (1882) 21 Ch. D 499 (502); 47 L T 638; 31 WR 
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such set-off was intended by the Legislature, we’ 
have it in the construction which has been put on 
s. 101." 


The set-off claimed in that case was. 
claimed by a director against whom pro" 
ceedings for misfeasance had been taken - 
under 8. 165, Companies Act. Tne referencs . 
tos. 101, therefore in the passage above. 
quoted is obiter; it is a dictum nevertheless 
which clearly supports the contention 
which has been advanced by the official 
liquidator in this case. Thereis high autho: 
rity however to which we shall refer later 
which is quite inconsistent with the states 
meant of the law. We would observe at this 
stage that the right of set-off isa valuable 


right recognized by the provisions of the . 


Civil P. O. A creditor's right of set-off in 
bankruptcy prcceedings is preserved by 
8.46, Prov. Insol, Act and in liquidation - 
proceeding by s. 229, Indian Companies 
Act, which is in terms identical with s, 262, 
English Companies Act. Now if, as was 
contended by learned Counsel for the liquid- 
ator, theintention of the Legislature had 
been to deprive a contributory of the tight 
of set-off the Legislature would without 
doubt in our judgement have enacted such 
a far reaching provision in clear and specific 
termes, x É 

There is nothing in s. 186; Companies 
Act,in our view which can reasonably be 
construed as general deprivation of con- 
tributories to companies in liquidation of 
the right of seteoff. That is our view upon 
a consideration of the general principles of 
set-off and of the statutory provisions to 
which we have referred, The matter in our 
opinion, however, is put beyond doubt by a 
dictum in the judgment of Privy Council in 
Hansraj Gupta v. Official Liquidators, 
Dehradun Mussoorie Hlectrict Tramway Co. 
Lid. (3), In that case the Board had under 
consideration the provisions of 3. 186, In the 
course of the judgment of the Board, Lord 
Ruesell of Killowen observed : 

“Now, in considering the meaning and effect of 
s. 186 it is impossible to overlook the fact that it 
is verbatim identical with the corresponding sec- 
tion in the legislation of this country, a section 
which dates back some 70 years to 1862, and which 
has appeared in our company legislation ever 
since. It is, therefore, a section with an ancestral 
history. Three features of the section call for 
notice: (1) ib is concerned only with moneys due 
from a contributory, other than money payable by 
virtue of a call in pursuance of the Act, A debtor 
who is not a contributory is untouched by it. 
Moneys due from him are recoverable only by suit 
in the company’s name (2) It is a section which 
creates a special procedure: for obtaining payment 
of moneys; it is not a section which purports to 
create a foundation upon which to base a claim 
for payment. It creates no new rights. (3) The 


'. respondent under this procedure, 
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company, and it will readily take that course in 
any case in which it is made apparent that the 
if continued, 
would be deprived of some defence or answer open 


fo him ina suit for the same moneys.” 


It is true that the factsin the case just 


. -Yeferred to differ somewhat from the facts 


.of the present case. The observations of the 
` Board may be obiter; 


n nevertheless, the 
Board did in fact interpret s. 186 and their 


‘interpretation must be followed in this 


Court. Learned Counsel for the liquidator 
relied on the decision in Parshottam Das v. 


` Oficial Liquidator Gorakhpur Electric Suply 


: Co, Ltd, 


ni 


n 


(1). This is the decision of a 
Bingle Judge of this Court and directly supe 


ports the liquidator’s contention, The obser- 


vations of the Privy Council above referred to 


: however were not brought tothe notice of the 


learned Judge and his decision can no longer 


. be considerd good law. The question referred 
. to this Bench for decision is in the following 


terms : 


“Whether, having regard to the observations made 


‘by their Lordships of the Privy Oouncil in Hansraj 


Gupta v, Oficial Liquidators, Dehradun Mussoorie 
Electric Tramway Co., Ltd., (3) and in a case in which 
the contributory of a company in compulsory or volun- 
tary liquidation, would, or might, but for the liquida- 
tion, have an accrued legal right to set offadebt due 
‘to him fromthe company against a debt due by him 
‘tothe company (other than in respect of calls on 
shares), the Court exercising jurisdiction in the 
winding np ought to refuse an applicatien by the 
official liquidators or liquidator as the case may 
be under s. 186, Companies Act and leave the offi- 
cial liquidators or liquidator to sue the contri- 
butory in the ordinary course.” 

In disposing of the matter referred to us 
we consider it sufficient tohold that it is 
open to the Court exercising jurisdiction in 
the winding up of a company in its discre- 
tion to grant or to reject an application 
under s. 186, Companies Act. We direct 
that the case be sent to the learned Judge 
before whom the proceedings in the liquis 
dation of the Benares Bank Ltd., are pend- 
ing for disposal according to law. The 
question of costs will be decided by the 
learned Judge. 
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ary. It may refuse to act under the section, leav- 
-ing the liquidator to sue in the name of the 
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‘ LAHORE HIGH COURT 
Oriminal Revision Petitions Nos. 490 and 
_ 696 of 1939 
July 1, 1940 
Young, O. J., AND Sars, J. 
MULA SINGH AND ANOTHER—PATITIONBBS 
versus 
EMPEROR rarouen DISTRIOT BAR 

ASSOCIATION, AMRITSAR—RasponDant 

Legal Practitioners’ Act (XVIII of 1879), s. 36— 
Order of District Judge under, if “judgment” 
within meaning of a 224 (2), Government of India 
Act, 1935, (25& 26 Geo. V, Ch, 42)—Whether open to 
revision by High Court. f i 

An order passed under s. 36, Legal Practitioners’ 
Act by the District Judge amounts to a judgment 
as contemplated by sub-s, (2) of s. 224, Govt. of 
India Act, 1935, and is not, therefore, open to revi- 
sion under 8.115, Civil P. O., any more than under 
the Oriminal P. O.; and since sub-s, (2) ofs, 224 
Govt. of India Act, bars the interference of the 
High Court on the admintstrative side it follows 
that the High Court has no power to question the 
decision of the District Judge under s. 36, [p. 366, 
col 2; p. 387, col. 1.) 

[Case-law discussed.) i 

The intention of the Act is that an order passed 
under s. 36 declaring certain persons to be touts 
shall not be subject to revision. [p. 366, col. 1.) 


Cr. R, Ps. case referred by Blacker, J. 
dated July 13, 1939, 


Order of Reference 


Blacker, J.—There are two petitions 
(Oriminal Revision No. 490 of 1939 and 
Criminal Revision No. .696 of 1939) praying 
for revision of the order of. the learned 
District Judge of Amritsar ‘declaring the 
petitioners to be toute under s. 36, Legal 
Practitioners Act. A preliminary objection 
was raised by the learned Assistant to the 
Advocate-General that the High Oourt has 
since the enactment of s. 224, Govt. of 
India Act of 1935, no jurisdiction to inter- 
fere in this matter. The argument raised 
by the learned Assistant Advocate-General 
may be briefly stated to the effect that 
previously the High Court in India held 
that they had power to interfere either 
by virtue of s. 107, Govt. of India Act of 
1915 or by virtue of various similar sections 
in the different Courts Act (e. go 8. 13, 
Punjab Courts Act) or of s. 15, High Oourts 
Act, Section 13, Punjab Courts Act and 


s. 15, High Courts Act, no longer exist, 


having been repealed, and Mr. Monir’s 
contention is that the addition of the proviso 


“to s, 224 has made all the previous rulings 


that the Court ‘had jurisdiction under 
s, 107 of the previous Govt. of India Act 
obsolete law. Section 224 like s. 107 of 
the old Act gives the High Courts a general 
power of superintendence over all Courts in 
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India for the time being subject to its 
appellate jurisdiction. It however contains a 
proviso as follows : 

“Nothing in this section shall be construed as 
giving to any High Court any jurisdiction to ques- 
tion any jadgment of any inferior Court whichis 
not otherwise subject to appeal or revision,” 

Section 107 of the previous Act did 
not contain this proviso. The following 
Tulings were referred to in this connection 
before me: Sadrud Din v, Emperor (1), Man 
Singh v. King-Emperor (2), Bute Khan v. 
Crown (3), Achar Khuda Baksh v. Bar Asso- 
ciation, Karachi 166 Ind. (Was, 643 (4), 
Kapoor Chand v, Emperor (5), Uaganbhai 
Nathabhai v Dinkarrao N. Desai (6), 
Chatur Bhuj Y. Emperor (1) and. In re 
Adiruju Somanna (8), which appears to be 
the only judgment subsequent to the ene 
actment of the Govt. of India Act of 1935. 
In Man Singh King-Emperor (2), Rattigan 
„and Williams, JJ, held that proceedings 
under the Legal Practitioners Act were 
‘neither civil nor criminal and therefore. 
could not be revised under s. 622, Civil P- 
O,,now s. 115, or under s. 439, Oriminal P, 
O. They held on the other hand that the 
Chief Court had wide powers of superinten- 
dence under s. 13, Punjab Courts Act, and 
assumed jurisdiction under that Act, In 
Bhute Khan v. Crown (9), this judgment 
was followed by Rattigan, J, sitting alone, 
In 1914 a Division Bench consisting of Ken- 
sington, C. J, and Rattigan, J. held in 
Sadrud Din v. Emperor (1), that the Chief 
Court had no jurisdiction to interfere with 
the order of a District Magistrate. It was 
remarked there that it had been repeatedly 
held that proceedings under s. 36, Legal 
Practitioners Act, were neither civil prc- 
ceedings nor criminal proceedings. The 
Judges remarked that s. 13, Punjab Courts 
Act, only gave them a power of superinten- 
dence over Civil Court and that therefore 

-they could not interfere. with the order of 

Œ 18 PRIMA Ory 25 Ind. Oas. 513; AIR 1914 
Lah, 399; 15 Or, L J 601; 266 P L R1914. 

(2) 11 PR 1909 0r; 3 Ind. Oas. 977; 115PL R 
1909; 28 P W N 1909. ; 

(3) 120 P LR 1909% 3 Ind. Cas, 982; 29P W R 
1909 Or. 

(4) 166 Ind. Oas. 643; A I R 1937 Sind 4; 38 Or, L 
J 316; 308 L R 340; 9R B153, 

(5) AIR 1930 All, 641; 128 Ind. Oas. 387; 32 Or, 
L J 140; 1930 A LJ 961; (1920) Or, Oas. 967. 

(6) 56 B 577; 140 Ind. Cas. 553; AIR 1932 Bom, 
596; 34 Or. L J47; 34 Bom.L R 1281; Ind. Rul. 
(1933) Bom. 14; (1932) Or, Oas, 884, 

Lah, 398; 1839 Or, Qae 137. kana nk 
j °; 177 Ind. Oas. 456; AIR 1938 

Mad. 634; I L R (1938) Mad, 5 

100; (1938) M W N26; LR at Sot pees aed 
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the District Magistrate who was not a 
Oivil Court. This finding has been consi-« 
derably affected by s. 107, Govt. of India 
Act of 1915, which was not in force at that 
time. If this were held to be- applicable 
the High Court could revise the orders of 
a District Magistrate but the position _ 
would be still somewhat anomalous as it 
still could not revise the orders of a Revenue 
Court which is notsubject to its appellate 
jurisdiction. 

Coming to the judgments which were 
delivered after the passing of the Govt. of 
Tadia Act of 1915in Achar Khuda Bakhsh 
v. Bar Association Karachi 166 Ind. Oas 
643, (4) a Division Bench of the Sind. Court 
consisting of Davis, J. O. and Mehta, A. J. O. 
took the view that the proceedings under 
s 36, Legal Practitioners Act, were not 
judicial proceedings but were departmental 
proceedings and held that s. 115, Civil 
P.C., did not apply. In that case the 
learned Judges assumed jurisdiction under 
s. 15-A, Sind Courts Act, but rejected the 
petition on the ground that . natural justice 
had not been violated and there had been 
noserious error in the procedure which 
prejudiced the applicant. In Kapoor 
Chand v. Emperor (5), the Judges following 
Kashi Nath v. Emperor (9), held that the 
High Court could interfere in the exercise 
of the powers of superintendence conferred 
upon it by s,15, High Courts Act, (which 
no longer exists) and under s, 107, Govt. of 
India Act, which has now been superseded 
bys. 224 of the new Act, In Maganbhai 
Nathabhai v. Dinkarrao N. Desai (6), a 
Single Bench Judge also held, following 
various authorities, that the High Oourt 
could interfere uader s, 107, Govt. of India 
Act, as it then stood. Chattur Bhuj v. ` 
Emperor (7), is not an authority directly 
in point but it was merely cited for the 
purpose of showing that Jai Lal, J. had 
held that the proceedings under s, 36, Legal 
Practitioners Act, were of a quasi criminal 
nature from which it was sought to be 
inferred that the High Gourt could act. 
under s. 439, Criminal P., O. In In re 
Adiruju Somanna (8) Abdur Rahman, J. 
of the Madras High Court considered the 
effect of the proviso to s. 224, Govt, of India 
Act. He held that in view of the proviso 
contained in sub s. (2) of s. 224 cannot be 
invoked to give the High Court revisional 
jurisdiction in the matter. He, however, beid 
on various general grounds that 
s. 115, Civil P. O., applied. He held that 

(9) 45 A676; 79 Ind, Oas, 693, ATR 1924 Al 
69; 231 A LJ 671. 
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proceedings under s, 36 were “a case” 
within the meaning of that section, 

It will be seen therefore that there is a 
certain amount of diversity of opinion but 
that prior to 1935 the Courts generally 
held that they could interfere, After 1935, 
however, the ground on which they generally 
held that they could interfere has been 
swept from under their feet by subss. (2) to 
8. 224 of the present Govt, of India Act 
and the only authority cited before me 
which discusses that section has been forced 
to go back to s. 115, Civil P, O., which had 
previously been held in several authorities 
not tobe applicable. It seems to me that 
the Sind judgment which I have quoted, 
Achar Khuda Baksh v, Bar Association, 


Karachi, 166 Ind. Cas 643 (4), pro- 
bably goes nearest to the root of 
the matter in holding that proceed- 


ings unders 36 are departmental proceed- 
ings and not judicial procecdings. If this 
view is correct it would appear to me that 
the contention of the learned Assistant to 
Advocate-General based on Abdur Rahman, 
J's remark in In re Adiruju Somanna 
(8), that s. 224, Govt. of India Act, does 
not give the High Courts power tointerfere 
in such matters is open to some question. 
I notice that the marginal heading to 
5. 224 is ‘administrative functions of 
High Ocurts,’ If, therefore,a proceeding 
under s. 36 is a departmental proceed: 
ing it would appear to be one over 
which the High Court would have power 
of superintendence on the administrative 
side and subss. (2) of e. 224 would have 
no applicability at all as that only bars 
the questioning of a ‘judgment” of an ine 
ferior Court which is not otherwise subject 
to appeal or revision. If the proceedings 
under s, 36 are departmental or administra» 
tive proceedings the orderin them would 
not be a judgment, It would, however, appear 
to follow that proceedings to set aside 
‘such an order should not be taken judicially 
in the High Oourt, but on its administrative 
side. The question, however, whether pros 
ceedings under s. 3 are only departmental 
proceedings is one that I think would admit 
of a good deal of argument and ih view 
of the fact that the position of the High 
Oourts in this matter would appear prima 
facie to have been changed by the legisla- 
tion of 1935 and that the only post-1935 
authority has had tu give up the previous 
position that proceedings under s, 3t, Legal 
Practitioners Act, are not civil proceedings, 
I think that this is a case which really 
needs to be laid for decision before a larger 
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Bench. 1 would therefore direct that the 
papers be sent to the Hon'ble the Chief 
Justice with the recommendation that if he 
thinks fit this question might be laid before 
a Bench of two or more Judges. 


Mr. Ajit Ram, for Petitioner No. 1, 

Mr, R. O. Soni, for Advocate-General 
for the Crown. 

Bakhshi Bhagat Ram, tor the District Bar 
Association, Amritsar. 


Sale, J.—By order dated December 22, 
1938, the learned District Judge, Amritsar, 
following an enquiry under s. 36, Legal 
Practitioners Act, adjudged 12 persons to 
be touts, ordered that a list containing their 
names be exhibited outside the court-house 
and directed that all 12 persons thus 
adjudged touts should be excluded from the 
precincts of the Civil Courts. Against this 
order four persons preferred petitions under 
the Oriminal P. O., praying for revision of 
this order. These petitions were heard by 
a Judge sitting in Single Bench who 
doubted whether he had jurisdiction to 
interfere and referred the matter to a larger 
Bench for decision. By orders of the Hon’ble 
the Ohief Justice the case has been laid 
before the first Criminal Bench. The 
material facts appear in the judgment of 
the learned District Judge which is sought 
to be revised. On October 16, 1937 a meete 
ing of the Amritsar Bar Association; which 
was expressly convened for the purpose, 
Passed a resolution declaring the 12 persons 
as touts. A copy of the resolution was sent 
to the District Judge for necessary action 
and was forwarded by him to the Senior 
Subordinate Judge for enquiry and report 
under subes. (2) of s. 36, Legal Practitioners 
Act. After holding the necessary enquiry 
contemplated by the section, the Senior 
Subordinate Judge submitted his report with 
the recommendation that the 12 persons be - 
listed as touts, The learned District Judge 
issued notice to all the persons. Out of 
these 9 appeared with their Counsel to 
contest the recommendation and the learned 
District Judge after hearing Counsel at 
length and considering all the evidence 
led before the Senior Subordinate Judge 
on behalf of the Bar Association as well 
as the respondents, recorded a lengthy 
judgment to the effect that he was satisfied 
that the 12 respondents are touts. 

When the case came-up beforethe learned 
Judge in Single Bench, a preliminary 
objection was raised by the learned 
Advocate-General that since the enactment 
of s. 224, Govt. of India Act 1935, the 
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High Court has no jurisdiction to interfere, 
The learned Single Judge was inclined to 
take the view which is supported by the 
weight of authority that proceedings under 
s. 36, Legal Practitioners Act, are neither 
criminal nor civil and that the High Court 
has no power to interfere either under the 
Criminal P. ©., or under the Civil P. C. 
He thought that the proceedings under s. 36 
are really departmental and that under s. 224, 
Govt. of India Act, 1935, 

“ proceedings to set aside such an order should 


not be taken judicially in the High Court, but on 
its administrative side,” 


We have heard Mr. Soni on behalf of the 
Advocate General, supported by Bakhshi 
Bhagat Ram on behalf of the Bar Associa- 
tion, Amritsar and Mr, Ajit Ram on behalf 
of one petitioner, Mula Singh. Itis apparent 
that the Legal Practitioners Act docs not 
contemplate that an order passed under 
B. 36 of the Act declaring persons to be touts 
shall be subject to revision by the High 
Court. Section 36 is included in Chap. VII 
of the Act which is headed “Penalties,” 
A number of such penalties are provided 
for under ss. 32, 33 and 34; and s. 35 
of the Act specifically provides that an 
order under s. 32, ə 33 or s. 34 shall 
be subject to revision by the High Court. 
Nothing is said about’ an order under 
8. 36 being subject to revision and in the 
circumstances the reasonable inference is 
that the intention of the Act is that an 
order passed under sg. 36 declaring certain 
persons to be touts shall not be subject 
to revision. Actually the petitioners have 
not so far been subjected to any penalty 
within the meaning of the Legal Practis 
tioners Act, in that their names have merely 
been listed astouts. A penalty is provided 
by sub-e, (6) of s. 36, Legal Practitioners Act, 
which provides that any person who acts as 
a tout whilst his name is included in any 
such list shall be.punishable with imprison» 
ment or fine. But thie stage has not yet 
- been reached; so far as we are aware none 
of the petitioners, whose names have been 
included in this list, has, since the District 
Judge’s order, acted as a tout. 


Prior to the passing of the Govt, of India 
Act, 1935, the consensus of opinion in the 
various High Court in India was that pros 
ceedings under s.° 36, Legal Practitioners 
Act, were neither civil nor criminal and 
that the only power of superintendence 
which the High Court could exercise over 
these proceedings, was provided by s. 107 of 
the old Govt. of India Act. This section has 
been replaced. by s, 224 of the present, 
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Govt. of India Act, 1935, which deals. 
with the administrative functions of the. 
High Oourts. Subssection (2) of this section 
provides that: 

“Nothing in this section shall be construed as 
giving to a High Court any jurisdiction to ques- 
tion any judgmant of any inferior Court which is. 
not otherwise subject to appeal or revision,” 


If, therefcre, as was almost unanimously 
held by the High Courts prior to 1935, 
an order under s. 36 is “not otherwise 
subject to appeal or revision", this sub= 
section would exclude from the jurisdiction 
of the High Court the power to question. 
the decision of a District Judge under 
B. 36, Legal Practitioners Act, if this. 
decision amounts to a “judgment,” In his 
order of reference the learned Judge in 
Single Bench said: 

“If the proceedings under s. 36 are departmental 


or administrative proceedings the order in them, 
would not be a judgment," 


A judgment is not defined in the Govt. 
of India Actor in the Legal Practitioners. 
Act. Butin s. 2 (9), Civil P. O. a judgment 
is defined as “the statement given by the 
Judge of the grounds of a decree or order.” 
Having regard to the circumstances. already 
recited, under which the District Judga 
was Called upon to adjudicate in this matter, 
to the nature of the enquiry held, and to 
the form and substance of the order passed’ 
by the learned District Judge, we are satiate 
ed that this order does amount toa judgment 
as contemplated by sub-s. (2) of s. 224, Govt. 
of India Act, 1935, We hold, therefore, ` 
that this sub-section bars interference by 
the High Ocurt if the order in question is 
“not otherwise subject to appeal or revision.” 
There is no question of this order being 
subject to appeal. As regards revision, Mr, 
Ajit Ram conceded, as is indeed obvious, 
that the Oriminal P. C. has no applicability. | 
As an alternative however. to his main 
plea, which was that the High Oourt 
should interfere on the administrative side 
under s. 224, (a plea which we have already 
given reasons to reject) he argued (some 
what half-heartedly) that the case might be 
covered by s. 115, Civil P. O. The only 
authority in support of thig proposition is a. 
judgment by Abdur Rahman, J. of the 
Madras High Oourt sitting in Single Bench, 
reported in In re Adiruju Somanna (8). As 
we have already pointed out, the consensus 
of opinion prior to 1935 was that proceedings 
under s. 36, Legal Pratitioners Act, are 
neither civil nor criminal and are not, there- 
fore. subject to revision either under the 
Oriminal P. O, or under the Civil P. 0, 
Abdur Rahman, J, agreed that sub-s, (2) 
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.of s. 224, Govt. of India Act, removes the 
power of interference of the High Court on 
the administrative side; but the learned 
Judge, dissenting from previous rulings, 
held that a decision by a District Judge 
under s, 36, Legal Practitioners Act, can 
be revised under s. 115, Civil P. ©. 

With due respect we see no reason to 
differ from the previous authorities to the 
contrary. These authorities are enumerat- 
ed and approved’ by a Divisional Bench 
of this Court in Chatar Bhuj v. Emperor, 
(10), a judgment which re-affirms the pre- 
vious decisions that proceedings under s. 36 
Legal Practitioners Act are not subjective 
to revision under either the Oriminal P. O. 
or the Civil P. O.; and that the only power 
of revision lay under s. 107 of the old Govt. 
of India Act, since repealed. It is true that 
the relevant judgments therein cited do not 
give reasons for holding that proceedings 
under s, 36, Legal Practitioners Act, do not 
fall within the powers of revision conferred 
by 8.115, Civil P.O. The reason appears 
to us to be that the Civil P. ©, governs the 
procedure of Courts which, to quote s. 9, 
Civil P. O. have jurisdiction to try all suits 
of a civil nature. Now the proceedings of 
a Qourt under s. 36, Legal Practitioners 
Act, are not governed by the Civil P. O. 
nor can it be said that such a proceeding 
amounts to a suit of a civil nature. We would, 
therefore, hold that the judgment in quese 
tion is not open to revision under s. 115, 
Civil P. C., any more than under the Criminal 
P. O.; and since we are of opinion that sube 
8. (2) ofs. 224, Govt. of India Act, 1935, bars 
the interference of the High Court on the 
administrative side it follows that the High 
Oourt has no power to question the decision 
of the learned District Judge in this case. 
The petitions are therefore dismissed, but 
in the peculiar circumstances of this case 
we make no order as to costs. 


8. Petition diamissed. 


(10) A IR 1930 Leh, 889; 129 Ind. Cas, 487; 32 
Or, L J 346; 31 P L R 542; Ind. Rul, (1931) Lah, 199; 
(1930) Or. Cas, 985, 
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ALLAHABAD HIGH COURT ‘ 
Letters Patent Appeal No. 1 of 1940 
April 30, 1940 
Taom, O. J. AND Ganga Nata, J. 

Lala MANMOHAN DAS -—APPELLANT 
A versus 
OFFIOIAL LIQUIDATORS or LOWER 
GANGES JUMNA BLEOTRIOITY . 
DISTRIBUTING Oo., LTD. AND OTARRS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 54, 6, 9 
— License to sell electricity can be transferred without 
registered instrument—Electricity Act (IX of 1910), 
a. 9 (2)—-Transferee of license selling electricity, 
whether licensee—Charge, if transfer — Company- 
Winding up—Liquidator seeking instructions as to how 
debenture holders should be ranked — Latter can have 
their debentures declared valid in winding up pro- 
ceedings, 

The “other intangible thing” referred to in s, 54,. 
T. P. Act is intended to embrace those imponderables 
which are related to immovable property such as, for 
example, a reversionaryright, There is nothing in 
the Section or Act to justify the conclusion that all! 
licenses which are intangible things can only be 
transferred by a registered instrument. There is no 
law which expressly enjoins that thetransfer of a 
license to sell electricity can be effected only by 
written or registered document, 158 Ind. Oas. 276 
(1) and 182 Ind. Oas. 84 (2), relied on. fp. 369, col, 
1 


A person to whom a license has been transferred 
with the consent of the Govt, and who is in fact 
under that license selling electricity, is a person. 
licensed under part II, Electricity Act, to supply: 
energy. [ibid] 

In no sense of the term oan a charge be regarded’ 
as a transfer either in presenti or in futuro, The. 
debtor does not transfer the property to the charge- 
holder or any interest in the property. “Oharge" is 
less than a mortgage. A mortgage is something: 
less than the transfer of property. [p. 370, col. 1. 

The debenture-holders are entitled to have their’ 
debentures declared valid in the winding ap pro- 
ceedings if the liquidators sought the instructions of 
the Court as to how these debenture-holders should: 
be ranked. [p. 370, col. 2.] i 

When there are contained in the same instrument. 
distinct engagements by which a party binds him- 
self to docertain acts, some of which are legal, and 
some illegal, at common law, the performance of those 
which are legal may be enforced, though the per- 
formance ofthose which are illegal cannot. (p. 369, 
col. 2.) ; 


Messrs, Gopi Nath Kunzru and R, N. 
Gurtu, forthe Appellant. 


Messrs. N. P. Asthana, P. L. Banerji and 
Govind Das, for the Respondents. ; 


Thom, C. J.—This is an appeal under 
the Letters Patant against the order of 
Allsop, J.in an application by the official 
liquidators of the Lower Ganges Jumna 
Electricity Distributing Go., Ltd. (in liqui. 
dation}. The official liquidators in their 
application invited instructions in regard to 
the ranking of certain creditors of come. 
pany who claimed to be debenturesholders,. 
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“On February 1, 1931 the Board of Directors 
of the Company passed a resolution to issue 
debentures. On May 7,1932 the Oompany 
‘executed a debenture trust deed and in 
pursuance of that trust deed debenture 
. bonds were subsequently issued. The issue 
-of the debentures was underwritten by the 
‘Central Bank of India, The amount of the 
-debentures issued was three lacs. The 
.appellant LL. Manmohan Das, who was the 
Director of the Company, acquired from 
‘the Central Bank about 24 lacs of these 
‘debentures. The Central Bank, it is stated 
still holds about Rs, 11,000 worth of de- 
bentures. In the winding up proceedings 
the debenture-holders claimed perferential 
right to payment out of the assets of the 
‘company. The learned Judge who disposed 
of the applicationhas held that the debene 
tures are invalid and that the debenture- 
‘holders are not entitled to rank as secured 
creditors, The direction which he gives is 
‘as follows: 
“The official liquidators will not give preference 
to the debenture-holdera but will pay them their 


share of the assets on account of the debt to 
“them.” 


The learned Judge ‘held that the deben- 
tures were invalid inasmuch as the com- 
‘pany did not obtain the sanction of the 
‘Govt. to their issue in terms of s. 9, sub- 
“5. (2), Electricity Act of 1910. This provision 
enjoins thatthe person holding a licence to 
“sell electricity under the Act 

“shall not -at any time assign his licence or transfer 
his undertaking, or any part thereof, by sale, 
‘mortagage, lease, exchange or otherwise without the 
‘previous consent in wirting of the Provincial Govt,” 

It is ‘a matter of admission that the 

company did not obtain the Prov. Govt’s 
. permission to issue debentures. It was 
-contended however that the debenture 
‘trust deed, whlist it might be invalid so 
far as it purported to convey the come 
‘pany'’s property to trustees or debenture- 
holders, or so far asit purported to create 
a mortgage over these properties in favour 
-of the debenturesholders, yet it was valid 
and did operate so as to create a valid 
‘charge over these properties. ‘This argue 
ment wasrepelled by the learned Judge 
who held that a charge was a transfer 
within the meaning of s, 9, sub-s. (2) 
Electricity Act, In. ths course of his judg- 
ment the learned Judge observes : 

“I should think, therefore, that a charge, ifit is 
not an immediate transfer, is at least on agree- 
ment to transfer when certain contengencies arise, 
‘The arguments which apply to charges in immovable 
“property would apply by analogy to charges on other 
assests, The result is that the creation of a charge 
is an agreement to transfer property and as such 
in my judgment, it is void if the property is an 
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undertaking to which the provisions of the Electricity 
Act apply.” 

The learned Judge further repelled an 
argument advanced on behalf of the deben- 
ture-bolders to the effect that s. 9, Electri- 
city Act, did not apply to the isste-of 
debentures since in fact the licence to dis- 
tribute electricity had not been transferred 
to the company. A further contention that 
the company was not a licensee within the 
meaning ofs, 9, Electricity Act, was also 
rejected. The appellant in appeal advanced 
the same arguments in support of the vali» 
dity of the debentures which were consi- 
dered by the learned Judge against whose 
order this appeal is directed. In the view 
that we take of this case itis immaterial 
whether thelicense which was originally 
granted to Messrs, P. L. Jaitly & Oo., was 
transferred to the Lower Ganges Jumna 
Electricity Distributing Co., Ltd. Nevarthee 
less since the issue has been raised and since 
we have heard arguments on behalf of the 
parties interested, we consider that it is 
our duty to pronounce judicially thereon, 
The Lower Ganges Jumna Electricity Dig- 
tributing Co., Lid., was formed for the pur- 
pose of acquiring and working license held 
by Messrs, P. L. Jaitly & Co. Article 3, subes 
(1), of the Memorandum of Association of 
the company is as follows: . Kn 

“To acquire from the firm of Messrs, P. L, Jaitly 
& Co., a license called ‘The Bulandshahr and : 
Aligarh Districts Electric License, 1929,’ granted 
by the Govt. of the United Provinces of Agra and 
Oudh to the said firm of Messrs. P. L, Jaitly & 
Co, and their assigns under the provisions’ of 6, 
3 (1), Electricity Act, 1910, for the distribution of 
electrical energy. within the districts of Buland- 


shahr and Aligarh excluding the towns of Khurja 
and Aligarh,” 


It is not disputed that the transfer of 
the licerse to the company was not in fact 
effected by means of a registered instru» 
ment. Indeed it does not appear that there 
is a single document on the record which 
could be regarded as in itself a transfer of 
the license of Messrs, P.-L. Jaitly & Oo. to 
the Lower Ganges Jumna Electricity Dise 
tributing Co. It was contended that no 
transfer had been effected since the license 
could only be transferred by méans of a 
registered instrument in view of the terms 
of s. 54, T, P. Act. This contention is, in our 
judgment, unsound. Section 54 is one of the 
sections of Chap. ILI, T. P, Act. This chapter 
is headed, “Of Sales of Immovable Pro- 
perty.” Sale in the section is defined as a 
transfer of ownership in exchange for a 
price paid or promised or part-paid or parte 
promised. Such sale, the section provides 

“in the casa of tangible property of the value of 
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Rs. 100 and upwards or in the case of a reversion 
or other intangible thing, can be made only by a 
registered instrument.” 

As already observed s. 54 deals with 
sales.of immovable property. It is apparant 
inour opinion that the “other intangible 
thing" referred to in the section is intend- 
ed to embrace those imponderables which 
are related to immovable property such as, 
for example, a reversionary right. There 
is nothing in the section or Act to justify 
the conclusion that all licenses which are 
intangible things can only be transferred 
by a registered instrument. Section 6, T, P. 
Act, provides : 

“Property of any kind may be transferred except 
as otherwise provided by this Act or by any other 
law for the time being-in force,” 

Section 9 of the Act enjoins: 

“A transfer of property can be made without 
writing in every case in which the writing is not 
expressly required by law.” 

There is nolaw which expressly enjoins 
that the transfer of a license to sell Electri- 
city can be effected only by written or regis- 
tered de¢tument: See Shri Thakurji ve 
Dwarika Ram (1) and Savitri Dew v. 
‘Dwarka Prasad (2). In this view of the 
law the Court has to consider whether there 
are facts and circumstances sufficient to 
“prove that the license held by Messrs. P, L. 
Jaitly & Qoi, was in fact traasferred by 
that company to the Lower Ganges Jumna 
Electricity Co, Ltd. (After examining 
certain documents his Lordsnoip proceeded.) 
The evidence that the license was in fact 
transferred is overwhelming and we hold 
accordingly. it was maintained for the 
appellant that even if the license had been 
transferred tothe company the company 
‘was not a licensee within the meaning of 
s, 9, sub's. (2), Electricity Act, and there- 
fore was not required to take the 
sanction of the Govt. ‘before transferring 
or mortgaging any part of the under- 
taking. There is no force in this contention, 
“Licensee” is defined in the Act: “Any 
person licensed under part IL to supply 
energy.” Olearly a person to whom a 
license has been transferred with the con- 
sent of the Govt., and who is in fact under 
that license selling electricity, isa person 
licensed under part II to supply energy. 
The position therefore, at the time 
of the execution of the debenture trust 
deed was thatthe Lower Ganges Jumna 
Electricity Distributing Oo., Lida, was a 
licensee under the Hiectricity Act and was 


(1) AT R 1935 Pat. 492; 158 Ind. Oas. 216; 17 PLT 
53%; 1°B R868; 8 R P 183, 

(2)(1939) A LJ 71; 182 Ind. Cas. 84; AIR 1939 All, 
305; I L R (1939) All. 275; 11 R A 645, 
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prohibited by the provisions ofs. 9 from 
transferring any part of its undertaking 
without the consent of the Govt. The de- 
benture trust deed transfers the, whole 
undertaking including the license to 
trustees for the debenture-holders. Ib also * 
purports to create a mortgage over the 
entire property then existing and future 
of the company. It further purports to 
create a charge over that proparty. So far 
as the deed is intended to operate as 
transfer of the properties to the trastees 
for the debenture-holders it is void in view 
of the provisions of s. 9, sub-s. (3), 
Similarly, it is void in so far as it purports 
tn create a mortgage. Section 58, T. P. Act, 
defines a mortgage as a 

“transfer of an interest in specific immovable pro. 
perty for the purpose of securing payment of the 
money advanced or to be advanced by way of loan.” 

It was maintained however that the 
debenture trust deed was valid in so far 
as it purported to create a charge. It was 
alleged that an omnibus deed of this sort 
might be invalid in regard to some of its 
provisions and yet valid in regard to others. 
In support of this contention reliance was 
placed on the decision of the Privy Council 
in the case in Bank of Australasia v. 
Thomas Chaplin Breillat (3) at p. 201. In 
that case the Board was considering certain 
acts of the Directors which it was contend- 
ed were ultra vires, In the course of their | 
judgment it is observed : 

“Then, if the money was borrowed bona jide by 
the Directors, for the purposes of the partnership. 
and within the limits of their authority, and. was” 
advanced bona fide by the appellants for those 
purposes, and applied to the legitimate purposes of . 
the partnership, all of which facts, for the reasons 
already alleged, we consider as proved, can the 
liability to repay the money be discharged, because 
to the engagement to repay are adjected other 
engagements by the Direators, some of which we 
will assume to have heen ultra vires? From Pigot's 
case, (4) to the latest authorities, it has always 
been held that when there are contained in the 
same instrument distinct engagements by which 
a party binds himself to do certain acts, some of 
which are legal, and some illegal, at common law, the 
performance of those which are legal may be enforced 
though the performance of those which are illegal 
cannot.” 

On the authority of this decision we . 
hold that provided a charge is not a transfer. 
as the learned Judge whose decision is 
challenged in appeal, has held, the deben- 
ture trust deed which includes’ specific 
provisions creating a charge, and the deben- 
ture bonds issued in pursuance of the same’ 
create a valid charge on the property which- 
entitles the appellant and other debenture - 
holders to rank as secured creditors,in the 

(3) (1846) 6 Moore P O 152 (201); 12 Jar, 189, 

(4) 6 Coke's Rep. 26. 
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winding up of the company. Section 9, 
subs. (2), Electricity Act, prohibits clearly 
the transfer of the undertaking or any part 
thereof by the license-holders, In our judge 
ment in no sense of the term can a charge 
‘be regarded as a transfer either tn præ- 
senti or in futuro. The debtor does not 
transfer the property to the charge holder 
or any interest in the property. It was cone 
tended that tke policy of the Act is clear, 
namely, to prevent licanse-holders burden- 
ing their property with secured debts. We 
do not agree that this was the policy of the 
Govt. Bethat as it may, the provision refers 
to transfers “by gale, mortgage, lease, ex- 
change or otherwise.” In our view this pros 
vision ought to be strictly construed and not 
in such amanner as to hamper business 
transactions of companies engaged in the 
important work of supplying the public with 
electricity. There is no warrant in our judg- 
ment for going beyond the plain words of the 
section. “Oharge'’ is defined in s. 100, T. P. 
Act, as follows : 

“Where immovable property of one person is by 
actof parties or by operation of law made security 
for the payment of money to another and the 
transaction does not amount to a mortgage, the 
latter person is said to have a charge on tbe pro- 
perty.” 

“Charge” is less than a mortgage, A 
mortgage is something less than tke trans- 
fer of property and it appears that had the 
Legislature intended to prevent an electri- 
cal undertaking charging its property in 
order to raise money for the purpose of 
carrying on its business it would have made 
specific provision to that effect. In the 
result we hold that while the debenture 
trust deed of May 7, 1932 so far as itis 
intended to operate as a conveyance to 
the trustees for the debenturesholders and so 
far as it is intended to create a mortgage 
over ihe property is invalid, the deed 
validly creates a charge over the property 
ecvered by the deed. We further hold, that 
the debenture bends also create a charge 
over that property and that the debenture- 
holders are entitled to be ranked as ‘secured 
creditors,’ the debt of the company being 
securad overthe said property. It is neces 
sary to refer briefiy to the argument advance: 
ed on behalf of Messrs. P, L, Jaitly & Oo., 
to the effect that the debenture deed was 
invalid for any purpose in respect that the 
debenture-holders had not advanced the 
money agreed to be advanced in considera- 
tion of the execution of the deed. As al 
ready observed the deed provided for the 
issue cf three lacs of debentures and the 
Central Bank underwrote the entire issue. 
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it is abundantly clear that the Central Bank 
did in fact disburse this amount of money 
on the execution of the deed according to 
the instructions of the Lower Ganges-J umna 
Electricity Distributing Oo., Ltd. In the 
liquidator’s report is included a copy of the 
letter from the company written by Messrs. 
P. L. Jaitly & Co., Managing Agents, directe 
ing the payment of three lacs of rupees to 
certain persons. On the back of this Jetter 
there is the endorsement : 

“Received rupees three lacs only from the Central 
TEDE of India, Ltd., Lucknow, as per details on the 
ace. 

For Lower Ganges-Jumna Electritcity 
Distributing Co., Ltd. 
for P, L. Jaitly & Oo. 
(Sd) P. L. Jaitly & Oo, 
Managing Agents.” 

It is algo clear from the liquidator’s report 
that the payments referred to in the 
above letter were entered as having been 
made in the books of the compauy which 
were under the control of the Managing 
Agents, Messrs. P. L, Jaitly & Oo. The 
argument that the debentures are bad 
because no ccnsideration passed must fail, 
It was contended for Messrs. P. L. Jaitly 
& Co., thatthe debenture-holders wera not 
entitled to have their debentures deciared 
valid in the winding up proceedings. There 
is no force in this argument. The liguida- 
tors sought the instructions of the Court 
as to how there debenture-holders should be 
ranked, This they were entitled todo. It 
was further contended that L, Manmohan 
Das was not entitled to prefer this appeal 
in respect that he was an unregistered 
debenture-holder and did not appear as 
trustee for the debenture-holders. There is 
no force in this argument asthe transfer of 
tke property of the company tothe trustees, 
as we have held, is invalid. It is not in 
dispute that L. Manmohan Das doesin fact 
hold debenture bonds which were transferr- 
ed to him by the Central Bank. He is there” 
fore a creditor cf the company and entitled 
to maintain this appeal. In the result we 
set aside the direction of the learned Judge 
whose order is challenged that the liquida- 
tors will not give preference to the debene 
ture-holders but will pay them their share of 
the assets on account of the debt due to 
them. We hold thatthe debenture-holders 
have a charge over the assets and property 
covered by the debenture trust deed of May 
7,1932 and assuch are secured creditors 
and entitled to preferential ranking. The 
appellant is entitled to his ecsts out cf the- 
asssets of the company, 


"D. Order accordingly. . 


1841 


NAGPUR HIGH COURT 
Civil Revision Application No. 313 of 1939 
February 14, 1940 
Pouranix, J. 
KESHOLAL— APPLICANT 
versus 


LAXMAN RAO—Opposits Party 

Civil Procedure Code (Act V of 1908), Sch. II, 
Para. 21, sa, 104 (f), 115—Right of appeal given by 
s, 104 (D), if taken away by Sch. IF, Para, 21— 
Mistaken view of lower Court as to what constitutes 
misconduct on part of arbitrator whether ground 
for interference in  revision—Arbitration—~Unrea- 
sonable delay in making award—Parties if can 
revoke reference and ask Court not to file award 
made thereafter—Misconduct~Unreasonable delay 
amounts to misconduct~Procedure to beobserred by 
arbitrators. 

Schedule II, Para, 21, Civil P. O., does not take 
away the right of appeal given to a person aggriev- 
ed, by s. 104, cl, (f) but only enacta that if a person 
wants to filean appeal against the decree though 
the decree is in accordance with the award and not 
in excess of the award, such an appeal willbe in- 
competent, The fact that the filing of the award 
was followed by judgment and decree does not 
disentitle a person aggrieved from filing an appeal 
against the order filing or refusing to file the 
award, the same being expressly permitted by s. 104, 
al, (f). [p. 872, col. 1.) 

The High Court cannot interfere in revision 
merely because the lower Court has taken in the 
exercise of its jurisdiction a mistaken view as to 
what does or does not constitute misconduct on the 
part ofan arbitrator, 164 Ind, Oas, 848 (8) and 
Kali Charan Sirdar v. Sarat Ohander Chowdury (9), 
relied on. [p. 374, col, 2 

Once an arbitrator is appointed, the parties to 
the arbitration are entitled to insist that the arbi- 
tration should be proceeded with reasonable speed 
and ifthere be an unreasonable delay which is un- 
explained and not justified by the circumstances of 
the case the parties to arbitration will be justified 
in revoking the reference and if an award is given 
after a long delay the party will be entitled to ask 
the Court not to file the award. Coley v. Da Costa (D, 
107 Ind, Cas, 707 (2) and Postonjee Nussurwanjee v. 
Manockjee & Co, (3), relied on. [p. 373, col. 1] 

Unreasonable delay onthe part of the arbitrator 
amounts to legal misconduct, Coley v. Da Costa (1), 
relied on, [p. 372, col. 2.) 

The arbitrator may not bestrictly bound by the 
rules and procedure observed in Courts but this 
does not mean that his procedure should be opposed 
to natural justice. [p. 373, col. 2.3} 


O. R, App. of the order of the Court of 
the District Judge, Raipur, dated 21, 1939. 

Rai Bahadur D, N. Chowdhary, for the 
Applicant. 

Mr, R. N. Padhye, for the Opposite Party. 


Order.—The applicant and non-appli+ 
cant who were partners in some business 
referred their dispute relating to some con» 
tract works carried on by the partnership to 
the sole arbitration of Khan Bahadur Tara: 
pore, Barrister-at-Law of Drug by an agree- 
ment, dated December 19, 1935. The 
account- -books -belonging:-to -the business 
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were handed over to the arbitrator. The 
arbitrator made an award on March 4, 1937, 
and the appellant Kesholal applied under 
Sch. IL. para. 20 of the Civil P, ©. for filing 
the award and for obtaining a judgment 
and decree according to the terms of the 
award. This application was opposed by 
the present nonsapplicant who was the 
non-applicant in the procsedings on several 
grounds. The main contention on behalf of 
the non-applicant was that the award was 
unreasonably delayed and was given by-the 
arbitrator after the non-applicant had 
served him with a notice informing him that 
there was a delay in pronouncing the award 
and that circumstances have since changed 
which showed that the arbitrator was not 
a suitable person to deliver an award 
regarding the dispute between the parties, 
It was also complained that the arbitrator 
did not grant any hearing to the non-applis 
cant and decided the case without affords 
ing him necessary opportunity for explain- 
ing how the accounts stood between the 
parties. The award of the arbitrator was 
wholly in favour of the applicant, and it 
was urged that this applicant had worked 
for Khan Bahadur Tarapore, as polling 
agent during his election for the Legis» 
lative Assembly, while the noneapplicant 
though requested declined to work for him 
and this has led to an award being given. 
against the non-applicant 

The trial Court after hearing the evidence 
in the case ordered that the award was not in 
any way vitiated and that it may be filed. 
It pronounced judgment accordingly and a 
decree followed. The non-applicant filed 
an appeal against the order filing the award 
and the lower Appellate Oourt came to the 
conclusion that the lower Court was wrong 
in filing the award. It set aside -the order 
of the trial Court and dismissed the appli- 
cant’s claim to have the award filed. It is 
against this decision of the lower Appellate 
Court that the present application has been 
filed before me, | 

It is faintly argued that no appeal lay 
before the lower Appellate Court inasmuch 
as there was a decree passed in the case and 
inasmuch as the decree was not in excess of 
the award or such as could not be said to 
bein accordance with the award and no 
appeal lay. This contention, however, is 
based upon a misconception of Sch. II, 
para. 21, of the Oivil P. O. Ssction 104, 
of the Oivil P. O., cl, (f) distinctly permits 
an appeal from an order filing or refusing 
to file an award in an arbitration without 
the intervention of the Court.’ The appli- 
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cant was, therefore, entitled under s. 104, 
cl. (f) of the Civil P.O. to file an appeal 
against the order of the trial Court filing 
the award. Schedule IT, para. 21, does not 
take away this right of appeal that is given 
to a person aggrieved by s. 104, cl. (f) but 
only enacts that if a person wants to file an 
appeal against the decree though the 
decree is in accordance with the award and 
not in excess of the award such an appeal 
will be incompetent. The applicant does 
not wish to challenge the decree on any of 
these grounds. His appeal before the lower 
Appellate Oourt was not, therefore, one con+ 
templated by Sch. II, para. 21, sub-cl. (2). 
His was an appeal under e. 104, cl. (f) IE 
his appeal succeeded the judgment and 
decree that followed the order of the trial 
Court would necessarily be vacated as a 
result of his success in the appeal. The 
fact that the filing of the award was follow- 
ed by judgment and decree did not dis- 
entitle a person aggrieved from filing an 
appeal against the order filing or refusing 
to file the award, the same being expressly 
permitted by s, 104, cl. (f). I, therefore, 
hold that an appeal lay to the lower Appel- 
late Oourt, 

The decision of the lower Appellate Court, 
however, is attacked before me on merite, 
and it is contended that the lower Appel- 
late Court was not right in refusing to file 
the award on the ground that the award 
was unreasonably delayed. It is further 
contended that the lower Appellate Court 
was wrong in making capital out of want 
of hearing the non-applicant before the 
arbitrator. That there was a delay in pro- 
nouncing the award is obvious from the 
fact that the agreement was entered into 
on December 11, 1935, and the award was 
pronounced so late as March 4, 1937, but it 
is argued that this is not an unreasonable 
delay and if the non-applicant considered 
that it was a delay of a nature which 
required explanation it was for him to have 
examined the arbitrator and proved that he 
was guilty of misconduct in not pronounce 
ing the award earlier, Inasmuch as the 
arbitrator has not been examined in the 
case and the delay has not been shown to 
be unreasonable the award was not vitiated. 
This reasoning does not appeal to me. It 
is really unfortunate that though the arbit- 
Tator was summoned as a witness by both 
parties he was not examined in the case, 
“It appears from the order sheet that on 
one or two cccasions he could not appear 
before the Court as he had work elsewhere 
and it appears that the parties eventually 
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gave him up and closed the case. This is 
thus a casein which except a copy of the 
award pronounced by the arbitrator and 
which was handed over to the applicant, 
there is absolutely nothing before the Court 
to show as to what the arbitrator was doing 
between December 11, 1935, when he was 
appointed an arbitrator till March 4, 1937, 
when he pronounced the award. The other 
side stated that when delay was complained 
of by the non-applicant in the trial Oourt, 
the delay was due to the non-applicant hime 
self partly and partly to the fact that the 
arbitrator being a busy lawyer could not 
find time to look to this arbitration earlier. 
The delay on the part of the arbitrator being 
apparent it was for the party who alleged 
that there was a proper explanation for the 
delay to prove the circumstances under. 
which the delay could be justified. No 
such evidence has been given in the case. 
The lower Appellate Court, therefore, came 
to the conclusion that there was a delay- 
which was not properly explained and that 
itself is a valid ground for revoking the 
reference and vacating the award. In this 
connection it is further argued that the 
trial Court did not frame an issue on the 
point of delay and this was not noticed by 
the lower Appellate Gourt. I do not find 
any complaint before the lower Appellate 
Court for an issue on the point of delay. 
The trial Court has dealt with the point 
under Issue No.1 (e) The parties knew 
what they had to prove as they themselves 
had made allegations on the point of delay. 
It does not appear to me that an injustice 
has been caused to any party. Had there 
been any such injustice the complaint 
should have been made in the lower Appel- 
late Court. Unreasonable delay on the part 
of the arbitrator amounts to legal misconduct- 
is laid down in Coley v. Da Costa (1) and 
Bhogilal Purshotam v. Chimanlal Amritlal 
(2). In Coley v. Da Costa (1), the delay was 
not for more than a year and there it was 
held that it was such a delay as entitled a 
party making the submission to the arbitra- 
tion to revoke the reference and withdraw 
the proceedings from the arbitrator. In 
Bhogilal Purshotam v, Chimanlal Amrit- 
lal (2), the delay was for about 5 years but 
the length of the delay was not the criterion 
for the decision of the case. At p. 120* 
the cage in Coley v. DaCosta (1), was 


(1) 17.0 200. 
(2) 52 B 116; 107 Ind. Oas, 707; A I R 1928 Bom, 
49; 30 Bom. L R 92. 
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noticed by their Lordships of the Bombay 
High Oourt and it was stated that in that 
cass ; 

“there was an agreement to go to arbitration or 
March 31, 1886. Nothing appears to have been done 
by the arbitrators beyond the fact that two or three 
meetings were held, and matters so continued till 
December 8, 1886, on which date ons of the parties 
wrote withdrawing from the arbitration. The point 
was whether he was entitled to do that, and the 
Court held that he was.” 


What is necessary in such a case of arbite 
ration is that once an arbitrator is 
appointed the parties to the arbitration 
are entitled to insist that the arbitra- 
tion should be proceeded with reasonable 
speed and if there be an unreasonable 
delay which is unexplained and not justified 
by the circumstances of the case the parties 
to arbitration will be justified in revoking 
the reference and if an award is given 
after a long delay he will be entitled to ask 
the Court not to file the award. Their 
Lordships of the Privy Council also observed 
in Pestonjee Nussurwanjee v. Manockjee 
& Co. (3) :— - 

“If nothing whatever had occurred since the 
appointment of the arbitrators in June, 1864, and all 
matters between the appellant and the respondents 
had remained in exactly the same position that they 
were in at the date of the submission to arbitration, 
their Lordships are disposed to think that this delay 
of the arbitrators would have justified the course 
which the appellant adopted.” 

The authorities, therefore, clearly indicate 
that even a delay of one year in arbitration 
proceedings, if not properly accounted for, 
vitiates the award. As there is no explana- 
tion whatsoever in this case as to why the 
delay occurred the award could be set aside, 
The lower Appellate Court bas set aside the 
award also on another ground, uamely, that 
this was a cage in which there was no hear- 
ing and the arbitration proceedings were 
conducted in such an irregular manner as 
was opposed to the principles of natural 
justice. The learned Oounsel for the appli- 
cant before me argued that this was not a 
case in which any hearing as such was 
required as the parties had placed the 
accounts in the possession of the arbitrator 
and the arbitrator had to arrive at a deci- 
sion independently asit were without the 
aid of the parties. The evidence given by 
the non-applicant himself is relied on in 
support of this contention. The non-appli- 
cantin his evidence stated that he asked 
the arbitrator several times whether he 
had given his decision and whether he 
wanted his help and that he was ready to 
explain the accounts if he did not undere 


(8) 12 M I A112 (131); 10 W R 51; 2 Suther, 164; 2 
Sar. 390 (P O). $ 
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stand anything in them but the arbitrator 
never asked him to go and explain the 
points in the accounts. On the basis of this 
evidence it is stated that this was a matter 
in which in all probability the arbitrator 
did not think ib necessary to have anything 
explained by any party as he could undere 
stand everything that was in the accounts 
and decided the case. The lower Appellate 
Court took the view that if the parties did 
not agree and refer the matter to arbitra- 
tion it necessarily meant that there were 
disputes between the parties, They wanted 
someone else to decide these disputes. In 
this case the agreement between tLe parties 
is not before the Court, the proceedings of 
the arbitrator are not before the Court and 
the evidence of the parties to the arbitra- 
tion in this case disclosed that there was no 
sitting of the arbitration. Both parties 
admit that the arbitrator did not call any 
of them before pronouncing the award. It 
is impossible to believe that there were no 
points of difference between the parties in 
the case and if there were points for differ- 
ence, then unless the parties were called 
and asked to state their respective cases 
with reference to those points it was not 
possible for the arbitrator to arrive at a 
proper decision. The pleadings in this 
case which were recorded by the trial Court 
indicate that there was a difference as to 
how many contract works were such as 
could be called partnership works. One 
party stated that there were nine such con» 
tract works and another party stated that 
there were only five such contract works 
which were partnership ones, This also 
shows that there were matters which requir- 
ed proper scrutiny by the arbitrator, but 
if he did not hear the parties and decided 
to pronounce the award it must necessarily 
be a proceeding which is opposed to the 
principle of justice. The arbitrator may 
not be strictly bound by the rules and pro» 
cedure observed in Courts but this does 
not mean that his procedure should be 
opposed to natural justice. It is very 
significant to note that after the appoint- 
ment of Khan Bahadar Tarapore on Decem- 
ber 11, 1935, we do not know of any hear- 
ing for the arbitration procsedings. For 
the first time we see Khan Bahadur Tara- 
pore writing tothe applicant on January 20, 
1937, wherein he states that P,W.D. esti- 
mates had not yet been handed over to him. 
It isin this very letter that the arbitrator 
requests the applicant to help him in his 
election. The non-applicant in the witness- 
box stated that he declined to help the 
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arbitrator in his election and finding that 
the other party was willing to help him he 
posted a letter to the arbitrator on Febru- 
ary 23, 1037, complaining that the arbitra- 
tion was delayed and no award was given 
and that cireumstances have since changed 
‘which made him revoke the authority given 
to him to arbitrate on his behalf. This 
letter strangely enough reached Khan 
Bahadur Tarapore, on March 4, 1937, and it 
is on this very date that he pronounced his 
award. It is not quite clear from the record 
whether the award was pronounced before or 
after the receipt of the letter. The learned 
QCounsel appearing for the non-applicant 
before me stated that the letter was posted 
from a place only 20 miles from Drug and 
ordinarily it should not have taken long 
to reach Drug, The applicant has admitted 
in the witness-box that he worked as a 
polling agent for Khan Bahadur Tarapore. 
the arbitrator. We have thus the fact that 
the applicant was the polling agent of 
Khan Bahadur Tarapore, while the non- 
applicant had declined to work for Tara- 
pore. Under these circumstances the non- 
applicant wrote the letter on February 23, 
1937, informing Khan Bahadur Tarapore, 
not to arbitrate under the authority given to 
him and strangely enough we find on the 
very day on which Khan Bahadur receives 
the letter the award was pronounced, an 
award which is wholly in favour of the 
other party and against the non-applicant, 
The circumstances of this case, therefore, 
are such as justified the lower Appellate 
Court in concludiug that the arbitration 
proceedings were irregular and opposed to 
the principles of natural justice. Municipal- 
ity of Ahmedabad v: Ravjibhai Bhatlal (4) 
and Amir Begum v. Badr-ud-din Hussain 
(5). In U Piynnya Thiha v. U Ottama (6), 
their Lordships of the Rangoon High Court 
observed that to decide the case, as the 
arbitrators did, without giving the appel- 
lants any opportunity of being present or of 
presenting their defence before the tribunal, 
was not only contrary to the rules but was 
manifestly a violation of natural justice 
that wholly vitiated the award that was 
made. The circumstances of the present 
case are worse than those in Rangoon case. 

The learned Counsel for the applicant 


(4) 59 B 268; 155 Ind, Cas, €69; AIR 1935 Bom 
127; 37 Bom. L R 69; 7 R B453. 
(5) 360 A 33%; 23 Ind, Oas. 625; AI R1914P O 


105; 17 O 0120; 180 W N 755; 12 A LJ 537; 16 
Bom. L R 413; (1914) M W N 472; 16 M L T 35; 27 
MLJ 181; 19 CL J 494 (P 0), 

(6) 13 R 648 (678); 157 Ind. Oas, 865; AIR 1935 
Rang, 376; 8 R Rang. 227 (F B} 
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laid great stress on Tulshiram v. Jhanaklat 
(7), and argued that the view taken by the 
lower Appellate Court was such as if the 
lower Appellate Court thought that it had 
the authority to hear an appeal against an 
award. Thisis not permissible in law as 
stated in Tulshiram V. Jhenaklal (7). In 
Tulshiram v. Jhanaklal (7), the District. 
Judge in refusing to file the award examin- 
ed merits of the award and came to the con- 
clusion that the award was not fair and 
refused to file it. It was, therefore, pointed 
out in that case that in Sch. If, para, 21, 
the Court has only to consider such grounds 
as are mentioned in paras. 14 and 15 of the 
schedule and not the merits of the award. 
Tn the present case it is not the merits of the 
award that were referred to by the learned 
District Judge but he considered only the 
objections which were tenable. under paras. 
14 and 15, of the second schedule of the 
Civil P. O, and came to the conclusion that 
there was misconduct on the part of the 
arbitrator which vitiated the award. 
Tulshiram Vv, Jhanaklal-(7), has, therefore, 
no application to the facts of the present: 
case. On the contrary it appears to me that 
this is a casein which the lower Appellate 
Oourt has taken a reasonable view of the 
conduct of the arbitrator and has rightly 
held that the award was such as could not 
be filed, and asthe lower Appellate Oourt 


` confined itself only to the objections that 


are tenable under paras. 14 and 15 of the 
second sechedule of the Civil P. C. and has 
not traversed beyond them there is no 
reason as to why there should be any inter- 
ference in revision of the decision of the 
lower Appellate Oourt. Even if the deci- 
sion of the lower Appellate Oourt were 
erroneous that would not be sufficient to 
enable me to interfere with the decision in 
revision. Devidass v. Nilkanthrao (8), Their 
Lordships of the Oaleutta High Court in 
Kali Charan Sirdar v., Sarat Chander 
Chowdhury (8), laid down that the High 
Court cannot interfere (in revision) merely 
because the lower Court has taken in the 
exercise of its jurisdiction a mistaken view 
as to what does or does not constitute mis- 
The scope of revision under 
s. 115, is very limited and nothing has been 
argued before ms which will bring the 
case for interference within that limited’ 
scope, 


(7) I LR (1936) Nag. 44 (46-47); 165 Ind. Oas, 556; 
AIR 1936 Nag. 197; 19 NL J151;9 R N 88. 

(8) IL R(1936) Nag. 73; 164 Ind. Cas, &48;A TR 
1936 Nag. 157; 9 R N36 . : 6 : 

(9) 30 O 397;7 O WN 545. 
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The application for revision is rejected 
with costs. Counsel's fee Rs. 30, 


8, Application dismissed. 





BOMBAY HIGH COURT 
Appeal No, 25 of 1939 
March 11, 1940 
Beaumont, O. J. AND KANIA, J. 
RAMOHANDRA B. LOYALKA—~ 
DgeeNpANT—APPBLLANT 


versus 
SHAPURJI N. BHOWNAGREE~— 
PLAINTIFF—RESPONDENT 

Contract Act (IX of 1872), ss. 124, 126, 135—Con- 
tract of indemnity and guarantee — Distinction 
pointed out—Sub-brokerage contract held tobe of 
indemnity — The contract embodied in letter held 
netther one of indemnity nor of guarantee. 
fi A contract of guarantee involves three parties—the 
creditor the surety and the principal debtor. Of 
course, the contract need not be embodied in a single 
‘document. There must be a contract, first of all, 
between the principal debtor andthe creditor. That 
lays the foundation for the whole transaction. Then 
there must be a contract between the surety and the 
creditor, by which the surety guarantees the debt, and 
no doubt the consideration for that contract may move 
either from the creditor or from the principal debtor 
or both. But if those arethe only contracts, the case 
is one of indemnity. In order to constitute a contract 
of guarantee there must be a third contract, by 
which the principal debtor expressly or impliedly 
requests the surety to act as surety. Unless that 
element is present, it is impossible to work out the 
rights and liabilities of the surety under the Oon- 
ret Ael; 95 Ind. Oas. 154 (3), relied on. [p. 376, 
col, 

Where under a sub-brokerage contract, the sub- 
broker is to get fifty per cent. broker’s commission, 
to introduce constituents to the broker and to be 
answerable to the broker for the performance, by the 
constituents introduced, of their obligations, the 
contract is one of indemnity and not of guarantee and 
consequently the broker is under s. 135, Oontract Act 


entitled to compromise the amount due from the 
constituents without the consent of the sub- 
broker. 


{English and Indian case-law relied on]. 

Where under the above contract the sub-broker 
after undertaking to make good the loss arising out 
of the default of the constituents, agrees by a letter 
to be liable for an ascertained amount due from the 
various constituents introduced by him and stipulates 
that the amount should be debited to his account, 
the contract embodied in the letter is neither a con- 
tract of indemnity nor a contract of guarantee. 


Messrs. N. P. Engineer and F. J. Coltman, 
for the Appellant. 

Mr. J, S. Khergamwalla and Sir Jam- 
shedjt Kanga, for the Respondent. 


Beaumont, C. J.— This is an appeal 
from a decision of Somjee, J. The plaintiff 
is a sub-broker and was employed as such 
by the defendant, who is a broker, on the 
terms of a contract, Ex. A, which was 
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subsequently modified by Ex. B, to which 
document I will refer in a moment, The 
plaintif sues for an account of the coms 
mission payable to him under the agree 
ments, The only substantial point,-which 
appears to have been argued before the 
learned Judge and which has been argued 
on this appeal, is as to the liabity of the 
plaintiff in respect of default made by the 
clients introduced by him, The learned 
Judge held that the plaintiff had been 
discharged from liability under cirsum- 
stances which I will narrate in a moment, 
and the real question is whether that order 
is right. The learned Judge referred the 
matter to the Commissioner for taking 
accounts, and no doubt the matter will 
have to be referred to the Commissioner, 
and the only question before us is as to the 
basis on which these disputed items should 
be dealt with. The contract, Ex. A, is 
in the form of a letter dated March 12, 1935 
it is addressed by the plaintiff fo the 
defendant and says; 

“With reference to the business in shares, securi- 
ties and other commodities which I have agreed 
to canvasg from my constituents approved by you, 
and to: introduce and place with or procure to 
-you I hereby agree with you as follows;—~ 
That I shall be answerable and responsible to 
you for all business secured by me from my consti- 
tuents and to be answerable and responsible for the 
due payments by the said constituents for all 
moneys due in respect of such business as you may 
from time to time transact at my request and I 
agree on demand to make good any default on 
part of my said constituents and also to pay all 
damages, costa, charges and expenses that may be 
incurred by you or due to you by reason of such 
default, 

It is agreed that I shall be entitled to get fifty per 


. cent, return of brokerage for business secured by me,” 


That is a common form of sub:brokerage 
contract, under which the sub-broker gets 
fifty per cent, broker's commission, intro» 
duces constituents to ths broker and is 
answerable to the broker for the perform- 
ance by the constituents introduced of 
their obligations. Subsequent to the date 
of that contract certain constituents intro- 
duced by the plaintiff to the defendant 
made default, and on June 29, 1935, the 
plaintiff wrote another letter to the defend- 


ant which is Ex. B. He says: : , 
“At the foot of the account of clients introduced 
by me a total balance of Rs. 16,176-3-9. (Rupees 


-sixten thousand one hundred and seventy-six, annas 


three, nine pies) is due and payable to you from 
some client the details of which are as follows:” 


Then the letter sets out the name of six 
clients and the amounts due from them, 
making the total referred to. Then the 
letter goes on: 

“It is hereby agreed between us to-day that I 
should pay you the abovesaid balance in the fol- 
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lowing way: Please debit this amount to my ac- 
count and in future credit whatever amount or 
amounts you realize from the abovenamed gentle- 
men to my account towards the payment of the 
balance due to you.” 


Then there is a provision for making 
gocd this liability out of half the fifty per 
cent, brokerage payable to the plaintiff. It 
appears that in the case of three of the 
constituents the defendant compromised the 
amount due for something less than the 
full figure, and we are told that the coms 
promises were embodied in decrees of the 
Court. The compromises were arrived at 
without the consent of the plaintiff, and 
his contention is that as a guarantor he is 
thereby discharged from his obligation to 
pay the debts of those constituents. 

The first question argued and decided 
by the learned Judge is whether the first 
document, Ex. A, is a contract of guarantee 
or a contract of indemnity, If it is a 
contract of guarantee, no doubt making a 
settlement with tke principal debtor be- 
hind the back of the surety would dis- 
charge the surety. The learned Judge held 
that tke contract was a contract of 
guarantee, but I am ‘unable to agree with 
that view, We were referred to two Eng- 
lish cases, Harburg India Rubber Comb Co. 
v. Martin (1) and Montagu Stanley & Co. v. J. 
C. Solomon Lid. (2) in which a very similar 
contract fell to be considered by the Court, 
and in both these cases the Court held that 
the contract was a contract of indemnity, 
and not a contract of guarantee, within the 
meaning of s. 4 of the Statute of Frauds 
which requires that a contract to answer 
for the debt, default or miscarriage cf 
another shall be in writing. The ground 
on which the English Courts based their 
decisions was that under a contract of this 
nature the guarantor is not interested solely 
in the guarantee; he is interested in the 
subject-matter of the contract, because he 
is getting substantial payments under the 
contract, and therefore tte contract is one 
of indemnity and not of guarantee. Apart 
from that, | think that the contract is a 
contract of indemnity within the meaning 
of the Contract Act. Section 124 defines a 
contract of indemnity as being a contract 
by which one party promises to save the 
other from loss caused to him by the con- 
duct cf the promisor himself, or by the 
conduct of any other person. This cons 
tract seems tome clearly to fall within the 
terms of that definition. The promisor is 


(1) (1902) 1K B778;71 LIK B 529; 86 A 
WR 449; 18 T L R422, ; 86 L T 505; 50 


(2) (1932) 1 K B 611, 
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agreeing to save the promisee from loss 
occasioned by the conduct of the consti- 
tuents intrcduced. On the other hand, a 
contract cf guarantee is defined in s. 126 
in these terms : ; 

“A ‘contract of guarantee’ is a contract to per- 
form the promise, or discharge the liability, of @ 
third person in case of his. default. The person 
who gives the guarantee is called the ‘surety’: the 
person in respect of whose default the guarantee 
is given is called the ‘principal debtor’ and the 
person to whom the guarantee is given is called 
the ‘ereditor'. 


It is I think true that a contract might 
fall within both those definitions, but it is 
clear from s. 126 that a contract of gua- 
rantee involves three parties—the creditor 
the surety and the principal debtor—and 
I agree with the view taken by the Madras 
High Oourt in Pertyamianna Murakkayar 
& Sons v. Banians & Co. (3) that a con» 
tract of guarantee involves a contract to 
which those parties are privy. Of course, 
the contract need not be embodied in a 
single document, but I think there must 
be a contract or contracts to which the 
three parties referred to in s, 126 are 
privy. There must be a contract, first of all, 
between the principal debtor and the credi» 
tor. That lays the foundation for the whole 
transaction. Then there must be a Cone 
tract between the surety and the creditor 
by which the surety guarantees the debt 
and no doubt the consideration for that 
contract may move either from the creditor 
or from the principal debtor or both, But if 
thcse are the only contracts, in my opinion, 
the cage is one of indemnity. In order to 
constitute a contract of guarantee there must 
be a third contract, by which the principal 
debtor expressly or impliedly requests the 
surety to act as surety. Unless that element 
is present, itis impossible in my view to 
work out the rights and liabilities of the 
surety under the Contract Act, Section 145 
provides that in every contract of guarantee 
there is an implied promise by the principal 
debtor to indemnify the surety. It is ime 
possible to imply a promise by the princi- 
pal debtor to indemnify the surety, unless 
the principal debtor is privy tothe contract 
of suretyship. A promise cannot be implied 
against a stranger to the transaction of 
guarantee, Again, the right of a surety to 
call upon the priacipal debtor to discharge 
the debt of the creditor which has become 
due,—a right which is referred to in Mulla’s 
note to s. 145, Contract Act, and is illus» 
trated by the English case there referred 


(3) 49 M 156; 95 Ind, Cas, 154; A IR 1926 Mad. 44 
23 L W 432, 
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to Ascherson v. Tredegar Dry Dock and 
Wharf Co.» Ltd. (4), cannot-be worked out, 
unless the principal debtor has authorized 
the contract of suretyship, Unless he 
has done that, the surety is noi in a position 
to compel the principal debtor to pay the 
debt. In my view, therefore, Ex, A is a con- 
tract of indemnity and not a contract of 
guarantee ; the principal debtors, namely 
the constituents introduced by the plaintiff 
not only knew nothing of the alleged 
guarantee, but were unascertained when the 
contract was made, 

But even if Iam wrong on that point, 
I feel no doubt whatever that under Ex, B 
the plaintifi is liable to pay the whole 
amount of Rs. 16,176 therein referred to. 
Ex. B is, I should say, neither a contract of 
guarantee nor a contract of indemnity. It 
is a contract to pay an agreed sum ascertain- 
ed, I will assume, as the amount due on a 
contract of guarantee. I can see no answer 
on the partof the plaintiff to a suit against 
him for payment of the agreed amount. No 
doubt, had such a claim, been made against 
him, he would bave been entitled to require 
the defendant to assign to him the debts 
covered by his contract, and if the creditor 
had compromised some of those debts withe 
out consulting the plaintiff, tte plaintiff 
might have challenged the compromise. 
But he woutd then have to show that he had 
suffered loss by reason of the compromise, 
and that he has not done. Prima facie under 
s. 135, Contract Act, and also under the 
express terms of Ex. B, Iam of opinion, that 
the defendant was entitled to compromise 
the claim. Exhibit B refers to his giving 
credit to the plaintiff for whatever amount 
oramounts the defendant realized from the 
named clients. I think that implies a right 
to realize the amount in the ordinary course 
of business, There is no suggestion here 
of any collusion or imprudent conduct in 
arranging the compromise. In my opinion, 
therefore, the defendant is entitled to claim 
as against the plaintif the amount due 
under Ex. B, less the sums which he has 
actually received in respect of the debtors 
named in that document, and that amount 
will have to be set-off against anything due 
to the plaintiff for sub: brokerage. 

Kania, J.—The relevant facts and docu» 
ments have been summarized in the judg- 
ment just delivered by the learned Ohief 
Justice. The question for consideration is 
whether the document of March 12, 1935, 

_is a letter of guarantee or of indemnity. 
(4) (1909) 2 Ch. 401; 78 L J Ch, 697; 101 L T 519; 16 
Manson 138. 
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Sections 124 and 126, Contract Act, state 
when a contract amounts to one of indem- 
nity and when of guarantee. Section 126 
in terms states that the contract of gurantee- 
iga contract to perform tha promise or 
discharge the liability of a third person in 
case of his default. That presupposes the 
existence of a named promisee, or the exist» 
ence of the liability of a third party when: 
the guarantee is offered. It does not con- 
template an arrangement between two par- 
ties under which, in consideration of an 
amount to ba paid by the promises, the pro: 
misor agrees to indemnify him in respect 
of the promise of someone or the action 
of someone else as mentioned in s, 124, 

Exhibit A in this case is the general 
arrangement made between the plaintiff 
and the defendant and shows that the- 
plaintiff agreed to save the defendant from: 
any loss which he would suffer by reason: 
of the defendant effecting transactions at 
the request of the plaintiff. The general: 
scheme is that the plaintiff agreed to be- 
responsible for due payments in respect 
of transactions which were to be effected at 
his request,to make good any default and: 
to pay the damages, costs and expenses that 
may be incurred due to such default. I, 
therefore, think that the very first elemsant 
required to make it a contract of guarantee 
when the letter of March 12, 1935, was 
passed, is wanting in this case, Sutton & 
Co. v. Grey (5) and Montagu Stanley & Co. 
v, J. C. Solomon Ltd. (2), where the contracts 
between the broker and a person who 
stood in the position ofa sub-broker were 
in almost similar terms, decided that the 
contract wasone ofindemnity and not of 
guarantee. The test there laid down is 
whera the sub-broker is interesied in the 
transaction to be effected, apart from the 
fact that he had agreed to be liable, the 
contract is one of indemnity. There is 
nothing to show that ss. 124 and 126 give 
a go-by to this distinction which has been 
so well recognized in England. Periya- 
mianna Murakkeyar & Sons v. Banians & 
Co. (3), was also relied upon by the appel- 
lant. It seems to me that in the absence 
of three parties, in which one is a principal. 
debtor and another a creditor, unless. 
the the third party, who is the surety, 
agrees to make good the loss, the transac« 
tion is not complete. Individual contracts. 
between the principal debtor and creditor, 
and between the creditor and surety are 
not sufficient to.spell out a contract of 

(5) (1894 1 QB 285; 63 L J QB 633; 9 R 106; 6% 
LT 673; 42 W R 695, 


378 


guarantee. There must be a third contract 
‘either expressly made or arising by the 
‘conduct of the parties by which the prin- 
cipal debtor agrees to satisfy the claim 
of the surety. If the surety satisfies the 
claim of the creditor without such contract, 
the action of the surety would be voluntary, 
and the debtor may repudiate all liability 
for the payment made by the surety, on the 
ground that he had never requested the 
surety to make any payment, 

The second agreementin this case, more- 
over completely defeats the plaintiff's claim. 


‘By that agreement the plaintiff agreed to. 


be liable that day for the amounts men- 
tioned in the document. Hestipulated that 
the amount should be debited to his account 
that day. If that was done, the defendant 
‘was not obliged to do anything more nor 
‘take any steps against the six constituents 
whose names were mentioned in the letter. 
The only argument urged on behalf of the 
Plaintiff is that by the compromise made 
by the defendant, with three out of the 
‘BIX constituents, his remedies against 
those three parties are lost. In the first 
place, this is no argument, His rights, if 
any, come into existence only when he 
makesthe payment and not before. If he 
-chooses not to make a payment fcr an in- 
‘definite time, there is nothing lo prevent 
the defendant from attempting to recover, 
as best ashe could, the amount which the 
constituents had to pay. The writing, Ex. B, 
‘does not in terms deprive the defendant of 
thatright. Indeed, it contemplates the re- 
covery of those amounts from the constitu- 
ents by the defendant. If the plaintiff takes 
no steps and permits the claims to be time» 
arred, he could not blame the defendant. 
If therefore the defendant proceeded and 
-got what he could, as a prudent man, it 
was not open tothe plaintiff to challenge 
those transactions without showing that the 
Compromise was not bona fide or was one 
which a prudent man would not enter into. 
‘The plaint in this case does not suggest that 
‘the compromise was imprudent in any way. 
Tke only ground on which the compro 
misés were challenged was that the plaint- 
if did not consent to the same. But in law 
that does not appear to be necessary under 
‘the circumstances of the case. I therefore 
think that the plaintiff's contention fails. 
I agree that the decree suggested in the 
judgment just delivered be passed, 

Per Curlam.--We vary the Judge's 
order by striking out the .first declaration, 
and in lieu thereof declare that the defend- 
ant is entitled to recover from the plaintiff 
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the amounts shown in Ex. B against the 
names of H. E. Patel, S. N. Dabash and 
M.N. Billimoria, less the amount or amounts 
actually realized by the defendant from 
any of those persons. In other respects the 
order made by the Judge to stand. The 
reapondent to pay the costs of the appeal. 
D Order accordingly. 


MADRAS HIGH COURT . 
Oivil Revisicn Petition No. 49 of 1939 
April 26, 1940 
WADSWORTH AND PATANJALI SASTRI, JJ. 
OHIDAMBARAM IYER-—-PRRNTJONER 


versus 
MANEKAVASAGAM PILLAI AND ANCTAER 
RESPONDENTS 

Madras Agriculturists' Relief Act (IV of 1938), 
s. 9, Proviso—Applicability of proviso more than once 
in scaling down debt under s. 9. 

In sealing down a debt under s. 9 (1), Mad. 
Agri. Relief Act, the proviso to that section can be 
applied more than once, until the debt is traced 
back to the principal amount originally advanced. 
There is nothing in the language of the proviso to 
s. 9 to suggest thatit can be applied but once in 
the process of scaling down, The object of the 
Legislature in enacting this provision is plainly to 
require the Court to trace the debt back through 
various renewals to the principal sum or sums ori- 
ginally advanced and scale it down under s, 8 or 
s. 9 as the case may be. 


O. R. P. to revise the order of the Sub» 
Judge, Tinnevelly, dated October 6, 1938. 


Messrs, R, S. Srinivasachari and K, V. 
Rajagopalan, for the Petitioner. 

Mr, P. N. Marthandam Pillai, for tho Res- 
pondents, 


Patanjali Sastri, J—The main ques» 
tion arising for decision in this civil revi- 
sion petition is whether in scaling down a 
debt under s. 9 (1), Mad. Agri. Relief Act, 
the proviso to that section can be applied 
more than once, until the debt is traced 
back to the principal amount originally 
advanced. The petitioner obtained a dec» 
Tee against the respondents in 8. O. 5. 
No, 447 of 1937 on the file of the lower 
Court on a promissory note executed on 
April 9, 1935. This promissory note was 
executed in renewal of an earlier debt in» 
curred in April 1933, which itself was the 
result of a settlement in respect of dealings 
which commenced in June 1931. 

The petitioner’s learned Counsel contends 
that in scaling down the decres debt in 
question under s. 9 (1) of the Act, the 
Court can have regard to the earlier debt 
of April 1933, but it cannot go further back : 
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to the commencement of the dealings in 
1931 and seale down the debt under s. 8 
with reference to the principal sums then 
advanced. We are unable to accept this 
contention, There is nothing in the langu- 
age of the proviso to suggest that it can 
be applied but once in the process of scal- 
ing down. The section makes provision for 
scaling down debts incurred on or after- 
October 1, 1932 and directs that if any part 
of the debt sought to be scaled down is 
found to be a renewal of a prior debt, that 
part should be deemed to be a debt cons 
tracted on the earlier date and scaled down 
accordingly, but in doing so, if it isitself a 
renewal in part or in whole of a still earlier 
debt, the proviso comes into operation 
again, for it isan integral part of the mode 
of scaling down prescribed under the sec- 
tion. We are of opinion, that the object of 
the Legislature in enacting this provision 
is plainly to require the Qourt to trace the 
debt back through various renewals to the 
principal sum or sums originally advanced 
and scale it down under s, 8 ors. 9 as the 
case may be. 

- It was next urged that when the last 
promissory note on which the suit was 
brought was executed, there was an alloca= 
tion of the prior payments towards interest 
and the note was taken only for the princi- 
pal amount then found to be due and that 
there could be no question therefore of 
sealing it down. The respondents, however, 
denied such appropriation at the time and 
alleged on the other hand tbat the amount 
of the prcmissory note represented nothing 
but interest due on the original dealings. 
This is a question of fact on which the res- 
pondents’ case has been accepted by the 
Court below, and we are not prepared to 
interfere with its finding in revision. The 
civil revision petition fails and is dismissed 
with costs. 


N.=3, Petition dismissed. 
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Second Civil Appeal No. 370 of 1937 
September 19, 1940 
BENNETT, J. 

MOHAMMAD IFTIKHAR KHAN AND 
OTHERS —DBRENDANTS =A PPRLLANTS 
versus 
MOHAMMAD HAYAT KHAN AND OTHERB— 
DEFENDANTS ——RE3PONDENT3 
E Practice—Sale of share—Calculation, method of 
—Oertain acres of land out of khata sold—Sub- 
sequent sale of 4 anna fraction—Fraction is of 

original khata. 
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Where after a sale of cértain acres out of a cers 
tain khata, a 4 annafraction of the khata is sold, 
it means the 4 anna fraction of the original 
khata and notthe remaining khata after the origi- 
nel sale ofcertain acres. 


“5.0, A. against the order of the Civil 
Judge of Gonda, dated June 3, 1937. 


Mr. Haider Husain, for the Appellants. 
Mr. Mohammad Ayub, for Respondents, 


Judgment.—This is a second civil 
appeal against the judgment and decree 
passed by the learned Civil Judge of Gonda 
on June 3, 1937, upholding the decree 
passed by the learned Munsif of Gonda on 
September 3, 1936, decreeing in part a suit 
for partition. 

The suit was bronght by Hayat Khan 
for partition of an under-proprietary khata 
of 21.99 acres. Hayat Khan claimed a. 
lanna 9 piesin this khata, The Muneif 
held that he had this share, but did not 
decree him an area to the extent claimed 
by him. 

The facts of the case have not been very. 
clearly explained in the judgments of the 
lower Courts, The learned Counsel for the 
appellants, who are Nos. 1 to 4, 6 to 16, 18 
to 21, 24, 25 and 27 of the defendants, has 
explained them in the following way. He 
has first of all given the following pedigree 
which will help to elucidate the case. 


ISMAIL KHAN 
| 


| | 
Karim Dad Khan Nakched Khan 








l 
Gulab Khan 
(died issueless.) 

| | 
Mendu Khan sar Khan 

| 
Wajid Ali Khan 

Four sons 
(defendants Nos, 1 to4.) | 
| 
! | 
Lukman Khan Amjad Ali Khan 


(died iseucless.) 
Mst.Saleeman 
Nisan 
(daughter.) 


On the death of Ismail Khan khata No. 2 
consisting of 21.99 acres was divided: 
equally between his two sons, that is, each 
had an 8annas share, Karim Dad Khan's 
share was inherited by his son, Gulab 
Khan, and on Gulab Khan’s death this 


380 


8 annas share devolved on the sons of 
Mendu Khan and Manohar Khan, the former 
obtaining a 2 annas share each and the 
latter, that is Wjid Ali Khan, obtaining a 
4 annas share. 

Altogether, therefore, at that time Wajid 
Ali Khan had an 8 annas share, while 
Lukman Khan and Amjad Khan had a 
4 annas share each. 

Wajid Ali Khan transferred a 3 annas 
6 pies share and had consequently only a 
4 annas 6 pies share left. His four sons 
inherited this equally on his death, that 
is tosay, their shares were 1 anna 14 pies 
each, 

On the death cf Lukman Khan his share 
went to his brother, Amjad Ali Khan, who 
thus became possessed to an 8 annas 
share. On July 26,1901, Amjad Ali Khan 
transferred a1 anna share to Mohammad 
Husain by a sale deed, Ex. 9, 

On August 6,1910, Mohammad Husain 
sold this 1 anna share tothe plaintiff and 
a third person named Fazal Ali Khan. by 
a sale deed Ex. 1. 

On December 19, 1913, Fazal Ali Khan 
transferred his half anna share thus 
obtained to the plaintiff whoin this way 
came to hold the whole of the 1 anna share 
originally transferred by Amjad Ali Khan 
in 1901. 

Amjad Ali Khan was left with a 7 annas 
share and this he transferred in part to 
his daughter Mst. Saleeman Nisan, and in 
part to the defendants Nos. 1 to 4, scns of 
Wajid Ali Khan, He transferred to the 
latter a 3 annas share, that is to say, each 
got a nine pies share in addition to the 
share of 1 anna l} pies inherited by each 
of them from their father Wajid Ali Khan. 

One of these four defendants, Abdul 
Ghaffar Khan, (defendant No, 4 now dead 
and represented in this appeal by his 
minor sons) transferred a nine pies share 
out of his 1 anna 102 pies share to the 
plaintiff who thus became possessed of a 
1 anna 9 pies share. 

The facta stated above are not in dis- 
pute. It appears, however, that in addition 
to the above transfers there were a number 
of other transfers of specific plots which 
affected the shares of certain share holders, 
It is said that mutation was effected on 
these transfers of specific plots, that is to 
say, the transferees were shown as holders 
of these plots. but at the same time the 
shares of the transferors remained recorded 
as before, the mutation Court having no 
power to alter them. The result was that 
while certain persons continued to be re- 
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corded in the revenue papers as holding 8 
certain share, that share was actually dimi- 
nished as a result of the transfers of 
specific plots, that is, the share recorded 
was in excess of the real share. 

It is said in particular that although 
Abdul Ghaffar Khan purported to havea 
1 anna 104 pies share when he transferred 
a 9 pies share to the plaintiff, he had 
not actually a 1 anna 104 pies share because 
his share had been reduced by various - 
transfers. At the same time it is admitted 
that he still had left at least a 9 pies 
share to transfer, 

There is no dispute with regard to the 
l anna share obtained by the plaintiff from 
Mohammad Husain and Fazal Ali Khan in 
1910 and 1913. There had been no transfers 
to affect thisshare. The dispute between 
the parties relates to the 9 pies share 
sold to the plaintiff by Abdul Ghaffar Khan. 

The contention of the appellants was that 
since Abdul Ghaffar Khan had not as much 
as al anna 104 pies share when on May 11, - 
1925 he transferred a 9 pies share to the. 
plaintiff that 9 pies share should not be 
considered tobe a9 pies share of the 
original 16 annas, but only a 9 pies 
share in the 1 anna 104 pies of Abdul 
Ghaffar Khan as diminished by the trans- 
fers referred to, That is to say it is argued 
that there should be a reduction in the 9 
pies proportionate to the reduction in the 
l anna 104 pies. Learned Counsel for the 
appellants has suggested that if this view 
is accepted the case should be remanded 
to the trial Court to ascertain what on this 
basis a 9 pies share would amount to. 

The same ‘argument was put forward in 
the lower Courts, but did not find favour 
there. The Civil Judge has explained the 
appellants’ contention by a simple illustra- 
tion. He takes the case of a khata of 64 acres 
of which 24 acres are sold. A 4 annas 
share is subsequently sold. According to 
the appellant’s contention that 4 annas 
share really means a quarter of what is left 
in the khata after the sale of 24 acres, that 
is, a quarter of 40 acres and not a quarter of 
the original khata of 64 acres. 

The learned Civil Judge thought that. it. 
would be quite impossible to accept the 
appellants’ contention. He observed that. 
“fractions relate by their very nature to 
some one whole entity” and that it could 
not be that that entity “be something 
for one sub-division of the khata of some 
co-sharera but quite another for another 
sub-division of other co-sharers’, If the 
appellants’ contention were accepted, he. 


1941 


observed, one cosharer’s sale of a 4 
anna share would mean something and 
another co-sharer’s sale of a 4 anna 
share would mean quite another. He 
agreed with the Munsif that the sale of a 


fractional share meant the sale of that 


share out ofthe entire khata and not out 
of the area remaining after transfers of 
specife plots. 

Learned Counsel for the appellants cone 
cedes that there is no authority which 
would support a contrary view. The 
suggestion made on their behalf is 
apparently a novel one, I can myself 
see no good reason for dissenting from 
the view taken by the lower Courts. It is 
obvious that complications might ensue 
if any other view were taken. There 
appears to be no serious objection to the 
view whichhas found favour with the 
lower Courts, As the learned Counsel for 
the appellants admits, while the revenue 
papers continue to show the original share 
of a transferor even after a transfer 
diminishing that share has taken place, 
they also show what transfers of specific 
plots have taken place. It is possible, there- 
fore, for a would-be transferee to ascer- 
tain without much difficulty what shares 
or at least approximately what share, 
remains in his transferor's hands. Actual 
changes of the shares resulting from a 
transfer of specific plots would not, I under- 
stand, be made until partition, But all that 
is necessary for a would be transferee 
to consider is whether his transferor has, 
after previous transfers of specific plots 
are taken into consideration, the share 
which he desires to purchase. 

It appearsto methat more difficulties 
are likely to arisé from accepting the 
appellants’ contention than from adopting 
the normal method of calculation based 
uniformly on a16 annas unit, and Iam 
therefore not inclined, in the absence 
of any authority to the contrary, to adopt 
the other view. T think the lower Oourts 
decided the point rightly. I have little 
doubt also thatthe parties to the sale 
understocd that what was being sold was 
a 9 pies share out of the whole 16 
_ annas unit. 

The lower Appellate Court also consider- 
ed the effect of an arbitration award bet- 
ween certain defendants, and agreed with 
the trial Court also on this point. Learned 
‘Counsel for the appellants proposed to 
argue against the finding of the lower 
Courts with regard to this, but he conceded 
ihat the question was not included in any 
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ofthe grounds of appeal, He referred 
to the provisions of O, XLI, r.2of the 
Civil P, O, under which a Court can give 
leave to an appellant to argue on grounds 
not set forth in the memorandum of appeal, 
but he could not suggest any particular 
Teason why the leaveof the Oourt should 
be granted in this case. I see no reason 


. therefore to grant him leave. 


This appeal is accordingly dismissed 


with costs. 
D, Appeal dismissed. 
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MADRAS HIGH COURT 
Original Side Appeal No. 51 of 1939 
December 12, 1939 
Leaoa O. J. AND KEISHANSWAMI 
AYrANGAR, J. 

In the matter of GOODS os EDWARD 
CARMICHAEL MoCANKIE 
Inre WILFRID HAZELL SELL— 
PETITIONER~-APPELLANT. 

Succession Act (XXXIX of 1925), ss. 241, 228-— 
Construction — Person possessing property in India 
dying in England leaving will appointing executor 
in England—Ezecutor obtaining probate in England 
and applying in India through agent for grant of . 
letters wy admintstration—Agent, if entitled to letters 
of administration under s, 241 on application with copy 
of will annexed——S. 228, whether applies—Purnishing 
of security, if condition precedent. 

It could not have been the intention of the Legis- 
lature to compel an executor living abroad to come 
to this country to take out letters of administration 
personally when he has obtained probate of the will 
in his own country. Section 241, Succession Act must 
be read ascovering an application for letters of 
administration with a copy of the will annexed when 
the original cannot be produced because it is held 
by a Oourt abroad as the result of that Court having 
granted probate. 

Where therefore a person possessing property in 
India dies in England leaving a will by which he 
appointa a person to be his executor, who after 
obtaining probate of the will in England grants 
power-of-attorney fo a person in India to enable him 
to apply as his agent, the agent is entitled to the 
letters of administration on an application under 
s. 241 with a copy of the will annexed. Furnishing 
of security is not a condition precedent to the granting 
of probate as s. 228 has noapplication to such a case, 
In re the Goods of Leckie (1), followed. 62 Ind. Cas, 
513 (3), distinguished, In the Goods of Ashton (2), 
not followed. - 


0.8. A. from the order of Somayya J., in 
i 5 No. 164 of 1939 dated September 14, 
19398. 

Messrs. King and Partridge, for the- 
Appellant. 

The Advocate: General, Govt. Pleader and 
Mr. K. Rajah Ayyar, Amicus curia. 

Leach,C J.—This is an appeal from 
an order of Somayya, J. directing that letters 
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. of administration to the estate of one Ede 
ward Oarmichael McOQankie be issued to 
the appellant on the furnishing of security 
under s. 291, Succession Act. The appel- 
lant contends that the learned Judge should 
have held that he was entitled to letters of 
administration with a copy of the will 
annexed under s. 241 of the Act in which 
case he could not be called upon to furnish 
security. The deceased diéd in Littlehamp- 
ton, England, leaving a will dated February 
21,1936. Probate of the will was obtained 
in England. The testator appointed Mrs. 
Madeline Emily Hawkins his executrix. 
The executrix was not able to come to 

India to take out letters of administration 
and she granted a power of attorney to 
the appellant to enable her to apply as her 
agent, Since the Succession Act of 1865, it 
has been the practice of this Court to grant 
letters of administration with a copy of the 
will annexed in cases such as this without 
requiring security to be furnished, The 
‘Court is informed that the same practice 
has prevailed in the Oalcutta and Bombay 
High Courts. The learned Judge considered 
that the practice was in conflict with the 
wording of s. 241 and he refused to follow 
it, He held that the appropriate section was 
6 228 which meant that security would 
have to be furnished. 


Section 228 says that when a will has 


been proved and deposited in a Oourt of: 


competent jurisdiction situated beyond the 
limits of the Province, whether within or 
beyond the limits of His Majesty’s domi- 
nions and a properly authenticated copy of 
the will is produced, letters of administra» 
tion may bs granted with a copy of the 
authenticated copy of the will annexed. Sec- 
tion 228 isin Ohap.I of Part IX ofthe Act. 
This chapter contains general provisions with 
regard to the grant of probate and letters of 
administration. Secticn 241 falls in Chap, II 
which deals with limited grants. This sec- 
tion saysthat when an executor is absent 
from the province in which the application 
is made and there is no executor within 
the province willing to act, letters of ade 
ministration with the will annexed may be 
granted to ths attorney or agent of the ab- 
sent executor for the use and benefit of his 
principal, limited until he obtains probate 
or gets a grant of letters of administration 
‘tohimself. In addition to the assistance 
rendered by the learned Advocate for the 
appellant the Court has had the assistance of 
the learned Advocate-General. It has been 
accepted by Counsel that unless the exe- 
cutrix in England: can avail herself of 
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the provisions of s. 241, she must come 
out to India and apply herself for letters of 
administration, there being no other ssc- 
tion which can be read as permitting of au 
application being made by an agent in such 
case as this. Sections 242 and 243 allow ape 


. plications by agents but they do not apply 


here. Section 242 relates to the case where 


. the person to whom, if present, letters of ad- 


ministration with the will annexed might 
be granted is absent from the province 
and s. 213 toan application for letters of 
administration on intestacy. 

I donot think that it could have been 
the intention of the Legislature to compel 
an executor living abroad to come to this 
country to take out letters of administra» 
tion personally when he has obtained pro- 
bate of the will in his own country. It might 
be impossible fcr him to come to India and 


‘then the estate here would have to remain 


unadministered, Although it has never 
before been called uponto give a judicial 
pronouncement on the question, this Court, 
in common with the other Presidency High 
Courts, has, as I have already indicated, 
read s. 24l as covering an application for 
letters of administration with copy of the 
will annexed when the original cannot be 
produced because it is held by a Court 
abroad as the result of that Court having 
granted probate. The question wasraised in 
the Calcutta High Court in 1875 and it was 
decided thats. 212, Succession Act, 1865, 
which is the sameas s. 241 of the present 
Act, did apply in a case like the present one. 
The Calcutta case is In re the Goods of 
Leckie (|). There a British subject possessed 
of property both in India and in England 
died in England leaving a will by which he 
appointed four persons to be his executorsin 
England and one person to behis executor 
in India. The English executors obtained 
probate in England, but the Indian execus 
tor renounced. An application was then filed 
in the Oaleutta High Court for letters of 
administration with the will annexed to be 
granted to the attorney of the English exe- 
cutors, It was held thatthe attorney was 
entitled tothe grant. Phear, J. who decided 


-the case said that it would be in accordance 


with the practice cf the Court that letters 
of administration with the will annexed 
should be granted to the attorney of the 
English executors. 

In the course of his judgment Somayya, J. 
expressed the opinion that s. 241 is intend- 
ed toapply to the case where the executor 
is temporarily absent from the province but- 

(1) 15 Beng, L RApp. 8. < : 
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his return is contemplated. I do not share 
this opinion, I appreciate that the section 
might be read, as the learned Judge has 
read it, as applying only to the case where 
there is an application for letters of ade 
ministration with the original will annexed 
but to do so is to disregard the scheme of 
the Act. Inasmuch as it has been read by 
this Court and other High Courts for so 
many years in the brcader sense and in a 
Sense which avoids anomaly and bardship 
I consider Courts would not be justified in 
insisting on the strict construction. The 
learned Judgein the course of this judgment 
has referred to two cases In the Goods of 
Ashton (2) and Deputy Commissioner of 
Singbhum v. Jagadish Chandra (3), It has 
not been suggested at the bar thatthe latter 
case has application and in my opinion it 
has no bearing. The former case is in point. 
A Bench of the Allahabad High Court there 
insisted on the observance of the strict,let- 
ter cf s. 212 of the Act of 1865. The argu- 
ment that the strict letter must be followed 
is one that cannot be lightly brushed aside, 
but 1 consider that it should not prevail in 
view ofthe fact that it has been read dif- 
ferently for over half a century and that 
the broader construction is in keeping with 
the scheme of the Act. Consequently, I 
would allow the appeal and direct that let- 
ters of administration be issued to the pe- 
titioner under s, 241 which means without 
security. 

Krishnaswaml Ayyangar,J.—I have 
come to the same conclusion but not with- 
out hesitation. But for the uniform practice 
of this Court and of the Bombay and Oal- 
cutta High Courts I should have been 
inclined to agree with the opinion of Som- 
ayya, J. which is the same as the opinion 
expressed by the Allahabad High Court. I 
do not feel that the language of s. 241 is 
sufficiently clear to set aside this long prac- 
tice, more ‘especially when a strict inter- 
pretation is likely to lead to this result, 
namely that there would be no provision in 
the Act for an agent of an executor in a 
foreign country to apply for letters of ad» 
ministration in this country in circumstan- 
ces similar to those present in this case. 


N.S, 


(2) A W N 1905, 251. 
(3) 6 Pat, L J 411;62 Ind. Cas, 513; A I R 1921 Pat. 
206; 2P L T 683. 


Appeal allowed. 
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LAHORE HIGH COURT 
Second Appeal No. 1724 of 1938 
April 2, 1940 
Tex Oaanp, J. 

Firm NAND GOPAL-OM PARKASH 
Taroven BANARSI DAS—PLAINTI Wg 

APPELLANT 


VETSUS 
Firm MEHNGA MAL-KISHORI LAL— 
—DEFENDANTS-—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXX, 
r. 1, Eapl. (Panjab)—Rule is enabling—Alternative 
forms in which autts by or against joint Hindu 
family trading concerns may be brought, stated, 

Order X, r. 1, Civil P O., read with the 
“Tixplanation ?" is an enabling provision. Under 
that rule an alternative form has been provided in 
which suits by or against joint Hindu family 
trading concerns may be brought. In the Punjab, 
therefore, a joint Hindu family firm may sue either: 
41) in its “firm-name” if it hasany; or (2) all the 
members may sue jointly in their individual names;. 
or (3) in certain circumstances, e, g, when a con- 
tract had been entered into with the manager of 
the family firm he asthe karta may sue in his own 
name alone. 190 Ind. Cas. 78 (2), relied on, 177 
Ind. Cas, 918 (1), explained, 

The mere fact that a joint Hindu family trading 
firm gets itself registered under the Act, by itself” 
and without more, does not destroy its character: 
as such. 

8, A. from the decree of the Senior Sube- 
Judge, Amritsar, dated October 14, 1938. 

Messrs, Shamair Chand and Qabul Chand, 
for the Appellant. 

Bakhshi Bhagat Ram, 


for the Respon-- 
dents. ' 


Judgment,—The plaintiff-appellant des- 
cribed as.‘drm Nand Gopal-Om Parkash 
throvgh Benarsi Das, one of the proprietors. 
of the firm of Amritsar, Guru Bazar” insti- 
tuted a suit against the defendant “firm. 
Mebnga Mal-Kishori Lal through Jangi Mal, 
propretor’, for recovery of Rs. &88-9-9, al- 
leged to be due on a bahi account. The 
defendent pleaded that the suit was not 
maintainable as the plaintiff firm had not 
been registered under the Partnership Act. 
The defendant also denied tbe plaintiff's 
claim on the merits. In the replication it. 
was averred that the plaintiff was a joint 
Hindu family trading firmand therefore 
its registration wes not necessary, The de- 
fendant’s pleas on the merits were tra» 
versed. The trial Judge framed seven issues,. 
of which the first was in the following 
terms: J. Is the plaintiff firm a joint. 
Hindu family firm and its registration is. 
not necessary ? 

The other six issues related to the merits, 
He found issue No. 1 in favour of the plain-- 
tif, holding that the plaintiff firm was a joint. 
Hindu family firm, that there was not stran-- 
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‘ger partner in it and therefore the suit was 
maintainable in the form in which it had 
been brought. The issues on the merits 
were also decided in favour of the plaintiff 
firm and, in.the result, the suit was decreed 
. for the” full sum claimed with costs and 
` future interest. The defendant firm appealed 
` to the Senior Subordiate Judge, who came 
-to the conclusion that the evidence on the 
record was insufficient to prove that the 
plaintiff was a joint Hindu family firm. He 
held therefore that registration was neces- 
sary and as no certificate from the Regis- 
‘trar of Firms had been produced the suit 
was not maintainable, He also held that, 
even if the plaintiff-firm was a joint Hindu 
_ family firm, the suit could not be instituted 
“in ‘the “firmsname” but should have been 
brought in the name of all the members 
and, for this reason also, the suit should 
have been dismissed. He accordingly, ac- 
cepted the appeal, set saide the decree of 
the trial Oourt, and dismissed the suit, 
without going into the merites. 

On second appeal, it was contended that 
in holding that the plaintif firm was nota 
joint Hindu family firm, the learned Senior 
Subordinate Judge had ignored material 
-evidence on the record and had also misread 
important evidence. It was also urged that 
the trial Court had erroneously refused an 
-opportunity to the plaintiff to produce its 
account books from Oalcutta to corroborate 
the oral testimony tbat it was a joint family 
-concern and that the Senior Subordinate 
Judge has erred in drawing a presumption 
adverse to the plaintiff firm from its sup- 
posed failure to produce the books, An ap- 
plication under O. XLI, r. 27, Oivil P. C., 
was also presented, in which it was stated 
that “firm Nand Gopal:Om Parkash” had, 


in fact, been registered under the Pariner-. 


ship Act at Calcutta anda copy of a certi- 
ficate by tne Registrar of Firms, Bengal was 
presented showing, that thé firm had beer- 
so registered on June 18, 1934. 

After hearing Counsel for the respondent, 
I found that there was force in the conten- 
tion that the trial Court had erroneously 
refused an adjournment to enable the ap- 
pellant-firm to produce one of its partners 
with the account books from Calcutta. In- 
stead of remanding the case, I, with the 
concurrence of Counsel for both parties, re- 
corded the evidence myself. Narain Das and 
‘Charan Das of the plaintiff*firm appeared 
with their books and were examined end 
cross examined at length, The defedant- 
respendent also examined two witnesses in 
rebuttal. This evidence read with that pro» 
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duced at the trial conclusively establishes 
that “firm Nand Gopal-Om Parkash” is an 
undivided Hindu family trading firm, which’ 
is owned by the descendants of Hari Ram, 
The name of the co-parceners and their re« 
lationship with each other appear from the 
pedigree table (Ex. H.O/1) produced by 
Narain Das. The family has three firms, 
all owned exclusively by the descendants 
of Hari Ram. Originally, the family had 
one firm only, called Hari Ram-Dina Nath, 
Two firms were subsequently started, 
known as (1) Narain Das-Om Parkash and 
(2) Nand Gopal-Om Parkash, with funds 
taken from the parent firm. The last named 
firm hagits head office at Calcutta and a 
branch at Amritsar. The co-parceners live 
in commensality; they have a common mess 
and residence, though they occupy separate 
blocks of the same building. The entire 
family properties are owned by them jointly 
and marriage expenses of the children of 
the various branches of the family hava 
been defrayed from the common fund. The 
income-tax on the three firms is assessed 
and paid out of the joint funds, An attempt 
was made by the respondent to show that 
some immovable properties had been ag- 
quired in the name of individual members 
and not of the joint family as such of the 
karte, It was admitted by the plaintiff that 
the title deeds of some properties wera in 
the name of its members, but it has been 
shown from the account books (which are 
regularly kept and in which no defect was 
pointed out, though the respondent's Coun- 
sel had ample opportanity to inspect them), 
that the purchase price was paid from the 
joint family funds and that when some of, 
the properties were sold the sale proceeds 
were credited to joint account.. The repon» 


.dent also sent for the municipal records to 


show that water-tax of the houses in Amrit- 
sar had been assessed separately, but the 
entries relatiog to ownership in these regis- 
ters have been shown to be inaccurate in 
several particulars and it has been proved 
that wateretax assessed on the houses occu- 
pied by different members of this family 
has been paid out of the joint funds, 


Against this overwhelming evidence the 
defendant’ has not brought -forward -anya * 
thing substantial in rebuttal. Indeed dt the 
conclusion of his . argument, Mr, Bhagat . 
Ram Anand, the learned Counsel forthe 
respondent, did not seriously press his oppo- 
sition on the point, I therefore, hold that 
“firm Nand Gopal-Om Parkash” is a joint 
Hindu family trading firm, 
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The next question is whether a joint 
_ Hindu family firm can sue in his firm name. 
It is provided in r. 1 of O. XXX, Civil P. O. 
that.a firm may sue or be sued in its firm 
name. [a 1909 the Chief Court, Punjab, act- 
ing under its ruleemaking power, added an 
“Explanation” to this rule making it appli- 
cable to a ‘joint Hindu family trading parte 
nership.” Inthe Punjab therefore a joint 
Hindu family firm can sue and be sued in 
its “firm name” like any other contractual 
partnership. 
For the contrary proposition, the learned 
Senior Subordinate Judge has relied upon 
. Debi Sahai v. Gillu Mall (1), which was de- 
cided by me sitting in Single Bench. Owing 
to some typing mistakes and omission of words 
in that judgment, certain sentences convey 
a very different meaning from what was 
intended though these sentences, as printed, 
do not affect the ultimate decision of that 
case, The exact significance of that decision 
has been explained at length in F. A, No. 25 
of 1939 Atma Ram v. Mian Umar Ali (2), re- 
cently decided by a Division Bench and it 
is not necessary to repeat all that I have 
said there, It will be sufficient to say, 
as explained in that ruling that O.XXX,r. 1 
read with the “Explanation” is an enabling 
provision. WUnder'that rule an alternative 
form has been provided in which suits by 
or against joint Hindu family trading cons 
cerns may be brought. In the Punjab theres 
fore a joint Hindu family firm may sue 
either (1) in its "firm name” if it has any ; 
or (2) all the members may sue jointly in 
their individual names; or (3) in certain 
circumstances, e. g.e when a contract had 
been entered into with the manager of the 
family firm he as the karta may sue in 
his own name alone, In the case before 
us, the joint Hindu family business was 
carried on in the name of firm “Nand 
Gopal-Om Parkash” and therefore the suit 
had been properly brovght in that name, 
It was urged that Benarsi Das was not the 
karta and he should not have been speci- 
` fically mentioned in the heading of the 
plaint. This however makes no difference. 
His name appears to have been mentioned 
as he was the person who was actually 
- working at Amritsar at the time. 

Though the plaintiff firm is a joint Hindu 
family firm, it seems that in 1934 soon 
after s. 69, Partnership Act, had come into 
force the members of the family got the 


(1) A IR 1938 Lah. 563; 177 Ind. Oas. 918; 40 P 
L R 456; 11 R L 377 (2). 

(2) 190 Ind, Oas. 78; A I R 1940 Lah. 256; 42 PL 
R 278; 13 R L 124. 
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firms “Hari Ram-Dina Nath” and “Nand 
Gopal-Om Parkash” registered in Oalcutta 
under the Act. As will appear from the 
certificate filed with the memorandum of 
appeal the date of the registration is 
June 18, 1934, and the partners in the firm 
were stated to be Nand Gopal and Om Par- 
kash only; the names of the other mem- 
bers of the joint Hindu family were not 
mentioned, The learned Counsel for the res- 
pondent argued in reference to s. 68, Parts 
nership Act, that these statements are 
conclusive as against the persons by whom 
or on whose behalf they were made before 
the Registrar. It was contended that the 
plaintiff firm must be considered to be 
owned by Nand Gopal and Om Parkash 
only and it is not open to them or the other 
co-parceners to urge that the firm is a joint 
Hindu family concern, I do not think that 
the mere fact that a joint Hindu family 
trading firm gets itself registered under the 
Act, by itself and without more destroys its 
character as such. The regietration appears 
to have been effected ex majore cautela with« 
out any intention to change the co-parcenary 
status. But even ifthis were so, the plain- 
tiff firm treated as a contractual partner- 
ship between the two persons named in 
the certificate, can maintain the suit in its 
name, as provided in O. XXX, r. 1, Civil 
P. O. In that event in the heading of the 
plaint the words “through Benarsi as, one 
of its proprietors” should be treated as a 
surplusage and deleted, In either view of 
the case therefore the suit was maintain- 
able and the ground on which the learned 
Senior Subordinate Judge has dismissed it 
cannot be sustained. For the foregoing rea- 
sons, [ accept this appeal, set aside the order 
of the learned Senior Subordinate Judge and 
remand the case to him for disposal of the 
remaining issues on the merits. Oourt-fee on 
the appeal shall be refunded; other costs 
will be costs in the cause. The cross-objec- 
tions necessarily fail and are dismissed. Both 
Counsel have been directed to cause their 
clients to appear before the Senior Subordi- 
nate Judge at Amritsar on April 22, 1940, 
when a date for further proceedings shall 
be fixed. 


8. Appeal accepted 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1112 of 1939 
January 30, 1940 
WADSWORTH AND PATANJALI SASTRI, Jd. 
RAMASWAMI REDDI—PETITIONER 
versus ` 
ALAGAYAMMAL—Responpent 


Madras Agriculturists’ Relief Act (IV of 1938), 
a, 4(h)—Words “ other property,’ meaning explain- 


ed, 
The words “ other property"? in s. 4 (2), Mad. 


Agri. Relief Act must be taken to refer to property 
other than debt or debts due to the woman from 
agriculturists. In other words, debte due from 
agriculturists to a woman on October 1, 1937, are 
not to bescaled down under the Act ifon that date 
the principal amount of such debts did not exceed 
Rs. 3,000 and the woman did not ownany property 
other than such debts apart from her personal be- 
longings, O. R.P. No, 1072 of 1938, disapproved, 


O. R. P, to revise order of the District 
Munsif, Sankaridrug at Salem, dated Janus 
ary 28, 1939, 


Messrs. K, Narasimha Ayyangar. and D, 
Ramaswami Ayyangar, for the Petitioner. 
Messrs. T. M. Krishnaswamy Aiyar and 
Fe Balasubramania Ayer, for the Respon- 
ent. 


Patanjali Sastri, J.—The question for 
determination in this revision petition re» 
lates tothe construction of s. 4 (h), Mad. 
Agri. Relief Act, 1938, The petitioner 
claiming to be an “agriculturist’” applied 
under the provisions of the Act for the 
scaling down of the debt due by him under 
adecree obtained by the respondent. It 
was nct denied that the petitioner was an 
agriculturist within the meaning of the Act, 
but the respondent being a woman claimed 
the benefit of the exemption under s. 4 (h) 
of the Act, and the question is whether, on 
a proper construction of that provision, her 
claim is sustainable, 

It is not in dispute that, besides the 
decree-debt now sought to be scaled down, 
the respondent is entitled to a half share in 
a mortgage debt due from another person 
but has no otker property, and that the 
principal amount of these debts both of 
which were due on October 1, 1937, did 
not exceed Rs. 3,000. Onthese facts, it is 
argued for the petitioner that the respon- 
dent is not entitled to the exemption 
claimed, as she owned on the material date 
“other property” i.e. her balf share in the 
mortgage debt referred to above, besides 
the debt cought to be scaled down; while 
the respondent contends that the words 
“other property” must be taken to refer to 
property other than not the debt or debts 
sought to be scaled down but any debt or 
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debts due to the woman from agriculturists; 
see the definition in s. 3 ʻiii). The provi- 
sion is not happily worded and is not free 
from ambiguity, but on the whole we are of 
opinion that the contention of the respone 
dent is correct. There is nothing to indi» 
cate that the words “any debt or debts” 
in cl, (h) refer to the debt or debts in res- 
pect of which the application for scaling 
down has been made. On the other hand’ 
the opening words of the section ‘nothing 
in this Act shall affect debts and liabilities 
of an agriculturist falling under the follow- 
ing heads” show that the exemption relates 
to certain classes of debts and has no partis 
cular reference to the debt sought to be 
scaled down. The exemption under s. 4 (h), 
as we understand the provision, covers a 
particular category of debts, limited in 
regard to their nature and extent, while 
insisting as a condition of its application 
that the creditor woman should not have 


, owned on the date specified any other pro- 


perty, that is to say, property not falling 
under that category apart from property 
excluded by the explanation. In other 
words, debts due from agriculturists to a 
woman on October 1, 1937, are not to be 
scaled down under the Act if on that date 
the principal amount of such debts did not 
exceed Rs. 3,000 and the woman did not 
own any property other than such debts 
apart from her personal belongings. : 

Learned Counsel for the petitioner objects 
that on the above construction, the inquiry 
on an application under the Act would have 
to relate not only to the character of the 
applicant as an agriculturist but also to the 
similar character of the various debtors from 
whom debts might be due to the creditor 
woman and such a “roving” inquiry ex- 
tending beyond the subjectematter of the 
proceeding could not have been contem- 
plated by the Legislature, The objection is 
not without force, but, on the other hand, 
itis to be observed that if the provision 
were to be construed in the manner sug- 
gested for the patitioner, the exemption 
under it would become practically illusory, 
For example, ifa woman having no other 
property had two claims, each for a small 
sum, say Rs. 100, and an application was 
made to scale down one of the debts, the 
existence of the other debt would exclude 
her from the benefit of the exemption; 
while if she had only one claim for just 
under Rs, 3,000, the exemption would apply. 
A construction which leads to such start- 
ling and anomalous results cannot be ac- 
cepted unless the language used by the 
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Legislature is so clear and unambiguous as 
to compel its acceptance. It is no doubt 
true that even on the construction indicat» 
ed by us above, there would be the ano» 
maly that while a woman owning jewellery 
or other personal belongings worth a large 
sum could claim the benefit of the exemp» 
tion for a debt of, say, Rs. 2,500 due to her, 
a woman having aclaim for a smaller sum 
but owning one or two cents of land yield» 
ing what may be next to nothing would be 
excluded from such benefit. This result isno 
doubt regretable and was perhaps not inə 
tended, but it is unavoidable on the present 
wording of the provision. That, however, is 
no reason for adopting the petitioners cone 
struction which would render the exemp= 
tion more illusory and the anomalies 
involved in its application more glaring, 
especially when there is nothing in the 
language employed tosupport such construc: 
tion. Learned Counsel for the petitioner 
relied on the decision of Krishnaswami 
Ayyangar, J. in O. R. P. No. 1072 of 1938 
(not yet reported), where the learaed Judge 
appears tohave construed s. 4 (h) in the 
manner suggested for the petitioner. The 
question does not appear to have been fully 
considered and the learned Judge gives no 
reasons in support of his conclusion, and, 
with due respect, we are unable to agree 
with it. 

Asit has not been ascertained whether 
the mortgage debt due to the respondent 
and another isa debt due from 'an agricul- 
turist, the cass will have to go back for an 
inquiry on that matter, Ifitis found that 
the debt is also a debt due from an agricul- 
turist, the respondent will be entitled to 
the benefit of the exemption; if not, such 
debt must be regarded as “other property” 
within the meaning of the provision and 
the respondent will be excluded from it. 
‘Oosts throughout will abide and follow the 
result. i 


NB {Case remanded. 


PATNA HIGH COURT 
Appeal No. 162 of 1936 
September 5, 1940 
Harriss, O, J. AND Manowar DALL, J. 
LACHMI NARAYAN AND aNoTHER— 
PLAINTIFss—~ APPELLANTS 
versus : 
Nawab Zada Saiyid MUHAMMAD 
MEHDI AND OTHERS—-DRPANDANTH 
— RESPONDENTS 
Civil Procedure Cods (Act V of 1903),s. 47—Money 
decree against ward of Court of Wards — Atiempts to 
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execute decree unsuccessful — Subsequent suit to 
obtain satisfaction of that decree, tf bdbarred— 
Bengal Court of Wards Act (IK. of 1879),s, 60-A—~ 
Words "at any time”, whether mean at anytime during 
ward's lifetime only — Property released — Leave of 
Court, necessity of —Administration—Administration 
suti—Decree against ward of Qourt of Wards— 
Ezecution of -—Leave of Court of Wards not obtained 
—Administration suit for its satisfaction, if can be 
maintained—Mere non-payment of debts of deceased, 
if amounts to maladministration —Interpretation of 
Statutes—Matter governed by Indian statutes —Ha- 
amination of Hnglish case law, propriety of. 

A suit on a judgment can only lie where the decrea 
from its very nature is incapable of execution. A 
simple money decree obtained against a ward of 
Court of Wards cannot by reason of s. 60-A, Ben, 
Court of Wards Act, be executed without leave of 
Court of Wards, but there is nothing inherent in the 
decree itself which renders it incapable of execution, 
It is not an inexecutable decree. Oonsequently 
where after unsuccessful attempts to execute such 
a decree, a regular suit is brought to obtain satisfac- 
tion of the decree, the suit is barred by s. 47, 
Civil P.O. [p, 391, col. 2.] 

{Oase-law reviewed.] 

The prohibition in s. 63-A, Ben, Court of Wards 
Act, is a prohibition limited to a comparatively 
short space of time. There is no reason whatsoever 
for construing the words “at any time” in s. 60-A 
as meaning at any time within the ward's lifetime 
only. [p. 394, ool, 1] 

Section 60-A, in terms provides that no property 
which is or has been under the charge of Court of 
Wards shall ba liable to be taken in execution with- 
out leave of the Court, That means that leave of the 
Court is necessary even after the estate has been 
released, [tbid | 

To maintain an administration suit a decree-holder 
must have a decree which can be enforced, Where the 
leave of the Court of Wards has not been obtained, 
under a, 60-A a decree against the ward cannot be 
executed and the decree-holder cannot maiatain an 
administrative suit solely for its satisfaction. [p. 
393, col. 2.) i 

Mere non-payment of the debts of the deceased ig 
not maladministration. [p. 400, col. 1.} 

It is not permissible for the Courts in India to 
embark upon an examination of the English Law 
based upon English Statutes and English practice 


` when the matter is expressly governed by the Indian 


statutes, [p. 399, col. 2.] 


A. from the original decree of the Sub- 
Judge, Patna, dated February 7, 1936. 

Messrs. P. R. Das, Baldeva Sahay, S. K. 
Mitra, Janak Kishore, Chaudhuri Mathura 
Prasad, Prem Lall and U. N. Sinha, for the 
Appellants. ; 

Bir Sultan Ahmed, S. A. Khan and B, P. 
Sinha, for the Respondents, 


Harries C, J.—This is a plaintiffs’ appeal 
from a decree of the learned Subordinate 
Judge of Patna dismissing their suit for ade 
ministration of the estate of one Saiyid 
Ibrahim Hussain alias Manjhle Nawab 
deceased, To appreciate the points raised in 
this appeal, it is necessary to set out the 
facts in some detail. On September 9, 1902, 
the Court of Wards took charge of the 
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estate of Saiyid Ibrahim Hussain alias 
Manjhle Nawab (hereinafter referred to as 
Manjhle Nawab) on his own application 
as a disqualified proprietor under s, 6 (e), 
Oourt of Wards Act, and by the express 
terms of the section the Court of Wards 
tock charge only of his property and not 
of his person. On July 4, 1919, Manjble 
Nawab, whilst still a ward of the Court 
of Wards, borrowed Rs. 10,000 from tke 
plaintiffs on a hundi at a very high rate 
of interest. It is common ground that the 
Court of Wards were not consulted as to 
this loan and werein no way parties to it. 
Tn the year 1922, the plaintiffs brought suit 
No. 163 of 1922 against Manjhle Nawab 
upon this hundi, and it is to be noted that he 
was nofsued asa ward of the Court as re- 
quired by s. 5], Courtof Wards Act. On 
September 19, 1922, the plaintifs obtained 
a decree against Manjhle Nawab for the 
sum of Ra. 21,437, It will be seen that 
within a pericd ofa little over two years 
the actual amount of the loan had been 
doubled. Manjhle Nawab had two brothers, 
Badshah Nawab and Chhotey Nawab. On 
May 25, 1917, and February 19, 1919, 
Badshah Nawab executed two wagf deeds 
and appointed one Ali Zamin mutwalli of 
the waqfs. On March 19, 1919, Badshah 
Nawab died and Manjhle Nawab inherited 
one third of his brother's estate not covered 
by the wagf deeds. It was shortly after 
Manjble Nawab had inherited this property 
that the plaintiffs lent him the sum of 
Rs. 10,000. ` 

On November 12, 1919, the Oourt of Wards 
took formal possession of the third share of 
Badshah Nawab‘s estate which had been 
inherited by the ward Manjhle Nawab. 
On December 21, 1922, the present plaintiffs 
filed execution case No. 276 of 1922 for the 
Bale in satisfaction of their decree of the 
properties inherited by Manjhle Nawab from 
Badshah Nawab. ‘The Subordinate Judge 
who heard the application dismissed it as 
leave of the Court of Wards to execute the 
decree had not been obtained, andon August 
7, 1924, the High Court affirmed the decision 
of the Subordinate Judge, and this case is 
reported in Lachmi Narain v. Mahomed 
Ibrahim Hussain Khan (1). On October 24, 
1925, the plaintiffs filed another execution 
case No, 186 of 1925. In this case they pray- 
ed for attachment of a sum of Rs, 50,000 
in the hands of the Court of Wards which 
the latter had set apart for payment to their 
ward Manjhle Nawab. The Subordinate 


Q) 4 Pat. 172; 84 Ind. Oas, 620; AIR 1925 Pat, 179; 
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Judge allowed the application, but on appeal 
the High Court on June 24, 1928, reversed 
the order of the learned Subordinate Judge 
and dismissed the execution case on the 
ground, inter alia, that leave of the Court of 
Wards had not been obtained. This case is 
reported in [brahim Hussain Khan vy, Lachmi 
Narayan (2). 

In the year 1920, shortly after Badshah 
Nawab’s death,Chhotey Nawab brought a 
suit to set aside the two wag? deeds 
executed by Badshah Nawab in the years 
1917 and 1919, On July 31, 1922, the suit 
of Obhotey Nawab was decreed by the 
learned Subordinate Judge, and on January 
16, 192s, the decree of the lower Court was 
affirmed by this Court, There was an appeal 
to His Majesty in Council, which, wea are 
told, has recently been allowed, but this 
makes no difference to the present case. 

On April 19, 1928, the plaintiffs without 
leave of the Court of Wards filed a third 
execution case No. 110 of 19238 in which 
they claimed to attach and sell Manjhle 
Nawab’s share in this property which had 
been declared io be not wagf property but 
the private property of his brother Badshah 
Nawab deceased. The Subordinate Judge 
allowed the plaintiffs’ application holding 
that the Court of Wards had not taken 
charge cf this property and, therefore, that 
it was available to bis creditors. On Feb» 
ruary 4, 1931, the High Court reversed the 
decision of the Subordinate Judge and - 
dismissed the application, and the order of 
this Court was affirmed by their Lordships 
of the Privy Council on July 10, 1934. This 
case is reported in Lachmi Narain v. 
Ibrahim Husain (3). It will thus be seen 
that three attempts to execute the decree, 
which the plaintifis obtained against Man- 
jhle Nawab on September 19, 1922 have 
failed. 

On June 10, 1934, Manjhle Nawab died 
but the Oourt of Wards continued in 
charge of the property under s. 13-A of 
the Act, On September 15, 1934 the plain- 
tiffs filed the present suit claiming admı- 
nistration of the estate of Manjhle Nawab. 
deceaged and payment to them of their 
decretal dues which amounted tothe sum 
of Rs. 39,250 5-0. The learned Subordinate 
Judge who heard the suit held that the plain- 
tiffs’ claim was barred by res judicata and 
dismissed the suit in its entirety. Against 


(2) 12 P L T 287. g 

(3) 13 Pat. 596; 150 Ind, Oas. 1045; A I R 1934 P O 
202; 61 I A 240; T R PO34;40L W 350; 11 OWN 
1044; (1934) A L J 882; 15 P LT 591; 330W N. 
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that decree the present appeal has been 
preferred. Section 51, Court of Wards Act, 
provides that 
“in every suit brought by or against any ward he 
. shall be therein described as a ward of Court; andthe 
manager of such ward’s property, or if there is no 
manager, the Collector of the district in which the 
greater part of such property is situated, or any other 
Collector whom the Court of Wards may appoint in 
that behalf, shall he’named as next friend or guardian 
for the suit, and ghall in such suit represent such 
ward, and no other person shall be ordered to sue or 
be sued ag next friend or be named as guardian for 
the suit by any Oivil Court in which such suit may 
be pending.” 

When Manjhle Nawab was sued by the 
plaintiffs in September 1922, he was a ward 
of the Court, and the Court of Wards should 
have been named as his guardian for the 
suit. As I have stated previously, this was 
not done and Manjhle Nawab was susd as 
if he was a person in full charge of his pro- 
perty. Section 60-A, Court of Wards Act, 

` provides that 

“no property which is or has been under the charge of 
the Court shall be liable at any time, except with the 
leave of the Court, to be taken in execution of a 
decree made in respect of any contract entered into by 
the ward without the leave of the Oourt while his 
property was under such charge.” 

The loan was contracted without the leave 
of the Oourt whilst the ward's property was 
under the charge of the Court. OUonsequ- 
ently the provisions of s. 60*A, Court of 
Wards Act, apply to this case, Throughout, 
the Court of Wards has refused to give 
permission tothe plaintifs to execute the 
decree, and in this proceeding also they 
contested the plaintiffs’ right to obtain 
satisfaction of the decree. All the previous 
applications for execution were dismissed 
because leave of the Court of Wards has 
not been obtained for execution, and in 
the last execution proceeding, which termi- 
nated in Lachmi Narain v. Ibrahim Husain 
(3) before their Lordships of the Privy 
Council, Lord Blanesburgh, who delivered 
the opinion of the Board, observed, at 
p. 607* : 

“Their Lordships would add that they think that 
ineufficient attention has, so far, been paid to s. 51 
of the Act and to the fact that in the appellants’ 
suit no attempt was made to comply with its pro- 
visions, That omission must havea most important 
bearing on the question whether leave should ever be 
granted to execute against property of the dis- 
qualified proprietor any decree obtained in a suit so 
defective,” 

The learned Subordinate Judge regarded 
the present suib as nothing more then an 
attempt to execute the decree. In his opi- 
nion, framing the suit as one for adminis- 
tration, was a mere device to overcome 
s the difficulties created by s. 60°-A, Court 
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of Wards Act, Holding that the suit was 
in substance and in fact an application for 
execution, he came to the conclusion that 
the right to execute this decree had been 
determined once and for all in the earlier 
litigation and in particular by the decision 
of their Lordships of the Privy Council to 
which I have made reference. He, therefore, 
held that this suit was barred by res judicata. 
It was not argued before us that the original 
decree obtained against Manjhle Nawab 
was not a valid decree. The plaintiffs 
had flouted the provisions of s, 51, Court of 
Wards Act; but nowhere in the previous liti- 
gation was it held that the decree which 
they had obtained was not a valid decree. 
It was in fact decided by this Court in the 
earlier proceeding that the decree was valid, 
and it is unnecessary in this case further 


_to consider the point. It may besuggested 


that the observation of Lord Blanesburgh, 
to which I have referred, seems to cast some 
doubt upon the validity of such a decree; 
but it is to be observed that nowhere in that 
judgment is the validity of the decree chal- 
lenged. ; 

Mr. P. R. Das who has appeared on behalf 
of the plaintiff-appellants has strenuously 
argued that the decision of the lower Oourt 
is erroneous. He has urged that the present 
suit is one for administration of the estate of 
Manjhle Nawab deceased and can in no way 
be regarded as an application to execute the 
decree. -Consequenely, he has contended 
that decisions in previous execution cases 
cannot possibly operate to bar the present 
suit. 

It is true that this suit is in form a suit for 
administration; but Mr. Das has to admit 
that the only purpose ofthe suit is to obtain 
satisfaction of the decree held by the plain- 
tiffs egainst the estate of Manjhle Nawab 
deceased, 

The suit purports to be brought on behalf 
of the creditors of Manjhle Nawab deceased ; 
but ib would appear from the plaint that 
the only creditors who desired administra- 
tion were the plaintiffs who held their dec- 
ree for the sum of Rs. 39,250. The suit 
was brought against Ohhotey Nawab 
through the manager, Court of Wards, 
Patna, as defendant No, 1 and against a 
gon and three daughters of his as defende 
ante Nos. 2to5. On the unopposed appli- 
cation of Mst. Tayabunnissa, she was added 
as a co-defendant on the ground that 
Manjhle Nawab had bequeathed a portion 
of the estate to her, On February 17, 1935, 
Obhotey Nawab died, and defendants Nos. 2 
to 5 were substituted in his place on the 
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record appearing through the manager 
Court of Wards, Patna. In the plaint the 
history of the debt is set out, and in para. 6 
it is said that in spite of many attempts 
the decree remains unsatisfied and that 
the Jast decision between the plaintiffs 
and the Court of Wards was that given 
by their Loreships of the Privy Council on 
July 10, 1934, In para, 9 of the plaint it 
is alleged that in spite of representation 
made tothe Court of Wards they have not 
taken any practical or tangible steps to 
discharge the obligation of their present 
ward and therefore the plaintiffs were com- 
pelled to bring their administration suit, In 
para. 12 the plaintiffs submit that after the 
death of Manjkie Nawab, s. 60A, Oourt of 
Wards Act, no longer had any application 
and that after such death the Court of 
Wards was legally bound to discharge the 
debt which was a first charge created by 
operation of law on the estate left by 
Manjhle Nawab and inherited by Chhotey 
Nawab. 

Paragraph 13 of the plaint is significant 
and is in these terms: 

“That the plaintiffs feel and are advised to sub- 
mit that unless an administration suit is filed and 
an administrator appointed to take charge of the 
estate, and take an account of the assets and lia- 
bilities, the plaintiffs may be without a remedy, hence 
this suit for administration on behalf of themeelves 
and other creditors,” 


_ Paragraph 14 gives the reason for the suit 
in scmewhat different words and that parae 
graph is in these terms : 

“That the Court of Wards acting on behalf of 
Manjhle Nawab’s heirs and legal representative of 
Obhotey Nawab has not so far taken steps to pay 
up the plaintiffs’ debts and to discharge the legal, 
moral and religious duty of the heir and legal 
representative who is their ward under s. 60B, 
Court of Wards Act, which in law amounts to mal- 
administration of the estate and the legal repre- 
sentative of the deceased debtor is most improperly 
and unjustly trying to avoid his legal, moral and 
religious liability to pay up the debt of the deceas- 
ed.” 


It isto be observed that no other debts 
are specifically mentioned, and the gole 
ground for bringing the administration suit 
is the failure of the Oourt of Wards acting 
orthe heirs of Manjble Nawab to pay the 
plaintiffs’ debt which the plaintiffs contend 
is maladministration of the estate, In 
para. 19 the plaintiffs pay for a preliminary 
decree for the administration of the estate 
and that any one of the defendants or the 
manager, Court of Wards, or failing them 
the plaintiffs or some other suitable person 
be appointed administrators with all ne- 
cessary powers to receive and get in all 
properties and pay up out of the income 
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or sale proceeds all the ereditors of the! 
estate of the deceased. Further, it is pray- 
ed that the administrator be directed to) 
take accounts of the assets and liabilities 
of the deceased and to pay the plaintiffs 
and such other creditors who may prove 
their debts. There is an alternative relief 
in these terms, that if the Court considers 
that if there is any difficulty in granting 
the reliefs in the form they had prayed 
for, the plaint may be treated as an execu: 
tion and the decree may be executed by 
the appointment of a Receiver with similar 
powers and duties, 

Mr. P. BR. Das has stated that he does 
not want this suit treated as an application 
for execution unless a limited construction 
be placed on s, 60A, Court of Wards Act, 
and that for a very obvious reason. The 
Court of Wards have not granted leave to 
execute against the property and any 
application in execution must be dismissed 
by reason of s. 60A, Court of Wards Act; 
and tbe previous decisions in earlier exe* 
cution proceedings. The suggested con 
struction of s, 60A will be referred to 
later, It will beseen from the plaint that 
what the plaintiffsallege is the failure of 
the Oourt of Wards to pay to the plaintiffs 
the amount of their decree. This failure 
isthe only ground of maladministration 
alleged, and it is obvious that the only 
purpose of the suit is to obtain satisfaction 
of the decree. In short, the suit is an 
attempt to obtain what the plaintiffs cannot 
obtain by executing the decree. Mr. P.R. 
Das admits this, but he contends that s. €0A, 
Court of Wards Act, must. be construe 
strictly, and that that section only protects 
the property of the ward in execution pro- 
ceedings properly so-called. Heurges that, 
even if the present suit is an attempt to 
evade tbis section, it should nevertheless bb 
decreed as s. 60A does notin terms apply to 
a suit such as the present one. 

Itis urged that a suit does lie on a 
decree, and it is pointed out that Art. 122, 
Lim, Act, @xpressly provides that the period 
of limitation for such a suit is 12 years. 
from the date of the decree. That article, 
itis said, clearly contemplates a suit on 
a decree, and this is said to be such a 
suit, It must be conceded that suits can be 
brought on certain decrees, but the ques- 
tion which has to be decided is whether a 
suit can be based on the present decree. If 
this suit is a mere device to avoid some bar 
in execution, then in my view the suit is 
not maintainable. 
obtain satisfaction of a decree, and it is 


Clearly itis a suit to. 
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brought for precisely the same relief as can 
be obtained by execution, By reason of 
s. öl, Civil P. O., and O. XXI, r. 11 (7) of 
that Code, a Receiver can be appointed in 
execution and the properties of the judg- 
ment-debtor sold if necessary. Such is the 
relief claimed in the present suit. In short, 
this suit for administration asks for nothing 
more than execution or satisfaction of the 
decree. In such a case can suit lie? 

Mr, P.R, Das has relied upon two Cale 
cutta cases, the first of which is Annoda 
Prasad v. Nobo Kissore (4), in which it 
was held that an order of the High Court 
in the exercise of its insolvency jurisdic- 
tion isa judgment of the High Court and 
asuit based upon such order is maintain- 
able. In that case the plaintiff sued to re- 
cover the amount of costs under an allocatur 
issued by the Registrar of the Court on 
September 7, 1902, in respect of certain 
costs ordered by the Oourt in its insolvency 
jurisdiction. A suit on such an order was 
held by Sale, J. to be maintainable, At 
p. 9554, the learned Judge observed : 

“The objection taken isthat the suit ia not main- 
tainable and in the next place that if maintainable 
the suit is barred by the law of limitation. Now in 
support of the argument thatthe suit is not main- 
tainable, s. 244, Oivil P, O., has been relied upon, I 
think that s. 244, is clearly inapplicable. That sec- 
tion deals only with matters relating to the execu- 
tion of decrees, The suit is instituted on an un- 
satisfied order of the Insolvent Oourt andis not 
manara with or related to the execution of that 
order, 

The suit is based on the judgment or order as 
affording a new cause of action, and if there is no 
other bar to the suit, statutory or otherwise, there 
is nothing in s, 244 to take away any such right 
of suit.” 

In that case the learned Judge clearly 
held that the suit, though instituted on an 
unsatisfied order or decree, was not con- 
cerned or related tothe execution of any 
order or decree. Even if this case be rightly 
decided, it is clearly distinguishable from 
the present case, because in the present 
case, the suit, though undoubtedly institut- 
ed on an unsatisfied decree, is solely con- 
cerned with or related to the execution of 
such a decree, In my view this single Judge 
decision of the Caleutta High Court affords 
little assistance to the plaintiff in this 
case, 

The second case relied upon by Mr, P. R. 
Das isa Bench decision, Kali Charan v. 
Sukhoda Sundari Debi (5). Reliance ig 
placed on certain observations of Mookerjee, 

(4) 90 W N 952; 33 0 560, 

(5) 20 O W N 58; 30 Ind, Oas. 824; A IR 1916 Oal. 
661; 22 O L J 272. 


*Page of 90. W. N.—(Ed.] 
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J, at pp. 61 and 62 : 


“An examination of the cases......shows that there 
is considerable divergence of judicial opinion upon 
the subject, and that the Oourtsare by no means 
agreed asto the circumstances under which a suit 
may be instituted in this country on what may be 
called a domestic as distinguished froma foreign 
judgment. It is well-known that in England there 
has been divergence of judicial opinion on the sub- 
ject.........and if is only in recent years that the 
principle has been adopted that although an action 
lies on a judgment which finally establishes a debt, 
whether the judgment.........be English or foreign, 
it is an abuse of the process of the Oourt to bring 
an action upon an English judgment if it can be 
enforced in some other way.........rhe principle on 
which an actionis allowed to be maintained ona 
judgment was concisely explained by Baron Parke 
in Williams v. Jinde (8). 

_ ‘The principle is that where a Court of competent 
jurisdiction has adjudicated a certain sum to be ` 
due from one person to another, alegal obligation 
arises to pay thatsum, on which an action of debt 
to enforce the judgment may be maintained.” 

No mischief can regult from the acceptance of 
this principle, if it is adopted subject to the quali- 
fication recognised in Modern English Law, vir., 
that an action is permissible only where the judg- 
ment cannot be enforced in some other way ; and 
beyond this, it is not necessary for our purpose to 
proceed.” 

In my view, these observations of Mooker- 
jee, J. do not agsist the plaintifis in this 
case, because, according to the learned 
Judge. an action on a judgment is only 
permissible where the judgment cannot be 
enforced in some other way. A simplo 
money decree can be enforced by execution, 
and that being so, a suit based upon such 
a decree cannot lie, Mr. Das, however, has 
urged thatthe present decree cannot be 
executed by reason of s. 60A, Court of Wards 
Act. Itis true that leave of the Court of 
Wards is necessary to execute the decree; 
but there is nothing inherent to the decree 
itself which renders it incapable of execu- 
tion. Section 60A, Court of Wards Aci, does 
import a bar to execution without leave but 
nothing more than that. If the leave of 
the Court had been obtained, execution 
could have proceeded as a matter of 
course. In my view a suit on a judgment 
can only lie where the decree from its 
very nature is incapable of execution, 
Section 47 (1), Civil P. O., expressly proe 
vides that: , 

“AI questions arising between the parties to the 
suit in which the decree was passed, or their repre. 
gentatives, and relating to the execution, discharge 
or satisfaction of the decree, shall be determined by 
the Court executing the decree and nct by a sepa- 
rate suit," Ne ad 

As I have stated earlier, it is clear that 


(8) (1844) 13 M & W 628; 67 E R 767; 14 LJ Ex, 145; 
2Dowl & L 680; 67 R R 767. 
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the questions in issue in this administra- 
tion suit relate not to maladministration 
but only to the execution or discharge or 
satisfaction of the decree, and that being 
so, s. 47 (1), Civil P. O., in terms directs 
that such questions must be determined 
by the executing Court and not by a 
separate suit. The precise point which 
arises in this case was considered by a 
Full Bench of the Oaleutta High Court 
in Jogemaya Dassi v. Thachomoni Dassi 
(7). The facts of that case were as follows. 
On September 29, 1882, a decree was ob- 
tained against the defendant's husband in 
a suit on a mortgage by the latter, dated 
April 6, 1880. On July 27, 1883, an order 
was made for transfer of the decree tothe 
High Court for execution. On April 8, 1886, 
tbe mortgagee applied to the High Oourt 
for execution by attachment of the mort- 
gaged properties, and in the same year 
an order for attachment was made. The 
mortgagee died in April 1892; -and on 
August 20 1894, the plaintiff (his widow and 
administratrix) applied to the High Court 
for an order absolute for sale of the 
mortgaged properties under s. 89, T. P. 
Act, On January 5, 1895, the application 
was refused, on the ground that the mort- 
gaged properties were outside the territorial 
jurisdiction of the High Court. The plaint- 
iff then instituted the present suit in 
which she sought (inter alia) administras 
tion of the estate of the mortgagor (who 
had died before the mortgage suit was 
filed), and asked for the sale of such pro» 
perties as might be found subject to such 
mortgage. It was held that whether the 
plaintiff sued on the original debt or on 
the decree of September 29, 1882, the suit 
was barred by limitation. It was further 
held that, even apart from any question 
of limitation, the suit was not maintainable 
be reason of the provisions of ss. 230 and 
244, Oivil P. O., the questions arising in 
the suit being such as could and should 
have been determined in execution cf the 
decree, and not by a separate suit. Mr, 
Das has attempted to show that this case 
is at variance with a later decision of the 
Calcutta High Oourt in Saratmani Debee 
v. Batta Krishna (8) where it was held that 
where the real question involved in a suit 
is in substance whether or not the defend- 
ant, in administering the debtor's estate, 
has been guilty of maladministration, and 
whether the plaintiffs, as creditors of that 
estate, are entitled to have the estate 
(0) 24 O 473 (F B). 
(8) 35 O 1100;12 OW N 614, 
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administered on that footing, that is a much 
wider question than one merely relating to 
the execution of a decree, and a regular suit 
must lie. In that case, very definite allega- 
tions of maladministration were made and 
the suit was one for something far more 
than mere satisfaction of a decree. It is 
pointed out by Maclean, O. J., who was 
also a party to the earlier Full Bench deci» 
sion, that this case is not at variance with 
the earlier case, because a decision on the 
point involved was unnecessary in the Full 
Bench case. 

I have already pointed out that the only 
allegation of maladministration made in 
the pleadings of the present suit is the 
failure to pay the plaintiffs’ decretal dues, 
The present administration suit is not base 
ed on maladministration of the estate 
by the heirs of Ohhotey Nawab through 
the Court of Wards but merely on their 
failure to satisfy the decree, The object 
of the present suit is clearly satisfaction 
of the decree and not to obtain relief 
for mal-administration of the estate. That 
Saratmani Debee v, Batta Krishna (3) 
affords the plaintiffs no assistance whate 
soever. 

In my judgment the view expressed by 
the Full Bench of the Calcutta High Oourt 
in Jogemaya Dassi v. Thackomoni Dassi 
(7) is the correct view and should be 
followed. As early as 1876 their Lords 
ships of the Privy Oouncil in Mirza 
Mahmomed Aga Ali Khan Bahadur v. 
Widow of Balmakund (9) laid down that 
a judgment-debtor has, by virtue of the 
judgment, without execution, no right to 
the property of the judgmentedebtor, and 


is not entitled to recover it fromthe persons | 


in whose hands it is. The procedure pre~ 
secribed is to proceed to execute the judg- 
ment by attachment and sale if necessary, 
and not to proceed by action. At p, 85* 
their Lordships, approving of the judg- 
ment of the learned Judicial Commia- 
sioner, observed: 


“In another part of his judgment he says, and 
their Lordships quite agree with him in that 


remark, that, ‘if every decree-holder could proceed ` 


by regular suit to enforce his decree, all the pro- 
visions in the Oivil P, O. in regard to executions of 
decree would be of no avail. But it is evident 
to the Court that, where the Legislature has 


prescribed a particular mode of enforcing a right , 


created by a decree, 
bound to follow the 
other, 


the possessor of that right is 

c procedure prescribed, and no 
In this case the procedure prescribed is to 
proceed to execute the judgment by attachment and 
sale if necessary, and not to proceed by action.” 


par WR 82; 3I A 241; 3 Sar, 648; 3 Suther 330 
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Their Lordships of the Privy Council ex- 
pressed a similar viewin Sasi Sekhareswar 
Roy v. Lalit Mohan Maitra (10). In 
that case upon a dispute between the appel- 
lant and the respondent with regard to the 
ownership of certain land, arbitrators had 
awarded specified portions to each. In 1907 
a decree was madein terms of the award 
which was annexed thereto. In 1917 the 
appellant aned the respondent for possession 
of land which he alleged was part of that 
awarded tohim. Their Lordships held that 
the suit could not be maintained; the ap: 
. pellant’s only proper remedy was by pro- 
ceedings in execution ofthe decrees and that 
remedy was barred by the Lim, Act, 1908, 
Sch. I, Art. 182. 

In Ramanand v. Jai Ram (11), a Bench 
held that a suit on a decree could not be 
maintained in the following circumstances. 
On April 28, 1905, the plaintiffs obtained a 
decree ina suit for pre-emption conditional 
on tleir paying Rs. 1,000, within three months 
from the date of the decree. The money was 
paid, but for one reason or another, the 
plaintifs did not get possession of the pro- 
perty either by process in execution, or by 
private arrangement. On April 25, 1917, the 
plaintiffs sued for possession of the property 
awarded to them by the decree of 1905. It was 
held that the suit was barred by s. 47, Civil 
P.C., and that possession should have been 
obtained by executing the pre-emption decree. 
The same question is dealt with fully by a 
Bench of the Madras High Oourt in Rama- 
sami Nathan v. Muthiah Chetty (12). In 
that case it was held that it was settled 
law that no action lay on an executable 
judgment, the only remedy being execu- 
tion, and that this principle was embodied 
in s. 47, Oivil P. O. Where, however, a 
judgment created a new obligation without 
providing for its execution but indicating a 
suit asthe only method of enforcing it, a 
suit on such judgment to enforce the obli- 
gation was maintainable. 

In my judgment these cases of their 
Lordships of the Privy Council and of the 
various High Courte in India lay down that 
no suit willlie on an executable decree and 
such a suit can cnly lie if the decree by its 
very nature cannot be executed. As I have 
stated, the present decree is a money decree, 


(10) 52 C 314; 86 Ind. Cas. 245; A IR 1925 PO 34; 
521A 79348 ML J 20; LRGA(PC) 23; 27 Bom. LR 
166; 21 L W 286; 29 O W N 633; 23 A LJ 717 


ÒO . 
eo 43 A 170; 59 Ind. Oas. 632; AIR 1921 All. 369; 
18 ALJ 1001. 

(12) 48 M 482; 85 Ind, Cas. 991; A I R 1925 Mad, 279; 
47 ML J 829; 21 LW 75. 
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and there is nothing on the face of the 
decree to prevent it being executed. The 
only difficulty in the case is that s. 60-A, 
Court of Wards Act requires leave of the 
Court of Wards before execution can proceed. 
It is not an unexecutable decree, but is 
a decree which can be executed in cer- 
tain circumstances. The execution of ail 
decrees is subject to certain limitations, as 
for example time. The Lim, Act prescribes 
period for executing decrees, and if time 
has run against the decree-holder execu- 
tion will be barred. Even where execu- 
tion is barred by time, Courts have not 
permitted a suit on a decree to be maine 
tained, though in one sense it could be said 
that the decree was unexecutable. Execution 
of a decree may well be barred in three or 
six years, and if the plaintiffs’ argument in 
the present case be sound, then a suit could 
always be brought on the decree after 
execution was barred by time because the 
period of limitation for a suit on a decree is 
twelve years, whereas execution of the decree 
might well have been barred before that 
time, It appears to me that s. 60 A, Court of 
Wards Act, is a bar similar to that of time. 
Allthat the section does isto bar execution 
in certain circumstances just as the Lim. 
Act bars execution after a certain lapse 
of time. The decree, though not executable 
without leave of the Court of Wards, is not 
an unexecutable dacree which can only be 
enforced by a separate suit. That being Bo 
the present suit is barred by s. 47, Civil 

O., and was, therefore, rightly dis» 
missed. 

Assuming that an administration suit 
would lie merely to obtain satisfaction of a 
decree yet the plaintiffs’ suit would, in my 
view fail. To maintain an administration suit 
a decree-holder must have a decree which 
can be enforced and there is a good deal 
of authority for the proposition that a decree, 
the execution of which is barred by 
time, cannot give the decree-holder a 
right to maintain a suit on such a dec 
ree. Fakirapa v. Pandurangapa (13) (since 
dissented from on the questicn whee 
ther a suit on the decree lay at all) 
Ram Jus Rai v. Ram Narain (14) and 
Jagemaya Dassi v. Thackomoni Dassi (7). 
To hold otherwise would be to extend the 
period of limitation in many cases where 
execution was barred by time and to give 
a decree-holder greater rights against the 
estate of a deceased judgmentedebtor than 
he would have against the judgment- 

(13) 6B 7. 

G4)2NWPHO R 382, 
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debtor's property whilst the latter was 
alive. The present decree is also one 
which cannot be executed except by leave 
of the Court of Wards which has not been 
obtained. Itis a decree which cannot be 
enforced and therefore cannot give the 
plaintif a right to maintain an adminis- 
tration suit solely for its satisfaction. 

It was faintly argued that s. 60-A, Oourt 
of Wards Act, could have no application io 
the present case because Manjhle Nawab 
had died. Mr. Das had to admit that the 
section is in the widest terms, but he urged 
that some limitation should be placed upon 
it. The section prohibits execution ‘‘at 
any time,” and it was suggested that the 
. phrase must mean at any time during the 
lifetime of the ward, otherwise there would 
be a prohibition for all time. It is to be 
observed, however, that the prohibition 
cannot extend over a very lengthy period, 
because the period during which execution 
can be levied is strictly limited by the 
Lim. Act. Ifno application for execution 


is made at all, execution on an unregis-. 


tered decree is barred in three years and 
on a registered decree in six years, If 
applications are made within time and 
within three years of each other, the period 
of limitation is extended, but in no case 
can a fresh application for execution be 
filed after the expiry of twelve years from 
the date of the decree. That being so the 
prohibition in s. 60A is a prohibition 
limited to a comparatively short space cf 
time. There is no reason whatsoever for 
construing the words “ab any time” in 
s. 60-A as meaning at any time within the 
ward's lifetime. 

It was further argued that s.60 A could 
have no application to the present case 
because the Court of Wards had released 
the estate of Manjhle Nawab’ deceased. 
Counsel for the Court of Wards did not 
seem tobe clear as to whether the Court 
of Wards now exercised any jurisdiction 
over the estate cf Manjhle Nawab deceased 
or whether they were now only interested 
in the estate of defendant No, 3. Even 
` assuming the Court of Wards have released 
the estate of Manjhle Nawab deceased as 
alleged by the plaintiffs in tbis Court, 
s. 60-A, Ccurt of Wards Act, still prohibits 
any attempt to execute the decree without 
leave of the Court of Wards. That section 
in terms provides that no property which 
is orhas been under the charge of Court 
of Wards shall be liable to be taken in 
execution without leave of the Court. That 
means that leave of the Court is necessary 
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even after the estate has been released. 
For the reasons which I have given, I am 
satisfied that, even if this suit is not barred 
by res judicata because it is not in terms 
a proceeding in execution, yet it is barred 
by reason of the provisions of e. 47, Civil 
P.C. It might well be argued that this 
suit is in substance and in fact an appli- 
cation to execute the decree, and it is to 
be observed that such was asked by way 
of an alternative relief. Ifit be regarded 
as an application to execute the decree, 
then it must fail by reason of 8. 60-A 
Court of Wards Act, as the leave of the 
Court of Wards has not been obtained. 
In the result, therefore, I hold that there is 
no substance in this appeal, and I would 
dismiss it with costs. 

Manohar Lall,J.—This is an appeal by 
the plaintiffs against the decision of the 
Subordinate Judge, First Court, Patna, 
dated February 7, 1936, by which he dise 
missed the suit instituted by the appellants 
for obtaining a preliminary decree for 
administration of the estate of the deceased 
Nawab in the following circumstances. On 
July 4, 1919, the plaintiffs advanced a sum 
of Rs, 10,000 to Nawab Saiyid Ibrahim 
Hussain Khan thereafter to be referred to 
as the Nawab) on the basis ofa hundi. At 
that time the Nawab was a ward of the 
Patna Court of Wards who were in posses 
sion of his estate, he having been declared 
on September 9, 1902, a disqualified pro- 
prietor on his own application as provided 
by s. 6 (e), Court of Wards Act (hereafter 
to be referred to as the Act), But the loan 
was advanced to the Nawab without the 
sanction of the Court of Wards. On 
March 19, 1919 one Badshah Nawab, the 
elder brother of the Nawab, died and the 
Nawab inherited onecthird share of Badshah 
Nawab in certain properties. The Court 
of Wards took formal possession in Novem- 
ber 1919 of the properties so inherited 
by the Nawab. In the year 1922 the 
plaintiffs instituted a suit being suit No 163 
of that year to recover their dues on their 
hundi from the Nawab. In this litigation, 
the Nawab was not described asa ward 
of the Court of Wards in direct violation of 
the provision laid down in s. 51 of the Act. 
The plaintiffs obtained anex parte decree 
on September 19, 1922 for a sum of 
Rs. 21,437-5-0 and proceeded to execute it 
against the property inherited by the Nawab. 
as stated above when an objection was 
taken by the judgment-debtor through the 
general manager of the Court of Wards to 
the effect that the properties which have 
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been attached were not liable to be attached 
and sold in execution of any decree by 
reason of the provisions of s. 60-A of the 
Act. Objection was also taken that the 
decres which was passed was in a suit not 
framed according tolaw in that it contra- 
vened the provisions of s. 51 of the Act. 

The learned Subordinate Judge accepting 
the objections raised dismissed the execu. 
tion. The decree-holder preferred an appeal 
to this Court. This Court held ina judg- 
ment which is reported in Lachmi Narain 
v. Mahomed Abrahim Hussain Khan (1), 
that the fact that the manager of the Court of 
Wards was not made a party to the suit 
wasno ground for the executing Court to 
refuse to execute the decree but gave effect 
to the objection based upon s. 60-A of the 
Act and held that the decree-holder was 
prevented from proceeding against the 
inherited property because it had come into 
the possession of the Court of Wards in 
November 1919. In the result the appeal 
of the decree-holder was dismissed. On 
October 24,1925, the decree-holder started 
another execution by seeking to attach a 
sum of money which was in the hands of 
the Court of Wards as belonging to the 
Nawab having been set apart for him 
under the provision of ss. 48 and 49 of the 
Act, Although the executing Court allowed 
this relief to the decree-holder, this Court 
in appeal reversed that order and dismissed 
the execution on June 24, 1926 ; the judg- 
ment of this Court is reported in 12 P. L. 
T. 227 (2) and is printed as Ex, A 
(1) at p. 12 of the paper book. A perusal of 
that judgment which was delivered by 
Dawson-Miller, O. J., Foster, J. agreeing, 
shows that this Court relied upon the clear 
provisions of s. 60-A of the Act, On April 
19,1923, the decree-holder presented an- 
other application for execution in Execution 
Case No. 110 of 1928 to realise their dues 
by attachment of the share of the Nawab 
in certain properties which were released 
from a waqf as the result of a suit institut- 
ed by his third brother to set aside 
certain wagfs executed by Badshah Nawab 
aforesaid, 

The Subordinate Judge allowed the prayer 
of the decree-holder but this Court reversed 
that decision on February 4, 1931 by a 
judgment reported in Ibrahim Hussain 
Khan v. Ram Newaz Gayasat Ram (15) 
The circumstances under which this now 
property came to be possessed by the 
Court of Wards on behalf of the Nawab are 


(15)10 Pat. 554; 131 Ind. Oas. 385; A IR 1931 Pat, 
188; 12 P L T 293, 
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set out in that judgment and it is unneces- 
sary to state those facts here. It is enough 
to state that the Court held that the pro- 
visions of s. 60-A and s, 35 of the Act were 
fatal tothe maintainability of that execu- 
tion. Against this decision the decree- 
holder appealed to His Majesty in Council 
but the decision of this Court was upheld. 
Lord Blanesburgh who delivered the judg- 
ment of their Lordships which is reported in 
13 Pat. 596 Lachmi Narain v. Ibrahim 
Hussain (3), made this important obe 
servation in the ecncluding portion of the 
judgment : 

“Their Lordships would add that they think that 
insufficient attention has, so far bean paid tos, 51 
ofthe Act and to the factthat in the appellant's: 
suit no attempt was made to comply with its provi- 
sions, That omission must have a most important 
bearing on the question whether leave should ever 
be granted to execute against property of the dis-- 
qualified proprietor any decree obtained ina suit. 
so defective.” 


Having failed to obtain the fruits of his 
decree in the execution department- the- 
plaintiff instituted a suit on September 15, 
1934, giving rise to the present appeal,.- 
after the death of the Nawab who died on 
June 10, 1934. The defendants in this suit 
are the heirs of the Nawab, the first two de- 
fendsnts being the sons of Chhotey Nawab 
(the brother of the Nawab). Defendant 
No, 1 has been sued through the manager 
of the Court of Wards, Patna, The allega- 
tions in the plaint are that the Nawab 
was at the time of his death, and his 
estate still is indebted to the plaintifs for 
a sum of Rs. 39,250-5-0 on the basis of 
the decree passed on September 19, 1922 
referred to above, that the defendant No. 1 
on whom the estate of the Nawab has 
devolved by intestate succession is bound 
in law and in equity to pay up all the 
debts of the Nawab and that the Oourt 
of Wards who under the provision of 
s. 13-A have chosen to retain charge of 
the estate on behalf of defendant No. | are- 
bound to pay off debts and liabilities- 
incurred by-or due from the Nawab. It 
was then stated in para. 14 that the Court. 
of Wards acting on behalf of the heirs of 
the Nawab and the legal representative of 
Chhotey Nawab has not so far taken any 
steps to pay up the debts of the plaintiff 
and to discharge the legal, moral and 
religious duty of their ward under s. 60-B 
which facts “in law amount to maladminis- 
tration of the estate.” Upon these allegations 
the plaintiff prayed for a preliminary decree 
for the administration of the estate of the- 
deceased Nawab which was and is now in. 
the- hands of the Oourt of Wards. It should: 
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‘be stated here thatin para, 10 of their plaint 
the plaintiffs also suggested that if there 
was any legal bar tothe maintainability of 
a fresh suit the plaintifis desired that the 

“suit should be treated as a proceeding in 
‘execution in the alternative. The defence 
‘to the action in the main was that the suit 
as framed was not maiatainable. 

The learned Subordinate Judge accepted 
this contention of the defendants and held 
that the plaintiffs cannot maintain the pree 
sent suit, the object of which is to discharge 
‘the Court of Wards who are entitled to 
remain in charge of the estate under s. 13-A 
‘of the Act, and further that the provisions 
of g. 60-A of the Act are an obstacle in the 
way of the plaintiffs obtaining any relief. 
Hence this appeal by the plaintiffs. 

Mr. P.R. Das who appeared on behalf 
of the appellants argued strenuously that 
the plaintiffs having failed to execute 
‘their decree, they are nowentitled to bring 
a suit to enforce that decree and that the 
institution of an administration suit in the 
form in which the present suit has been 
‘instituted is the only way in which the 
plaintiff-decree-holders can obtain a proper 
relief in the circumstances, Sir Sultan 
Ahmad appearing on behalfof the respone 
dents on the other hand argued that such a 
‘nit is not maintainable in law in India and 
that the present suit in the garb ofan ad- 
ministration suit is nothing but an attempt 
to obtain execution of the decree, that the 
‘subject-matter of the present suit is a ques- 
tion relating to “execution, discharge and 
satisfaction of the decree” and, therefore, 
such 2 suit, he argued, is barred by the 
provisions of s. 47, Oivil P.O. In my view 
tne ;argument of the respondents is well 
‘founded. 

In Jagemaya Dassi v. Thacomoni Dassi 
(7), a mortgagee had obtained a decree 
against the defendant’s husband who died 
after he had obtained an order for attach- 
ment of the mortgaged properties from the 
‘Oalcutta High Court. Two years after the 
plaintiff. his widow and administratrix, 
applied to the High Court for an order 
absolute for sale of the mortgaged proper- 
ties under s, 89, T. P. Act, which was then 
in force. But the application was refused 
on the ground that the mortgaged proper- 
“ties were outside the territorial jurisdiction 
of the High Court. The plaintiff then 
instituted a suit in which she sought inter 
alia administration of the estate of the 
mortgagor and asked forthe sale of such 
‘Properties as might be found subject to 
such mortgage. Sale, J. who heard the 
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suit on the original side came to the con- 
clusion that as the plaintiff's suit on the 
original debt was on the decree which had 
been obtained in september 18€2, the suit 
was barred by limitation and that the 
judgment debt having become barred by 
limitation was barred for all purposes and 
could not be made the foundation of an 
administration suit. In appeal Maclean, 
©. J., while dismissing the appeal made 
these important observations at p. 487* : 

“The plaintiff appearsto me to be upon the horns 
of this dilemma. If she be suing as a creditor for 
administration on the original debt, she is, apart 
from the effect of the order of 1886, clearly barred 
by the statute ; and if she relies on the attachment 
order of 1886 as keeping the original debt alive, she 
is at once confronted with s, 230 of the Oode, which 
makes it obligatory upon her, if she desires to enforce 
her decree, to apply to the Court which made the 
decree, and, in face of that provision, she is not 
entitled, in my opinion, to institute a separate suit, 
Apart from this, I think all questions arising between 
the parties to the original suit ought, under s. 244 
ofthe Code, to have been decided, and could have 
been decided, by the Court executing the decree. A 
separate suit Ought notto be instituted unless all 
questions between the parties or their representatives 
cannot be decided in the original suit, The plaintifi's 
right is,if she be now not too Late, to enforce the 
decree of 1882, and any questions arising as to that 
ought to be determined, and can only be determined, 
by the Court executing that decree. I am pre- 
pared to hold that, quite apart from any question as 
to the statute of limitation, the plaintiff is not entitled 
to maintain this suit, having regard to ss. 230 and 
244 of the Code.” h 

Section 230 of the earlier Code corres: 
ponds to s. 48 of the present Code and s. 244 
of the earlier Code corresponds to s. 47 of 
the present Code, Macpherson, J., also came 
to the conclusion that the suit was not 
maintainable and observed : 

“The debt has passed into ajudgment-debt; and 
under Art, 122, Lim. Act, no suit could now be 
brought on the judgment. It is said that this is not 
8 suit on the judgment within the meaning of that 
article, as it is a suit for the administration of the 
estate, but if no suit could be brought on the judg- 
ment, Ido not see how the judgment can be mado a 
ground for relief in this case.” d 

The learned Judge negatived the argu- 
ment advanced by Mr. Pugh that as the 
decree of 1882 was still alive and capable of 
being executed there was a debt, the 
remedy for the recovery of which was not 
barred and that the plaintiff could, on that 
ground, maintain the suit and observed at 
p. 489* : 

‘Whether there isa pending proceeding, and whe- 
ther the plaintiff can get anything out of it, are 
matters to be determined by the Court in which 
the proceeding is said to be pending, viz., the Court 
executing the decree. Assuming for argument’s sake 
that there isa pending proceeding, it is only in that 
proceeding, and by reason ef its being a pending pro- 
ceeding, thatthe plaintif could get anyreliefin the 
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way of execution, as any fresh application for the 
execution of the decree would be barred by s. 230 of 
the Code, This is not a suit in aid of execution; it 
bas nothing to do with the execution of the decree: 
and if there isan execution proceeding pending in 
which,and in which alone, the plaintiff could, 
putting her case at the highest, get some relief, 
thin dogs not, I conceive, help herin bringing this 
sult. 

Trevelyan, J., who also agreed stated thus 
at p. 491" ; 

“Moreover, I am inclined to think that the terms 
of s. 244 (e), Civil P. O., would have prevented this 
suit being brought against the judgment-debtor, and 
therefore would bar the present suit; although 
having regard to the view I entertain as to the suit 
being barred by limitation, it is not actually neces- 
sary to decide this point. Theonly questions which 
are raised in his suit are ‘questions arising between 
the parties to the suit in which the decree was passed 
or their representatives’ and they relate to the 
execution of the decree, The object of this suit is 
apparently to obtain execution of the decree against 
some property other than that which was actually 
mortgaged. Icannot see why this question cannot, 
as between the parties, be determined by the Court 
executing the decree, and in the execution proceed- 
ing. The case in Prosunno Coomar Sanyal v. Kali 
Das Sanyal (16) shows that a narrow construction 
ought not to be placed upon s, 244, but that all ques- 
tions which can possibly be determined in the exe- 
cution proceedings should be so determined.” 

In Ramanand v, Jai Ram (11) a_ plaintiff 
who had obtained a decree in a suit for pre» 
emption conditional on his paying Rs. 1,000 
within three months from the date of the 
decree paid the money but, for one reason or 
another, could not get possession of the 
property either by process in execution, 
or by private arrangement. He then insti- 
tuted a suit for possession of the property 
awarded to him by that decree. Sulaiman 
and Gckul Prasad, JJ, came to the con- 
clusion that both on authority and ona 
correct interpretation ofs. 47, Civil P. O., 
the present suit was not maintainable and 
observed at p. 1767: 

“Stripped of all , unnecessary details, the relief 
claimed by the plaintiffs, in substance, amounts to 
asking for the fruits of a decree which they are un- 
able to execute owing to lapse of time, The suit, 
in eficet, does raise a question ‘relating to the exe- 
cution, discharge, or satisfaction’ of the former 
decree and cannot be determined by a separate suit. 
The plaintiff's claim in reality is that they obtained a 
decree for possession of this property, the defendants 
have not given them possession in spite ofthe said 
decree, and therefore the Oourt should compel the 
defendants to carry cut their obligation under that 
decree, Ta our opinion, such a suit falls clearly with- 
in the purview of s. 47 and if it did not, we fail to sea 
what other form of suit would,” 

If instead of the words “lapse of time” the 
words “s, 60-A” are substituted in this quo» 
tation these remarks would apply with equal 


(16) 191 A 166; 19 O 683; 6 Sar, 209 (PO). 
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force to the present suit In Ramasamt 
Nathan v. Muthiah Chetty (12) Ramesam and 
Jackson, JJ. after examining a number of 
English and Indian decisions came to the 
conclugion that in India it is settled law that 
no action lies on an executable judgment, 
the only remedy being execution, and that 
this principle is embodied in s. 47, Civil P. O., 
but where a judgment creates a new obli- 
gation without providing for its execution 
but indicating a suit as the only method of 
enforcing it, a suit on the judgment to 
enforce the obligation is maintainable withe 
in the period of 12 years provided by 
Art. 122, Lim. Act. In my opinion, these 
decisions give an accurate statement of the 
law. The plaintiffs cannot maintain the 
suit simply by saying that they are unable 
to obtain execution of the decree by reason 
of some obstacles which are placed in their 
way not by the judgment or decree sought 
to be executed unsuccessfully but by reason 
of some other provisions of the Act or any 
other law or by reason of some other hind» 
ranca placed in his way by the defendante 
judgment+debtor. In other words the decree: 
itself should be of such a form that its. 
execution is impossible from its very nature 
e.g. where it is a mere declaratory decree 
or where it itself suggests that a suit should 
be instituted to enforce it, Again a decree. 
can be made the foundation of an admi- 
nistration suit ifthe decree is kept alive 
andif it is alleged that the properties of 
the judgment-debtor are being maladmi- 
nistered. In such acase the suit will not be 
a suit to enforce the judgment or a suit on 
the judgment but it will be a suit by a 
creditor for a proper administration of the 
estate and if he is able to prove his allega- 
tions he will be entitled to obtain a relief, 
provided in the mean time his decree has. 
not become time-barred. In Mirza Moham- 
mad Aga Ali Khan Bahadur v. Widow of 
Balmekund (9) the question which arose 
for decision was, as pointed out by Sir Barnes 
Peacock, who delivered the judgment of 
their Lordships whether 

“the decree gave the plaintiff a right to institute 
the present suit ; in other words, whethera judg- 
ment creditor has by virtue of the judgment-debtor 
Lice it consists in lands, in movable property, or in 
eDis. 

The plaintif had contended in that case 
that by virtue of this judgment he became 
entitled to the property of his judgment= 
debtcr and was entitled to recover it from 
the persons in whese hands it was: see 
p. 247*, But atp. 240* it was held that 


“a judgment does not vest in a judgment-creditor any 
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portion of the property of his judgment-debtor. It 
gives him a right to havethe judgment executed, but 
wntil execution the property of the judgment-debtor 
does not vest in the judgment-creditor simply by 
virtue of the judgment. That is so according to the 
jaw of this country, and it is also the case under the 
Oivil P. O., Act VIII of 1859, whichis the law in 
force in India.” 

A little later, attention was drawn to 
the fact that if a judgment-debtor passes 
money tothe judgment-creditor unless the 
Oourt makes an order to that effect ‘no 
adjustment of a decree in part or in whole 
shall be recognized by the Court unless 
such adjustment be made through tke 
Court or be certified to the Oourt by the 
person in whose favour the decree has been 
made or to whom it has been transferred’ 
—& provision which corresponds to O. XXI, 
r. 2 ofthe present Code. Again, at p. 248*, 
it was pointed out that “the decree is to 
be satisfied, not by bringing an action 
against the debtors of the judgment-debtor, 
or those who hold his property, but, it is 
to be enforced by the attachment and 
sale of the property of the judgment- 
debtor,” and it was indicated that the 
Civil P, ©, points out the mode in 
which the property is to be attached and the 
different clases of property which are liable 
to attachment. His Lordship approved of 
the argument of Mr. Leith that if an action 
.guch as the present could be supported all 
the provisions of the Code would be frustrate 
ed. The concluding observation of his 
Lordship at p. 252* is important which is in 
these words : 

“It appears to their Lordships that the proper 
mode ofenforcing a decree is that pointed out by the 
Civil P. O., namely, by execution and attachment and 
sale, or by execution and attachment, and the ap- 
pointment ofa Receiver under s. 243 to collect the 
property.” 

Tnis case, though decided under the still 
earlier Civil P. O., supports me in the view 
which I have expressed above. In a much 
later case decided by the Privy Council 
reported in Sasi Sekhareswar Roy v. Lalit 
Mohan Maitra (10) the facts werethat upon 
adispute between the appellant and the 
respondent with regard to the ownership of 
some land the parties agreed to have the 
matter decided by arbitrators who awarded 
specified portions of the land to each of the 
Parties. This award was followed by a 
-decree made on the terms thereof, Ten 
years afterwards, the appellant sued the 
respondent for possession of land which he 
alleged was part of that awarded to him. 
Lord Dunedin in delivering the judgment 
-of the Board after pointing out at p. 317T 
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that the Oourt had pronounced a decree in 
terms of the award made this important 
observation : 

“If itis the fact, as the plaintiff says in his plaint, 
that the defendant did not givaup possession the 
way in which the plaintiff was kept out of the lands 
which he ought to have had can only have been one 
of two ways: Hither, it was that a cultivating 
tenant was on these lands and paid rent to the defen- 
dant instead of to the plaintiff ashe ought to have 
done, or else, if there was no tenant then it must 
have been that the plaintiff was kept out of the lands 
in a physical sense, that is to say, he was not 
allowed to go on tothem. Tt seems to their Lordships 
plain that in either of this case an appropriate 
warrant could have been got from the Court upon a 
decree framed in the terms mentioned. That seems to 
end the case.” 

His Lordship then proceeded to point out 
an instance where the plaintiff could have 
come and asked the agsiatance of the Court 
founding upon the award itself and not 
upon the decree following upon it. This 
decision again supports me in my view. 
As already indicated the present suit is 
based upon the allegation that the estate is 
being maladministered, Now what is the ` 
allegation of maladministration? The 
allegation merely is that the Court of 
Wards has not taken any steps to pay off 
dues to the plaintiff and “this in law amounts 
to maladministration.” No evidence what 
Bcever was given in the course of the trial 
to support any other kind of maladminis- 
tration. In these circumstances, also I think 
that the suit has been rightly dismissed. 

Sir Sultan Ahmad suggested that the 
sult for administration of the estate is 
barred by limitation. I donot agree with 
this submission, The present suit, it will 
be noticed, has been instituted within 
three months of the date of the death of the 
Nawab and within two months of the date 
when final order was passed in the execution 
case started by the plaintifis, namely, from 
the date of the decision of their Lordshps of 
the Judicial Committee, and is also within 
twelve years of the date of the decree (see 
s, 48, Civil P.O.) Mr. Das then argued that 
the present suit should be treated as an 
application for execution as specifically 
asked for in para. 10 of the plaint and as 
provided by s. 47 (2), Civil P. O. This may 
be done but can the plaintif even then 
get over the bar of s. 60-A of the Act? 
Mr. Das argued that that section has no 
application after the death of ths Nawab. 
Ido not find any such limitation in the 
words of that section. The words are véry 
clear that no property which is or has been 
in the charge of the Court of Wards 
shall be liable at any time to be taken 
in execution, The words “at any time” 
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mean at any time, otherwise the very 
object of the Act which is to protect 
the ward will be frustrated. In Debi Baksh 
Singh v. Shadi Lal (17) their Lordships of 
the Judicial Committee had to consider 
s. 174, Oudh Land Revenue Act of 1876. 
Section 173 of that Act is similar tos. 60 
ofthe Act and s. 174 of the Oudh Act is 
similar to s. 60-A of the Act. Lord Shaw 
in delivering the judgment of their Lord- 
ships observed at page 71* : 

“Their Lordships think that it should be observed 
that the object of these sections was the protection 
of the property against either transactions entered 
into by the person under tutelage by way of direct 
transactions of sale or of mortgage, and also the 
protection of the property against the consequences 
of any execution in respect of contracts entered 
into by a person under such tutelage. Section 174 
deals with the latter situation.” 

In that case the Courts in India had 
permitted execution against the property 
to be granted in respet of the debt incurred 
by a person under tutelage relying upon 
certain decisions of the Oudh Oourt which 
held that 
“a creditor could obtain a decree upon a bond given 
by a ward while his property was under superin- 
tendence, and execute that decree against the pro~- 
perty of the ward after the property was released 
from superintendence,” 

Their Lordships at p. 75*, disapproved of 
this decision as being unsound in law and 
observed : 

“They think, that, the object of the Act being the 


protection of the property, a person subject to the . 


Qourt of Wards would in no sense be protected if 
this dictum were to be affirmed. What has been 
done in the present case seems to their Lordships 
to be atotal violation not only of the spirit of the 
statute, but of the express provision of 3.174. The 
phrase in that section ‘while his property is under 
such superintendenee,’ is, in their Lordships ‘opinion 
& phrase annexed to and elucidative of the verbal 
expression ‘contract entered into by any such person." 
Section 174 is meant to protect property against 
the execution of a decree made in respect of ‘any, 
contract entered into’ during a certain period of 
time, namely, while the property is under such superin- 
tendence, If such contract, incurring of debt, or tran- 
saction occurred during that time, law of Oudh is plain 
unders 174, to the effect that the property is protected 
against execution in respect of any decree following 
upon that transaction, that debt, or that contract,” 
_In my opinion, this authoritative elucida= 
tion of the cognate law is a decisive answer 
to the argument raised by the appellant, It 
is but right that I should notice two deci» 
sions of the Calcutta High Court which 
were strongly relied upon by Mr. Dasin 
support of his argument. The first case 
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relied upon by him is the case ın Kali 
Charan vV. Sukhade Sundari Debi (5) but that 
case merely decides that where a decree 
as it stands cannot be executed against 
the estate in the hands of the executrices 
the remedy of the decree-holder is either to 
have the suit restored, the executrices 
brought on the record and a new decree 
made against them, or to institute a suit 
on the judgment and to obtain a decree 
thereon against the executrices, The facts 
of that case show that the decreeeholder 
had instituted a suit against the original 
debtor for recovery of a large sum of money 
but during the pendency of the suit the 
defendant died and the plaintiff instead of 
bringing on the record the executices who 
had been appointed by the deceased defene 
dant in a testamentary disposition pro» 
ceeded with the suit and obtained a decree 
against the three sons of the deceased specie 
fying them to be the heirs and representa» 
tives of the original judgment-debtor. Re- 
liance was placed upon the result of an 
examination by Mookerji, J, in that decision 
on a largenumber of English cases that an 
action was allowed to he maintained in 
England on a judgment, But, in my opinion, 
as their Lordships of the Judicial Commitee 
have observed repeatedly, itis not permise 
sible for the Courts in India to embark upon 
an examination of the English Law based 
upon Englieh statutes and English practice 
when the matter is expressly groverned by 
the Indian statutes. In the present cage, 
we are bound to observe the procedure laid 
down for execution of decrees in the Civil 
P.O. when a decree is sought to the exes 
cuted the decree being of an executable 
character. 

The second case relied upon was the case 
in Annoda Prasad v. Nobo Kishor (4) a 
decision by a Single Judge of the Oaleatta 
High Court. But that case merely decides 
that an order ofthe insolvency Court is a 
judgment of the High Court on the original 
side and a suit based upon such a judge 
ment is maintainable. In that case, the 
plaintiffs sued to recover the amount of 
costs ordered by the Oaleutta High Oourt 
in its insolvency jurisdicticn under an al- 
locatur by the Registrar of that Court. The 
learned Judge considered the objection that 
the suit was not maintainable by reagon of 
s. 244, Civil P. C., which was then in force 


and observed : 

“I think that s. 244 is clearly inapplicable. That 
section deals only with matters relating to the exe- 
cution of decrees, The suit ie institued on an unsatisii- 
ed order of the insolvecy Court and is now concern- 
ed with or relates to ,the execution of that order, 
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The suit is based on the judgment or order as 
affording a new cause of action, andif there is no 
other bar to the suit, statutory or otherwise, there is 
nothing in s. 244 to take away any euch right of suit,” 
He then pointed out that the practice of 
the Caleutta High Court in its insolvency 
jurisdiction wasthat when costs were award- 
ed under the insolvency Act and under 
r. 30, Ben. Insolvency Rules, the execus 
tion of those orders was obtained by a 
proceeding in contempt initiated on a peti- 
tion against the parties in default, In these 
circumstances, the learned Judge saw no 
reason why the party entitled to costs 
should not be premitted to sue upon the 
order and thus be enabled to avail himself 
of the execution procedure provided by the 
Civil P. O. provided the suit was instituted 
within the period prescribed by Art. 122, 
Lim. Act. This case, therefore, has no ap- 
plication to the facts of the present case. 
Attention was also drawn by Mr. Das to 
the case in Saraimani Debee v. Batta Krishna 
(8). But in that case it was pointed out 
that the real question involed in the suit 
was in substance whether or not the defen- 
dant, in administering the debtor's estate, 
bas been guilty of maladministration and 
whether the plaintiffs ss creditors of tbat 
estate were entitled to have the estate ad- 
ministered on that footing, that the ques- 
tion was a wider question than cne merely 
relating tothe executicn of the decree and 
a regular suit must lie. Maclean, O. J., 
who delivered the judgment of the Bench 
‘pointed out at p, 1103* that 
“there is no machinery under the execution chapter 
(Chap. 19) of the Code which enablea the Court in 
executing the decree, to go. into the question of 
whether or not the executor has been guilty of 
maladministration of the estate.” 


and that if as was alleged in that case 
there has been maladministration on the 
part of the defendant, the defendant could 
“not be held liable in execution proceed- 
ings under s, 234 but a regular suit should 
be brought. This case again has no ape 
plication here. J have already shown that 
‘there is no allegation, far less any proof, 
of malandministration in the present suit. 
Mere non-payment of the debts of the decease- 
ed is not maladministration. 

The truth of the matter is that the plain- 
tiff js seeking to go round the provisions 
of the Act in order to reach the estate 
‘whch he is forbidden to do by reason of 
_ the clear and express terms of the statute 
(s8. 60A). Ifthe plaintiff cannot reach that 
estate in the hands of the Court of Wards 
it is immaterial for his purposes whether 
that estate is being ill-administered or 
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well-administered. The only remedy which 
the plaintif has is to execute the decree 
against the property of his judgment-debtor 
which is not and has never been in the hands 
ofthe Oourt of Wards, if he can find some 
such property, and he has afurther remedy to 
proceed against the ward’s property of the 
other description with the leave of the Oourt 
of Wards—it being always open to the 
Oourt of Wards to pay the whole of the 
decretal amount or any portion thereof if 
they think it just and proper to do s0, 
a matter which is entirely within their dis~ 
cretion, For these reasons, I am of opinion 
that the appeal faile and must be disə 
missed with costs. 


D. Appeal dismissed. 


Le mena Lha aaa 


| MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 4014 of 1938 


f in 
Second Appeal No, 423 of 1935 
November 21, 1938 
Wansworta, J. 

MANTENA KANAKARAJ U—Partirionge 


versus 
DATLA ATCHUTHARAMANARAJU 
AND ANOTHER—~ RESPONDENTS 

Madras Agriculturists’ Relief Act (IV of 1938), 
r r a oy ‘debt’ in Act includes decree- 

ebt, 

Tho definition of “ debt? specifically includes a. 
decree debt and a decree debt is nonetheless a debt 
because it does not fall within the category for which 
special provision is made ins, 19, Mad. Agri. Relief 
Act. The Act, therefore, applies to the scaling down 
of debts which have ripened into decrees after the 
commencement of the Act. 


O. Mise. P. for sealing down the amount 
due under a decree under the provisions of 
Mad, Act IV of 1938. 


Messrs. O. T. G. Nambiar and W. S. 
Krishnaswamy Naidu, for the Petitioner. 

Mr. K. Venkatarama Raju, for the Res- 
pondents. 


Order.—It is contended that the Act 
does not apply to the sealing down of debts 
which have ripened into decrees after the 
commencement of the: Act. I can find no 
support in the Act for this contention. The 
definition of “debt” specifically includes a 
decree debt and it seems to me clear that 
a decree debt is nonetheless a debt because 
it does not fall within the category for 
which special provision is made in a, 19. 
I do not think that the petitioner is 
entitled to deduct the. amount debited for 
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interest at a time when the account was 
still running with fluctuating balance, 
When the account closed there was a de» 
finite amount of Reg. 1,874-7-0 due and this 
must be treated as the principal amount 
and plaintiffs will ba entitled to interest 
thereon at 61 per cent. from October 1, 
1937 and the decree will be scaled down 
accordingly, Leave refused. 
Nob, Order accordingly, 





RANGOON HIGH COURT 
Second Appeal No. 346 of 1939 
March 8, 1940 
Macaney, J. 

U KYAN— APPELLANT 
versus 
MUN SHEIN AND ANOTAER— 
RESPONDENTS 

„Riparian rights—Right of riparian owner on 
waterway which is not public navigable waterway 
to navigate that portion of water which passes the 
property of another persons—Waterway—Petty 
stream navigable only for short time at certain 
periods of tide, by small boats—Whether public 
navigable waterway. , 

A riparian owner on a waterway which isnot a 
public navigable waterway, has no right to “ navi- 
gate” that portion of the water which passes the 
property of other persons. He hasa right to make 
use of the water as it passes his property, and other 
persons must not interfere withthat right of ene 
joyment. There is only a right of way along 8 
waterway, provided no easement has been created, 
unless the waterway is a public navigable water- 
way. If itis not a public navigable waterway pre- 
sumably riparian owners own the bed of the water- 
way as far as the middle thereof, buttheyhave no 
rights over that part ofthe waterway which does 
not flow through theirown land, 90 Ind, Cas 198 
(1), explained. 

The flowing of the tide, though not absolutely in- 
consistent with a right of private property in a creek, 
jsstrong prima facie evidence of its being a public 
navigable river. The strength of this prima facte 
evidence, arising fromthe flux and reflux of the 
tide, must depend upon the situation and nature of 
the channel. If it is a broad and deep channel, 
calculated for the purposes of commerce, it would be 
natural to conclude that ithas been a public navi- 
gation; but if it is a petty stream, navigable only 
at certain periods of the tide, and then only for a 
very ehort time, and by very small boats, it is 
difficult to suppose that it ever has beena public 
navigablechannel, Miles v. Rose (3), relied on. 


8. A. from the judgment of the District 
Court, Bassein, in O. A. No. 14 of 1939. 

Mr, Rauf, for the Appellant. 

Mr. Hay, for the Respondents. 


Judgment.—tIn the Sub-Divisional Oourt 
of Bassein the plaintiff-appellant U Kyaa 
sued the defendants-respondents Mun Sein 
and Ko Khoon Na for a declaration of the 
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plaintifi’s right oway on a certain creek 
which passes by the lands of both the plainte 
if and the defendants for a mandatory 
injunction ordering the defendants to re» 
move the obstructions in the shapeof two 
large cargo boats and for a perpetual 
injunction restraining the defendants from 
raising any further or additional obstruc 
tion interfering with the right of the plaint- 
iff over the creek, There was also a claim 
for damages, but this claim is no longer 
pressed. The plaintiff-appellant and the 
defendant-respondent Ko Khoon Na (Mun 
Sheinis his son) each bought a piece of 
land from U Shwe Gun. U Shwe Gun's 
land was bounded on the east by asmall 
tidal creek and on the south by the Dekan- 
Chaung. The portion of the land whichis 
at the corner of tne Dekan-Ohaung and the 
creek was purchased by Ko Khoon Na. 
The northern boundary of this land is the 
village road and U Kyan’s site lies imme- 
diately to the north of the village road, 
having the tidal creek as its eastern bound- 
ary. The villageroad runs west and east 
and is carried over the creek by a small 
bridge which at high tide is about 6 
feet above the surface of the water in the 
middle and about 42 feet at the sides. The 
distance along the creek from the bridge 
to the Dekan-Chaung is only 109 feet, At 
the bridge the creek is 11 feet wide and 
at its mouth it is 174 feet wide. Beyond 
the bridge the creek stretches as far as 
grazing ground but, until it approaches 
quite close to the bridge, it is a mere trickle 
of water and even small boats cannot go 
more than a few feet beyond the bridge. 
Between the main channel of the creek and 
U Kyan’s site there are dhani plants which 
are said to be covered at high water, Below 
the bridge on the eastern side of the creek 
there are more dhani plants, 

Ko Khoon Na has been living on his pre- 
sent site for at least 18 years and about 15 
years ago he widened and deepened the 
creek in order to admit his large sampans, 
When these sampans are moored along the 
bank of his property no other boat can pass 
by. The plaintiff-appellant bought his 
site about 14 years ago, but he did not 
come to livethere until 8 or9 years ago, 
His relatians with Ko Khoon Na appear to 
have been amicable until quite recently. 
Ko Khcon Na then went to China and 
whilst he was away his son Mun Shein 
began to keep the sampansin the creek 
in sucha manner as to obstruct access to 
other persons. Up till that time U Kyan 
had been able to bring his large sampan 
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up the creek to unload it, but to do so 
he must have unloaded it over the res- 
pondents’ property, for a large sampan 
will not go under the bridge and, if it 
could, it is rather doubtful whether there 
was enough water to float it on the other 
side. In his plaint the appellant claims 
that the creek is a public natural navigable 
waterway over which he has a right to pass, 
The learned Sub-Divisional Judge found 
that though the creek was a natural water- 
way it had been made navigable for 
large sampans at the expense and labour of 
the defendants and that only the parties 
themselves bad ever brought their large 
sampans into the creek, The learned Judge 
further found that the creek was not a 
public waterway. Finally, be was of the 
opinion that even if the plaintiff were 
granted an injunction as prayed it would 
not benefit him because he could only 
unload tke cargoof his sampans on to the 
defendants’ land, Accordingly the suit was 
dismissed. 

This decree was confirmed by the Dis- 
trict Court of Bassein on appeal. The 
learned District Judge was of the opinion 
that the creek was not a public navigable 
waterway and that there was notsatisfactory 
evidence of any user of the creek by the 
general public. The plaintiff now appeals 
to this Oourt on the ground that the lower 
Courts have erred in the interpretation of 
the rules laid down in the decisions of the 
Judicial Committee on which they have 
relied ; furthermore, that they bave over- 
looked the rule laid down by the Judicial 
Oommittes in Maung Bya v. Maung Kyi 
Nyo (1). It is claimed that:the appellant 
asa riparian owner is entitled tothe free 
use of the creek including the right to 
navigate it. I do not find that the case 
cited is an authority for holding that a 
riparian owner on a waterway which is not 
a public navigable waterway, has a 
right to “navigate” that portion of the 
water which passes the property of other 
persons, He has aright tomake use of the 
water as it passes his property, and other 
persons must not interfere with that right 
of enjoyment. So far as I understand it, 
there is only aright of way alonga water- 
way, provided no easement has been create 
ed, unless the waterway is a public naviga- 
ble waterway. Ifit is nota public naviga- 
. ble waterway presumably riparian owners 


(1) 3 R 494; 90 Ind, Oas. 198; AI R1925 P O 
236; 521 A385: 420 LJ 158; 49 M LJ 289;97 
Bom. L R 1427; (1995) M WN894:LR 6A (PO 
209; 30 O W N 218 (P O). 
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own the bed of the waterway as far asthe: 
middle thereof, but they have no rights over : 
that part of the waterway which does not: 
flow through their own land. There is: 
nothing in the case of Maung Bya v. Maung 
Kyi Nyo (1), to suggest that they have. 
This creek is undoubtedly a tidal creek. 
Tke question is: Isit nevigable? If it 
is tidal and navigable,then it must be a 
public nevigable waterway. On this point 
I quote from the judgment of the learned 
District Judge. He says: 

“Mr. Basu and U Thein Maung, learned Counsel 
for the parties however have stated before me that 
they have both been to the creek and that, except 
during the rains, even small boats cannot enter 
the creek at low tide, In the dry weather, i. 6, 
from about December to May, the whole creek from 
the mouth upwards is just a mud channel with no 
water in itatallat lowtide. But during the rains 
small country boats of about 30 to 40 baskets 
capacity can enter at low tide.” 


The learned District Judge has referred 
to The King v Montague (2), wherein Bayley, 
J, remarked : 

“Now it does not necessarily follow, because the 
tide flows and reflowa in any particular place, that 
it is therefore a public navigation, although of 
sufficient size." 


Quoting from Miles v, Rose (3), he observ- 
ed that 
, the flowing of the tide, though not absolutely 
inconsistent wirh a right of private property fina 
creek, is strong prima facte evidence of its being a 
public navigable river. Thestrength of this prima 
facie evidence,’ he eaid, ‘arising from the flux and 
reflux of the tide, must depend upon the situation 
and nature of the channel. If it is a broad and 
deep channel, calculated for the purposes of come 
merce, it would be natural to conclude that it has 
been a public navigation; but if it is a petty 
stream, navigable only at certain periods of the 
tide, and then only for avery short time, and by 
very small boats, itis difficult to suppose that it 
ever has been a public navigable channel,” i 
As the learned District Judge observes 
this description seems to suit the creek with 
which we are at present concerned very 
closely. Furthermore, there is really no evie 
dence of public user of this creek ; nor, in 
the circumstances, is it easy to imagine how 
such a use could ever have arisen. The 
creek is bounded on either side by the 
properties of three or four persons, and, 
although the main village road passes over 
it, there is no evidence that the villagers 
use the creek to get into the Village, or 
keep their boats on it. In these circum: 
stances, if appears to me that the lower 
Courts were right in holding that this is 
not a public navigable waterway. In these 
circumstances, it is clear that the plaintiff's 
1 


(2) 107 ER 1183, | 
(3) (1814) 5 Taunt 706, : 
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appeal must fail. It is dismissed with costs, 
Advozate’s fee five gold mohurs. 


B. Appeal dismissed. 


poaa 


_ PATNA HIGH COURT 
Criminal Revision No. 717 of 1940 
December 10, 1940 
DHAVLE, J. 

JAY MAHTO AND ANOTABR—PETITIONER3 
Versus 
KING-EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), ss. 411, 379—Dis- 
honest intention—Accused taking away complainant's 
animal as compensation for injury done to his own 
animal, believing the taking of animal not to be offence 
—Offence of theft, tf committed—Thing found in 
house occupied in common by father and son—Posses- 
sion of the thing if can be attributed to one. 

When a person. takes another man’s property, 
believing, under a mistake of fact and in ignorance 
of law, that he hasa right to take it, he is not 
guilty of theft because there is no dishonest inten- 
tion, even though he may cause wrongful loss with- 
in the meaning of the I. P, O, Where tho finding 
js that the accused persons thought that they could 
take away the animal ofthe complainant, as com- 
pensation for the injury done to the accuseds’ animal 
without committing an offence, is a mistake of fact 
in ignorance of thelew. Queen-Empress v, Nagap» 
pa (1) and 91 Ind, Oas. 256 (3), relied on, 

The mere fact thata thing is found ina house 
occupied by father and sonin common is no proof 
that the one was in possession of it, 145 Ind. Oas, 
130 (4), 


Gr, R. against an order of the Magis» 
trate, lst Olass, Purulia, dated June 24, 
1940. ° 


Mr, S. K. Sarkar, for the Petitioners, 


Order.—The petitioners, father and 
son, have been convicted under s3, 411 and 
379, I.P.0. respectively, and sentenced to 
a fine of Rs. 5, each with one week's 
rigorous imprisonment in default. Haripada 
Sen, on whose information the case was 
started, had a buffalo which injured a 
buffalo of the petitioners. The prosecution 
ease was that thereupon the petitioner 
Kalipada Mahto geized Haripada’s buffalo 
and would not return it, That Haripada’s 
buffalo was in the house of the petitioners 
for several days was admitted, but the 
defence was that it had been made over 
to them .by complainant's brother on 
account of the injury caused and that 
when Haripada Sen, who was away at the 
time, returned home, he offered the accused 
Rs. 10, more as further compensation waile 
the latter demanded a larger sum, Tae 
trying Magistrate refused to believe that the 
buffalo had been made over to the petitioner 
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Kalipada Mahto because Abhimanyu Sen, 
a brother of Haripada’s, went to the thana 
that evening and made a statement to the 
constable who was present there at the 
time, which the latter passed on to the 
officer in charge, on the following day. But 
the record made by the officer in 
charge says nothing about the snatching 
away of the buffalo by the accused, and 
only speaks of their buffalo having been 
injured and their claiming conpoensation 
and the complainant's party being 
“unwilling to pay any compensation because nobody 
knew whose buffalo had caused the injury and that 
they were being threatened to be assaulted by the 
accused persons,” 

The trying Magistrate upon this says, 
curiously enough, that 
‘unless there was something more in the matter 
ae ae wani not have been reported at the Police 

ation, 


It is difficult to follow this observation in 
view of thə fact that according to the 
learned Magistrate the sanha spoke of the 
complainant's party “being threatened to 
be assaulted by the accused persons.” The 
defence story of how an old buffalo was 
offered to the accused as compensation was 
put tothe prosecution witnesses and denied 
by them. The defence, however, brought 
it out from the investigating Officer that 
they had told him that the complainant 
had offered an old buffalo to the come 
Plainant as compensation. One would have 
thought that this would have bean an end 
of the case as it obviously affects the re» 
liability of the prosecution witnesses on a 
material point, The learned Magistrate, 
however, held that it ‘simply’ showed that 
there was a negotiation going on batwaen 
the parties for an amicable settlement but it 
ultimately failed.” Though Abhimanyu at 
the thana spoke of their unwillingness to 
pay compensation “because nobody knew 
whose buffalo had caused the injury” it is 
quite clear from the admission of Suku 
Manjhi, P, W. No. 9 that it}was the complain» 
ants buffalo that had injured the buffalo of 
the accused. The findings of the learned 
Magistrate, therefore, on the basis of the 
sanha (Hix. 3) and the denial by the pro~ 
secution witnesses of the fact that come 
plainant had offered an old buffalo to the 
accused as a compensation are open to 
exception on the face of his judgmont. It 
is, however, not necessary to go in detail 
into the evidence in the case, for, as the 
learned Advocate for the petitioners has 
pointed out, the learned Magistrate him- 


self was of opinion that 
“the animal was removed and retained dishonestly 
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and the offences under ss. 379 and 411, have” been 
committed. Of course it is a case of technical 
offence under these sections and the accused per- 
sons, it seems, thought that they could take away 
the animal without committing an offence.” 


In Queen: Empress v. Nagappa (|), it was 
held that when a person takes another man’s 
property, believing, under a mistake of 
fact and in ignorance of law, that he has 
a right to take it, hə is not guilty of theft 
because there is no dishonest intenticn, even 
though he may cause wrongful loss within 
the meaning of the I. P. O. The attention 
of the lower Courts does not seem to have 
been drawn to this aspect of the matter, 
and the learned Magistrate who had the 
case of Daulat Shaw v, King-E’mperor (2), 
before him proceeded to distinguish it on 
the very doubtful ground that 
“the ferrymen might not have been able to recover 
the fare if they had let the passenger go without 
keeping hie article,” 


The finding of the learned Magistrate 
that the accused persons thought that they 
could take away the animal without com- 
mitting an offence seems to point, on the 
part of the petitioners, to a mistake of fact 
in ignorance of tke law, to adopt the ex- 
pression used in Nagappa's case (1) though 
in Hamid Ali Bepari v. Emperor (3), which 
has also been cited before me, a petitioner 
who 
“wag acting under a mistaken notion of law believ- 
ing that the property was his, and that he had the 
right to take the goods until the balance of the money 
was paid” 
was, in the absence of any dishonest inten- 
tion, acquitted of a charge of theft. The 
learned Magistrate does not also seem to 
have sufficiently distinguished between the 
offence of the father under s. 411, and that 
of the son under s. 579, when he observed 
that the accused thought that they could 
take away the animal without committing 
an offence. The buffalo was tied in the 
house of the accused, but whether the 
animal, while there, could be said to be in 
the possession of the father or the eon has 
not been properly discussed. As was said 
in Ram Charan v. Emperor (4) 


“the mere fact that 8 thing is found ina house 


occupied by a person in common with others......ig 
no proof that he was in possession of it. To bring 
it home to him seme additional circumstances ought 
to be established.” 


The point was further discussed in 


(1) 15B 344, 

(2) 2P L T583; 63 Ind. Cag, 609; 22 Or, L J 673, 

(3) 52 O 1015; 91 Ind. Oas. 256; 27 Or. LJ 80; AT 
R 1926 Cal 149. 

(4) AI R1933 All, 437; 145 Ind, Oas, 130; (1933) 
Gr. Oas, 743; LR 14 A 239 Or; 6 R A 50; 34 Or. L J 
930; (1930) A L J 1338. - i 
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Emperor v. Kaul Ahir (5), and later by 
Braund, J.. in Abdul Rahman v. Emperor 
(6). Bat it does not seem to me necessary 
to elaborate it any further because on the 
finding of the learned Magistrate himself 
as Ít is, namely, that “the accused persons, 
it seems, thought that they could take away 
the animal without committing an offence,” 
coupled with his treatment of the sanha 
and the admission of the prosecetion wit- 
nesses regarding negotiations during the 
investigation, it'is clear thatthe conviction 
of neither petitioner can be gupported. 

The result is that this application is 
allowed and the conviction and sentences 
passed upon the petitioners set aside. 
Should the petitioners or either of them 
have paid any part of the fines, there must 
be a refund on application. 

D, Application allowed. 

(5) 55 A 112; 143 Ind. Cas. 114; (1932) A t J 1072; 
LR14A47 Or. AT R 1933 All, 112: (1933) Or. Oas. 
160; Ind. Rul. (1933) All, 195 (1); 34 Or L J 417, 

(6) A I R 1940 All. 449; 190 Ind. Cas. 785; (1910) A 
LJ 467; 42 Or. LJ 59; 13 R A 214, 





MADRAS HIGH COURT 
Criminal Revision Case No, 427 of 1940 
(Case Referred to No, 15 of 1940) 
September 6, 1840 
Lakeumana Rao, J. 

In re O. RAGHAVA MENON—Acovgsp 

Penal Code (Act XLV of 1£60), s. 403—Mere re- 
tentionof money is no offence. . 5 $ 

Mere retention of money would not warrant a 
conviction under s. 403 of the I. P., O., unless there 
is evidence that accused used the money. 


Or, R. Oase referred for the orders of the 
High Court, under s, 438, of the Oriminal 
P. ©., by the District Magistrate of Malabar 
in his letter, dated June 14, 1940, No. O. O: 
61 of 1940. 


The Public Prosecutor, for the Crown. 
Mr. P. Govinda Menon, for the Accused. 


Order.—The accused was the clerk of 
the Official Receiver of Calicut and three 
sums of Rs 35, were received by him during 
the absence of the Official Receiver on 
October 3, 1949, November 2, 1939 and 
December 2, 1939. They were entered in 
the accounts on October 7, November 91 
and December 18, and on the complaint 
of Official Receiver the Police filed a charge 
sheet against the accused for an offence 
under s. 409, I. P.O. The facts alleg- 
ed did not warrant a charge under s. 409 
I, P. O. and the Sub-Divisional Magis- 
trate framed a charge under s, 403, of tha: 
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i, P. O. for temporary misapproprie- 
tion of the amount. The accused denied 
the offence and pleaded that the delay in 
making the entries and paying the amount 
over to the Official Receiver was due to 
oversight dueto heavy work but the plea 
was not accepted and the accused was cone 
victed and sentenced to pay a fine of Rs. 17, 
on each account. 

The case bas been referred by the Magis- 
trate for enhancement of sentence, but the 
evidence does not justify the conviction. 
The accused was notin difficulties and as 
found by the SubsDivisional Magistrate 
there was no evidence that he used the 
amount. Ithas been repeatedly held that 
mere retention of money would not warrant 
a conviction under s. 403, of the I, P.C. 
and the accused was subsequently reinstated 
as the result of a departmental enquiry. 
The conviction, is, therefore, set aside and 
the fine if levied will be refunded. 

N.B. Conviction set aside, 





BOMBAY HIGH COURT 
Second Appeal No. 613 of 1937 
March 1, 1940 
Beaumont, O. J, AND San, J. 
DAWARALI JAFARALI SAIYAD— 
DegEenDant— APPELLANT 
versus 
BAL JADI AND 0OTHERS—P LAINTIFFS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXIT, 
rr. 6, 4—Mortgage: suit—Arguments concluded—De- 
fendant dying on date of delivery of judgment— 
Preliminary decree passed next day—Decree, if 
good—Legal representative not brought on record 
within time fixed by r. 4—Subsequent application for 
final decree mentioning legal representativesmAfter 
summoning legal representatives who remaining 
absent, passing final decree—Decree, if valid. 

Rule 6, O. XXII, Civil P. O., applies to the judg- 
merit based on arguments which have been conclud- 
ed before the death and such judgment may be the 
judgment founding either a preliminary decree or a 
final decree. 

Where ina suit to enforce a mortgage against the 


mortgagor, the arguments were concluded on July 10, ` 


1928, and the mortgagor died on July 22, on which 
date the judgment was given and the preliminary 
decree was passed on the next day : 

Held, thatthe preliminary decree was good as 
against the mortgagor and took effect as if it had 
been pronounced before his death. 122 Ind. Cas, 
303 (4), explained. 

Rule 40f O. XXII has no application to a case 
in which a preliminary decree has been passed, 
because it cannot be said that any right to sue still 
exists after a preliminary decree has been passed. 
112 Ind. Cas. 11643) and 147 Ind. Cas. 730 (5), ap- 
proved, 126 Ind. Qas. 20(7), dissented from, 81 Ind. 
Cas, 747 (8), explained, 122 Ind. Cas, 303 (4) and 168 
Ind, Oas. £68 (6), referred to, 
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Where ın a suit ona mortgage against the mort- 
Bagor, the defendant dies after the preliminary dec- 
rea and his legal representatives are not brought on 
the record within the time fixed and under O. XXII, 
r. 4 but an application for final decree mentioning 
tbe legal representatives is made after the expiry 
of the aforesaid period, andthe Court after sum- 
moning the legal representative who remain absent 
passes a final decree against them, the decree is 
valid, for, in accepting the record showing the heirs 
as defendants and in serving them, must be taken 
to have directed the heirs to be brought on record, 
though this wasafter the time limited _under 
O. XXII, r.4, 101 ind, Oas. 129 (2), relied on, 


S. A. from the decision of the Extra 
Assistant Judge, Ahmedabad, in Appeal 
No. 77 of 1936, 


Messrs, G. N. Thakor, B. G, Thakor and 
J. C. Shah, for the Appellant, 


Messrs. P, B. Shingne and R. B. Kanta- 
wala, for the Respondents. 


` 


+ 


Beaumont, C. J,—This is ah appeal from 
a decision of the Extra Assistant Judge of 
Ahmedabad, and it raises a question, on 
which there hag been some difference 
amongst the High Courts, as to whether, 
when a defendant dies after a preliminary 
decree in a mortgage suit and his heirs are 
not brought on record within the time 
limited by law, the suit abates, 

The material facts are that the plaintiff 
brought a suit to enforce a mortgage 
against Haji Bibias the mortgagor. The 
arguments in the suit were concluded on 
July 10, 1928. Haji Bibi died onJuly 22, 
.judgment was given on the same date, 
and a preliminary decree was passed on 
July 23. Itis in my opinion, clear that 
having regard to the provisions of O. XXII, 
r. 6, Civil P. O., the preliminary decree is 
good as against Haji Bibi; it takes effect, 
as though ithad been pronounced before 
her death. The note in Mulla’s Civil 
P. C,on O, XXII, r. 6, that in a mortgage 
suit the ‘judgment’ referred to in this Rule 
is the judgment supporting the final decree 
and not the ‘judgment supporting the 
preliminary decree, and the ‘hearing’ 
referred to in the Rule is the hearing of 
issues upon which judgment is to be de» 
livered determining the  plaintifi's right 
to a final decree, seems to me to be clearly 
wrong, and to be based on a misappre- 
hension of the case cited in support of it, 
viz. Jungli Lal v. Laddu Ram (1), The 
argument in that case was that the period 
referred to inr. was the period betwesn 
the conclusion of the argument, on which 


(1) 4 PL J240; 50 Ind. Oas, 529, A I R 1919 Pat- 


_ 430; (1919) Pat. 105. 
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the preliminary decree was based, and*the 
final decree, and that argumeut not un» 
naturally failed. It is, in my opinion, 

. quite clear that r. 6 applies to the judgment 
based on arguments which have been 
concluded before thedeath and such judg- 
ment may be the judgment founding either 
a preliminarv decree or a final decree. 

So that we have to deal with the case on 
the footing that.the defendant died imme- 
diately after the preliminary decree was 
passed. In July 1929 there was en applica- 
tion fora final decree. At that time, admit» 
tedly, the heirs of Haji Bibi had not been 
brought on record. Butin that application 
the defendants named were the heirs of 
Haji Bibi, thatis the husband, who was 
major, and three children who were minors. 
The learned Judge directed those defen- 
dants to be served, and passed a final order 
for sale, noting that the defendants were 
absent, though served. It is of course, clear 
that even if tha suit did not abate on the 
death of Haji Bibi and the failure to bring 
her heirs on record, a final decree could not 
have been passed against a dead person, 
and it was essential that her heirs should be 
before the Court when the final decree was 
passed. It may be that there was an irre» 
gularity in that no formal application had 
been made tothe Court to bring the heirs 
on record. But the learned Judge, inac- 
cepting the record showing the heirs as 
defendants and in serving them, in my 
opinion, must be taken to have directed 
the heire to be brought on record, though 
this was after the time limited under 
O, XXII, r. 4, to whichI will refer presently, 
I think, therefore, that the final decree was 
valid, assuming that the suit had not 
abated. That view is supported by a de- 
cision of this Court in Sitaram v, Anant 
(2). On that view of the matter I think 
that in execution of the final decree the 
plaintiff was not entitled to raise the point 
that the suit had abated. However, as the 
question of abatement has been raised, and 
dealt with by the learned Extra Assistant 

‘Judge, I will dispose of it, 


The Madras High Court in Perumal 
Pillay v, Perumal Chetty (3), the Oaleutta 


High Oourt in Nazir Ahmad v. Tamizaddi . 


Ahmad (4), the Rangcon High Oourt in 


(2) 29 Bom. L R 244; 101 Ind, Oas. 129; A I R 1927 
Bom. 156. -` 

(3) 51 M 701; 112 Ind, Oas, 116; A 'IR 1928 Mad. 
a 55 M L J 253; (1928) MWN 434;20L W 164 


(4) 57 O 285; 122 Ind, Cas. 303; A I R1929 Cal 
430; Ind. Rul, (1930) Cal. 239, 
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Muthiah Chettyar v. Tha Zan Hla (5), and 
the Lahore High Court in Hari Chand v. 
Dina Nath (6), have all held that a suit 
does not abate by the death of a plaintiff or 
defendant after a preliminary decree and 
failure to bring the heirs on record within 
the due time. On the other hand, the 
Allahabad High Court in Anmol Singh v. 
Hari Shankar (7), has come to a contrary 
conclusion. The Oaleutta High Oourt 
relied very strongly, and the other High 
Courts relied to some extent, on a decision 
of the Privy Oouncil in Lachmi Narain v. 
Balmakund (8), In that case the High 
Court had passed adecree for partition by 
consent, and the suit was then referred to 
the Subordinate Court to work out the 
terms of the partition. In the Subordinate 


Court the plaintif failed to appear upon : 
some application, and the learned Subordi- 


nate Judge thereupon dismissed his suit. 
Their Lordships inthe Privy Council held 


that the Subordinate Judge could not dis: . 


miss a suit aftera decreehad already been 


passed. The particular passage, which is : 


relied on, is in these terms (p. 325*) : 


“After a decree has once been made in a suit, the ké 
decree is 


suit cannot be dismissed unless the 3 
reversed on appeal, The parties have, on the making 
of the decree acquired rights or incurred liabilities 
which are fixed, unless or until the decree is varied 
or set aside.” 


Their Lordships were however dealing : 


with a case under O. XVII, r. 2, and were 
not considering the language of O. XXII, 
rr. 3 and 4, which deal with abatement; 
and although the observations which I 
have quoted, are no doubt of general 
application. they cannot be conclusive on 


the question which we have to determine, , 
because a rule, which provided in express ' 


terms that a suit should abate in certain 
circumstances even after a decree, would, 
Tapprebend, be competent, 


The question | 


must ultimately turn on the construction of | 


the relevant Rule, which isr.4 of O. XXII, 
1.3 deals with the death of a plaintiff, and 
T. 4 deals with the death of a defendant, 
The rules are couched in corresponding 
language, but as this case involves only the 


(5) 11 BR 446; 147 Ind. Cas. 730; A IR 1933 Rang. 
318; 6 R Rang. 174. 

(6) 17 L817; 168 Ind. Oas. 868; A I R 1937 Lah, 
164; 39P L R168; 9 RL 479. 


(7) 52 A 910; 126 Ind. Oas, 20; A IR 1930 All. 779; i 


(1930) A L J 825; Ind, Rul. (1930) AIL 772. 


(8) 5L I A 321; 81 Ind. Cas. 747; A IR 1924 P o 


198; 4 Pat. 61; 35 ML T 143;47 M L J441; 20 L 
ee (1924) M W N 707; 100 & A L R1033; 5 


629 (P 0). 
*Page of 51 I. A.— [Ed]. 





623; 22 AL J990: 26 Bom, L R 1129; 40 0; 
L J439; LR 5A (PO) 171; 290 WN 391310 WN 
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death of a defendant, I need not refer to 
1. 3. Rule 4 provides that where one or two 
or more defendants dies andthe right to 
sue does not survive against the surviving 
defendant or defendants alone, ora sole 
defendant or sole surviving defendant dies 
and the right to sue survives, the Court, on 
an application made in that behalf, shall 
cause the legal representative of the 
deceased defendant to be made a party 
and shall proceed with the suit. Then 
suber. (3) provides that where within the 
time limited by law no application is made 
under sub-r, (1), the suit shall abate as 
against the deceased defendant. Admitted- 
ly here no application was made within the 
prescribed time, and the contention of the 
appellant is that the suit has abated, since 
the words “the suit shall abate as against 
the deceased defendant” are mandatory 
aod apply to this case. 

But I do not take that view. Ths use 
of the definite pronoun shows that the 
suit, which is to abate, isthe suit referred 
to in the earlier part of the rule, and that 
is a suit in which the right to sue either 
does not survive against a surviving 
defendant or defendants alone, or does 
survive, in the case of the death of a sole 
defendant. Now where a_ preliminary 
decree has been passed it seems to me 
that it is quite inappropriate to talk about 
the right tosue surviving. The tights of 
the parties are crystallised by the pre'i- 
minary decree. The mortgage is establish- 
ed, the mortgagor has a right to redeem, 
and in default the mortgagee is given 
certain rights. Itis no longer open to the 
plaintiff to sue in respect of hia original 
cause of action; all he can do is to enforce 
his rights under the preliminary decree. No 
doubt an application for a final decree is 
not technically an application in execution 
of the preliminary decree, but it is certainly 
not an application in respect of the original 
right to sue. It is an application to enforce 
the rights under the preliminary decree, 
and though the suit may he continued for 
that purpose, it seems to me inappropriate 
to refer to the right to sue as either surviv- 
“ ing or not surviving. Therefore, on the 
language of O. XXII, r, 4, T feel no doubt 
that the rule does not apply toa case in 
which a preliminary decree has been passed, 
The Allahabad High Oourt considered that 
the rule did apply. But I think, the 
learned Judges did not notice the point to 
which I have referred, namely, that it 
cannot be said that any right to sue still 
exists after a preliminary decree has been 
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passed. Thatis the ground on which the 


High Courts of Madras and Rangoon in 
particular have procseded, and, in my 
opinion, that is the right view of the 
matter. The learned Extra Assistant Judge 
himself took that view and directed the 
drakhast to proceed, Io my opinion, his 
decision was right, and the appsal must be 
dismissed with costs. 


Sen, J.—I agree. 
D, 1 Appeal dismissed, 


samean 


_ MADRAS HIGH COURT 
Criminal Revision Case No. 731 and 
Patition No. 688 of 1939 
November 7, 1939 
Laxsamana Rao, J. 

In re VITTA VENKATASUBBARAYUDU 
— PETITIONER 

Penal Code (Act XLV of 1860), s. 379—Land of 
accused sold in execution of decree and its delivery 
ordered—Crops raised by accused’s lessee after sale 
not ordered tobe delivered—Accused removing such 
crop is not guilty under s. 379, 

The land of the accused was soldin execution of 
a decree against him and the delivery of the land 
was ordered; the crop was raised by the lessee of 
the accused after the Court sale and delivery of the 
crop was not ordered by Oourt. The accused re- 
moved the crop: ` 

Held, thatthe removal could not be said to be 
dishonest and the accused could not be convicted 
under s. 379, I. P. O. 


Or. R. C. and P. to reviee the order of the 
Sub-Divisional Magistrate, Tenali, dated 
April 21, 1939. 


Facts.—The petitoner was convicted of 
an offence under s. 379, I. P.O. by the 
Stationary Sub-Magistrate of Tenali for an 
offence of removing tbe paddy from the 
land purchased by P. W. No. 1, auction» 
purchaser in Court auction. The appellant 
was indebted to the daughter of P. W. 
No. 1 and in execution of a decree obtained 
by her against the petitioner his land was 
put to sale and purchased by P. W. No. 1 
in Court auction on March 14, 1938. The 
sale was confirmed on April 19, 1938 and 
delivery was made by Oourt Amin on 
November 3, 1938, with crop on the land. 
The crop was harvested by P. W. No, 1 
on December 12, 1938 and stocked on the 
land purchased and on December 22, 1938 
the crop was found removed to the another 
land belonging to the petitioner. The 
petitioner was charged under s, 379, I. P.O., 
for theft of tbe crop. The defence was that 
the land was leased out to D. W. No. 3, 
who culitvated the land and raised the 
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‘crop and that it was he who cut the crop 
and removed it to another field and that 
they never knew of the delivery of the land. 
On evidence the Stationary Sub-Magistrate 
found the petitioner guilty and convicted 
him and on appeal the Divisional! Magis- 
trate confirmed the conviction. Aganist 
this order of conviction, the petitioner has 
preferred this revision petition among other 
grounds on the ground that only the land 
was delivered to P. W. No, 1 and not the crop 
and since it is not the case of P, W. No. 1 
that he raised the crop he had no right to 
the crop and so the removal ot the corp by 
the person who raised it is no offence and 
much less an offence of theft, 


Mr. K. Kameswara Rao, for the Peti- 
tioner. 
The Publie Prosecutor, for the Crown, 


Order. — The crop was raised by the 
lessee of the petitioner after the Court eale 
and delivery of crop was not ordered by 
Court, The removal of the crop cannot 
therefore be said to bo dishonest, and the 
ccnviction of the petitioner under s, 379, 
I. P. O., is unsustainable. It is, therefore, 
set aside and the fine if levied will be 
refunded, 


N.B. Conviction set aside. 





PATNA HIGH COURT 
Appeal No. 5 and Civil Revision No, 28 
of 1940 
May 1, 1940 
AGARWALA AND ROWLAND, JJ. 
KHIMJL POONTA & Co.— 
APPELLANTS 


versus 
RATANSHI HIRJI BHOJRAJ 
AND OTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 19084, 0. XXI, 
r, 53, 3. 115—Freliminary decree for accounts in 
parinership action is attachable but not saleable~ 
Order directing sale of such decree is not appealable 
but revisable. 

A preliminary decree for accounts in a partner- 
ship action although attachable is not saleable, 188 
Ind. Cas. 623 (1), distinguished, Sidlingappa v, 
Shankarappa (2), relied on, 116 Ind. Oas. 343 (3), 
majority view not approved, 

An order directing the sale ofa preliminary dec- 
ree for accounts passed in a partnership action is 
not appealable though it is open to revision, 


A. and C. R, from the original order 
of the Sub-Judge, Dhanbad, dated Decem- 
ber 22, 1939, 

Sir M. N. Mukharjiand Mr, N. N, Roy, for 
the Appellants. 

Mr. R. S. Chatterji, for the Respondents. 
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Agarwala, J.—This miscellaneous 
appeal and civil revision have been pre- 
ferred against the same order of the 
Subordinate Judge of Dhanbad. Many 
questions of law have been raised and 
argued in the course of this hearing, but 
in the view we take of the matter, it is 
only necessary to refer toone of them. The 
question of law which has to be dealt with 
is whether a decree for accounts passed in 
a suit for dissolution of partnership 
and for partnership eccounts is saleable at 
the instance of a creditor who has attached 
it in execution of his decree, In Ratanshi 
Hirji v. Tricumji Jiwandas (1), it was held 
that such a decrea is liable to attachment 
and that the attachment should be made 
in the manner prescribed by O. XXI, 
r. 53 (4), Civil P. O. In that case it was 
not necessary to decide whether the decree ` 
which had heen attached would be saleable. 
When the preliminary decree in the part- 
nership suit eventuates in a final decree, 
what the decreesholder obtains is a decree 
for money and such a decree is not saleable 
but must be executed by the attaching 
creditor under r. 53 (1) of O. XXI. Of the 
many cases to which we have been 
referred, the only one directly in point 
is Sidlingappa v. Shankarappa (2). That 
was a case of creditors of a partnership 
obtaining a money decree againsta firm and 
in execution of the decree seeking to attach . 
and sell a decree for dissolution of the firm - 
and for the taking of the partnership accounts, 
It was held that the decree could be attach- 
ed, but could not be sold. The same view 
was taken by Phillips, J. in Dhanraju v. 
Motilal Daga (3). Thiruvenkatachariar, J. 
took a different view in -that case and 
it was his view which eventually pre» 
vailed. 3 

There are great difficulties with regard 
to the sale of a preliminary decree for 
accounts in a partnership action. It is 
not known at the time of the preliminary 
decree whetler any of the partnership 
assets will ke avilable for distribution 
among tke partners after the creditors of 
the firm have been satished. It is not 
even known whether out of the assets, ifany, - 
that are available to the partners the plain- 
tiff will be entitled to any part of them or 
whether he will be found to be liable to 
the defendant, In these circumstances 


(1) 18 Pat. 688; 186 Ind. Cas, 623; AI R 1940 Pat. 
107; 6 B R 383; 12 R P 519. 

(2) 27 B 556; 5 Bom. L R 529, 

(3) ATR 1929 Mad, 641; 116 Ind. Cas. 343; 52 M 
563; 57 M L J 264; 29 L W 823; Ind, Rul. (1929) Mad. 
535 (F B). 
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Ahere is no basis on which prospective 
buyers of such a preliminary decree are able 
to estimate the value of the decree, and it 
is conceivable that, considering the risks 
involved, a speculative buyer might offer a 
very small bid for such a preliminary decree 
and have it knocked down to him and that 
eventually it will be found that he has 
purchased an interest of very great value. 
The resuit of such a purchase will be that 
a speculative buyer will obtain a valuable 
right for a very small sum at the cost of the 
jadgment-debtor whese interest it is the duty 
of the Court to guard. Therefore on grounds 
of general policy, it seems undesirable that 
the Courts should sanction such a state of 
affairs. For these reasons I agree with the 
Bombay view that a preliminary decree for 
accounts in a partnership action although 
attachable is not saleable. 

It is conceded that the appeal in this 
case is not maintainable, but we are 
asked to interfere in exercise of our 
revisional jurisdiction. The order of ‘the 
Ocurt directing the sale of the prelimi- 
nary decree appears to me to be a material 
irregularity in the exercise of the Court's 
jurisdiction. I would therefore exercise 
our revisional powers and set aside the 
order of the Court below, the preliminary 
‘decree remaining under attachment. In 
the circumstances the appeal is dismissed 
without costs and in the revisional applica» 
tion, parties will bear their own costs, 

Rowland, J.—I entirely agree. I would 
like in addition to point out that our 
order does not deprive the attaching 
creditor of all remedy in respect of the 
decree which he seeks to execute. As an 
attaching creditor under O. XXII, r. 10 (2) 
he is deemed to have obtained an interest 
entitling him to the benefit ofr. 10, sub-r. (1) 
that is to say, he can by leave of tne Court 
continue the suit as a person on whom the 
interest of the plaintiff has devolved. Of 
course in the stage between the passing 
of the preliminary and the final decrees 
in a suit for accounts, the suit is considered 
to be still a pending suit, Then he isentitl- 
ed tothe benefit of O. XXI, r. 53 (3) and(5), 
that is tosay, he isto be deemed to be the 
respresentative of the holder of the attached 
decree and to be entitled to execute such 
attached decree in the manner lawful for 
the holder thereof and is entitled to such 
information and aid as may reasonably 
be required from the holder of the 
decree attached under this rule. Tke in- 
convenience of putting to sale a decree of 
which it is at present impossible to estimate 
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the value has been referred to by my 
learned brother and in Bihar it may be 
noticed incidentally that where a decree 
sought to be executed is based on a 
loan, the Bibar Money-lenders Act would 
appear to make the holding of a sale 
impossible until the executing Court has 
adequately estimated the value of the 
property to be sold. The value of the 
decree under attachment will of course be 
ascertained in the course of the taking of 
accounts; but by the time that has been done, 
it seems inevitable that what will emerge 
will be a pure money decree and nothing 
more or less. 


D. Order accordingly. 





MADRAS HIGH COURT 
Civil Revision Petition No. 2461 of 1939 
5 May 3, 1940 


HoRWwILL, J. 
DARA TRIPURA SUNDARALINGAM— 
PETITIONER 


versus 
VINJAMURI VENKATARAMANAYYA— 
RESPONDENT 
Madras Debt Conciliation Act (XI of 1936), s. 25 


—Court, if can impose conditions in staying pro- 
ceedings under a. 25—Civil Procedure Code (Act V 
of 1908), s. 151—Stay of execution under s. 15l— 


Court, whether can impose terms, 

The Oourt, upon its attention being drawn to 
the fact that proceedings are pending before the 
Debt Conciliation Board, is bound to stay whatever 
proceedings are before it in connection with that 
debt. It does not matter whether or no the Court 
is of opinion that the proceedings before the Debt 
Conciliation Board are frivolousor intended to delay 
justice ; and no petition for stay is necessary. In 
ataying proceedings under s. 25 the Court cannot 
impose any condition. Hence the imposition of a 
condition is ultra vires. 

The Court has power, when it orders stay by 
virtue ofits inherent power to do ao, to Impose 
such terms as it thinks fit, 


O. R. P. to revise an order of the Sub: 
Judge, Vizagapatam, dated November 14, 
1939. ; 


Mr, P. Somasundaram, for the Peti- 
tioner. 

Mr. V. Venkataramanayya, for the Res- 
pondent. 

Order.—The petitioner brought an appli- 
cation before the Subordinate Judge of 
Vizagapatam, purporting to be under s. 25, 
Mad. Debt Conciliation Act and s. 1591, 
Civil P, C., asking for a stay of the execu- 
tion of a money decree pending proceed- 
ings before the Debt Conciliation Board 
unders. 4of the Act. When the application 
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was filed, a copy of the petition was filed 
before the Debt Conciliation Board. A 
Counter was filed making the usual allega- 
tions of frivolity and so on against the 
petitioner ; and the Court passed an order 
saying the disposal of the execution appli- 
Cation on condition of the petitioner's 
paying up the costs of the suit or of depo- 
siting them into Courton or before a cer- 
tain date. The petitioner contends that 
this condition imposed by the order of the 
Subordinate Judge was ultra vires, Under 
8.125, Mad. Debt Conciliation Act, the Court 
is bound to stop all proceedings in connec- 
tion with the dabt whichis being consider- 
ed by the Debt Oonciliation Board. The 
wording of the section is most peremp- 
ry: 


does not matter whether or no the Oourt is 
of opinion that the proceedings before the 
Debt Conciliation Board are frivolous or 
intended to delay justice ; and no petition 
for stay is necessary. It is not necessary 
even tocall upon the other side for a counter. 
The Court may require the petitioner to 
produce proof that he has filed the petition 
before the Debt Conciliation Board and that 
it has not been dismissed ; and if the peti« 
tioner can satisfy him on those points, the 
Court has no discretion but to stay. 
petitioner added s. 151, Civil P. O., as one 
of the sections under which he asked the 
Court to exercise its powers : and there can 
be no doubt that the Court has power, when 
it orders stay by virtue of its inherent 
power to do so, to impose such terms as it 
thinks fit. It was however unnecessary in 
this cage to invoke the inherent powers of 
the Court under s. 151. What in effect 
the petitioner did was to draw the attention 
of the Court to the fact that an application 


before the Debt Conciliation Board was’ 


pending. In staying proceedings under 
8. 25 the Court cannot impose any condition; 
for, the power to impose a condition implies 
a corresponding power to dismiss the appli- 
cation if the condition is not fulfilled. If 
a conditional order is made under s. 25 
staying the suit or cther proceeding, the 
Court cannot dismiss the application upon 
the non-fulfilment of the condition, From 
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this it follows that the imposition of a cone 
dition is ultra vires. This petition is there» 
fore allowed andthe condition attached to 
the order of stay cancelled. The petitioner 
ie entitled to his costs in this Court from the 
respondent. 


Nes. = Petition allowed. 


ALLAHABAD HIGH COURT 
Second Appeal No. 2134 of 1937 
February 9, 1940 

BENNET, J. . ; 


Mst. KANIZ KUBRA BIBI—Psatntire—~ 
APPELLANT 


versus 


Syed MUZAFFAR-UD-DIN HAIDER 
AND ANOTHER—DEFENDANT3— RESPONDENTS. 


Muhammadan Law—Waqf—Effect to give property 
in substance to settlore family—Validity of wagt 
—Will— Will of whole property for different 
objecta—Document, if valid as will—Waqf not 
transferring title to property—Charge, held could not 
be created on property for payment of annuity. 

Even assuming that there can be a valid wagf 
subsequent to the Mussalman Waqt Validating Act, 
apart from the provisions of the Act ifthe effect of 
the deed was to give the property substantially to 
charitable uses it would be valid, but where the 
effect of it was to give the property in substance 
to the settlor’s family then it would be invalid 
under Muhammadan Law. The same rule applies 
to Shia wagfs. 39 Ind. Oas.?35 (1), applied. [p. 
411, col. 2.) 

A Shia orSunni is only entitled to make a will 
of one-third of his property. If a willis made of 
the whole property in favour of a single legatee 
then no doubt that legatee may claim that he should 
take one-third of the property. But where there 
are different objects provided for in the document. 
There is no rule by which each object should be 
reduced to one-third of the amount and, therefore, 
the document is not valid as a will. [p. 414, col, 


A Mubammadan lady executed a wagf dead and 
constituted herself the first mutwalli. It was pro- 
vided by the deed that the executant would be the . 
mutwalli and receive a salary of certain amount per 
year and receive also the remaining income ofthe 
property and expend it during her lifetime as she 
thought fit. After her death certain sum was to be 
paid to her relative annually. There was no trans- 
fer of the title to the property during the lifetime 
of the executant * 

Held, that no charge could be legally created on 
the property for payment of the annuity. 147 Ind. 
Oas, 173 (3), distinguished. 


S. A, from the decision of the Civil Judge; 
Azamgarh, dated September 3, 1937. 
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Messrs. Mushtag Ahmad and Haidar 
Mehdi, for the Appellant. 


Messrs. M. Waliullah 
Alam, for the Respondents. 


Judgment.—This is a second appeal by 
tke plaintif whose suit has been dismissed 
by the two lower Courts. The plaintiff claims 
to be entitled to an annuity of Rs. 75 per 
annum under a deed of wagf executed on 
January 18, 1927 by ‘Mst. Nabihan, the 
maternal grandmother of the plaintiff. The 
two defendants are maternal grandsons of 
Mst. Nabihan. The mother of the plaintiff 
and the mother of the defendants were sise 
ters and daughters of Mst. Nabihan. On the 
same date on which the deed of waqf was 
executed Mst, Nabihan also executed a deed 
of gift in favour of the ‘two defendants, 
Musammat Nabihan was a Shia. The Courts 
below have found that the deed of wagf is 
not valid. The plaint does not state under 
what law the wagfanama was valid, but the 
trial Court assumed that the plaintiff claims 
ed under Act VI of 1913, the Mussalman 
Waqf Validating Act, and held that it was 
not valid under that Act chiefly because 
there was no ultimate deed of gift for 
religious, pious or charitable purposes. The 
plaintiff appealed and the first ground of 
appeal stated that the wagf in question was 
valid and binding according to the provi- 
ions of Muhammadan Law observed by 
the Bhias and Act VI of 1913. The lower 
Appellate Court set out : 

“The following is the point for determination in 
this appeal: (1) Is the wagf deed in suit invalid 
under the Mussalman Waqf Validating Act?” 
and the Court held that it was not valid 
under that Act as there was no ultimate 
provision for religious or charitable purposes, 
No other point was mentioned by the judg- 
ment of the Court below. In second appeal 
grouuds Nos. 1 to 3 urged that this finding 
of the Oourts below is wrong, Now the 
Mussalman Waqf Validating Act, Act VI of 
1913, contains in s. 3 the following proviso: 

“Provided that the ultimate benefit is in such 


and Mahboob 


cases expressly or impliedly reserved for the poor’ 


or for any other purpose recognized by the Mussal- 
man Law as a religious, pious or charitable purpose 
of a permanent character.” 


Now the deed has not been translated 
but learned Counsel for the appellant is not 
able to show any portion of this deed which 
would comply with the above proviso. The 
deed therefore cannot be valid under Act VI 
of 1913. In grounds of appeals Nos. 4 and 5 
it was urged that apart from the provisiors 
of Act VI of 1913 it is open toa wagif to 
provide for debts or other liabilities and 
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that s 3 of the Act is only an enabling 
section and does not abrogate the rule of 
Muhammadan Law. On these grounds 
learned Counsel for the appellant extended 
his argument and claimed that quite apart 
from the provisions of Act VI of 1913 this 
wagf although created after that Act could 
be valid if it complied with the provisions. 
of Muhammadan Law. On the other hand it 
is contended by:Dr. Waliullah for the rese 
pondent that any wag? executed after this. 
Act if it contains provisiona for the main- 
tenence ofthe family of the waqif must 
comply with the terms of the Act. No 
ruling has been shown on this point and it 
is a fact that the wording of the Act does. 
not state that wagfs which do not comply 
with the Act are invalid. The Act in speci- 
fic terms states that wagfs which do com- 
ply with the terms are valid, If it were 
conceded tbat the claim of the appellant 
in this matter wag correct and that a valid 
waqf might be made apart from the terms 
of Act VI of 1913 the appellant’s case then 
proceeded on the argument that the Act VI 
of 1913 had rendered invalid the previous 
restrictions on such wagf and that there 
were no restrictions on the capacity of a 
wagif to make a wagf. If that were so it is 
obvious that the Act VI of 1913 would be of 
no effect, 

It appears tome that if there can bea 
valid waqf subsequent to the Act, apart: 
from the provisions of the Act, where the 
waqf makes provisions for the family of 
the wagif then the ralings of the Privy 
Council and the Courts in India which 
applied to wags before the Act would: 
One of those rulings was Ram- 
anandan Chettiar v. Vava Levvai Mara- 
kayar (1). In that ruling it was laid down 
that tke test of whether a deed was or was: 
not valid as a wagf in cases decided before- 
Act VI of 1913 was that if the effect of the- 
deed was to give the property substantially 
to charitable uses it would be valid, but if’ 
the effect of it was to give the property _ 
in substance to the settlor’s family then it 
would be invalid under Muhammadan Law,. 
Applying thisruling to the present endow- 
ment the total expenditure directed by the 
deed of endowment ie altogether Rs, 1,154. 
This is divisible into two totals, the total 
payments for religious and charitable pure: 
poses being Rs. 416 per annum and the- 
total payments for the benefit of the family 

(1) 40 M 116; 39 Ind. Cas, 235; A I R 1916 P O° 
86; 44 IA 91:32 M LJ10l; 15 AL J139;5 LW 


293; (1911) M WN 180; 25 OL J 224; 2ML T 
215; 21 OW N 521;1 P L W 394; 19 Bom. L R 40D 
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“being Rs. 738° The details of these amounts 
are as follows: 


Re. 
“Muharram nes 200 
Chehlum ee 20 
Fateha of Saints fei 50 
Milad Imams {birth ceremony 
of Imaman) we 25 
Mosque repairs, etc. oe 25 
Salary of reciters of Quaran see 96 
416 
Total of payments for religious and charitable 
‘purposes Rs. 416 
Rs. 
Repairs of house aaa 50 
Wagif mutwalli Ar 360 
Mst. Mhudejatul Kubra daughter 
(mother of defendants) on her death 
to go to the mutwallis, the two 
sons of wagif. ss 150 
Mst. Kaniz Kubra (plaintif) 
daughter's daughter, and on her 
death to her heirs sia sai 75 
Mst. ` Ahmadi Bibi, daughter's 
daughter (plaintiff's sister), and 
on her death to her heirs, Ss 100 
‘Salary of Sweepers aa 3 
‘Total of payments for family 
purposss b 738 
Total ii 1,154 


Therefore, by the test of this ruling the 
property has not been given substantially 
to religious or charitable uses, but it bas 
been given substantially to the settlor’s 
family. The waqf therefore is invalid by 
this test. The principle of this ruling is 
‘stated in para, 159 of Mulla’s Muhammadan 
Law, lith Edn., p. 161 as applying to 
private wagfs befors Act VI of 1913. Some 
argument was made that there would be a 
different rule in regard to Shia waqifs from 
Sunni wagifs, For the respondents reference 
‘was made to Hamid Ali v. Mujawar Husain 
Khan (2), where it was hela by Burkitt, J., 
that the same rule would apply to Shia 
waqifs and that the deed of gift would be 
in that case invalid as it was not so much 
intended to satisfy pious or charitable 
objects as to secure the preservation of the 
donor's property for his family. Stanley, O. J., 
dismissed the appeal on other grounds, but 
on p. 273* he stated : 

“But I may observe that if the wagfnamah ard 
the will can be read together, as my brother 
Burkitt considers that they can, I should have 
difficulty in coming to any other conclusion than 
that at which he has arrived, namely that the 
deed of gift was not co much intended to satisfy 
Pious or charitable objects ag to secure the preserva- 
tion of the donor's property for his family.” 


It may be noted that by Act XXXII of 


(2) 24 A 257: A W N 1902, 51. 
*Page cf 14 A, [Bd] , 
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1930 the Act VI of 1913 has- “been given 
retrospective effect to apply to wagfs which 
were created before Act VI of 1913. It 
appears to me therefore that on the theory 
that regard can be had to the doctrine of 
Muhammadan Law apart from the terms of 
Act VI of 1913, the case for the appellant 
will stil] fail because the wagf does noi 
satisfy the tests laid down by their Lord- 
ships of the Privy Ommcil for the validity 
of waqfs prior to Act VI of 1913. No argue 
ment was made on grounds Nos. 7 to 9, On 
ground No, 10 it was argued that even if 
the deed of wagf was invalid a charge could 
be legally created on the property for pay~ 
ment of the aunuity claimed by plain» 
tif-appellant. Tbis argument was based on 
Mohammad Irfan Ali Khan v. Mohammad 
Tahir Ali Khan (3). This ruling by a 
Bench of which I was a member, was in 
regard to a wagf where there was Rs. 158 
per annum granted as personal annuities. 
On p. 101* it is stated : 

“It does not appear therefore that there is any~ 
thing to support a finding that the Rs, 158 for the 
personal annuities was a payment of income for 
charitable purposes.” 
and on p. 102*: 

“It is also to be noted that in regard to the Rs, 158 
for annuities eventually these annuities will cease 
when the respondents die,” 


On p. 103* it was held: 

“We are also of opinion that the items of personal 
annuities totalling Rs, 158 per annum constitute a 
valid charge on the property in question for the 
benefit of those individuals. These annuities of 
course will not be heritable,” . 

On p. 98* of the ruling it is stated: 

“The executant did not make himself mutwalli 
but in the deed he made his son-in-law Mohammad 
Yunus Ali Khan and the brother of his son-in-law 
Mohammad Ibrahim Ali Khan the two mutwallis.” 


The waqf was executed on August 22, 
1906 by Qazi Mohammad Ismail and Q zi 
Mohammad Ismail died nearly five years 
later on May 6, 1911. He therefore was 
found to have transferred his property to 
trustees for the benefit of the persons for 
whom he provided annuities of Rs. 158 per 
annnm, and it was under these circum- 
stances that the Bench found that there 
was a valid charge on the property for this 
Rs. 158 per annum. In the present case 
however Mst. Nabihan executed a dead of 
waqf and constituted herself as the first 
mutwalli. The deed of wagf was executed 
on January 18, 1927 and Mst. Nabihan. the 
executant, was the first mutwalli until her 
death, the date of which is not found but 


13) (1933) A L J 97; 147 Ind. Oas, 173; AIR 1933 
All. 2171: 6 RA 417, 
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it was prior to the application of the defen- 
dants for mutation made on June 15, 192) 
The deed of wagf provided that Mst 
Nabihag, the executant, would be the mut- 
walli and receive a salary as mutwaili of 
Rs, 360 per annum and receive also tte 
remaning income of the property and ex- 
pend it during her lifetime as she thought 
fit. But that on her death the different 
items of expenditure as set out in the list 
quoted would begin, The plaintiff therefore 
did not obtain any annuity under this docu- 
ment during the lifetime of Mst. Nabihan 
and it was only on her death that the plain- 
tiff could claim a right tothe annuity. So 
far as the plaintiff is concerned, therefore, 
as the document is not valid as a wagfnama 
it appears to come under the category of a 
will, and there was in reality no transfer 
of the title tothe property during the life- 
time of Mst. Nabihan. 

The case is different therefore from that 
` in Mohammad Irfan Ali Khan v. Moham- 
mad Tahir Ali Khan (3), where the execu- 
tant made a transfer of his property during 
his lifetime to certain trustees whom he 
designated as mutwallis and gave possession 
to these persons during his lifetime. That 
case dealt with adeed of trust and there 
was no reason in law why the annuities 
should not be paid to the amount cf Rs, 158 
per annum. Learned Counsel also referred to 
Mahomed Ahsanulla v. Amar Chand (4), also 
reported in 17 L A. 23 (4). In that case however 
their Lordships did not find that the provi- 
sion for the family of the grantor was valid 
and no such question arose as the case 
dealt with the point as to whether the pro» 
perty was or was not wagf and could or 
could not be attached in execution of a 
decree agsinst.e member of the family, It 
may be noted however on p. 501# that 
para. 1 of the deed showed that the grantor 
was not the first mutwalli but his three 
sons were the first mufwailis, Reference 
was also made for the appellant to. Bikani 
Mian v, Shuk Lal Poddar (5). This case 
does not support the contention for the 
appellant. On p, 1887 it is stated that Bikani 
Mian in 1874 executed a wagfnama and on 
p. 135} that there were decree-holdes against 
Bikani Mian wh» sought in the suits before 
the Court to attach and sell the properties 
covered by the waqfnama. This was during 
the lifetime of Bikani who was the appellant 
before the Full Bench. On p, 1197, para. 1 

(4) 17.0498; 171A 28; 5 Sar, 476 (P O). 

(5) YOO 116 (FB). 
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of the wagfnama is quoted and it shows: 
that there were allowances per annum of 
Rs. 100 to each of two sons and Rs. 50 to 
each of four daughters and Rs. 50 to the 
executant’s wife, totalling Rs. 450. The 
preamble of the document stated : 

“Taking the said wakf properties out of my per- 
sonal ownership and possession I hold them in 
possession as mutwalli under the terms of this 
wakf. Aslong as I shall live I myself shall con- 
tinue to be mutwalli and as such do everything 
according to the terms of the said wakf.” 

The case therefore for the annuitants was. 
stronger than the present case for the plain- 
tif-appellant because the mutwalli had 
bound himself to pay these annuities dur- 
ing his life. Three Judges against two Judges 
held that para. 3 of the wagfnama would. 
create a valid charge. This paragraph quoted: 
on p. 121* states as follows: 

“Every year the mutwalli for the time being 
shall in the name of God give away Rs. 50 in charity 
to the poor. One student must always be main- 
tained and in this the mutwalli shall never fail.” 


In first appeal the District Judge held on- 


page 136.* 


"T think the appellant is fairly entitled to have 
teleased from attachment a portion of the property 
of which the assets would be about Rs. 75 per year, 
4, e, Rs, 50 for religious purposes and Rs. 25 for 
the support of a student who, as I may here 
observe, has always been maintained by the appel- 
lant if not from the date of the wagfnama still 
for a very considerable period. The decree of the 
Subordinate Judge will therefore be modified and 
there will be declared a valid charge on the pro- 
perty of the wagf to the extent of Rs, 75 per 
annum.” ; 

It will be noted therefore that the Courts 
below did not hola that the Rs, 450 of per- 
sonal annuities was valid. The defendant 
appealed to the High Court of Oalcutta and 
the plaintiff did not bring any appeal in 
regard to the personal annuities. The caso 
before the High Court was argued in regard 
to the Rs. 75 which was for charitable pur- 
poses only. Oa this question the learned 
Judge's differed, three Judges holding that 
the ks. 75 for charitable purposes constitue 
ted avalid charge and two Judges holding 
that it did not. For the majority p. 204* 
gives the decision of Ghose J. on this poiut 
which is very brief as follows: 

“As regards the cross-objection to the decree of 
the District Judge relating tothe charge of Rs. 75 
a year upon the property of Bikani Mian I think 
that it should be disallowed. By the deed of 4th 
Aughran 1281, Bikani did create a valid charge in 
favour of the poor and students to the extent of 
the amount just mentioned, and there is no reason 
why this charge should nob be affirmed.” 

No ruling has therefore been shown 
which supports the proposition contained in 
the tenth ground of appeal. The argument 
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was not contained in the ground of appeal 
that the personal annuities would be valid 
asa will but learned Counsel did mention 
this matter. Thereis however a difficulty 
in the way. A Shia or Sunni is only entitled 
to make a will of cne-third of his property. 
In the present case the document purports 
to dispose of the whole property on the 
death of the executant, Therefore the docu- 
ment would only be valid asa willto the 
extent of one-third of the property. Learned 
Oounsel argues that it should be held to be 
valid to the extent of one-third. But the 
difficulty then arises asto which onecthird 
is to be taken to be valid. Ifa willis made 
of the whole property in favour of a single 
legatee then no doubt that legatee may 
claim that he should take one-third of the 
property. But here there are different obe 
jects provided for in the document, I am not 
aware of any rule by which each oject 
should be reduced to one-third of the amount 
and therefore the document does not appear 
to be valid asa will. For these reasons I 
dismiss this second appeal with costs, As 
points of law have been argued permission 
is granted for a Letters Patent appeal. 


D. Appeal dismissed. 


LAHORE HIGH COURT 
Civil Oase No. 71 of 1939 
May 24, 1939 
Young, O. J. AND MONBOB, J. 
ALLAHABAD BANK Lro, LAHORE — 
PETITIONER 
V2rsus 
SPECIAL OFFICIAL REOEIVER, 
PUNJAB anp DELHI AND OTARES— 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 58— 
Capacities of Official Receiver —Whether represents 
creditors in all circumstances — Decree 
Official Receiver in proceedings outside insolvency 
binds him only as representing inaolvent and not 
creditors — Official Receiver, when can go behind 
decree. i, 

The Official Receiver has two capacities one as 
representing the insolvent or his estate and secondly 
as representing the creditors. He does not, however, 
represent the creditors under all circumetances, In 
proceedings within the insolvency itself and in the 
insolvency Court the Official Receiver represents both 
the creditors and the insolvent, but in a case where 
the proceedings were outside the insolvency proceed- 
inga such as, a suit by the insolvent's creditor to 
recover his debts, the decree will only bind the Official 
Receiver in his capacity as representative of the 
insolvent and not the creditors. Such a decree must 
therefore be proved by the creditor in accordance 
with the mode provided by the Act. A debt cannot 
be said to have been legally proved unless the method 
Jsid down in “the Act is adopted. Kashi Prasad v. 
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Miller (5), relied on. 49 Ind. Oas. 421 (6), approved’ 
122 Ind, Oas. 341 (1), not approved. .157 Ind. Cas. 862 
(2), explained. 

The Official Receiver till he ie satisfied that there 
ig evidence which would entitle him to go behind the 
decree cannot do so. 

0, Oase Application for setting aside the 
order of Special Official Receiver, Punjab 
and Delhi, dated January 11, 1939. 


Mr, Kartar Singh, for the Petitioner, 


Khawaja Nazir Ahmad, (Special Official 
Receiver), Bhagwati Shankar, (Official 
Liquidator, Peoples Bank) and Lakshman 
Sarup, for the Respondents. 


Young, C. J.—The Special Official Recei- 
ver inthe insolvency of Sohan Lal, insol- 
vent, passed an order on January 11, 1939 
going behind a decree passed in favour of 
the Allahabad Bank Limited, Lahore, 
against the insolvent and ordered the Bank 
to prove the debt in the insolvency pro- 
ceedings. As the proceedings resulting in 
the decree were pending when the order 
of insolvency was passed the Official Re- 
ceiver himself was impleaded and made a 


party, the decree subsequently being 
passed against the Official Receiver 
as representing the insolvent. The 


Allahabad Bank Ltd. has appealed to 
this Court against the order of the Special 
Official Receiver and the main ground on 
which the Bank relies in the grounds of 
appeal is that the Official Receiver being 
himself a party to the suit in which the 
decree has been passed he cannot now 
go behind that decree in the insolvency 
proceedings. The history of the suit in 
which the decree was passed is as follows: 
The Allahabad Bank Ltd. held a morte 
gage on the property of the insolvent. 
The Bank obtained a mortgage decree, 
but eventually found that the property of 
the insolvent was not sufficient to satisfy 
the decree. The Bank therefore proceeded 
upon the covenant in the mortgage to 
obtain ‘a personal decree against the ins 
solvent himself. -It-wasin this latter suit 
that the Receiver was impleaded. The 
appellants’ argument is based on the 
assumption that the Official Receiver, once 
he has been appointed, represents not 
only the property of theinsolvent but the 
creditors of the estate and that therefore, 
if, as inthis case, he isa party to a per- 
sonal suit against the insolvent, and a 
decree is passed against him in that capa- 
city it will bind the creditors also. The 
authorities on this point are not many or 
clear, The main case relied upon by the 
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ppellants, the Allahabad Bank Ltd., is 

hat reported in Ramalinga Iyer v. Rayalu 
Tyer (1). Inthis case the learned Judges 
decided as follows : 

“The decree that the respondent seeks to execute 
was obtained subsequent to the appellant’s adjudica- 
tion. It was obtained not only against the appellant, 
but also against the Official Receiver, who was im- 
pleaded as a party. ltis the latter that under the 
rules has to admit or reject proof of debts. In this 
case, he was himself added as a defendant and the 
decree was passed in his presence, Although the 
Act provides a formal mode of provinga debt, which 
has-not been here adopted, we are prepared to hold, 
having regard to the facts adverted to, that the debt 
has been proved and that the proviso in question does 
not apply.” 

It was argued on this authority that if the 
creditor has obtained a decree fcr the 
amount of the debt owing to him to which 
the Official Receiver is a party, it is 
uunecessary for him to prove his debt in 
the insolvency. Thie decision not only dces 
not seem to be an authority on the point 
we ate considering, but appears to us, 
with great respect tothe learned Judges, to 
be in teeth of the Actitself. The Act provides 
a formal methcd of proving a debt andit ape 

` pears to us that this isthe only method which 
can be applied in so proving a debt. A 
debt cannot be said to have been legally 
proved unless the method laid down in the 
Act is adopted, We therefore do not see 
how this authority helps the appellants. 
Another authority relied upon by the appel- 
lants is that reported in Dinesh Chandra 
Roy v, Jahan Ali Biswas (2). This authori- 
ty doesnot appear to us to have much 
bearing upon the point we are considering 
except in so far asthe Court has held in 

“agreement with the observations of Sir 
George Rankin, O. J., in Mohitosh Dutta v. 
Satis Chandra (3) that 
“any general statement to the effect that a Receiver 
is or is not a representative for the purposes of s. 47 
of the Code is necessarily misleading. It all depends 
on the purpose and nature of the application made 
by the Receiver whether he is a representative of the 
judgment-debtor or not.” 


This authority appears to be more in fav- 
our of the respondents than of the appel- 
lants. On the othor hand, it is argued by 
the Special Official Receiver, and by Counsel 
for the Peoplea Bank (in liquidation), one of 
the creditors of the said insolvent, that 
the Official Receiver has two capacities 
one as representing the insolvent or his 


(1) A I R1930 Mad. 356; 122 Ind. Oas. 311; 53 M 243; 
58M LJ 170; 31 L W 75; Ind, Rul. (1930) Mad. 309; 
(1930) M W N 408. 

(2) 62 O 457; 157 Ind. Vas, 862; A I R 1935 Cal, 503; 
39 Ó W N 424; 8 R O 130. 

(3)35 O W N 971; 136 Ind, Oas, 593; A I R 1939 Oal. 
203; Ind, Rul. (1932) Oal, 225. ; 


ALLAHABAD BANK, LTD, V, SPEOIAL OFFICIAL RECEIVER (LAH) 


415 


estate and secondly as representing the 
creditors. That the Official Receiver has two 
such capacities there can be no doubt: see 
Official Assignee, Madras v. Aiyu Dikshithar 
(4) and Kashi Prasad v. Miller (5) at p. 755, 
In the latter case a Bench of the Allahabad 
High Court held that in that case the 
Official Receiver represented the creditors 
and not the insolvent. 

It appears to us to be obvious that it 
cannot be said that the Official Receiver as 
such represents the whole body of creditors 
in every action he takes; for instance, in the 
proceedings before us one creditor is the 
Allahabad Bank, Ltd., and it would be idle 
to suggest thatin the action in which the 
Allahabad Bank, Ltd., was the plaintiff and 
the Official Receiwer, the defendant the Om- 
cial Receiver represented the Allahabad 
Bank Ltd. There is no doubt that under 
the provisions of the Prov. Insol. Act the 
Official Receiver is given authority under 
that Act to bind the creditors under certain 
circumstances, but that can only be in pro- 
ceedings under and resulting from the insol- 
vency. Inthe case ofthe Allahabad Bank 
against Sohan Lal insolvent these proceed- 
ings were wholly outside the insolvency; the 
aim of the proceedings was to make the 
insolvent personally liable for the debt 
under the mortgage. Inthis case as the 
Official Receiver was impleaded we think it 
must be held that he represented the ingol- 
vent as judgment-debtor alone. Thare 
appears to be only one authority reported in 
Louis Dreyfus & Co. V. Jan Mahomed (6) 
upon this point. The learned Additional 
Judicial Commissioner in this case held 
that the Official Receiver who was a party to 
the decree did not necessarily represent 
the creditors. The learned Judge further 
Pointed out that the Official Receiver was 
not expressly sued as representing the cre- 
ditors but in his ordinary capacity as Ofici- 
al Receiver. Equally in this cage the 
Official Receiver was sued in his capacity as 
a representative of the insolvent alone, 
Further we would point out that if proceed- 
ings are taken in the insolvency itself 
notices must goto the creditors and they- 
would be at liberty tocome in and object. 
In the proceedings in which the Allahabad 
Bank obtained their decree not only did 
tha creditors not receive any notice, but it 
would have been impossible for them to 


(4) A I R 1925 Mad, 688; 88 Ind. Cas. 85; 48 M LJ 


(5) 7 A752 (755); AW N 1885, 166. 
©) 128 L R 61; 49 Ind, Cas. 421;4 IR 1919 
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appear in the case at all, and farther if the 
Allahabad Bank in those proceedings had 
wished the creditors to be bound they could 
have had the action stayed under s. 29, 
Proy. Insol. Act, and brought the proceed- 
ings intothe Insolveney Cours itself, If this 
had been done the creditors would all have 
had notice and would undoubtedly have 
been bound.. We therefore come to the 
conclusion that the Official Receiver does 
not represent the creditors under all circum- 
stances. In proceedings within the insol- 
vency itself and in the Insolvency Court the 
Official Receiver represents both the credi- 
tors and the insolvent, but in a case such as 
this where the proceedings were outside the 
insolvency proceedings (and deliberately so 
as the Official Receiver invited the plaintiffs 
to have the proceedings stayed under s. 29) 
the decree will only bind the Offictal Recei+ 
ver in his capacity as representative of the 
insolvent and not the creditors. There- 
fore under the circumstances of this case 
the creditors other than the Allahabad Bank 
are not bound by the decree of August 
4, 1938. 

The judgment of the learned Special 
Official Reesiver merely stated that there 
wére circumstances concerning the debt of 
the insolvent to the Bank which would ene 
title him to refuse to admit the claim of the 
Bank on the basis of their decree, The 
Official Receiver called upon the Allahabad 
Bank to lead evidence to prove their debt 
due from Soban Lal insolvent. The 
learned Official Receiver till he is satisfied 
that there is evidence which would entitle 
him to go behind the decree cannot 
do go; wrether he does soor not will de- 
pend upon the evidence led by the other 
creditors. 


Ea Order accordingly. 


CALCUTTA HIGH COURT 
Appeal No. 134 of 1986 
May 1, 1940 
R. O. MITTER AND Roxsuresr, JJ. 
PURNENDU NATH TAGORE— 
APPELLANT 
VETSUS 
HANUT MULL DOGAR AND OTHERS— 
RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 41— 
Purchaser or mortgagee merely entrusting enquiry 
into title to solicitor — Whether can be said to have 
acted in good faith and with reasonable care—Nature 
of title acquired by purchaser from oatensible owner 
with notice of real title — 5,41, object and ap- 
plicability. ; 
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It cannot be said that a purchaser or a mortgagee 
has acted in good faith and with reasonable care 
simply because he entrusted the enquiry into title 
toa solicitor whom he trusted and only completed 
the transaction after he was told by his solicitor 
that everything was right. 

It cannot be said that under s. 41, T. P. Act, a pur- 
chaser from the ostensible owner who purchases with 
Notice of the real title acquires no title. He acquires 
a title which is voidable at the instance of the real 
owner and untilhis purchase is avoided, he can deal 
with the property. 

Section 41, T, P. Act, is negativein form, The 
object of the Legislature was to define the limits of 
protection of a purchaser from an ostensible owner 
as wellas the limits of the disability of the real 
owner, Saction 41 itself may be limited in its terms 
to the position of the real owner as against the pur- 
chaser for consideration from the ostensible owner. 
In terms it does not apply either to voluntary trans- 
fers by the ostensible owner or tothe rights of the 
successors-in- interest of the real owner or to the rights 
of subsequent purchasars from volunteers or from 
first transferees for consideration from the ostensible 
owner, The rights of such successors-in-interest or 
subsequent transferees are to be determined on 
general equitable principles. If the first transferee 
from the benamidar is a bona fide purchaser for value 
without notice, he acquires good title and any trans- 
feree from him withor without notice ofthe real 
title would in equity acquire a good title. If the 
first transferee be either a volunteer or a transferee 
for value but with notice, a bona fide transferee from 
him for value without notice would inequity be still 
protected on that principle, 


Messrs. Hiralal Chakravarty, Kshetra 
Mohan Chatterjee and Ranjit Kumar Baner- 
jee, for the Appellant. 


Messrs. Chandra Sekhor Sen and 
Satish Chandra Sen, for the Respondents. 


Judgment.—This appeal is in a suit 
instituted by therespondents on December 
8, 1931 for declaration of their title to and 
for confirmation of possession in, in the 
alternative for recovery of possession of, a 
parcel of bus'ee land of about four bighas 
in area being premises No. 1/1 Kailasarak 
Lane inthe suburbs of Calcutta but with- 
in its municipal limits. The property was 
purchased by Nawab Amir Begum, wite 
of Prince Kamar Kader Mirza Mohamed 
Abid Ali, (hereafter called the Prince). 
from the Ghoshals of Bhookailash for a sum 
of Rs, 16,722 only on June 11, 1903. One 
of the questions, not very material, raised 
in the suit is whether Nawab Amir Begum 
was benamidarof the Prince or was her- 
self the beneficial owner. In 1914,or may 
be a little befora that year, one Shaheba 
Khatoon attracted the attention of the 
Prince. There was an estrangement bete 
ween the latter and his wife, Nawab Amir 
Begum. The Prince lived separate from 
her and with Shahsba Khatoon till his death 


` on January 30, 1919, : 
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On July 12, 1916 the Prince granted a 
lease fora term of ten years of a large 
number of properties including No. l/l 
Kailasarak Lane toShaheba Khatoon ata 
monthly rent of Rs. 500 (Ex. N (2) II, 73), 
and itis the common case of the parties 
that Shaheba Khatoon went into possession 
as lessee or ijardar. In execution of a 
decree for costs obtained by the Secretary 
of State for India in Council against Nawab 
Amir Begum in a land acquisition case 
premises No. 1/1, Kailasarak Lane was put 
up to auction. The highest bid of Rs. 3,200 
was offered on behalf of Shaheba Khatoon 
at the sale held on December 13, 1916. 
She was declared the purchaser, The sale 
was confirmed on January 16,1917 and the 
sale certificate was issuedin her name. In 
this appeal one of the principal questions is 
whether Shaheba Khatoon was the benami- 
dar of the Prince in the matter of the said 
purchase. The learned Subordinate Judge 
has held that she was so. This finding 
has been attacked before us by the rese 
pondente’ Advocate, Mr. Sen. 

One Suprassana Roy alias Dr. Roy had 
monetary dealings with the respondents, 
who are bankers, and with others including 
Lloyds Bank Ltd. In 1921 his financial 
position was embarrassed. He was in debt 
tothe Lloyds Bank for a large amount, 
Many personshadsued him in the Court 
of Small Causes at Calcutta and had re- 
covered decrees. He had accepted four 
hundis of the total amount of Rs. 12,500 
issued by the respondents. Those hundis 
had matured between January 13, and 
February 1,1921. He could not honour 
them. On March 5, 1921 he got a cone 
veyance from Shaheba Khatoon of premises 
No. 1/1, Kailasarak Lane. (Hx. 3-II-192.) 
He deposited this sale deed as well as 
other documents relating to premises No. 
1/1 Kailasarak Lane with the respondents 
to secure his post liability of Rs. 12,500, 
due on the four dishonoured hundis and 
for a further sum of Rs. 32,500 said to 
have been advanced tohim by reapondents 
by way of loan between March 13, 1921 and 
April 18, 1921 when the formal memoran- 
dum of deposit of title deeds (Ex. 8 (a) 
II 200) was executed by him. The respon: 
dents sued Dr. Roy onthe mortgage thus 
created by deposit of title deedsin the 
year 1922 in the fourth Court of the Sub- 
ordinate Judge, 24-Parganas, and obtained 
afinal decree for sale for the sum of 
rupees sixtythree thousand and seven and 
annas four only on April 12, 1923. Shortly 
thereafter on August 14, 1923, Dr, Roy was 
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on his application adjudicated an insolvent 
in the original side of this Court and the 
Official Assignee, Calcutta, was appointed 
Receiver of his assets. 

On the same date the Official Assignee 
obtained an order with the consent of the 
respondents to sell premises No, l/l, 
Kailasarak Lane free from encumbrances, 
the respondents having been given the 
liberty to bid at the sale. The sale was 
postponed for sometime by reason of an 
injunction issued by the Munsif, First 
Court of 24-Parganas,in a suit instituted 
by Nawab Syed Ali, ason of the Prince, 
against the Official Assignee and Shahaba 
Khatoon in which he claimsd possession 
of the property as waqf created by his- 
father. At a later stage of the suits the 
respondents were made parties. That suit 
was dismissed by the trial Courton May 
22,1927, and ultimately by this Oourt on 
August 25, 1930 (Ex. 26, (d)-IJ-286) on the 
ground thatit was not maintainable in 
view ofthe provisions of s. 66, Civil P. 0, 
After the discharge of the temporary injunce 
tion, the Official Assignee sold the property 
at auction and the respondents purchased 
the same on Aprit 19,1929 for Rs, 20,000 
and the price was set-off against their 
dues under the mortgage decree. The 
formalconveyence was executed in their- 
favour bythe Official Assignes on May 27, 
1929 (Es. 11-IT-261), It is conceded by both 
parties that the effect of this purchase 
would be the same as if the respondents 
had purchased the property in execution 
of their mortgage decree and that their 
title tothe property would depend upon 
the effect of their mortgage on the rights 
of the appellant. 

On June 14,1917 the Prince executed a 
waqfnama (Ex, M-II-93). He appointed 
himself the first matawalls and his son 
Nawab Syed Ali alias Mohamed Said Baha- 
dur, as the mutawalli after his death. 
He included inthe waqf premises No, 1/1, 
Kailasarak Lans, It is onthe basis of this 
document that the appellant claims to 
retain possession of the property his case 
resting on his allegation that the Prince 
was the beneficial owner before the waqf- 
nama, andShaheba Khatoon was only his 
benamidar, The learned Subordinate Judge 
has held (4) that the property belonged to 
the Prince and that Shaheba Khatoon was 
his benamidar, (it) that the conveyance 
by Shaheba Khatoon to Dr, Roy was a 
sham transaction—at least Dr, Roy was 
not a bona fide purchaser without notice 
of the real title, (zi) that the respondents 
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. were bona fide purchasers for value without 
notice who had taken the mortgage from 
“Dr. Roy after reasonable care to ascertain 
that the latter had power to transfer the 
same to them, and (iv) that although 
Dr. Roy's purchase was not good against 
the Prince's representative, Nawab Syed 
Ali, the respondents’ mortgage was good 
_ against the latter on the ground that they 
. were bona fide transferees for value without 
notice. 
The appellant's Advocate has attacked 
_the third finding of the learned Subordinate 
Judge as being incorrect and has also 
challenged his conclusions embodied in the 
fourth heading. The respondents have ate 
tacked before us the first finding but have 
not challenged the second finding, The 
_ points for consideration in this appeal are 
-accordingly, (è) whether the Prince or 
Shaheba Khatoon was the beneficial owner 
of premises No. 1/1, Kailasarak Lane; (ii) 
if the Prince was the beneficial owner, (a) 
whetker the respondents had acted in good 
. faith and with reasonable care in the tran- 
saction of the mortgage from Dr, Roy (b) is 
the learned Subordinate Judge right in 
holding that the respondents’ mortgage is 
. good against the appellant, though Dr, 
Roy had acquired no title which he could 
set against him? (After considering evi- 
dence their Lordships continued.) We 
accordingly hold that the Prince was the 
beneficial owner and Shaheba Khatoon was 
merely his benamidar, 
The learned Subordinate Judge has 
held that Dr, Roy was not a boha fide 
purchaser for value without notice. This 
finding has not been attacked by the 
respondents’ Advocate. We are further 
_of opinion, that the evidence on the record 
leads to the conclusion that the transaction 
between him and Shaheba Khatoon was 
a sham transaction, there being no con- 
sideration for the same. (Their Lorde 
ships then examined certain evidence and 
proceeded further). Sailen’s evidence is 
that he only searched the index of persons 
kept at the registration office from 1903 to 
to 1916 and then from 1919. He does not 
remember whether searches were made for 
the years 1917 and 1918. The day book, 
however, does not contain any entry to 
show that searches were made for those 
years, No explanation is offered in the 
evidence as to why no search was made 
for the years 1917 and 1918 A suggestion 
has, however, been made in the course of 
argument in the lower Court that no search 
was necessary for the period after Amir 
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Begum’s title was extinguished. by Shaheba 
Kbatoon’s purchase in December 1916 at 
the sale in the land acquisition execution 
proceedings and up till the time when the 
latter took possession at the end of 1919, 
The suggestion has no merits for clearly 
Shaheba Khatoon, might have transferred 
her title during that period even though 
she had not taken possession as owner. It 
is to be remembered too that she was her- 
self the tenant zjardar at that time. Bailen 
also says definitely that he did not search 
for any year the place register, index IF 
or the index of property. That is the 
most important index to be searched and is 
searched in all cases because it gives the 
history of the property. 

His explanation is that he did not 
search the property register or index IE 
as that index maintained at the Alipore 
registration office was unsatisfactory. ‘That 
is a false explanation. The Sub«Regis- 
trar’s clerk, Ratneswar Mukherjee, D. W. 
No. 11, stated in crossexamination that 
the index registers are prepared simulte 
aneously with the copies. lt is enjonned 
by s. 54, Regis. Act, itself that the entries 
in the indexes are to be made as far 
as practicable immediately after the 
registering officer has copied, or filed a 
memorandum of, the document to which it 
relates; and this is further emphasized 
in para, 124 of the Departmental Instruc» 
tions of the Inspector-General of Registra» 
tion at p. 205 of the Registration Manual 
to the effect that the contents of a register 
book shall be indexed as soon as a docu: 
ment has been copied into it, and that the 
preparation of original indexes shall on no 
account be allowed to fall into arrears. It 
is impossible to believe that in such an im- 
portant district Alipore index II would be 
kept incomplete or in arrears for any appre» 
ciable period of time. Infact extracts from 
that index have been produced in this 
case by the appellant and on looking into 
them the reason for not admitting search 
of these registers becomes at once apparent. 
They are exhibits Ex. R series, 

Exhibit R (11-63-64) shows that in 1917 
a deed of trust in respect of No. J/1, 
Kaliasarak Lane had been executed and 
registered in book I, pp. 205-203 under 
Serial No, 1819. This is the deed of 
wagf executed by the Prince (Ex. M-IT-93), 
If this register had been searched it 
would have at once indicated that the 
Prince was dealing with the property as 
his own, though the sale certificate was 
iseued in. the name of his protege Shaheba 
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Khatoon. Exhibit R (1) (II-65) would have 
indicated that Shaheba was dealing 
with the property in 1919 by Ex. N (II-145) 
not as a owner butas lessee of the Prince 
onthe basis of the lease which the latter 
had granted to her in 1916. Exhibit R (2) 
(IL-71) would have indicated that in 1920, 
Nawab Syed Ali,the mutwalli of the Prince's 
wagf, was granting the property in lease 
by Ex. N (8) (1-165) as mutwallt to one 
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Judge. lt seems as if the index II was 
avoided intentionally, for a search into 
it would have fixed the respondents 
with express notice of the facts which 
would lead to the conclusion that the pro- 
perty belonged to the Prince and not to 
Shaheba. We cannot accept the respondente’ 
contention that they must be taken to have 
acted in good faith and with reasonable 
care simply because they entrusted the 
enquiry into title toa solicitor whom they 
trusted and only completed the transaction 
after they were told by -their solicitor that 
everything was right, A purchaser from 
the ostensible owner would in that case be 
able in every case to defect the title of the 
teal owner by simply employing a solicitor 
or lawyer no matter whether the latter dis- 
charged his duty properly or not. The 
contention if accepted would open a wide 
door to fraud, and would moreover render 
s. 41, T. P. Act, almost nugatory, for, in 
matter of purchases, mortgages and leases 
a solicitor or lawyer is generally employed 
to search into title. We hold for the above 
reasons that respondents’ mortgage is not 
good against the real owner and they can- 
not rely upon their purchase as against the 
appellant. Even if Rs. 32,500 had been 
further advanced by the respondents 
between March 15, and April 18, 1921, the 
appeal must be decreed and their suit dis- 
missed on the ground that the respondents 
did not act with reasonable care. In this 
view of the matter the last question raised 
becomes redundant, butas the matter has 
been argued we proceed to pronounce our 
opinion briefly upon it. 

The learned Advocate for the appellant 
urges that under the terms of s 41, 
T. P. Act, the respondents would not 
have acquired any title as against his 
client, even if they had been bona fide 
purchasers for value and had taken reason- 
able care to ascertain that their transferor 
Dr. Roy had power to transfer. He has 
advanced his argumentin a twofold manner, 
He says firstly that as Dr. Roy had acquired 
no title he could not pass any to the res- 
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pondents. This argument assumes that a 
purchaser from the ostensible owner who pur- 
chases with notice of the real title acquires 
no title. This is not so on the termsof 
the section, He acquires a title which is 
voidable at the instance of the real owner 
and until his purchase is avoided, he can 
deal with the property. His second con- 
tention is thats.41, T, P. Act, only pro- 
vides for the first transferee from the 
ostensible owner and not for succeeding 
transferees, for the transfer must be made 
the ostensible owner with the express or im- 
plied consent of the real owner, Ha says a 
benamidar is the ostensible owner with the 
express consent of the real owner but a 
transferee from the latter does not hold 
the property with the express or implied 
consent of the real owner, It was also 
urged, though the argument was not press- 
ed, that whatever may be said as 
to the position of the Prince, his successor, 
the defendant mutwalli, has never given any 
consent to Shaheba Khatoon being the 
ostensible owner of the property in dispute, 
Section 41 is negative inform, The object 
of the Legislature was to define the limits of 
protection of a purchaser from an ostensible 
owner as well as the limits of the disability 
of the real owner. _ . 

The true principle is what has been for- 
mulated in Ram Coomar Koondoo v. Mac 
Queen (1). It is the principle that he who 
holds out another tothe world as the owner 
must bear all the consequences of it when 
his right comesin conflict with an iano- 
cent purchaser for value who had taken 
reasonable care in making the purchase. 
Section 41 itself may be limited in its 
terms tothe position of the real owner as 
against the purchaser for consideration from 
the ostensible owner. In terms it does not 
apply either to voluntary transfers by the 
ostensible owner or to the rights of the 
successiors-in-interest of the real owner 
or to the rights of subsequent pur- 
chasers from volunteers or from first trans- 
ferees for consideration from the ostensible 
owner. The rights of’ such successors-in- 
interest or subsequent transferees are to be 
determined on general equitable principles, 
In making statutory provision for the equities 
relating tothe rights of the first transferee 
from an ostensible owner and for the liabilis 
ties or disabilities of the real owner who gave 
consent tothe transferor being the ostensible 
owner it cannot have been intended to 
penalize subsequent transferees from the 


(1) TA Sup. Vol. 40;18 W R 168; 1 Beng. LR 46; 2 
Suther 65€; 3 Sar. 160 (P 0). 
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one orto benefit the successors:in-interest 
of the other. If the first transferee from 
the benamidar is a bona fide purchaser for 
value without notice, he acquires good title 
and any transferee from him with or with- 
out notice of the real title would in equity 
acquire a good title. If the first transferee 
be either a volunteer or a transferee for value 
but with notice. a bona fide transferee 
from him for value without notice would in 
equity be still protected on that principle, 
In Gholam Siddique v, Jogendra Nath 
(2), the view was taken that s. 41 itself 
applied to subsequent transferees. Though 
that judgment is open to criticism, inasmuch 
s8 reliance was placed upon the case in 
Baidya Nath v. Alefjan Bibi (3), a case 
not exactly of that type and distinguish- 
able upon its special facts, we think that 
the effect of the law was formulated correctly 
therein. Ifthe respondents had been bona 
fide purchasers and had taken reasonable 
care to ascertain if Dr. Roy had power 
to transfer, they would have succeed- 
ed, but as our finding on this point is 
against them the appeal must be allowed 
with costs throughout. 
Bs Appeal allowed. 


(2) 31 O WN 205; 96 Ind, Cas, 169; A IR 1926 Cal, 
916;43 OL J 452, 


3) 36 OL J 9; 70 Ind. Cas, 194; AI R 1923 Cal. 
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OUDH CHIEF COURT 
Becond Appeal No. 227 of 1937 
November 12, 1840 
YORKB, J. 

S MOHAMMAD JAFAR AND OTAERS 
— DEFENDANTS—-APPELLANTS 
versus 
LAL BAHADUR—Puaintters 
AND ANOTHBR— DEFENDANTE — 


RESPONDENTS : 

Deed—Construction—Lease or mortgage-~Lessor can 
include conditions against transfers — Held on con- 
struction that the document was usufructuary mort- 
gage — Mortgage of mortgagee rights — Mortgagor 
executing decree and putting up ihese rightsto sale 
and himself purchasing it and getting possession— 
Effect—Hia right on being dispossessed—W ajib-ul-arz 
—Construction — Two wajib-ul-arzes containing dis- 
crepancies im matter of custom relating ta same 
family — Construction — Held both daughters and 
widows are excluded by sons, 

In a lease or theka, it is competent forthe lessor 
toinclude conditions prohibiting the lessee from 
making transfers of various kinds. [p. 422, col, 1.] 

The document purported to grant a lease of a 
9 pies share for five years to the grantee ata rent of 
Rs. 70 per annum, The grantee was given a right 
tarradud wa abad karna which could be interpreted 
as meaning to cultivate or put someone in residence, 
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Elsewhere it was said that the grantee may keep the 
land in question as his own khudkasht, buthe may 
not let it to relatives or others for cultivation, nor 
may he get any one else’s name entered in the papers. 
The document went on to say that the grantor had 
taken Rs. 700 as peshgi on the security of the share 
mentioned above, and that he would redeem the pro- 
perty by paying up Rs. 700 by Baisakh of 1337 Fasli. 
After that date he would be entitled to pay up the 
mortgage amountin any khali fasl in Baisakh and 
to have the lease cancelled : 

Held, that the phrase abad karna might however 
be nothing more than areiteration of taraddad karna 


as abad karna also carried the meaning “to culti- 


vate’. The document was actually a mortgage and 
in nature and effect a usufructuary mortgage witha 
minimum period of five years for redemption, The 
prohibitory conditions which had been included in 
this mortgage were therefore without effect. [p, 422, 
cols. 1 & 2.) 

Held, also that the mortgagee rights in the above 
mortgage could be mortgaged and the mortgagee of 
this right could in execution of his decree re-sell these 
rights and purchase these rights in auction sale and 
get possession. What he then actually got was the 
actual possession of the mortgaged share as usufruc- 
tuary mortgagee in place of the original mortgagee, 
If therefore he was dispossessed, he was entitled to 
recover possession unless it was shown that the per- 
bere possession had a title of their own. [p. 422, 
col. 2, 

Whore there are discrepancies regarding the record of 
custom on certain point, in the same Muhammadan 
family, as recorded in two different wajib-ul-arzes of 
two villages, it is not sound reasoning to say that these 
discrepancies lead to the conclusion that these docu- 
ments represent rather the wishes of the parties who 
had them recorded than a declaration of an old 
established and bindingcustom. The differences are 
rather the result of the different mentalities of the 
Officers who were making the inquiries or more pro- 
bably of the clerks of those Officers who were, under 
the direction of the Settlement Officers, recording the 
result of the inquiries. It follows therefore that where 
it is recorded in clear terms in the one case that a 
daughter who has got a real brother will be excluded 
from inheritance and in the other case that in case 
there is no male issue, the daughter will be entitled 
to a share, it is a clearrecord of custom that daughters 
are excluded by sons, The statement finding place 
in both these documents that inheritance is according, 
to wives, that istosay that sons inherit as it were 
per stripes and not per capita, is similarly a clear 
jndication of a custom excluding widows in the pre- 
sence of sons and permitting partial inheritance only 
to childless widows. [p. 425, col. 1] kh 

Thus it oan be held on the construction of the 
wajib-ul-arzea that in the family both daughters and 
widows are excluded in the presence of sons. 


8. A. against the decree of the Civil 


Judge of Gonda, dated April 17, 1937. 
Mr. Siraj Husain, for the Appellants. 


Mr. Hyder 
No. 1. 


Judgment.—This is a second appeal 
in a suit for possession instituted by the 
plaintiff-respondent Lal Bahadur, 

One Saiyid Hasan now deceased owned 
atwo annas share in Village Lalganj and 
four pies share in village Ranipur. Saiyid 


Husain, for Respondent 
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Hasan married a first wife by whom he 
had a son Shabbir Hasan. Later he married 
Mst. Ism Bibi defendant No. 2 -by whom 
he had ason Mohammad Jafar defendant 
No. land a daughter Mst. Kaniz Hasan 
defendant No. 3. On the death of Saiyid 
Hasan mutation was effected in favour of 
Shabbir Hasan and Mohammad Jafar in 
equal shares over both these properties. At 
the time of Saiyid Hasan's death Mohame 
mad Jafar was a minor, and the application 
fcr mutation appears to have been made by 
his mother Mst Ism Bibion his behalf. Subse- 
quently Shabbir Hasan sold his share in the 
Lalganj property, and in combination with 
Mohammad Jafar, who was by that time 
presumably a major, the whole of the 


Ranipur property wassold. ‘Thereremained , 


only the one anna share in Lalganj which 
stood in the name of Mohammad Jafar. 
On July 24, 1924, Mohammad Jafar execute 
ed a possessory mortgage of 3 pies cut of 
this one anna share in village Lalganj 
in favour of the plaintiff-respondent Lal 
Bahadur. Subsequently by Ex. 4 dated 
May 2, 1925, he executed a zar-i-peshgi 
lease in respect of the remaining nine pies 
share in favour of one Isamil who was 
defendant No. 4 in the present suit, Both 
these deeds were registered deeds, and by 
them it would appear that Mohammad 
Jafar had disposed of the whole of his 
share in Lalganj. l 
On April 14, 1931, the defendant No. 4 
Ismail executed a mortgage in respect of 
his rights under Ex. 4 in favour of the 
plaintiff-respondent Lal Bahadur under a 
deed of simple mortgage Ex. 17. There- 
after in the year 1932 Lal Bahadur in- 
stituted a suit on foot of his mortgage, 
impleading Mohammad Jafar as a defen- 
dant along with his own mortgagor Ismail. 
A preliminary decree was given on Sep- 
tember 28, 1932, and final decree on 
April 29, 1933. The mortgaged property 
was subsequently sold and formal posses» 
sion was given to Lal Bahadur, who had 
purchased the mortgaged property in the 
auction sale in September 1935. 
Subsequently to the passing of the pre- 
liminary decree and prior to the passing 
of the final decree on January 24, 1933, an 
application was made under s, 33 of the 
Land Revenue Act for correction of the 
entry in the revenue pap rs by Mst. Ism Bibi 
and Mst. Kaniz Hasan. This application was 
not opposed by Mohammad Jafar and in 
the result the name of the two applicants 
was substituted for that of Mohammad 
Jafar, in respect ofthe nine pies share of 
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which a transfer had been effected in 
favour of Ismail by means of the document 
Ex. 4. Prima facie one cannot help suspecte 
ing that this procedure was a mere 
manoeuvre to savethis property from being 
lost to Mohammad Jafar. Be that as it 
may the matter has given rise to some 
Problems which are by no means free 
from difficulty. 

Lal Bahadur then instituted the present 
suit claiming to be in possession of the 
three pies which had been mortgaged to 
him, but claiming possession and damages 
in respect of the nine pies share, of which he . 
has been dispossessed as a result of this 
mutation order. In his suit the plaintiff 
Lal Bahadur alleged that in the family 
of Saiyid Hasan deceased, widows and 
daughters were excluded from inheritance 
by custom, and in consequence the defen- 
dants Nos. 2 and 3 were not entitled to 
get their names entered or to take posses- 
sion of this property. 

The learned Munsif decreéd the plains 
tiffs suit holding that there was a custom 
of exclusion of daughters and widows in 
the family of Saiyid Hasan, and that there» 
fore the defendant No. 1 was owner of the 
whole one anna share. He further held 
that the defendant No. 1 had transferred 
nine pies share by a zari-peshgi patta in 
favour of defendant No. 4, and that the defen- 
dant No. 4had executed a simple mortgage of 
his rights in favour of the plaintiff, and that 
the plaintiff had got a decree for sale 
on the basis of that mortgage and had 
got delivery of possession. On issue No. 3 
(a) he held that there was a prohibition in 
the so-called lease against giving land in 
tenancy to some other persons but that there 
was no prohibition against the making 
of asimple mortgage of the rights conveyed 
by that document. He further held that 
the transfer by mortgage in the plaintiff's 
favour was valid, and in this connection 
he held that as the defendant No. 1 had 
been a party to Lal Bahadur’s suit on foot 
of the mortgage, he was barred by con- 
structive res judicata from raising in the 
present suit the plea that the transfer in 
favour of the plaintiff was not valid. On 
issue No, 4 he held that Ismail got possession 
on the basis of his zar-i-peshgt patta and that 
he was in possession as a zar-t-pzshgi patta 
holder and not as a tenant. On issues 
Nos. 8 and 9 he held that the defendants 
Nos. 1 and 2 werenotin possession under 
a family settlement and that the defen- 
dant No. 2 was not in possession in lieu 
of dower. It is to be noted in connection 
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with the plea of posssesion in lieu of dower 
that the Pleader for defendants Nos. 2 and 
3 conceded that there was no force in 
the plea. On issue No. 7 he held that 
the plaintif was protected by s. 41 of 
the T. P. Act inasmuch as the plaintiff 
was right in regarding defendant No. 1 
Mohammad Jafar as ostensible owner of 
half the property of Saiyid Hasan with the 
consent of defendants Nos. 2 and 3 and 
his brother Shabbir. The basis of this 
finding was the fact that at the time of 
mutation proceedings defendant No. 2 the 
_ widow set up neither her own title, nor that 
of her minor daughter defendant No. 3. 
Finally he held that the plaintiff was entitled 
to possession, that the patta in favour 
of Ismail stipulated for rent at Re, 70 per 
annum, and the plaintiff had claimed 
damages at the same rate, and that he 
was entitled to get at that rate. These 
findings were upheid by the learned Civil 
Judge in appeal, 

The firat question which arises in this 
second appeal is as to the nature of the 
document Ex, 4. The Courts below have 
described it throughout as a zat-i-peshgi 
lease, and have not considered what its 
real. nature is. If it was a lease or theka 
then it was competent for the lessor to ine 
clude conditions prohibiting the lessee 
from making transfers of various kinds. 
On behalf of the respondent it has been 
contended that Ex. 4, though nominally 
a lease is really a mortgage. This docu- 
ment purports to grant a lease of a nine pies 
share for five years to the grantee at a 
rent of Rs, 70 per annum. The grantee 
is given aright terradud wa abad karna 
which can be interpreted as meaning to 
cultivate or put someone in residence, 
The phrase abad karna may however be 
nothing more than a reiteration of taraddud 
karna as abad karna also carries the 
meaning "to cultivate’. Elsewhere it is 
said that the grantee may keep the Jand 
in question as his own khudkasht, but he 
may not let it to relatives or others for 
cultivation, nor may he get any one else's 
name entered in the papers. These pro- 
hibiticns would be ineffective if the docu- 
ment is really a mortgage, The document 
goes on to say that the grantor has taken 
Rs. 700 as peshgi on the security of the share 
mentioned above, and that he will re- 
deem the property by paying up Es. 700 
by Baiskh of 1337 Fasli. After that date 
he will be entitled to pay up the morte 
gage amount in any khali fasl in Baisakh 
and to have the lease cancelled, 
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I have been referred to Ghose’s Law’ 
of Mortgage in India, Tagore Law Lec- 
tures—-1875-76, 5th Edition, 1922, Vol. I, 
p. 100, where the learned Author devotes 
five pages to this form cf usufructuary 
mortgage. There is another reference to 
this form of mortgage at p. 289. Learned 
Counsel for the appellants contends that 
if Ex. 4 is a mortgage at all, it is really 
a simple mortgage coupled with a lease. 
He seeks to divide the document into two 
parts, the first part being a lease only 
and nothing more, and the second that 
part which relates to the matter of morte 
gage. The argument which has been put 
forward is ingenious, but it seems to me 
to be clear that the document is actually 
a mortgage and in nature and effect a 
‘usufructuary mortgage with a minimum 
period of five years for redemption. It 
follows that the prohibitory conditions 
which have been included in this mort- 
gage are without effect, and that what 
was done by Ismail by Hx, D-4 was to 
mortgage to the plaintiff his mortgagee 
rights as usufructuary mortgagee. It was 
perfectly competent for the plaintiff in 
execution of his decree to sell up those 
rigkts, avd by purchasing those rights in 
the auction sale and getting formal pos- 
session, what he really got was actual 
Possession of the mortgaged share as 
usufructuary mortgagee in the place of 
Ismail. It follows that if the plaintiff 
was dispossessed by defendants Nos. 2 
and 3, he is entitled to recover posses- 
sion unless it is shown that the defen- 
dants Nos. 2 and 3 have a title of their 
own on the basis of which they can resist 
this suit. 

It follows from this that the crucial 
point in the present suit ig the point 
which was argued at considerable length 
both in this Conrt and in the Court 
below, namely the question of custom. -On 
the question of custom reliance is placed 
in the first instance on two wajib-ul-araiz, 
one of village Ranipur Ex. 33, and the 
other of village Lalganj Ex. 12. There 
was also some evidencs of instances put 
forward as contradicting this evidence of 
custom, but it-has been shown that these 
instances are instances of compromises, 
and do not therefore lead to the inference 
that there was no such custom as has 
been alleged by the plaintiff. The gist 
of the argument put forward on behalf 
of the appeliants, however, is that there 
are such discrepancies between the para» 
graphs relating to this matter of custom 
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in the two wajib-ul-arais that it cannot 
be held that they lay down a custom 
at all, The relevant paragraph is para. 4 
in each case, Each begins with a pro- 
vision that every co-sharer has power to 
transfer his share. The matter is put in 
more detail in the Lalganj wajib-ul-arz 
Ex, 12 where it is stated that each co: 
sharer has a power of sale and mortgage. 
Both wajib-ul-araiz then ‘go on to the 
question of inheritance and provide that 
where a deceased co-sharer has had more 
than one wife, inheritance is according 
to wives, that is if there is one son by 
one wife and more than one son by the 
cther wife, the single son by the one 
wife will get half the estate and the 
more numerous sons by the other wife 
will get the other half. Both wajib ul- 
araiz then go on to consider the position 
in case one wife has issue and the other 
has none. Here a notable difference 
arises. Under Ex. 33 the one wife who 
has no children will remain in possession 
of half the estate without the power of 
transfer. Under Ex. 12 the issueless 
wife will get maintenance only, while the 
whole of the property will devolve upon 
the sons. 

Under Ex. 33 it is further provided 
that after the death of the sonless widow 
the property goes to the children of the 
other widow, but that if the sonless widow 
has a daughter, she will get her mother’s 
share, and this is emphasised by the 
remark that a daughter who has got a 
real brother will be excluded from ine 
heritance, In Ex. 12, the wajib-ul-arz 
of Lalganj, there is no further provision 
after the provision that the entire inherit- 
ance devolves upon the children who ex- 
hypothesi are the children of the other 
widow. 

Exhibit 33 provides further that after 
the death of a widow without child, the 
brothers, full nephews of the deceased 
husband will obtain possession of the pro- 
perty, The corresponding provision in 
Ex, 12 is that after the death of the 
widow the near relatives of the husband 
will become cwners, which amounts to 
much the same thing. Gwoing a little 
further forward Ex. 23 makes no remark 
about adoption but in Ex. 12 we finda 
provision that every sharer has a Tight, 
in case he is sonless, of making an 
adoption provided that the adopted son 
is a lineal male descendant of the same 
ancestor. Then again corresponding to the 
provision in Ex. 33 that a davghter who 
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has a full brother by the same mother 
will not get any share, thereiain Ex. 12 
a provision that in case of there being 
no sons the daughters will be entitled to 
get a share. This is the provision finding 
a place in both wajib-ul-araiz on which 
reliance is placed for the plaintiff-respon- 
dent. 

My attention has been further drawn to 
one other discrepancy between the two 
wajibeul-araiz. In Ex, 33 itis provided 
that the share of a deceased brother 
without sons will be taken by all his 
brothers in equal shares, no consideration 
will be given to jointness or separation, 
but all the brothers will share in the © 
funeral ceremonies and payment of debts, 
and whoever evades doing so, will be 
deprived of his share, It is pointed out 
that there is nothing which corresponds 
to this last provision about deprivation 
of share on account of non-participation 
in funeral ceremonies etc. In Ex. 12. 
On the other hand there are in Ex. 12 
two other provisions which find no piace 
in Ex. 33, by one of which a concubine 
is entitled to maintenance and by the 
other of which it is stated that if one 
of three brothers separates and two re- 
main joint, and one of them dies issue- 
less, the share of the deceased will be 
divided equally among the two surviving 
brothers. 

There is certainly no room for doubt 
that there are obvious differences between 
these two wajib-ulearaiz. On behalf of 
the appellants it is contended that these 
differences are irreconcilable, as for the 
most part they apparently are, and lead 
to the conclusion that these are not 
records of custom at all, For the respon: 
dent on the other hand it is contended 
that they are really reconcilable, and that 
the important point about them is that 
they are in clear agreement in providing 
that in the presence of sons, daughters 
get no share, and that mothers (i. e, 
widows) never succeed as heirs in the sense 
of heirs with absolute rights as under the 
Muhammadan Law. 

On behalf of the appellants reliance 
has been placed on Chandi Singh v. Gur 
Prasad Singh (1 O. W. N., 711) (1), in which 
it was held that if apparently entries in 
a wajib ul-arz are not entries made by 
the Settlement Officer as the result of his 
inquiries which he was enjoined by law 
to make and are not the record of the 


(1) 7 O W N711; 126 Ind. Cas, 657; A I R 1930 Oudh | 
339; Ind. Rul. (1980) Oudb 385. 
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history and of the customs of the village 
made by him but merely contain the 
statements of the proprietcrs of tke vil- 
lage, the wajib-ul-arz is not an cfficial 
record but is a record of the statements 
of the proprietors of the village, and is 
of no weight whatever for the simple 
reason that it connotes the wishes of in- 
terested persons as,to the practice that 
they would wish to see prevailing rather 
than the ascertained fact of well-estab- 
lished custom. Where such is the true 
nature of the entries in a wajib-ul-arz, 
the Court cannot attach to it the same 
sanctity as would have attached to a 
record of custom made by the Settlement 
Officer presumably after judicial or quasi- 
judicial inquiry. 

Reference was also made to Musammat Pire 
thipal Kunwar v. Musammat Suraj Kunwar 
(1940 O. W. N., 719), (2) in whichit was held 
by a Bench of this Court; of which I wasa 
mem ber, that 

“where no evidence is given of an instance in 
which a particular custom has been observed, 
wajib-ul-araig containing entries in regard to the 
custom may be disregarded.” 

On the same point reliance was placed 
on Thakur Anant Singh v. Thakur Durga 
Singh (13 O. O., 163) (3), in which it was 
held by their Lordships of the Privy 
Council that 


“there is no class of evidence that is more 
likely to vary in value according to circumstances 
than that of the wajib-ul-araiz”, 
and it was held further that 

“where from internal evidence it seems probable 
that the entries recorded connote the view of in- 
dividuals as to the practice that they would wish 
to see prevailing rather than the ascertained fact 
of a well-established custom the learned Judicial 
Commissioners properly attacked weight tothe fact 
that no evidence at all was forthcoming of any 


instance in which the alleged custom had been 
observed.” 


This is a substantially different proposi» 
tion from that which was laid down in 
Pirthipal Kunwar's case (2), menticned 
above. 

Learned Counsel for the appellants also 
referred me to an unreported cage of the 
Judicial Commissioner's Court, Seccnd 
Civil Appeal No. 366 of 1916 decided by 
Mr. Lindsay on September 7, 1917, a case 
very similar to the present case in which 
there were two wajib ul-araiz before the 
Court containing numerous discrepancies 
similar to those which we find in the 
present case. The learned Judge held 
that in these circumstances it would be 
mcst dangerous to accept one cf the 

(2)1940 O W N 719; 187 Ind. Oas. 179; 1940 OLR 
179; 12 R O 363; AIR 1940 Oudh 269, 

_ (3) 13 O O 163; 6 Ind. Oas, 787, 
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wajib-ulkaraiz, Ex. 1, as being an suthen- 
tic record of custom. He remarked, 

“On the contrary it appears to me that these 
statements in these documents represent rather the 
wishes of the patties who had them recorded 


than a declaration of an old established and 
binding custom”, 


On behalf of the plaintiff-respondent 
it was contended that a wajib-ul-earz is 
by itself sufficient to prove custom, and 
that there is no such necessity for 
corroborative proof of instances of the 
observance of the custom as is suggested 
on behalf of the appellants. In Balgobind 
v. Badri Prasad, (50 I. A., 196 at p. 201) 
(4) their Lordships of the Privy Oouncil 
remarked as follows :— 

“Settlement Officers in recording custom in 
wajib-ul-arges have to perform duties which the 
Govt, orders them to perform. 

One of these duties was to record customs as the 
Settlement Officer found them, and not as he might 
think they ought to be. When itis not shown by 
reliable evidence that the Settlement Officer neglected 
to perform his duty or was misled in recording a 
custom and it does not appear that the statement 
of the custom is ambiguous, the record in a wajib- 
ul-arz of a custom is most valuable evidence of 
the custom, much more reliable evidence than sub- 


sequent oral evidence given after a dispute as to 
the custom has arisen.” ` 


Reference was also made to Baij Nath 
Singh v. Bahadur Singh, (20, W. N., 872 
at p. 878) (5) where a Bench of the 
Judicial Commissioner's Court held that 
the evidentiary value of the entries made 
in certain wajib ul-araiz was not in their 
opinion in any manner minimised by the 
fact that the plaintifs had not supporied 
those entries by proof of instances of 
succession in accordance with those entries. 
oo went onto refer to Balgobind's cas: 

Reference was made to a number of 
other cases but I do not think they take 
the matter any further, 

The two wajib-ul-araiz on the record in 
the present case sre certainly curious 
documents, and suggest strong Hindu in- 
fluence affecting the persons who were 
dictating these documents, It is certainly 
remarkable that in one village the family 
should record a custom that a widow will 
get nothing morethan maintenance while 
in another village the same family records 
a custom that the widow will have a life- 
estate over half of her husband's property. 
it is remarkable that in one 


(4) 50 IA 196 (201); 74 Ind, Oas 449; 21 A L J 578; 
AIR1923P 070; 9 O&A L RIH; 260 Q 217; 45 
M L J 289; 45 A 413; 38 O L J 302; (1923)M W 
N 799; 33M L T 317; 10 OLJ 368; 29 OW N 465. 
PO). 

j (5) 2 O W N 872 (878); 91 Ind. Oas. 583,120 L 
J 571; L R6 A (0) 101; A LR 1926 Oudh 101, 
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village the co-sharer is given a none 
Muhammadan right of adoption while in 
the other nothing is said about the existence 
of such a right, and that the condition 
attached in one village to the rights of 
brothers to get a share in a deceased 
brother’s property that they must share in 
funeral expenses and payment of debts 
should be omitted in the other village. It 
is suggested that the discrepancy in regard 
to this question of maintenance of an issue- 
less widow is reconcilable in this way that 
it really affects only the quantum of 
maintenance which such a widow is to 


et. 

On the other hand it seems to me to be 
quite unsound to suggest as an explanae 
tion of such differences that the differences 


have arisen because the wajibul-araiz’ 


represent only the wishes of the co-sharers. 
The cosharers were in both cases the 
members of the same family and one 
should expect that they would dictate the 
wajibeul-arg of each village in the same 
terms, even if they were only seeking to 
make a statement of their wishes in the 
matter of inheritance, It seems to me there- 
fore that it is not sound reasoning to say 
that these discrepancies lead to the cons 
clusion that these documents represent 
rather the wishes of the parties who had 
them recorded than a declaration of an old 
established and binding custom. It appears 
to me rather that the differences are the 
result of the different mentalities of the 
officers who were making tho inquiries or 
more probably of the clerks of those officers 
who were, under the direction of the 
Settlement Officers, recording the result of 
the inquiries. It seems to me to follow 
that where as in both these documents we 
find it recorded in clear terms in the one 
ease that a daughter who has gota real 
brother will be excluded from inheritance 
and in the other case that in case there 
is no male issue, the daughter will be 
entitled toa share, we havea clear record 
of custom that daughters are excluded by 
sons. For the rest the statement which 
finds place in both these documents that 
inheritance is according to wives, that is 
to say, that sons inherit in the manner 
mentioned earlier, as it were per stirpes 
and not per capita, is ‘similarly a clear 
indication of a custom excluding widows 
in the presence of sons and permitting 
partial inheritance only to childless 
widows. 

On this view I therefore agree with the 
lower Aprellate Court that on the evidence 
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on record it must be held that the wajib” 
ularaiz Exs. 12 and 33 exclude both: 
daughters and widows. : f 

Two other questions were raised in this 
appeal. First a suggestion was made that 
the appellant might be allowed to raise: 
once more the question of possession in 
lieu of dower. On the other hand it has- 
been pointed out that this point did not- 
form part of the original written state- 
ment. A plea on this basis was taken by 
means of an amendment of the written 
statement and Issue No. 9 was framed but 
the point was not pressed in the trial 
Court, and in the lower Appellate Court- 
the point was not even.taken clearly in 
the grounds of appeal. It seems to have 
been argued very shortly, judging by the 
summary nature of the finding of the lower 
Appellate Court. The point has not been 
taken in the grounds of appeal in this: 
Court, and in my opinion in these cir- 
cumstances it cannot be allowed to be raised: 
at this late stage, particularly as it clearly 
raises questions of fact. 

The other point which has been argued 
is as to the application of s. 41 of the 
T. P. Act. On the findings at which I 
have arrived on the second question raised 
in this appeal, this question no longer 
arises, and I do not think it necessary to 
go into it, Jt is of course obvious that 
prima facie by her action in getting the- 
name of Mohammad Jafar mutated along 
with that of Shabbir Hasan on the death 
of Saiyid Hasan, Ism Bibi put forward 
Mohammad Jafar es the ostensible owner: 
of half the estate of her deceased 
husband, 

On the above findings the present appeal. 
fails and is dismissed accordingly with. 
costs. 

D, Appeal dismissed. 
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_ It is the joint estate of the husband and wife that 
is shared equally by the relations on both sides. 
129 Ind. Oas, 524 (5), relied on. [p. 427, col. 1.) 

A. mortgage and redemption of the hasband’s 
atetpa property by the eindaunggyi husband and 
wife does not change the character of the property 
and it remains the atetpa property of the husband. 
70 Ind, Cas, 562 (1) and 160 Ind. Oas. 482 (2), relied 
on, 

When two eindaunggyis marry, neither of them 
thereby acquires any interest in the atetpa property 
of the other. The rules which govern the payin pro- 
perty of a virgin couple do not apply to the atetpa 
propertyof an eindaunggyi couple nor has the 
ne of common disaster any application. fp. 429, 
col, 1. 

, [Oage-law discussed.] 

At divorce eindaunggyis take back their atetpa pro- 
perty entire, while in the case of a virgin couple (per- 
“Bong who have not been previously married), they can 
only take back two-thirds of their payin property 
which corresponds to the atetpa of the eindaunggyi. 
Mi Dwe Naw v, Maung Tu (8) and 38 Ind. Cas. 405 
(9), referred to. [p. 427, col. 1.] 

During the continuance of the marriage, the einda- 
unggyi husband can alienate his own atetpa property. 
bed ib a 200 (10) and 103 Ind. Oas, 568 (11), referred 

O: [ibid. 


Mosely, J—In this second appeal, which 
has been referred to a Bench of this Court, 
a question of Buddhist Law is raised, in 
regard to the interest (if any) which one 
party to a marriage (here the wife) 
acquires on marriage in the atetpa properly 
of the other party, when both are eindaung- 
gyis, that is have been previously married, 
The plaintiff appellants U San Yi and 14 
are the pubbakaor atet children (children 
by the first marriage), and the atet grand= 
children of Ma Shwe Ma, who married U 
Tun Tha about 1911 and died within a 
few days of his death in 1927. The defend- 
ant-respondents Maung Po Yi and 5 are 
the atet children and grandchildren of U 
Tun Tha, Theré wag no issue of the 
second marriage. The plaintiffs claimed 
one-half of certain land as the hnapazon 
oY jointly acquired property of the second 
marriage. They also made a similar claim 
to one-half of a house and its site. The 
-defendants admitted that the house and site 
were the hnapazon property of the second 
marriage, and admitted the plaintiffs’ claim 
to a one-half share in it. But they contended 
that the land was atetpa property brought 
to the second coverture by U Tan. Tha. 
There is nothing on the record to show 
whether there was atetpa property brought 
to it by Ma Shwe Ma, and the question of 
“nissaya and nissita need not be discussed. 

The trial Gourt found that the land 
(worth some Re. 300) was U Tun Tha's 
atetpa property, but that it had been mort- 
gaged forthe small sum of Rs, 40 and had 
been redeemed, presumbly with the joint 
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funds, by U Tun Tha, and had therefore: 
changed its character and had become 
hnapazon property. It was decreed that 
the plaintiffs should have half the land, the 
parties to bear their own costs. In appeal 
the learned Additional District Judge held 
rightly thatthe land had not been merged 
in the jointly acquired property or changed. 
its character: see Maung Shwe Tha v. Ma 
Waing (1), and other authorities cited in 
May Oung’s Buddhist Law Edn. 2, Part. I 
p. 57, He also held on the authority in 
Ma Hnin Zan v. Ma Myaing (2) that the 
plaintiffs were not entitled to any interest 
in this property, and dismissed the suit 
with costs throughout, In Ma Hnin Zan 
v. Ma Myaing (2), the atet children of the 
wife sued the atetchildren of the husband 
fora share in the atetpa property of the 
husband. There the wife predeceased 
the husband, and there was no hanapazon 
property of the second coverture. It was 
held that the plaintifis were not entitled 
to inherit any share of the atetpa property, 
the Kaingza Tejo and Vennadhamma 
Dhammathats auoted (pp. 489, 490) and the 
Kungyalinga Dhammathat (p. 504, quoted 
in s. 253 of the Digest Maung Shwe Tha 
v. Ma Waing (1), at p. 50*) being fcllowed 
in preference to the rule given in Manugye 
Book X,s8.9. Tothe Dhammathat quoted 
may be added the Kinwun Mingyi's Atta- 
thankepa ss, 222 and 223 [quoted in Maung 
Shwe Yan v. Ma Ngwe (3)). 

It is argued in the present appeal that 
the law of partition on divorce by mutual 
consent is no guide to the law of devolution 
by inheritance. It is contended that by 
the doctrine of common disaster the heirs 
of husband and wife share equally, or in 
the alternative that Ma Shwe Ma had 
obtained a vested right to the extent of one- 
third in this atetpa property which is in- 
herited by her ateb children. I do not think 
that the doctrine of common disaster 
(Manugye Book X, ss. 56 and 32) is of any 
assistance to the appellants. The head 
note in Ma Hin v. Tin Nga (4), is mislead» 
ing. It reads: 

“When a husband and wife die childless within 
a short time of one another their estate retains its 
character as the joint estate of both” 

This can only mean that what was joint 


() 11 L B R48; 70 Ind, Oss. 562; A IR 1991: 
L B46 


(2) 13 R 487; 160 Ind. Cas. 482; A I R 1938 Rang. 31; 
8 R Rang, 396. 

(3) 2 Ú B R 113. 
my 8L BR 197; 30 Ind. Oas, 594; A I R1915L B 
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betore, remains joint. Both s. 56 and 
8, 32, however, go beyond this. Neither 
8. 56 nor s. 32 refer specifically to eindaung= 
gyis. Section 56, it is true, doss provide 
that in such a case the collateral relatives 
of both sides are to “inherit” (4, e. presam= 
ably the hereditary property previously 
mentioned) “and also the property acquired 
during marriage.” But the section is 
expressly limited to the case where neither 
spous left children, grandchildren or great 
grandchildren or parents. Section 32 pro- 
vides that the parents shall take the payin 
of their child, but if one spouse had no 
property originally and the other had, that 
is if they stood to one another in the 
relationship of nissita and nissaya, the 
parents of the nissita spouse were to take 
a one-third share of the original property 
and those of the nissaya a two-third share. 
This again only deals with inheritance by 
the parents where there are no children of 
the marriage. It is the joint estate that 
is shared equally by the relations on both 
sides. Maung Tin v, Ma Yu (5). See 
ae Buddhist Law Edn. 4 pp. 183 and 

4, 
Presuming that Ma Shwe Ma would have 
succeeded to a quarter share of U Tun Tha's 
atetpa property if she had survived him, 
[Manugye X, 19, Digest s. 229, Ma Lev. 
Tun Shwe (6)], yet the doctrine of common 
disaster cannot be applied to mean that 
the heirs of each spouse are entitled toa 
share in the atetpa of the other spouse as 
if their parent had been the survivor. [ 
note that the caese in Ma Hin Si v. Ma Wa 
Yon (7), at p. 134 referred to by May Oung 
in his book at p. 260 was not as he says 
one where the-doctrine of common disaster 
was applied. There the atet daughter of 
the husband was givena one-fourth share 
of the atetpa property of the wife as 
against the ateb children of the wife 
because the husband had survived the wife. 

Manugye Book X s. 9 would not help 
the appellants. It gives the law of partition 
when there are three kinds of sons,—that 
is the auk children (children by the second 


marriage) and the two sets of atet children, 


and says that on the death of the parents 
the son of the mother is to have the pro- 
perty she brought with her as her portion 
(atetpa), the son of the father what he 
possessed at the time of the marriage (his 
atetpa), and the son of both what had been 

(5) A I R 1930 Rang, 287; 129 Ind, Oas, 524; 8 R 480; 
Ind. Rul, (1931) Rang. 92, 

(6) 10 L B R 10; 51 Ind, Oas. 588; A I R 1919 L B58; 


-12 Bur. L 


.LT75. 
(7) 2U B R 131 (134). 
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acquired during the marriage. It was only 
when there was no hnapazon acquired 
during the last marriage that the auk child 
was allowed a share of the atet property, — 
one-fourth, If one spouse brought atetpa 
property and the other none, and there was — 
no property acquired in the second marriage, 
(Attathankepa 222 omits this second qualis 
fication), the son of the spouse who brought 
the property was given a three-fifth share, 
the others a one-fifth share each. At divorce 
eindaunggyis take back their atetpa pro- 
perty entire (Manugye Book XII s. 3, 
p. 345, 8. 264 Digest), while in the case of 
a virgin couple (persons who have not been 
previously married), they can only take 
back two-thirds of their payin property 
(which corresponds to the atetpa of the 
eindaunggyi): vide Manugye Book XII 
p. 342. The earliest ruling on the subject 
is Mi Dwe Naw v. Maung Tu (8), followed 
in Mi Saing v. Nga Yan Gin ($). During 
the continuance of the marriage, the 
eindaunggyi husband can alienate his own 
atetpa property. Panam Dhammathat, s. 252, 
Digest and s. 406, of the Attasankepa. Sze 
too MacOoll, A.J. O. in Nga Tun Baw v. 
Nga Kan (10). Per Contra Maung Ba, J. in 
Ma Paing v. Mg Shwe Phaw (11), at p. 332. 
The same view was formerly held as regards: 
the payin of virgin couples, cf. Ma San 
Shue v. Valliappa (12), until the Full Bench 
ruling in C.T. P. V. Chettyar v. Tha Blatng 
(13). Carr,J. there (at p, 3464) gives the reason 
for not giving to each eindaunggyi spouse 
the same rights in the payin property of 
the other as are given on a first marriage, 
and that is, of course, the necessity of con- 
sidering the interests of the children of the 
first marriage. | 
In the same ruling Oarr, J. (at p. 3474) 
gives reasons for following the law of parti» 
tion on divorce for the purposes or partition 
on inheritance (where no specific provisions 
of customary law to the contrary exist), 
which a Bench of which I was a member 
followed in Da Hla Ohn v. Ma Nyun (14), 
at p. 413. In San Pe v, Ma Shwe Zin (15), 


(8) (1872-92) L BR 14, 
(9) 2 U B R 127; 38 Ind. Cas, 405; A I R1914 UB 
56 


(10) 4 Bur, L T 244; 12 Ind. Oas, 200. 
(11) 5 R 296 (332); 103 Ind, Cas. 568; A IR 1927 


(E B). 

(14) 1937 Rang, 410 (413): 172 Ind. Oas, 734; AIR 
1937 Rang. 453; 10 R Rang. 275. 

(15) 9 LB R 176;47 Ind, Oas, 139, A IR 1919 LB 
148 
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Twomey, C.J. and Ormond, J. laid down 
that it is only when: the surviving step- 
parent dies leaving no natural issue and 
no widow surviving him that the children of 
the step-parent’s deceased wife by a former 
husband are entitled to the step-parent’s 
property. This judgment was followed in 
Ma Hnin Zanv.Ma Myaing (2), as regards 
payin property (pp. 491 and 505* ibid), Mya 
Bu, J. in his judgment there (at p, 504) says 
that it isan accepted modern notion that as 
regards the payin property of an eindaung- 
gyi spouse neither the spouse nor the 
spouses’ children by a previous marriage 
have any interest in it during the lifetime 
cf the party who brought the property! He 
considers that it is settled law that since 
the extent of the relative interest of husband 
and wife in property during marriage is to 
be decided by the rules applicable to a 
partition upon divorce where neither party 
18 at fault, and that upon a divorce by 
mutual consent between an eindaunggyi 
couple neither can obtain any share in the 
atetpa property of the other, an eindaung- 
871 Spouse possesses no right whatever in 
the payin property of the other eindaunggyi 
spouse during the latter’s lifetime. There is 
no cogent reason, he thinks. why the atet 
children of an eindaunggyi spouse should 
share in the property brought to the mar- 
riage by the other eindaunggyi spouse. 

In N, A. V. R. Chettyar v. Maung Than 
Daing (16), at p. 550 Oarr, J. quoted in 
extenso the passage from Book VIII of 
Manugye (at pp. 239, 240) which is relied 
upon but not quoted in Tun Baw’s case (10). 
The words in italics quoted in that judg- 
ment at p. 531} bear out Oarr, J.’s contention 
that the atetpa property of an eindaunggyi 
couple does not become their joint property 
in the way (Oarr, J; says “to the same exe 
tent”) that the payin property of a virgin 
couple may do. It may be noted here that 
the obiter remark in U Pe v. U Maung, 
Maung Kha (17), a decision of their Lord- 
ships of the Privy Council that on par- 
tition payin property is equally divided 
between the parties is clearly a mistake, 
as has been pointed out in U Maung 
Nge v. P, L. S. P. Chettyar Firm (18). 
It would seem clear that the appellants 


(16) 9 R 524 (550); 134 Ind. Oas. 1252; A IR 1931 
Rang. 262; Ind. Rul, (1932) Rang, 4 (S B). 

(17) 10 R 261; 137 Ind. Cas. 1; AI R1932 P O 152; 
59 I A 216: Ind. Rul, (1932) P O 171; 550 L J 497;63 M 
L J 167 (PO) 

(18) A IR 1934 Rang. 200; 152 Ind. Oas. 508; 7 R 
Rang, 161. 

“Pager of 13 R.—{Ed], 

{Page of 9 R.—[Hd.] 
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are not entitled to any share in the atetpa 
property of their step father and this appeal 
will be dismissed with costs ad valorem, 

Sharpe, J.—The husband and wife in 
the present case were cindaunggyis that is 
to say that each of them had been previ- 
ously married, To this marriage the hus- 
band brought certain property, his atetpa. 
After this marriage the husband and wife 
mortgaged the piece of land in question, 
which was part of the atetpa property of 
the husband and later on that land was re- 
deemed by them. Subsequently both the 
husband and wife died within a week of 
each other, There was no issue of this, 
their last marriage, but both of them left 
children and grandchildren by their former 
spouses. Those of the wife arethe present 
appellants and those of the husband are 
the respondents, I agree with the conclu- 
sion of the lower Appellate Court that, on 
the authority in Ma Hnin Zan v. Ma Myaing 
(2) the mortgage and redemption after the 
second marriage did not change the character 
of the lend, which remained the atetpa pro» 
perty of the husband. I am unable to accept 
the, appellant's contention that the fact that 
the wife survived the husband, albiet only 
by five days, renders the decision on Ma 
Hanin Zan v. Ma Myaing (2) inapplicable to 
the facts of the present case. There remains 
for our determination the question whether 
the appellantsare entitled to a share in the 
land in question or, in more general terms 
as my learned brother has put it, whether, in 
a case where both the parties to marriage 
have bean previously married, one party to 
such marriage acquires on marriage any 
(and, if so, what) interest in the property 
which the other party brought to that mare 
riago, In N. A.V. R. Chettyar v, Maung 
Than Daing (16) at pp. 531 and 532.* Oarr, 
J. cited a passage in book VII of 
Manugye which seemed to him, as he 
expressed it 
“at least to suggest a doubt whether the atetpa pro- 
perty of an eindaunggyi couple becomes their joint. 
property to the same extent as the payin property 
ofa virgin couple may do,” 

In the unreported case in Daw On Buwintv.. 
U Ba Sein Special 8, A. No. 379 of 1938. 
Bagaley, J. said that in principle he could 
see no difference between the atetpa. 
property by an eindaunggyi wife to a 
marriage and the payin property brought 
by a virgin to her first marriage and he 
held that the settled rule of Barmese 
Buddhist Jaw, as regards payin property 
where the relationship of nissaya and ~ 





*Pages of9 R.—[Hd] 
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nissita exist, namely, tworthirds for the 
party bringing the payin and one-third for 
the other party. also applies to atetpa pro- 
perty in the case of eindaunggyis. 
The present appeal originally came before 
*Dunkley, J., who, in view of the conflict 
between Baguley,J.’s decision and the obser- 
vations of Carr, J., which I have just mene 
tioned, thought it desirable that this appeal 
should be decided by a Bench. I have had 
the benefit of reading the judgment just 
delivered by my brother’Mosely, and there- 
fore it is enough, I think, for me to say 
this: Inmy judgment the passage from 
book VHI of Manugye quoted by Oarr, J. in 
N.A. V. R. Chettyar v. Maung Than Daing 
(16) does more than merely give rise to 
the doubtexpressed by that learned Judge; 
to my mind that passage may be taken as 
authorityfor the proposition, not only that 
the atetpa property of an eindaunggyi couple 
is not governed by the same rules as the 
payin property of a virgin couple but also 
that when two eindaunggyis, marry neither 
of them thereby acquires any interest in 
the atetpa property of the other, Accord- 
ingly I must, with all respect, dissent from 
the view taken by Baguley, J. in Special 
S. A. No. 379 of 1938. I agree with my 
learned brother that in the case now before 
us the appellants are not entitled to any 
share in the atetpa property of their step» 


father, and that their appeal must be dis-, 


missed with costs, 
8. Appeal dismissed. 
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Skemp, J. 
SHEO RAM—DerenpanT— APPELLANT 
VETSUS 
RAM OHAND AND cTargs—PLAINTIIFss-—~ 
RESPONDENTS 


Land tenure—Saunjhi tenure (Punjab)—Removal 
of saunjhidar in Jullundur City—Civtl Procedure 
Code (Act V of 1908), 3. 92—Sanction obtained by 
several persons—One dying—Suit instituted by rest 
is valid—Person succeeding to temple as son and 
chela of his deceased father who was appointed by 
people to look after temple, is not trustee de son tort. 

The principle that a saunjhidar ina village can 
be removed only. by the proprietary body does not 
apply to the case to a saunjhi or saunjhidar of 
Jullundur City within Municipal limits. 13 Ind. 
Oas, 32 (1)and 109 Ind. Cas. 653 (2), : distinguished. 

Where several pereons have obtained sanction 
under s. 92, Civil P. 0O., and one of them 
dies before instituting the suit, the suit instituted 
by the rest is valid. 62 Ind, Oas. 737 (8) and 174 
Ind. Oas. 870 (7), followed. 
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The person who has succeeded to the temple as 
son and chela of his deceased father who was ap- 
pointed by the people to look after the temple, 
without being appointed either by the bhek or 
by the representatives of the people, is not a trustee 
de son tort. 

B. A. from the decree of the District 
Judge, Jullundur, dated August 19, 
1939. 


Mr. M.C. Sud, for the Appellant, 
Messrs. Chandar Gupta and Achhru Ram, 
for the Respondents, 


Judgment.—This second appeal con» 
cerns an institution of Jullundur Oity 
which comprises a tank called Brahm 
Kund with three temples on its banks and 


agricultural land in the possession of the 


sadhu in charge. Twenty Hindus, who 
are residents of Jullundur City, obtained 
the sanction of the Collector under s. 92, 
Oivil P. O., to bring a suit for the removal 
of Shiv Ram alias Premgir, the sanyast 
in charge of the institution. One of them 
died before the suit was brought and the 
remaining 19 lodged the present suit. 
They set forth in the plaint that the 
land attached to the institution, in area 
51 kanals 16 marlas, had been given to 
the institution as saunjhi by the pros 
prietors. The people of the city therefore 
through their representatives, had been 
appointing a sadhu or sanyast to look 
after the temples; the offerings and income 
of the land were used for the maintenance 
of the inatitution and of sadhus, The last 
regularly appointed person was Indargir 
who died three years before the suit, where- 
upon the defendant Shiv Ram took posses- 
sion, Shiv Ram claimed to bethe chela 
of the deceased who had been appointed 
by the bhek, but in point of fact he had no 
rights, being appointed neither by the bhek 
nor by the representatives of the people of 
Jullundur. The defendant had been selling 
trees and had neglected the temples. He 
was of bad character and in consequence 
of his bad character worshippers had- 
ceased to come. 

The defendant contended that the suit 
did not lie, that the land was shamilat 
deh, the defendant being its saunjhidar 
that the plaintifs had no right to eject 
him; that he was the son and chela of 
the late saunjhidar Indargir and had a 
right to succeed and was in rightful posses 
sion. The trial Judge framed fifteen issues 
all of which he found against the defendants 
whose ejectment and removal he ordered, 
The learned District Judge concurred and- 
dismissed the appeal, The defendant has 


430 


come here in second appeal. The gurpar- 
nala (pedigree table) of the sanyasis of 
_this institution is as follows: 


Bom, GIR 


| 
J ulluadiri Gir Bharon Gir 


Indar Gir married, son Shiv Ram. 


Admittedly, none of the predecessors of 
Indargir were married and Shiv Ram is 
his son and alleged chela. It was found 
.by the Courts below that Shiv Ram is a 
man of bad character. Mr. Mehr Chand 
Sud for the appellant urged that this was 
founded in part on hearsay evidence and 
wished to go into the evidence. This I 
could not allow, pointing out that this was 
a finding of fact and that, if there were any 
evidence not hearsay it was a finding of 
fact based on evidence with which I could 
not interfere, Mr. Mehr Chand could not 
contend that there was no direct evidence 
as to the appellant's bad character and 
indeed the evidence set forth in the two 
judgments below seems to me overwhelm- 
ing that Shiv Ram is a man of bad 
character who has allowed the temples of 
which he is in charge to fall into neglect. 
The main point taken before me, as before 
the learned District Judge, is that the 
appellant is a saunjhidar that he could 
therefore be removed only by the proprie- 
tary body and that the plaintiffs according 
to their own showing represented the 
Hindus at Jullundur who had no locus 
standi to sue, Mr, Mehr Chand Sud quoted 
various rulings as to the nature of a 
saunjhi tenure, such as Muhammad Badar 
‘Khan v. Chiragh Shah, 13 Ind. Oas. 32 
(1) and Sundar v. Ram Chand (2), All 
‘these rulings however relate toa saunjht 
or saunjhdar in villages. The present 
instance is of Jullundur Oity within Munie 
cipal limits. Admittedly there ale a very 
large number of proprietors in Jullundur 
who represent all tribes, communities 
“and castes and the majority of whom are 
Muslims. It would be extremely difficult 
for the proprietors of Jullundur to 
combine so as to bring a suit to remove 
any person who was a saunjhidar in the 
usual sense, 


Mr. Achru Ram for the respondents 
contends that in reality tke property 
belongs to the institution and that this is 
proved by the admitted fact that the descent 


(1) 13 Ind. Oas. 32; 16P L R1912;43P W R 
1912, 
(2) A IR 1929 Lah, 77; 109 Ind, Oas. 653. 
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was from guru to chela, see Har Devi v, 
Charn Das (3) and Saran Das v. Shromani 
Gurdwara Parbandhak Committee Amritsar, 
146 Ind. Cas. 257 (4) and also by the fact 
that in the settlement of 1914-15 Indargir 
was recorded as saunjhidar for the entire 
holding including 23 kanals, 9 marlas 
as talab. Mr. Mehr Ohand Sud cites a 
recent Privy Council ruling reported in 
Parmanand v. Nihal Chand (5) in which 
it was held that property which had descend- 
ed from guru to chela was not the property 
of the institution, There was special 
circumstances in that case; a mahant, in 
the year 1875, had described the property 
in dispute as private property in his will 
and there wa8 ample documentary evidence 
to show alienations of various properties by 
the mahanis in exercise of their rights of 
ownership. These circumstances do not 
exist in the present case. I agree with the 
learned District Judge that in this case 
the saunjhi rights, whatever they were, 
must be regarded as belonging to the insti- 
tution and not tothe individual in charge. 
Mr. Mehr Chand Sud contended that the 
suit was not regularly brought because cne 
of the twenty persons to whom sanction 
had been given died before the suit was 
lodged. After reference to two Privy 
Oounil rulings, Anand Rao V. Ram Das 
Dadu Ram (6) and Ali Begam v. Badrul 
Islam Ali Khan (7) I hold that the suit 
In Anand Raov. Ram Das 
Dadu Ram (6) their Lordships said: 

“There was also a point that the person who 
originally raised the suit and got the sanction 
having died the suit could not go on, but there 
does not seem any force in that point either, it being 
a suit which is not prosecuted by individuals for 
their own interests, but as representative of the 
general public.” 

In Ali Begam v. Badrui Islam Ali Khan 
(7) it was held that where sanction had 
been granted unders. 93 to three persons 


(3) 101 PR 1905; 106 PWR 1905 12P L R 
(4) 146 Ind, Cas. 257; A IR 1933 Lah, 252; 6 R L 


(5) A IR 1938 P O195; 175 Ind. Oas. 459; 651 A 
252; IL R (1938) Lah. 453; 32 S L R 821; 19380 L 
R 309; 1938 ALR 502; 4 B R673; 11 R PO6; 42 
O WN 1013; 48 L W 67; 1938 O W N 693;67 0 L 
J 540; (1938)2 M LJ 228; 40 PL R 829; (1938) M 
W N885; 19P L T 712; (1938) A L J 799; 40 Bom, 
L R 907 (PO). 

(6) 48 I A 12; 62 Ind. Oas, 737; AI R 1921P O 
123; 480 498; 17N L B37: 13 W 318; (1921) M 
WN 24;25 0 WN 794; 30M LT 194 (P O). 

R (1938) Lah, 383; 174 Ind, Gas, 870; AIR 
184; 65 I A 198; 32 8 LR 749; 19880 L R 
ALR 430;10 R P0290; 4 B R 593; 42 
5367 OLJ 266; 40 P L R 740; (1938) 2 M 
L W 
J 


ya 
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and only two instituted the suit, the third 
not doing so because of his absence in 
another province, the suit was validly ine 
stituted. Following these rulings, I hold 
that the death of one out of twenty persons 
who had obtained sanction does not in» 
validate the suit. The most serious objec- 
tion perhaps, is that the defendant is not 
a trustee and that 8.92, therefore does not 
apply. Section 92, Civil P. O., runs: 

“In the case of any alleged breachof any express 
or constructive trust created for public purposes 
of a charitable or religious nature... ” 

There is, of course, no express trust. 
The learned District Judge found that the 
defendant was a trustee de son tort, i. ês 
a person who has not been rightfully 
appointed a trustee and purports to manage 
the trust property. I donot think that this 
description applies to a person who has 
succeeded to religious property as son and 
chela of his father. Mr. Achhru Ram called 
hima de facto trustee and I find that there 
are two important cases in which Division 
Benches of the Madras and the Bombay 
High Courts have referred toa man in a 
similar position as a constructive trustee. 
They are Shripat Prasad v. Lakshmidas, 
84 Ind. Cas. 8C8 (8) where the Bombay 
High Court held that a mahant or mutwalli 
would ordinarily seem to be a constructive 
trustee under s. 92, Oivil P. O., for his 
fiduciary pcsition would be that of a 
manager or custodian of property held 
for public purposes of a charitable or 
religious nature, and Nelliappa Achari v. 
Punnaivanam Achari (9) where it is laid 
down that i 
“where the properties in question belong to a mutt 
the head of the mutt is answerable for mal- 
administration as a trustee in a general sense, 
though he may not be an express trustee in the 
English sense. Section 92, Oivil P. O., is applic- 
able to such a case, and a suit can be instituted, 
for removal of the head of the mutt and for a 
scheme, after obtaining the sanction prescribed by 
the section,” 


It. is certain that, if the suit had been 
instituted against the defendant without 
obtaining sanction under s. $2, strong 
objection would have been taken that the 
suit did not lie, Mr. Mehr Chand Sud also 
relied on the terms of the plaint; the 
plaintifis alleged that they hada right to 
appoint the sadhu in charge, they described 
him as a trespasser and sought his eject- 
ment, The plaintiffs certainly failed to 


(8) 84°Ind, Cas. 808; A I R 1924 Bom. 193; 25 Bom. 
LE 747, 


(9) 50 M 667; 101 Ind, Oas. 420; A IR 1927 Mad. 


614; 52 MLJ 415; 25L W461; (1927) M WN 233; 
39M LT 37, ` : 
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prove their right of appointment and in 
my opinion the defendant is not a trespasser 
and the term ‘ejectment’ is unsuitable, but 
we have to see what has actually been 
proved and what isthe duty of the Court 
in the circumstances. The plaintiffs have 
proved that the defendant, the son of the 
Previous sanyasi, is a man of bad character 
who is neglecting his duties and that the 
temples are falling into neglect. They 
have proved that on account of his bad 
character worshippers, especially women, 
do not go to the temple. They have proved, 
in my opinion, that the land attached to 
the institution is the saunjhi of the institu- 
tion rather than cf the individual in charge. 
In such circumstances, I think that the 
plaintifia are entitled to a decree under 
s. 92, Civil P. O., for the removal of the 
defendant and I would dismiss this appeal 
with coste, only modifying the decree of 
the Courts below by deleting the words. 
“for ejectment,"” 


8. Appeal dismissed, 


nt, 


BOMBAY HIGH COURT 
Suit No. 1390 of 1939 
March 19, 1940 

' Kania, J. 
PRABHAKUVERBAI AMRITLAL SHAH 

— PLAINTIFF 

versus 

KASUMBABAI SAKERCHAND PAREKH 


AND OTHERS-——DErENDANTS No. 1 To 4 

Will—Construction—Princtples—Duty of Court— 
Construction of one will by reference to another, 
propriety of —~Bequest held, void for uncertainty. 

The Oourt’s duty in construing a will is to. 
gather the intention of the testator, but the same. 
has to be gathered from the words used in the 
will and not from outside considerations, While 
on the one hand the Court will lean against a con- 
struction which will tend to intestacy, it is equally 
the duty of the Oourt not to strain the words so as 
to create a bequest, which according to the worda- 
used in the will are not capable of bearing that 
meaning. 

It is not useful to construe the words in one wil) 
by a reference to another when there is a marked 
difference both in the context and phraseology. |p. 
433, col. 2.] 

A certain clause in a will ran as under: “As regards. 
whatever residue of my estate thas may be left 
after setting apart the aforesaid sums and after 
giving away the legacies my (executrix and) exe- 
cutors shall untilize all that residue of the estate: 
for the purpose of education or for rendering help- 
to the poor or for any other purpose of public ser~- 
vice deemed proper by them at my native place 
of myself, my” 
respected father and my respected mother": 

Held, that the clause did not amount to a bequest- 
in favour of the village of COhotila or the inhabi-- 
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fants of Ohotila simpliciter, The case did not, 
‘therefore, came within the class of locality cases and 
‘the bequest failed onthe ground of uncertainty. [p. 
432, col. 2] 

[Case law discussed.] 

Messrs. C, K. Daphtary and N. P. Engineer, 
for the Plaintiff, 

Sir Jamshedji Kanga and Messrs. N, H. 
Bhagvati, M. V. Desai, K. A. Somjee; 
and M. C. Setalrad (Advocate General) and 
G.N. Joshi, for Defendant No. 1, 2 and 
3 and 4, respectively. 

Judgment —One Sakerchaad Gulab» 
chand Parekh died on December 11, 1938, 
having duly made and published his will in 
the Gujarati language and character dated 
February 25, 1927. Probate of that will has 
been granted to the executors and execu- 
trix. Phaintif is the daughter of the testator, 
defendant No, 1 is his widow, while defend- 
ants Nos. 1, 2 and 3 are the executrix and exe» 
cutors of his said will. The Advocate General 
is defendant No.4. On the pleadings several 
points arise for determination, butin the 
first instances I am asked to construe the 
will in so far as it relates to cl. 11. Olause 
11 runs thus : 

“As regards whatever residue of my estate that may 
be left after setting apart the aforesaid sums and 
after giving away the legacies my (executrix and) 
-executors shall untilize all that residue of the estate 
for the purpose of education or for rendering help 
to the poor or for any other purpose of public ser- 
vice deemed proper by them at my native place 
‘Chotila in Kathiawar in memory of myself, my reg- 
pected father and my respected mother.” 

The Gujarati expression used in place of 
“for any other purpose of public service" is 
lokopyogi, As pointed out in Trikumdas 
Damodhar v. Haridas (1) at p. 586 the 
correct rendering of the word lokopyogi is 
“for purposes of popular usefulness.” On 
behalf of the plaintiff it is urged that the 
words used in the will are disjunctive and 
as the last words give authority to the 
trustees to spend the whole or whatever 
‘portion they like of the residue for pur- 
poses of popular usefulness the legacy is 
‘void on the ground of uncertainty. In 
support of this contention the decision in 
Trikumdas Damodhar v. Haridas (1) is reli» 
-ed upon. On the other hand if is contended 
that there is a general charitable intent 
shown in the will. Although the last words 
-are connected with the previous words by 
“or” the same should be read ejusdem generis 
-and the expression “purposes of popular 
usefulness is thus” limited or controlled by 
the two objects previously mentioned. 

It was next urged that this case falls 
within .the class of cases of which Smith, 


{1} 31 B 583 (586); 9 Bom, LR 560, 
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In ret Public Trustee v. Smith (2) is an 
instance. They are generally described as 
“locality cases.’ The contention is that 
the clause amounts toa bequest in favour 
of the village of Chotila or the inhabi- 
tants of Chotila simpliciter. It is further 
contended that the statement that the 
residue is to be used for purposes of 
popular usefulness and other charities does 
not take the case out of the class of loca- 
lity cases. It was lastly urged that the defi" 
nition of charity as understood in England 
and limited to the objects mentioned by 
Lord Macnaghten in Commissioner for 
Special Purposes of Income Taxy., Pemsel 
(3) is not applicable to India. In three 
Acts in particular, viz, the Indian In- 
come Tax Act, the T. P. Act and the Oha- 
ritable End. Act, the term ‘charity’ is 
defined with a widermeaning than what 
is found in the definition given by Lord 
Macnaghten. This last argument about 
extending the scope of the term “charity” 
is futile before me. This contention was 
urged in Subhash Chandra Bose v., Gore 
dhandas Patel (4), which was decided by 
a Bench of which I was a member. It. 
was there noticed that the current of 
authorities in India was so strong and 
uniform that it was not possible now to 
adopt this argument and extend the meane 
og o the word charity when used in Indian 
wills. 

I am equally unable to accept the con- 
tention that the case falls within the class 
of locality cases. The question for consis 
deration in that respect would be ; In this 
will, is there a bequest in favour either of 
the village of Chotali or the inhabitants of 
that village simpliciter ? A series of cases 
falling under that class was noticed in 
detail in Smith, In re: Publie Trustee v, 
Smith (2), and it was uniformly noticed that 
the gift hasto be for the benefit of the 
inhabitants of the town or the city with= 
out any qualifications or limitations, So 
far back as Goodman v. Saltash Corporation 
(5), it was observed that a gift for the 
benefit of the inhabitants of a parish or 
town wasa charitable trust. After reviews 
ing all the cases, Lord Hanworth M. R.in 
Smith, In re. Public Trustee v. Smith (2), ` 
stated that in that class of cases there 


(2) (1932) 1 Oh. 153; 100 L J Oh. 409; 75 8 J 780 
48 T L R 44; 146 LT 145, p 
: (%) 0891) A O 531; 6L L JQ B 265; 65 L T 621; 55 

5 


(4) 42 Bom, L R 89; 187 Ind. Oas, 471; A I R 1940 
Bom. 78; I LR (1940) Bom, 254; 12 RB 453. 

(5) (1882) 7 A O 633; 52 L J Q B 193; 48 L T 239 
31 W E293; 47 J P 276. : 
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was no, area or purposes of distribu. 
tion suggested which was not charite 
able. On that ground it was held that a 
bequest “unto my country England for ... 
own use and benefit absolutely” was a 
charitable bequest. Reading the words of 
the bequest in this case I do not think that 
that construction is reasonable. The words 
used here do not make either the village of 
Chotila or the inhabitants thereof the object 
of the testator’s bounty. What is provided 
for is that the trustees should utitlize the 
residue for any of the objects mentioned, 
but the place where the particular institue 
tion in which the same is to be used should 
be Chotila. 

On a plain reading of that clause I am 
unable to construe it as a bequest in favour 
of the village of Ohotila or its inhabitants 
simpliciter. In the first instance the trustees 
have the option to select the objects. Sup- 
pose they think it fit to put upa house to 
accommodate visitors to Chotila only, it will 
not be construed asa bequest either for the 
benefit of the village or the inhabitants of 
that village. In Mitford v. Reynolds (6) the 
testator gave the remainder of his property 
to the Govt. of Bengal to be applied 
towards charitable, beneficial and public 
works at and in the City of Dacca in Bengal, 
the intent of such directions being that the 
amount ehould be applied exclusively for 
the benefit of the native inhabitants in the 
manner the Govt. may regard to be most 
conducive to that end. It was held that 
the words were to be read conjunctively 
and the bequest was therefore held tobe 
good. In the present case if the three 
objects separately mentioned can be read 
conjunctively, thereis not much difficulty 
in the way of defendant No. 4. But the exe 
: pressions used clearly indicate that they are 
disjunctive, and I donot think it is proper 
tostrain the plain words selected by the 
testator to read them as conjunctive, It is 
possible to argue that although the words 

‘purposes of popular usefulness” by theme 
selves may be vague, when they are coupled 
with the place where they have to be used 
they become definite and lose the character 
of vagueness. This argument found favour 
-in Dolan v. Macdermot (7), Lord Romilly M. 
R. in delivering his judgment observed as 
follows:p 62): 

“Therefore, if the word ‘parish’ here is simply an 
expresgion of locality, that is, a description of the 
spot in which the public purpose shall or may be 
at (1842) 1 Phillip 185; 12 LJ Oh. 40;80 R R 


(7) (1867) 5 Eq 60. 
*Page of (1867) 5 Wa,— Ed.] 
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performed, the gift is bad. But if the place is con- 
nected with the gift of the charity itself in this 
way, that the public purposes must be for the 
benefit of the parish so specified, then it is good," 

It may be noticed that Lord Romilly 
also assumed that if the word “parish” 
was used simply as an expression of locality 
that is,a spot in which the public purposes 
may be performed, the gift was bad. Ia my 
opinion that is the true reading of the clause 
in question in this suit. The last observation 
of Lord Romilly has basen disapproved in 
Houston v. Burns (8). The words there used 
were “forsuch public benvolent or chari- 
table purposes io connexion with" a partis 
calar parish, The words were read as dis- 
junctive and it was held that they were 
too wide and the mere local limitation did 
not cure the ambiguity of the wide words, 
One cad bestow his money On purposss not 
charitable even if that wasto be done within 
a particular area. Ths argument thatthe 
bequest in cl. 11 faiis within the class of 
locality cases therefore fails, The last con- 
tention urged was that the last words should 
be read ejusdem generis. In this connexion 
Tulsidas v, Advocate General, Bombay (9) 
was relied upon. The words there used 
were : 

“Further my executors shall appropriate ..... a 
sum of Rs, 3,000 .. towards soma ‘sadavarat’ or 
building ‘dharmshala’ or well, tank or ‘havada’ or 
towards feeding ‘sadhus’ (and) ascetics or spand the 
same towards any other object of ‘dharam’ 
in order to perpetuate the memory of my wife ......” 

Having regard to the context and the 
whole scheme of the will I cama to the con- 
clusion that the last words there used should 
be read as if they were “or any other similar 
charitable or religious objects.” I do not 
think it is useful to construe the words in 
one will by a raference to another when 
thers ia a marked differance both in the 
context and phraseology. The words used 
here sare simple. In the first instanca thara. 
is no general intention to bequeath the 
residue to charity. Befora tha words in 
question the testator has merely stated that 
the residue shall be utilized by the trustess 
for the purpose of education or for rendering 
help to the poor. If stress is laid on the 
words “any other” used before “purposes,” 
the clause would mean that the testator 
meant to give the residue for purposas of 
popular usefulness and had mentioned out of 
them two, viz,, education or rendering help 
to the poor, It does not follow from the 
words used here that the words “any other” 


(8) (1918) A G 337; 87 LJ PO 99; 118 L T 452; 34 
TLR 219 


(9) 39 Bom. LR 495; 171 Ind. Oas, 742; ALR 1937 
Bom, 447; 10 R B 224, À 
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limit the scope of the words which follow 
them. That construction wculd be accept- 
able if before the words in question there was 
a clear, distinct and general charitable inten- 
tion. Bennet, In re: Gibson v. Attorney- 
General (10) is a casein point. There the 
testarix bequeathed her residuary estate 
to trustees upon trust to apply such parts 
thereof as were applicable by law for 
charitable legacies, in such manner as her 
trustees should. in their absolute discretion, 
think fit, “for the benefit of the schools, and 
charitable institutions, and poor, and for 
objects of charity, or any other public objecte 
in the parish of Faringdon.” The bequest 
was considered good, It was held that the 
words had to be read not disjuctively but 
. conjunetively. If so, ihe general charitable 
intention found in the first four expressions 
used necessarily limited the scope of the last 
words of the bequest. The judgment dis- 
tinctly shows that the words were read con- 
junctively and that was the basis of the de- 
cision. It was also pointed out that the 
words “in the parish of Faringdon ” did not 
make the words “public objects” charitable, 
because that argument was rejected in 
Houston v. Burns (8). Eve, J. held that the 
word “or should be read as “and” and there- 
fore the word “public” was to be read as 
“public charitable object.” In the present 
case I am unable to find words before the 
expression “lokopyogi” which disclose a 
general charitable intention. The naming of 
two objects, which in law are also charitable, 
and which are connected with the last words 
by “or,” does not make the last words con- 
trolled by the two objects mentioned before, 
On the other hand the case falls within the 
principle found in Blair v. Dunean (11). 
The decision in Trikumdas Damodhar v. 
Haridas (1) also lends support to the con. 
clusion that “lokopyogi” works by them~ 
selves are not considered charitable. 
Under the circumstances,in my opinion, 
the bequest ccntained in cl, 11 falis on 
the ground of vagueness. The Court’s duty 
in construing a willis to gather the inten- 
tion of the testator, but the same has to be 
gathered from the words used in the will 
and not frcm outside consideraticns. While 
on the one hand the Court will lean against 
a construction which will tend to intestacy, 
it is equally tŁe day of the Court notto 
strain the wordsso as to create a bequest, 
which according tothe words used in the 


+ (10) (1920) 1 Ch. 305; 89 L J Oh. 269; 122 L T 578; 
E4 J P 78; 6495291, 

“AD (1602) A O 37; 71L JP O 22; 86 LT 157; £0 
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will sre not capable of bearing that means 
ing. Defendant No. 4 has no further interest in 
this litigation aud need not appear further. 
His costs taxed as between attorney and 
client to come out of the estate. Further 
hearing of the suit to stand over to June 
24, 1940. 
De Order accordingly, 


ad 
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ss. 7, 4 (3)—U. P. Agriculturists Relief Act 


(XXVII of 1934), s. 14 (4) (c)—Landlord if can 


take proceedings first under Agriculturists’ Relief Act 
and then under Encumbered Estates Act—Interpreta- 
tion of s. 14 (4) (c)—Special Judge under Encum- 
bered Estatea Act, whether should ignore decision 
under Agriculturisis’ Relief Act already arrived at 
—Parties coming to arrangement out of Court on 
basis of Agriculturists’ Relief Act, whether affects 
legal posttion—Registration Act (XVI of 1908), 
a. 17 (1) (b)—Endorsement and receipt relating to 
reduction of interest on mortgage— Whether should be - 
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Section 7 of the Encum. Estates Act applies to 
debtors as well as to creditors and, therefore, pro- 
ceedings cannot be maintained by a debtor under 
both Acts simultaneously, but the provisions of 
sub-s, (3) of s. 4 of that Act clearly contemplate the 
possibility of proceedings being taken by a landlord 
first under the Agri. Relief Act and later under the 
Encum. Estates}Act. [p. 437, col. 2.) 

(Oase-law reviewed.) 

Interpretation of s. 14 (4) (a), U. P. Encum. Estates 
Act ig that the Special Judge, while disposing of a 
matter under the Encum. Estates Act, shall not 
apply the provisions of the Agri. Relief Act; not that 
he shall ignore a decision already arrived at under 
that Act. 186 Ind. Oas. 885 (1), relied on. [ibid.] 

The fact that the parties came to an arrangement 
out of Court on the basis of the provisions of the 
Agri. Relief Act cannot affect the legal position, 
which is that the parties, by whatever motive 
they may have been influenced and by whatever 
method they have made their calculations, arrived 
at a settlement of accounts executed a receipt and 
made an endorsement respectively in accordance 
therewith. If the transaction so evidenced is 
valid and legally proved it is not open to the 
Special Judge under the Encum. Estates Act 
to re-open the question of the mortgagor's liabi- 
lity under the mortgage, ignoring this receipt and 
endorsement. There is nothing in s.14 which would 
require him to do so. No question of the applica- 
bility of the Agri. Relief Act or of the Usurious 
Loans Act arises. The Special Judge has merely to 
consider the position between the parties as it stood . 
after this settlement of account. [p. 438, col.1] 

Where both the endorsement and the receipt re- 
late solely to interest on the mortgage found to 
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have been paid in excess and the receipt does not 

purport to extinguish the mortgage, either in whole 

or in part but only limits the liability of the 

mortgagor thereunder so far as the interestis con- 

cerned, it is not necessary for the endorsement 

and receipt to be registered. [p. 439,col. 1.] 
(Case-law referred to.] 


F, O. A. against the order of the Special 
Judge, First Grade, Bara Banki, dated 
March 15, 1937. 


Messrs. M. Wasim, Alt Hasan and Akhtar 
Husain, for the Appellant. 
Mr. B. K. Dhaon, for the Respondents. 


Judgment.—These appeals arise out 
of orders passed by a Special Judge of 
the first grade on claims under the Encum, 
Estates Act. 

The applicant under s. 4 of tho Act was 
the appellant, Mohammad Husain. There 
were two creditors, Baba Din and Har 
Narain, both claims being based on morte 
gages. Baba Din’s mortgage was for 
Ks. 20,000 and the debt carried interest 
at 11 annas per cent. pes mensem com- 
poundable with six monthly rests. The 
mortgage-deed is dated March 1, 1930, 
-Har Narain’s mortgage was for Rs. 25,000. 
It carried interest at 12 annas per cent. 
per mensem compoundable with six monthly 
rests. The deed is dated October 24, 
1929, 

The appellant instituted proceedings in 
respect of his liability on the mortgage 
under gs. 33 of the Agri. Relief Act and 
obtained a declaration on October 22, 1935, 
that the sum due from him under the mort- 
gage was Rs. 18,125. 

In the case of Har Narain there was no 
litigation under the Agri. Relief Act, but 
the parties agreed to work out the sum 
due to Har Narain in the same way as it 
would be worked out by a Court under the 
provisions of the Agri. Relief Act. As 
a result a sum of Rs. 20,400 was found 
due under the mortgage deed and an 
endorsement was made by the mortgagor 
on the back of the deed (Ex. A-1) on 
August 10, 1935, to the following effect: — 

“Rupees 4,600, have been paid by way of set-off 
allowed towards the principal amount due under 
this deed out of the amount of interest found to 
-bave been paid im excess according to s. 30 of 
the Agri. Relief Act, 1934, for the period between 
January 1930, to April 1935, and after allowing 
for this set-off of Rs, 4,600, only Rs. 20,400 are due 
‘as the principal amount". 

A receipt was also executed by the morte 
gagee for the same sum, 

Bcth claimants contended that these 
settlements were not binding upon them 
and should be ignored by the Special Judge 
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in considering their claims under the 
Encum. Estates Act, reliance being placed 
in support of this contention on the pro- 
visions of s. 14 (4) (c) and s. 15 of the 
Act. In both cases the contention found 
favour with the Special Judge who accords . 
ingly, ignored the previous sattlements, 
referred to and decreed the claims solely 
on the basisof the provisioas of the Encum. 
Estates Act. $ 

The applicant Mohammad Husain has 


appealed against this decision in both 
cases, 
We will take first the case of Baba 


Din in which a decres was passed under 
s. 33 of the Agri. Relief Act. Section 14 
(4) (c) of the Eacum. Estates Act provides 
that the provisions of the U. P. Agri. Relief 
Aci, 1934, shall not be applicable to pro- 
ceedings under the Hnocum, Estates Act, 
aud s. 15 provides that in determining 
the amount due on the basis of a loan 
which bas been the subject of a decreas the 
Special Judge shall accept tho findings of 
the Court which passed the decree except 
in so far ag they are inconsistent with the 
provisions of s. 14. Itis therefore necessary 
to determine whəthər the decree under s. 33 
ofthe Agri. Relief Act is inconsistent with 
the provisions of s. 14. 

Learned Counsel for the appellant based 
his arguments mainly on the provisions 
of s, 4 (3) of the Encum. Estates Act 
which contemplate both an application by 
a londlord for amendment of a decree 
under the provisions of the U. P. Agri. 
Relief Act and an application by the 
same landlord under the Encum, Estates 
Act. The sub-section allows a landlord to 
exclude from the period within which he 
may make an application under sub-ss, (1) 
and (2) of s, 4the period from the date 
of his application under the Agri. Relief 
Act to the date of the final disposal therəot. 

Learned Counsel also referred us to certain 
decisions of the Allahabad High Oourt 
and of this Oourt as showing that it was 
open to a landlord to make an application 
under both Acts, and ha argued from 
thess that it could not have been intend- 
ed by s. 14 (4) (e) that where a decree 
has been obtained under tha Agri. Ralief 
Act that decree should be ignored and the 
liability of the applicant under the Eneum, 
Estates Act considered de novo. 

In Ranbir Prasad v. Saeobaran Singh, 
(1939 A. L. J. R. 555) (1),a Banch of the 

(1) 1939 A L J 555; 186 Ind, Cas, 885; AIR 1939 
ere 619; 1939 R D 440; 12 RA 469; 1940 O L R 
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Allahabad High Court held that the land- 
lord is not necessarily under any disability 
by reason of tke provisions of s. 7 of 
the Encum, Estates Act for taking proceed- 
ings for tte protection of his interest. It 
was said:— 

“We find that the intention of the Legislature 
was not to put the landlord under a disabi- 
lity but to provide for the relief of hia en- 
‘cumbered estate, and when on an applieaticn 
by him the Collector has passed an order 
under s. 6 of the Act the consequences that 
should flow from such order should be conse- 
quences to the benefit of the landlord and 
not to his detriment. The Act itself does not say 
clearly, as it might well have done, that the landlord 
will be precluded frcm taking any steps under 
any other provision of law. The U. P. Agri. 
Relief Act and the U. P. Encum. Estates Act 
came into force on the same day, namely, April 30, 
1935, and it was quite easy for the Legislature to 
say that if a landlord had chosen to take the 
benefit of the U. P. Encum. Estates Act he could 
not take the benefit cf the Agri. Relief Act; on 
the contrary it is provided by s, 4 (3) of the 
Encum. Estates Act that if within three months 
after the date on which Ohap. III of this Act 
comes into force a landlord has applied for am- 
endment of a decree under the provisions of the 
U. P. Agri. Relief Act 1934, the period from the 
date of his application to the date of the final 
disposal thereof shal] be excluded from the period 
within which he may make an applicaticn under 
sub ss. (1) and (2) of this section. 

It is clear from the above that an agricul- 
turist landlord may apply under the Agri. Relief 
Act first for the amendment of a decree under 
s. 30 of the Act and he may then apply for relief 
under the Encum, Estates Act. If it was though 
that he should be precluded from applying under 
s. 30 of the Agri. Relief Act after he bad applied 
under the Encum, Estates Act, one would have 
expected the Legislature to say so in unambiguous 
language somewhere. Our attention was drawn to 
s. 14 (4) (c) of the Encum. Estates Act which 
says that the provisions of the U, P. Agri, Relief 
Act of 1934 shali not be applicable to proceedings 
under this Act, but this is for the Special Judge 
and means that the Special Judge will not, while 
disposing of a matter under the Encum. Estates 
Act, apply the provisions of the Agri Relief Act, 
and this does not prohibit the agriculturist landlord 
himself from taking independent proceedings under 
the Agri, Relief Act.” 

A similar view was taken by a Single 
Judge of this Courtin Ambika Prasad v. Mst. 
Magqbulunissa, (1940 O. W. N. 129) (2) but 
this view bas recently been dissented from 
by a Bench of this Court (of which one 
of us was a member) in a case not yet 
reported on an appeal under s. 12 (2) of 
the Oudh Courts Act, (s. 12 (2) Oudh 
Courts Act Appeals Nos. 15 and 16 of 1939). 
Tie same Bench had previously ecnsidered 
the question on an application under s, 115 
of the Oivil P. O. (No. 139 of 1839 decided 
on September-80, 19,0 and reported in 
Dildar Hussain v. Baboo Lal (1940 

(2) 19400 W N 129; 185 Ind. Cas, 726; 1400 LR 
89; 12 R O 255; 1940 R D €6; A IR 1940 Oudh 207, 
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O. W. N, 1126) (3). The question 
considered by the Bench in the application 
under s. 115 was whether procecdings 
under s, 33 of the Agri. Relief Act should be 
stayed under s. 7 of the Encum, Estates Act. 
It was said then that the language of 
s.7 (1) (a) of the Encum. Estates Act is 
quite clear and unambiguous and leaves 
no room for doubt, that it applies to all 
proceedings in any Oivil Court whether 
instituted by the landlord (debtor) or by 
the claimant (creditor):— 

“We do not think that the Legislature could 
have contemplated that a debtor should carry on 
two separate proceedings under the Agri. Relief 
Act as well as under the U. P. Encum, Estates 
Act simultaneously. The intention of the Legislature 
must be gathered from the language of s. 7 (1) 
(a) of the Encum. Estates Act, and it is not per- 
missible for us to read into that section an in- 
tention which the Legislature has not chosen to 
express. We feel we are justified in this con- 
clusion by the language of s, 14, cl. 4 (c) of the 
Encum Estates Act which definitely states that 
the provisions of the U. P. Agri. Relief Act of 
1934 shall not be applicable to proceedings under 
this Act. It seems to us that the Legislature 
provided separate reliefs to a debtor under the 
Agri, Relief Act and the Encum. Estates Act, and 
it was left to him to choose whether he should 
take advantage of the provisions of s. 33 of the 
Agri. Relief Act or s 4 of the Encum. Estates 
Act. Under s. 33 of the Agri, Relief Act an 
agriculturist debtor is entitled to sue for an 
account of money lent or advanced to or paid 
for him by any person. The Court is given the 
power to follow the provisions of Chap. IV of the 
Act and the provisions of the Usurious Loans 
Act X of 1918. Sections 28 to 31 of Chap, IV 
deal with the reduction of interest in favour of 
the debtor. Section 32 relates to the duty of a 
creditor to maintain and furnish accounts while 
B. 34 imposes penalties for non-compliance with 
the provisions of s. 32 namely the disallowance 
of interest and costs. Ample relief is available 
to a debtor under the provisions of s. 14 (4) 
(a) and (b) of the Encum. Estates Act. A careful 
perusal of the aforesaid provisions in the two 
Acts is enough to show that the Legislature did 
not intend the continuation of the proceedings 
under the Agri. Relief Act when the debtor had 
applied under s. 4 of the Encum., Estates Act. 
Once the debt is proved under the provisions of 
the latter Act there seems to be no good reason 
for the continuation of the proceedings under the 
Agri. Relief Act. 

The debtor himself submitted to the jurisdic- 
tion of the Special Judge by applying under s. 4 
of the Encum Estates Act and it is somewhat 
anomalous that he should be allowed to carry on 
proceedings at the same time under s, 33 of the U. P.. 
Agri. Relief Act. 

We are therefore of opinion that s. 7 (1) (a) 
upon & proper construction of its language un- 
mistakably shows that it applies to all proceedings. 
whether instituted by the debtor or by the. 
creditor”, 

It will be observed that in this case 


the question was whether proceedings. 


(3) 1940 O W N 1126; 191 Ind. Oas. 415; 19400 LR 
732; 1940 R D 576; 13 R O 241, 
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should be allowed to continue under both 
Acts simultaneously. In the present case 
the proceedings under the Agri. Relief 
Act are finished and no question arises, 
therefore, of continuing both proceedings 
simultaneously. 

The point which we have to consider 
in the present case is what construction 
should be placed on the provisions of s. 14 
(4) (c) read in connection with those of 
s. 15 of the Encum. Estates Act when 
the decree referred toin s. 15 has been 
passed under the Agri. Relief Act, 
Sub-section 4 of s, 14 provides that in 
examining claims the Special Judge shall 
decide the questions in issue on the same 
principles as those on which a Court, in 
which a suit for the recovery of the money 
due would lie, would decide them, subject 
to the following provisions:— 

“aj the amount of interest held to be due on 
the date of the application shall not exceed 
that portion of the principal which may still 
be fround to be due on the date of the applica- 
tion ; 

(b) the provisions of the Usurious Loans Act X 
of 1918 will be applicable to proceedinge ander this 
Act; 

(s) the provisions of the U. P. Agri. Relief Act 
of1934 shall not be applicable to proceedings under 
this Act”. 

In the case of Ramsagar Prasad v. Mst, 
Shyama (1939 O. W. N. 118) (4), it was 
observed by a Bench of this Court :— 

“When, however, there has been a decree, the 
Special Judge must under gs. 15 accept the findings 
of the Court which passed the decree except in so 
far as they are inconsistent with the provisions 
of s. 14. This, in our view, means that he has 
to see whether the Oivil Court. that passed the 
decree could have passed the decree which it 
did pass if that Oourt had had to comply with 
the provisions of s. 14, or, to put it in other 
words, the Special Judge has to say to himself 
‘if I under s. 14 had then had to give a decree 
would the decree that I could have given under 
s. l4 correspond withthe decree which the Civil 
Court has in fact given’ ”. R i 

In Lal Baijnath Singh v. Tulshi Ram 
(1939 0. W. N., 385) (5), it was observed as 
follows :— 

“Now interpreting the phrase ‘shall - accept the 
findings of the Oourt which passed the decree 
except in go far as they are inconsistent with the 
provisions of 6. 14’ in its widest possible sense, this 
may be taken to mean that the Special Judge will 
consider first whether those findings are in- 
consistent with cl, (4) (a), that is whether 
the amount of interest allowed by the decree 
was in excess of the portion of the princi- 
-pal found still to be due at the 
decree, secondly he will have to 


(4) 1939 O W N118; 179 Ind. Cas, 630; 11 R O 196; 
-A I R1939 Oudh 75; 1939 O L R 67; 1939 R D 67; 
14 Luck, 524, 

(5) 1939 O W N 385; 181 Ind. Oas. 61; 1939 O LR 
233; 11 R O 276; 1989 RD 255; AIR 1939 Oudh 
184, i 
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whether the provisions of the Usurious Loans. 
Act have or have not been applied in the previous 
case, and thirdly he will have to consider whether 
in the previous case the Court fas applied the 
provisions of the U. P, Agri. Relief Act.” 


Oertainly if this widest possible con- 
struction be adopted it would involve the 
exclusion from consideration in proceedings 
under the Encum. Estates Act of all dec» 
raes passed under the Agri. Relief Act, 
but the Bench in Lala Baijnath Singh's 
case (5), did not expressly adopt this con: 
struction. Further on they say :— 

“The learned Special Judge is also of opinion 
that the only case in which it is possible for the 
findings of the Oourt which passed the decree to 
be inconsistent with the provisions of s, 14 is one in 
which the amount of interest decreed is in excess 
of the portion of principal still found tobe due on 
the date of the suit or decree, The point is an 
interesting one but we do not think that forthe 
purpores ofthe present appeal itis necessary to də- 
elde 1b, 

That is to say, they considered the ques- 
tion still open and left it open. 

We do not find that there has bsen any 
decision that it is not open toa debtor to 
take proceedings first under the Agri, 
Relief Act andthen after those proceedings 
are finished to make an application under 
the Encum. Estates Act, or that sub-a. (4) 
ofs.14 of the latter Act rules out of cons 
sideration a decree passed under the 
former Act, though it is true that there 
are observations in some of the cases cited 
which might be thought to support these 
conclusions. It has certainly been held 
that 8.7 of the Encum. Estates Act ap- 
Plies to debtors as well as to creditors and 
that therefore proceedings cannot be main- 
tained by a debtor under both Acts simul» 
taneously, but the provisions of sub-s, (3) 
ofs.4 of that Act clearly contemplate the 
possibility of proceedings being taken by 
landlord first under the Agri. Relief Act 
and later under the Hacum. Estates Act. 

As regards the construction which should 
be placed on cl. (a) ofsub-s. 4 of s. 14, wa 
see no reason why the construction placed 
upon it by the Allahabad High Oourt in 
Ranbir Singh v. Sheobaran Singh (1), should 
not be adopted, this being that the Spe- 
cial Judge, while disposing of a matter 
under the Hncum. Estates Act, shall not 
apply the provisions of the Agri. Relief 
Act; not that he shallignore a decision 
already arrived at under that Act. 

On this view we are unable to maintain 
the order of the Court below on Baba Din's 
claim, 

The case of Har Narain stands on a 
different footing, no decree having been 
passedin hiscase. The Special Judge was 
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of opinion that the case cf Har Narain 
was strongerthan the case of Baba Din. 
Hesaid :— 

“If this is the correct view with regard to debts 
which have been the subject of decrees, the case of 
a mortgagee claimant like the present is much 
stronger. Here no decree declaring the amount 
payable tothe mortgagee was passed by a Court of 
Law. Only the parties mutually agreed that they 
should determine the amount payable under the 
terms of the Agri. Relief Act. 

I am clear that in view of the clear and mane 
datory provision contained ins. 14 (4) (c} such a 
settlement arrived at between the parties must be 
re-opened by the Special Judge. For if he did not 
do so it will be impossible for him to comply with 
the law as contained in s, 14, For instance in a 
case wherein he would apply the provisions of the 
Usurious Loans Act he will not be in a position 
to do so unless he re-opened the previous settlement 
ander the terms of the Agri, Relief Act.” 


This view has been strongly opposed 
by the learned Counsel for the appellant 
who has argued that the case of Har 
Narain is much weakerthan that of Baba 
Din because it rests on a settlement be- 
tween the parties for which there is no 
Special provision in the Encum. Estates 
Act, and not upon a decree which under 
s. 15 may be ignored if it js based on find- 
ings which are inconsistent with the pro- 
visions of s. 14. The fact thatthe parties 
came to an arrangement out of Court on 
the basis of the provisions of the Agri. 
Relief Act appesrs to have influenced the 
Special Judge, but this cannot affect the 
legal position, which is that the parties, 
by whatever motive they may have been 
influenced and by whatever method they 
have made their calculations, arrived at a 
settlement of accounts executed a receipt 
and made an endorsement respectively in 
accordance therewith. If the transaction so 
evidenced is valid and legally proved we 
are of opinion, that it is not open to the 
Special Judge under the Encum. Estates 
Act to resopen the question of the mort- 
gagor's liability under the mortgage, ig- 
noring this receipt and endorsement. We 
do not find anything in s, 14 which would 
require him to do so. No question of the 
applicability of the Agri. Relief Act or of 
the Usurious Loans Act arises. The Special 
Judge hes merely to consider the position 
between the parties as it stood after this 
settlement of account. 


This is hardly disputed by the learned 
Counsel fcr the respondent. It has, howe 
ever, been strongly argued by him that 
the settlement between the parties which 
occasioned this receipt and endorsement 
was not a settlement of accounts, but an 
agreement and as such requires registra- 
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tion under s 17 of the Indian Regis. Act. 

Olause (b) of sub-s.(1) of s. 17 of the 
Regis. Act requires the following documents 
to be registered :— 

“Other non-testamentary instruments which purport 
or operate to create, declare, assign, limit or ex- 
tinguish, whether in present or in future, any right, 
title or interest, whether vested or contingent, of the 
value of one hundred rupees and upwards, to or in 
immovable property." . 

But cl. (xi) of sub-e. (2) provides that 
nothing in cl. (b) of the preceding sub-sec« 
tion shall apply to 

“any endorsement on a mortgage deed acknow- 
ledging the payment of the whole or any part of 
the mortgage money, and any other receipt for 
payment of money due under a mortgage when 
the receipt does not purport to extinguish the 
mortgage.” 

The learned Counsel for the appellant 
referred us to certain passages in the 
3rd edition of Mulla’s Commentary on the 
Indian Regis. Act in which the correctness 
of the decision of the Allahabad High 
Court in Gobardhan Sahi v. Jadunath Rat 
(35 All. 202) (6) was questioned. In this 
cage it was held that a receipt whereby 
the mortgagee gave up a part of the prin" 
cipal and interest in consideration of sere 
vices rendered by the mortgagor required 
registration, the reason being that the 
receipt purported to extinguish the mort- 
gage to the extent of a considerable portion 
of the mortgage debt. It was said by the 
learned Commentator (p. 100):— 

“This decision, if is submitted, is not correct. 
The receipt did not extinguish the mortgage, that 
is the whole mortgage. The words of cl. (zt) are 
‘extinguish the mortgage’ not ‘extingush the, mort- 
gage in whole or in part’, Moreover it is inconsis- 
tent with the decision in Kailash v. Sheikh Chennun 
(42 Oal. 546) (7)." 

In the 4th edition of the same Commen- 
tary we find (p. 105) the following observa- 
tions:— 

“The only test under the present clause is 
whether the receipt purports to extinguish the 
mortgage. If it does it requires registration, but 
not otherwise, The Madras and Rangoon High 
Qourts have said that there is a clear distinction 
between the discharge of a debt and the extingush- 
ment of a mortgage, though one may be the result 
of the other. A receipt which purports to be 
merely a settlement of the mortgage debt between 
the mortgages and mortgagor does not require regis- 
tration," 

The learned Counsel for the respondent 
referred us toa recent Single Judge deci- 
sion of the Madras High Court, Srinivasa 
Ayyangar v. Akayya Naidu (1940 M. W, N. 
895) (8), In this case it was held that where a 
mortgagee agrees to forego a portion of the 
mortgage amount and receives a substan- 

(6) 35 A 202; 19 Ind, Oas. 449; 11 A L J 253. 


(7) 42 0546; 30 Ind. Cas, 804; A I R 1915 Oal, 513. 
(8) (1940) M W N 895; 52 L W 401, 
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tial portion of the reduced amount, leaving 
a balance of over Rs. 100 still due under 
the agreement, and passes receipt therefor 
reciting the relinquishment, that relin- 
quishment was not covered by exception (xi) 
to s. 17 (2) of the Regis, Act, and that 
the same could not be admitted in evidenca 
for want of registration. It was said by 


the learned Judge in this case: 

“When a receipt does not purport to extingush a 
mortgage deed but merely operates to do so, it may be 
admissible in evidence without registration on account 
of exception (xi) mentioned in s. 17, sub-ol. 2 of the 
Act, But when a document is not a receipt of money 
but something more and does not come within the 
ambit of exception (xi) it would require ‘registration 
to be admissible in evidence for the simple reason 
that it is a document which purports or operates to 
limit or extinguish, either in present or in future, 
a right, title or interest of the value of more than 
Re. 100 to or in the mortgage property. The dis- 
tinction between a receipt and an agreement of re~- 
linquishment of rights in a mortgaged property has 
been pointed out by a Division Bench of the 


Allahabad High Court in Gobaradhan Sahi vy.’ 


Jadunath Rat (6) and has been followed by a 
Division Bench of this Oourt in Lakshmana Setti v. 
Chenchuramayya (1918 M. W. N. 262) (9).” 

We do not think that this decision is 
applicable to the facts of the present case 
where both the endorsement and the receipt 
relate soley to interest found to have been 
paid in excess. The receipt does not purport 
to extinguish the mortgage, either in whole 
or in part. It only limits the liability of 
the mortgagor thereunder so far as the 
interest is concerned. We cannot find that 
it is something more than a receipt, to 
which the provisions of exception (xi) 
would not be applicable, We hold there- 
fore that it was not necessary for the endor- 
sement and receipt to be registered and 
that there was a valid settlement of 
accounts which must be taken into con» 
sideration by the Special Judge. 

We accordingly allow both these appeals 
with costs and setting aside the decrees 
awarded by the Special Judge direct him 
to decide these claims on the basis of the 
decree in the one case and of the settlement 


of accounts arrived at between the parties. 


in the other. 
D. Appeal allowed. 


(9) (1918) M W N 262; 44 Ind, Oas. 132; 24ML J 
79; 7 LW 229; A IR 1918 Mad. 331, 
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RANGOON HIGH COURT 
First Appeal No. 17 of 1940 
April 25, 1940 
Mya Bo anp Mosaty, JJ. 

U ARZEINA—APPELLANT 
VETSUS 
MA KYIN SHWE AND ANOTHER —- 
RASPONDENTS 

Burmese Buddhist Law—Rahan, if civilly dead— 
I? can sue—Specific Relief Act (I of 1877), 8. 42— 
Suit for declaration of non-paternity and non-liability 
im consequence, to pay maintenance, if covered by 
8.42 — Criminal Procedure Code (Act V of 1898), 
83, 488, 489(2)—Order under s. 488 granting mainten- 
ance to child—Father obtaining declaration of non~ 
paternity from Civil Court— Suit for injunction res- 
training defendant from drawing maintenance, whe- 
ther pe: Peeper course for father in such case 
stated, ' 

Though a Burman Buddhist, when he becomes a 
rakan is automatically divested of his property, yet 
it would be erroneous to regard him as “civilly dead”, 
He has therefore a right of suit. 183 Ind. Oas, 673 (2) 
and 121 Ind. Oas, 705 (3), relied on. 

A suit for a declaration of non-paternity and of 
non-liability in consequence to pay Maintenance, does 
lie under s. 42, Specific Relief Act as the declaration 
affects not merely the plaintifi’s legal character but 
also his liabilityto pay the amount of maintenance 
in question, which is property, 8. 42 properly covers 
Rot onlya declaration to assert a positive right but 
& declaration to negative the right asserted by the 
defendant against the plaintiff which affects the plain- 
tiff's property, that is to say the liabilities to the 
plaintiff's estate. 

[Oase-law referred to.} i 

Where subsequent to the passing of an order for 
maintenance toa child under s. 488, Criminal P, O., 
the father obtains from a Civil Court a declaration of 
non-paternity, it is not necessary for him to bring 
a suit for an injunction to restrain the defendant from 
drawing the maintsnance awarded by the Oriminal 
Court. Nor of course can the plaintiff suefor an 
injunction to restrain the Criminal Gourt from paying 
such sums of maintenance to the defendant. The 
proper course in such cases is for the plaintiff, if he is 
successful in his civil suit, to approach the Criminal 
Court under s. 489 (2), Criminal P. O., and apply to 
the Magistrate to cancel or vary the order for mainten- 
ance accordingly, 89 Ind. Cas. 317 (6), referred 

O. 


Mr. U Chan Htoon, for the Appellant. 
Mr. U E Maung (1), for the Respondents. 


Mya Bu, J,—In the suit under appeal 
the plaintiff-appellant, a Burmese Buddhist 
monk, sued the defendant-respondent, a 
woman who had obtained an order at the 
rate of Rs. 10 a month against him for 
maintenance of an infant son, who was also 
made a defendant. The suit was brought 
under s. 42, Specific Relief Act, for a decla» 
ration that the plaintiff was not the father 
of this child and for such other relief as 
the nature of the case might admit, It was 
contended, inter alia, in the written state- 
ment forthe defence that the suit was one 
for a declaration of want of status, and did 
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not lie under s. 42 of the Act. The learned 
Assistant District Judge found, first of all, 
thatthe plaintiff, gua a monk, had died a 
civil death, or was civiliter mortuus, in the 
sense that he had become divested not only 
of his property but aleo of all his civil 
rights, and that therefore he had no right 
of suit, It would be an anomaly if a monk 
against whom a summary order for main- 
tenance can be obtained in a Oriminal 
Court, Maung Tin v.a Hnin (1), cannot 
have the remedy common to other litigants 
to re-agitate the question of tis liability 
in a regular proceeding in a Civil Court; 
but it has been decided by this Court in 
A. R. L. P. Firm v. U Po Kyaing (2), that 
though a Burman Buddhist, when he 
becomes a rahan is automatically divested 
‘of his property, yet it would be erroneous 
to regard him as ‘civilly dead.” This judge 
ment passed in February 1939, appears not 
to have been brought to the notice of the 
learned Agsistant District Judge who passed 
his judgment in December of that year. I 
has also previously been held in U Pyinnya 
v. Maung Law (3), that a Buddhist monk 
is competent to contract and sue on con- 
tracts, and where questions of religious ins 
stitution or usage are not concerns 
ed, is not civilly dead. The Judge 
went on to hold that in any case a suit 
for a declaration of this character, a decla- 
ration we may say of non-paternity and of 
non: liability in consequence to pay mainten- 
ance, does not lie under s, 42 of the 
Act. That provision of law enacta that 
any person entitled to any legal character, 
or toany right as to any property, may 
institute & suit against any person denying 
his title to such character or right, and the 
Court may in its discretion make a declara- 
tion that ke is soentitled, and the plaintiff 
need not in suc suit ask for any further 
relief: provided that the Court would not 
make such declaration where the plaintiff, 
being able to seek further relief than a 
mere declaration of title, (that is to say, 
further relief that he should sue for, in res» 
pect cf that title), omits to do so, 

The learned Judge went on to hold that 
the plaintiff was seeking for a bare declara- 
tion as to his status of paternity or non-pas 
ternity, and that that declaration would not 
affect either the plaintiff's legal character or 

(1) 11 R 226; 144 Ind. Oas. 187; A I R1933 Rang. 


138; Ind. Rul. (1933) Rang. 92; (1933) Or, Oas, 798; 
Gr. L J 815 Ry B), ce ) T. as 8; 34 
(2) 1939) Rang. 311; Ind. Oas, 673; AIR 
Rang. 305; 12 R Rang. 93. s He? 
(3) 7 R 677; 121 Ind. Cas, 705; A I R 1929 Rang, 354; 
Ind. Rul, (1930) Rang. 81 (F B), 
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hisright toany property. The plain answer 
to that cf course is that the declaration 
affects the plaintiff's liability to pay the 
amount of maintenance in question, which 
is property, and, as remarked in Ganeshi 
Lal v, Anwar Khan Mahboob & Co. (4), at 
p. 703, the provision of law under which 
the declaration is sued for properly covers 
not only a declaration to assert a positive 
right but a declaration to negative the 
right asserted by the defendant against the 
plaintiff which affect the plaintiff's property, 
that is to say the liabilities to the plaint- 
iff's estate, Two Burma cases onthe sub- 
ject have not been referred to by the 
learned Assistant District Judge. In Nga 
Po Thein v. Ma Me San (5), which was a 
case exactly on all fours with the present 
one, it was held that such a suit would 
lie, and indeed we do not know that it has 
ever been questioned in this province that 
such a suit would lie any more than the 
common form of suit by a husband against 
a woman claiming to be his wife for a 
declaration that she is not his legal wife : 
in both cases not merely a legal character: 
but a right to property or earnings is in- 
volved. The matter might well have been 
left there, but it is again contended in 
argument for the respondent that such a 
suit does not lie, Some of the rulings of 
other High Oourts on the subject have 
been discussed in Maung Dun v. Ma Sein 
(6), a judgment on a cognate point which 
was not cited ina somewhat similar case 
decided by a member of this Bench in 
Maung Po Kwe v. Ma Pwa Shein (T). In 
Maung Dun v, Ma Sein (6), it was held that 
such asnit would lie, Other cases in which 
a similar conclusion had been arrived at 
or was assumed are referred toin Maung 
Dun v. Ma Sein (6), Venkayya v. Paidanna 
(8), Mahomed Abid Ali Kumar Kadar v. 
Ludden Sahiba (9) and Dereji Malinga 
Naika v. Marati Kaveri (10). There are two 
decisions to the contrary quoted: Subad 
Domni v. Katiram Dome (11) and Subhudra 


(4) 55 A 702 (703); 143 Ind, Oas. 840; AIR 1933 
Al. 495; (1933) A L J 1541; Ind. Rul. (1933) All, 
t 


(4 U B R 120; 70 Ind. Cas, 897; A I R 1922 
B 


(6) 3 R 150; 89 Ind, Oas. 317; A I R 1925 Rang, 268; 
26 Or. LJ 1341, a 

(7) (1939) Rang. 741; 183 Ind, Gas. 692; A I R 
1939 Rang. 314; 40 Or, L J 827; 12 R Rang, 
1 


00. 
(8) 46 M 721; 73 Ind. Cas, 944; A I R 1923 Mad 707; 
45M L J 104; 240r. LJ 720; 32 M L T 345; (1923) M 


*W N 401; 18 LW 132, 


(9) 14 6 276. 
(10) 30 M400; 2M LJ 344. 
(LI) 20 W R58 Or, 
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v. Basdeo Dube (12), but they give n> 
reasons for such an interpretation of the 
law. Qood reason, however, is given for 
holding that such a suit comes clearly 
within the ambit of s, 48, in Kailasa v. 
Raghubar, 26 Ind. Cas, 526 (13), at p. 527, 
where it is said ; 

“No person can come for a declaration ina Civil 
Oourt under the Specific Relief Acton mere specu- 
lative gtounds, He will have no cause of action 
on which a Court in its discretion will give him a 
decrea until there is some infringement or threatened 

ingement of some right; but ifa cloud ia cast 
upon that right he will be entitled to sue for a 
declaration to remove that cloud. In the present 
instance the plaintiff has been saddled by the finding 
of the Magistrate with an illegimate child of which 
he says he isnot the father. Such a legal character 
necessarily carries with it rights and obligations 
above and beyond tha one obligation to provide the 
maintenance for the child which the Magistrate 
has ordered, It is by that order that the cloud has 
been cast upon his legal character, and it is for that 
reason that he must base his cauge of action upon 
that order. He does not seek to set it aside,” 


Other cases are quoted in this decision 
where such a type of suit has been allow- 
ed, namely, Waryam Singh v. Premon (14) 
and Bakhan v. Ala Bakhsh (15), to which 
may be added Bai Shri Vaktuba v. Agar- 
singhji Raisinghji (18). Some of the cases 
cited by the learned Assistant District J udge 
are cases where it has been held that 
the plaintiff has not a present title to any 
property but merely a contingent title, 
and that the Court would not in its dis- 
cretion grant a decree in such cases which 
would be infructuous, such as suits brought 
in the lifetime of the adoptive parent by 
anadopted son to declare the factum of 
adoption, or suits to declare a title which 
was merely a spes successionis, We are 
not concerned here with such types of 
suit. Itisnot in our opinion necessary 
that the plaintiff should sue for an injunce 
tion to restrain the defendant from drawe 
ing the maintenance awarded by the 
Oriminal Court, Nor of course could the 
Plaintiff sue for an injunction to restrain 
the Criminal Court from paying such sums 
of maintenance to the defendant, as was 
Pointed out in Maung Dunv. Ma Sein (6), 
The proper corse in such cases is for 
the plaintiff, if he is successful in his 
civil suit, to approach the Oriminal Gourt 
under s:-489 (2), Criminal P. O, and apply 
to the Magistrate to cancel or vary tho 

(12) 18 A 29; A W N 1895, 147. 

Cur Ind. Oas, 526 (527); AIR 1914 Oudh 374; 17 


(14) 50 P R 1901; 158 P L R 1901, 
(15) 26 P R 1903; 100 P LR 1903. 
ov” 34 B 676; 7. Ind, Oas. 945; 12 Bom, L R 
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order for maintenance accordingly. For 
these reasons the decree of Assistant Dis- 
trict Court of Mandalay, will be set aside 
andit will be directed to proceed with 
the case On the merits. The appellant is 
entitled to the costs of this appeal; Advos= 
cate’s fee three gold mohurs, 


8. Appeal allowed. 


PATNA HIGH COURT 
Appeal No. 211 of 1936 
February 28, 1940 
Haretrs, O. J. AND Manowar LALL, J. 

HARIHAR PRASAD SINGH. AND orasRs— 

DEFENDANTS- APPELLANTS 

versus 
NARSINGH PRASAD SINGH AND OTHERS 
—PLAINTIF¥S AND OTHERS—DEFENDANTS 


— RREPINDENTS 

Civil Procedure Code (Act V of 1908), e. 11— 
Matter when res judicata between co-defendants— 
Partition auit—One defendant asking for separation 
of his share — Decision, if operates ag res judicata 
—Fraud — Evidence — Findings of fraud, if can be 
based on unfairness, when direct evidence on question 
is unreliable, 

In order that a decision should operate as res 
judicata, between co-defendants it must be shown 
that (1) there was a conflict of interest between such 
co-defendants; (2) it was necessary to decide that 
conflict in order togive the plaintiff the relief which 
heclaimed; and (3) the question between the co- 
defendants was finally decided. 132 Ind. Oas. 598(1), 


"157 Ind, Cas. 485 (2) and 133 Ind, Oas. 721 (3), relied 


on. [p. 445, col, 1,] 

Where defendants in a partition suit pray for & 
partition of their share, then before such relief can 
be given tothem their share must be ascertained. 
In such a case there is obviously a conflict of interest 
between the defendants and between that particular 
defendant andthe plaintiff, A defendant who asks 
for partition of his share is entitled to such relief, 
and when a decree is drawn up he can take steps to 
enforce such a decree in much the same manner as if 
he was a plaintiff. The decision in the partition suit 
in such a case operates as res judicata because in 
ascertaining theshare of the defendant who claims 
partition, the Court must adjudicate on the rights of 
the various defendants, In sucha case if the defen- 
dent does not appear, he cannot afterwards challenge 
the decision as to the shares of the various parties 
arrived at in that partition suit. (p. 446, col, 1; p. 447, 
col 2. : 

A Dan is entitled to go intothe question of fair- 
ness or otherwise of a bargainto ascertain whether 
that bargain was induced by fraud, and the evidence 
asto unfairness may assist the Oourt in coming to a 
conclusion upon the credibility of the witnesses 
dealing with the quéstion of fraud. If, however, 
direct evidence on the questien of fraud is wholly 
unreliable, a Court cannot possibly base a finding of 
fraud purely on a finding that the transaction was 
unfair. [p. 448, col. 1.] 


A, from an original decree of the Sub: 
Judge, Monghyr, dated July 27, 1936. 


442 


Messrs. P. C. Manuk, B. N. Mitter, D. C. 
Varma and Prem Lall, for the Appellants. 


_, Messrs. Khurshaid Husnain, S. N. Banar- 
Ji and Gopal Prasad, for the Respondents, 


Harries, C., J—This is a first appeal 
from a decree of the learned Subordinate 
Judge, Second Court, Monghyr, decreeing 
the plaintiffs’ claim for a declaration that a 
certain deed of sale was a valid document 
and possession of the properties in dispute. 
The facts of the case can be shortly stated 
as follaws : On November 18, 1919, the 
plaintiffs mortgaged their four annas share 
in Villages Olapur, Obhakipar including 
Jalkar Nonia, Maisaha including Ghat 
Buzurgabad and two annas share in vil- 
lages Simra and Kathaura to the defend- 
ants first party to secure an advance of 
Rs.7,000. On the same date the plaintiffs 
executed a sale deed in favour of the de» 
fendants first party by which they cone 
veyed to the latter two annas share in 
Villaga Simra exclusive of kamat lands 
and four annas share in village Etwa 
for a consideration of Rs. 14,500, On 
November 17, 1923, in consideration of a 
further advance of Rs. 1,926 the plaintiffs 
executed a second mortgage of the villages 
which were the eubject-matter of the first 
mortgage in favour of the defendants first 
party. On March 2, 1933, there was not ad- 
Justment of accounts between the parties 
which showed a sum of Rs, 21,885 due from 
the plaintiffs to the defendants. Tt was 
alleged by the plaintiffs that the defendants 
first party eventually agreed to take a sum 
of Rs. 16,000 in full satisfaction of the dues 
of the mortgagees, Further, it was agreed 
between the parties that the defendants 
would take a two annas share in the village 
of Simra including the kamat and khudkast 
lands in full satisfaction of this sum of 
Rs. 16,000. It was further agreed that the 
plaintifs would transfer to the defendants 
first party 124 bighas of jote land situate in 
village Gangour for an additional sum of 
Rs. 1,000, This land had been purchased at 
a Court sale by one Jiwan Ram Marwari in 
‘execution of a decree against the plaintifs 
and the consideration money Rs, 1,000 was 
to remain with defendants first party to pay 
off the dues under this decree and also cer- 
tain Other debts. 

According to the plaintiffs, they were 
being pressed by creditors at this time, and 
if was arranged between the parties that 
the plaintiffs would, in the first place, con- 
vey to a farzidar of the defendants -first 
party not only the two annas share in the 
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village Simra including kamat and’ khud- 
kast lands and the 124 bighas of jote land 
but also the shares in the other villages 
which had been the subject-matter of the 
two mortgages to which I have referred, 
It was also arrangedthat the defendante 
would retransfer toa farzidar of the plainte 
iffs first party all the properties except 
the two annas of village Simra, including 
kamat and khudkast lands and 124 bighas 
of jote land which had been the subject-: 
matter of the Courtesale. In short, the 
arrangement was that all the mortgaged 
properties should be ostensibly transferred. 
toa farzidar of the defendants first party 
and that the latter should re-transfer every 
thing except the properties already referred 
toa farzidar of the plaintiffs and thus pro» 
tect the properties re-transferred from the 
plaintiffs other creditors. According to the 
plaintiffs, these negotiations were carried on 
at Sadanandpur between Ram Prakash 
sings (P, W. No. 1) and defendants Nos. 1 
and 3, 

In pursuance of this agreement it is said 
that the plaintiffs executed a sale deed dated. 
March 2, 1933, in favour of Hitnarain 
Siugh, who was admittedly a farzidar of 
the defendants first party, and on March 
26, 1933, Hitnarain Singh executed a sale 
deed in favour of a farzidar of the plainte 
iffs of all the properties with the exception 
of two annas in the village of Simra toge» 
ther with kamat and khudkast and the 
124 bighas of jote land in village Gangour. 
According to the plaintiffs, they remained 
in possession of these properties with the 
exception of their share in Simra and the 
jote lands but were eventually dispossessed 
by the defendants, and this led to proceed- 
ings under s, 145, Oriminal P. O. Those 
proceedings ended unfavourably to the 
plaintiffs. ` 

The defendants admit that they agreed 
to take Rs, 16,000 in full discharge of their 
claims under the two mortgages upon the 
properties in question. They also admit that 
there was an agreement between the parties 
whereby the plaintiffs were to transfer to a. 
farzidar ofthe defendants certain proper- 
ties in full discharge of their obligations. 
They also admit that they agreed to re» 
convey part ofthis property to a farzidar 
of the plaintiffs in order to protect the same 
from the plaintiffs’ creditors. The defends 
ants however allege that all the properties 
in question with the exception of the four 
annas share in village Maisaha were to be 
retained by them in satisfaction of their 
dues underthe mortgage and all that was 
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to be rė'transferred to a farzidar of the 
plaintiffs was this share in village Maisaha. 
The defendants alleged that they had been 
tricked and defrauded by the plaintiffs and 
that the sale deed of March 26, 1933, exe- 
“cuted by their farzidar Hitnarain Singh 
in favour of the plaintiffs’ farzidar was 
obtained by fraud. According to them, Hit+ 
narain Singh was to execute a sale deed of 
the four annas share in Maisaha only but 
owing to deceit practised on him by the 
plaintiffs and a servant of the defendants, 
he was made to sign a document retranse 
ferring all the properties with the exception 
of the share in Simra and the jote lands in 
Gangour. It was alleged that the deed was 
written in Urdu which Hitnarain did not 
read and when it was read over to him the 
names of the properties transferred were not 
read out but four annas in Maisaha was 
mentioned as the subject-matter of the 
transfer, The defendants further allege 
that after the transfer by the plaintiffs 
to their.farzidar they remained in possessicn 
of all the properties with the exception of 
Maisaha and they were so in possession 
when the order under s. 145, Oriminal P, O., 
was made in their favour. 

As an order under s, 145, Oriminal P. C., 
had been made in favour of the defendants 
the plaintiffs brought the present suit claim- 
ing a declaration that the sale deed of March 
26, 1933, was a validly executed document 
and was binding on the defendants. They 
further claimed that by reason of this docue 
ment they were the owners of all the pro- 
perties mortgaged with the exception of the 
share in Simra and jote lands in Gangour 
and accordingly they sought possession of 
these properties. Harihar Singh and meme 
bers of his family were made defendants 
first party and the farzidars of the defend- 
ants and the plaintiffs-defendanta second 
and third party respectively, 

It appears that on March 12, 1934, a suit 
for partition was instituted by one Hitlal 
Singh and others concerning the property 
belonging to the plaintiff's family including 
the property now in dispute. The plaintiffs 
in that suit had obtained certain shares of 
members of the plaintiff’s family, and they 
asked for partition. In that suit they im- 
pleaded the present defendants first party 
as defendants Nos. 12 to 15 and the present 
Plaintiffs as defendants Nos.16 to 20. The 
present defendant second party was defend» 
ant No, 24 in the partition suit and tbe pre» 
sent defendant third party was defendant 
No, 25. The present defendants first party 
filed a written statement in that suit, and 


HARIHAR PRASAD SINGH V, NARSINGH PRASAD sINGH (PAT,) 


443 


in that written statement they claimed to 
be the owners of the properties in dispute in. 
this case except Maisaha. They put for- 
ward the sale deed of March 2, 1933, exe» 
cuted by the present plaintiffs in favour of 
Hitnarain Singh and alleged that the present 
plaintiffs were only entitled to a four annas 
share in Village Maisaha. In their written 
statement they claimed that if a decree for 
partition was made they should be allotted 
lands in proportion to the shares in the 
villages which they held. The present plainte 
ifs (defendants Nos. 16 to 20) entered ap- 
pearance in the suit but did not file a 
written statement and did not appear at 
the hearing. The partition suit was eventue 
ally heard by the Additional Subordinate 
Judge, Monghyr, and it is to be observed 
that one of the issues, which the learned 
Subordinate Judge framed and decided, 
was whether defendants Nos. 16 to 20 (that 
is, the present plaintifis) had any concern 
with the other villages except Badh Maisaha, 
This issue was necessary because of the 
claim put forward by defendants Nos. 12 
to 15 (the present defendants firat party). 
that they beld all the property in dispute 
in the present case with the exception of 
the four annas share to Maisaha, By his 
judgment dated August 19, 1935, the learns 
ed Additional Subordinate Judge of 
Monghyr held that defendants Nos, 16 to 
20 (the present plaintiffs) held only a four 
annas share in Maisaha and that they had 
no concern with the other mauzas and badhs 
sought to be partitioned. 

The learned Additional Subordinate 
Judge held that the present defendants 
first party were the owners of the properties 
in dispute in this case and that the present 
plaintiffs held only this share in Majisaha. 
The learned Subordinate Judge ordered 
that a preliminary decree should be passed 
for partition giving the plaintifs separate 
patiis proportionate to their shares as found 
by him. He also directed that separate 
pattis should also be given to the other sets. 
of defendants who bad appeared propor 
tionate to the shares as found by him in 
the judgment, He also directed that the 
defendants who had not appeared should 
be given separate patitis proportionate to 
their shares if they applied for the same. 
The defendants first party relied upon this. 
judgment and preliminary decree in the 
partiticn suit and contended that the plaint- 
iffs’ claim was barred by res judicata, 

The learned Subordinate Judge who tried. 
this suit came to the conclusion that the 
plaintiffs’ version of the agreement was the 
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true one. He held that the plaintiffs had 
established that the defendants were to 
retransfer all the properties which were 
the subject-matter of the two mortgages 
with the exception of the share in Simra 
and the jote lands in Gangour. He was 
satisfied that no fraud or deceit was practis- 
ed on Hitnarain, the farzidar of tke 
defendant second party, and that the sale 
deed of March 26, 1933 was a genuine 
document which was executed in order to 
give effect to the agreement between the 
parties. He accordingly held that the sale 
deed gave the plaintiffs a title tothe pro- 
perty in dispute, and as they had been 
‘dispossessed by the defendants they were 
‘entitled to possession of the same, The 
learned Subordinate Judge further held 
that the plaintiffs’ claim was not barred by 
the doctrine of res judicata. It appears that 
when this suit was heard in the Court of 
the learned Subordinate Judge an appeal 
by the present defendants first party against 
the preliminary decree in the partition suit 
was pending in this Court. As the decree 
was under appeal, the learned Subordinate 
„Judge held that the decree could not possibly 
‘bar the plaintiffs’ present claim. It is to 
be observed that before the present appeal 
‘was heard, the appeal of defendants first 
party in. the partition euit had been dis- 
posed of by a judgment of this Court 
‘dated December 9, 1938. The appeal of 
the present defendants first party was 
allowed and they were given a somewhat 
greater share in certain lands than they 
-had been given by the learned Subordinate 
Judge. It is to be noted, h.wever, that 
this Court affirmed the finding of the Sub- 
ordinate Judge as to the rights of the 
‘defendants first party in the properties in 
‘dispute in this case. The present plaintiffs 
were made parties to the appeal in this 
‘Court, but they do not seem to have appear 
ed or contested the correctness of the 
-decision of the Court below. A 

The appellants have urged two points in 
this appeal. In the first place, they con- 
‘tend that the plaintiffs’ claim is barred 
‘by res judicata, Secondly, they contend 
‘that the finding of the Court below on the 
‘question of fraud is erroneous. According 
to them, the learned Subordinate Judge 
‘Should have held that all that was to be 
retransferred was a four annas share in 
Maisabaand that the sale deed of March 
26, 1933, retransferriug the properties now 
in dispute was obtained by fraud practised 
‘on Hitnarain, It will be convenient, in the 
‘first place, to dealwith the point of res 
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judicata, The defendants first party raised 
this question in their written statement 
though their pleading is, in my view, 
grcssly inadequate. All they plead is "that 
this suit is barred by the rule of estoppel 
and the principle of res judicata.” At a 
late stage in the case the defendants first 
party however filed a copy of the judgment 
of the learned Subordinate Judge in the 
partition suit which, as I have stated, was 
delivered on August 19, 1935. That judge 
ment makes it clear that the present 
defendants first party claimed the properties 
now in dispute with the exception of Maisaha 
and that the learned Judge held that they 
were entitled to these properties and that 
the present plaintiffs were only entitled to 
a four annas share in Maisaha.- It is clear 
from the judgment of the learned Subs 
ordinate Judge now under appeal that 
no, point was taken before him that the 
plaintiffs had been taken by surprise by 
this plea of res judicata. The plaintiffs 
met the plea by: stating that as the pre» 
liminary partition decree was under appeal 
it could not possibly operate to bar the 
suit. It is common ground that the appeal 
has now been disposed of and that this 
Court upheld the finding that the present 
defendants first party were the owners of the 
property in dispute in this case except four 
annas in Maisaha, i 

As the pleading of res judicata in this 
case was so inadequate, I should not have 
been prepared to allow the appellants to 
urge this point except for the fact that the 
plaintiff-respondents were not taken by 
surprise in any way, As I have stated, 
they met the point in the Oourt below, 
and Mr. Khurshaid Husnain who has appear- 
ed on behalf of the plaintiff-respondents 
in this appeal has admited frankly that 
this plea does not take him by surprise 
in any way. The judgment of the learned 
Subordinate Judge in the partition suit 
was on the record and that clearly shows 
that an issue was framed between the 
present defendants first patty and the 
present plaintiffs as to the ownership of the 
properties now in dispute. The defendants 
first party did not however file the plaint 
in the partition suit or their written 
statement, and this Court has admitted 
these two documents in evidence. Counsel 
on both sides agreed that the copies of 
these documents printed in the record of 
the partition proceedings in First Appeal 
No. 36 of 1936 could be looked at for this 
purpose. The Court has admitted these 
documents not at the request of either of 


1941 


the parties to this appeal but under 
the powers which are given to the Court 
by O. XLI, r. 27, Civil P. O. In my view 
these documents are necessary to enable 
this Court to pronounce judgment upon 
this question of res judicata. 

Mr. Khurshaid Husnain on behalf cf the 
respondents has strenuously contended that 
the preliminary decree in the partition 
suit, though it has become final, cannot 
operate as res judicata. He points out that 
the present plaintiffs and defendants first 
party were co-defendants in the partition 
suit and as it was not necessary, in order 
to give the plaintiffs in that suit the 
relief claimed, to decide the question of 
the ownership of the properties now in 
dispute any decision upon such a question 
Cannot bar the present claim. Counsel 
for the respondents has relied on the 
cases in Muni Bibi v. Tirloki Nath (1) 
Kedar Nath v. Ram Narain (2) and Kishun 
Prasad v. Durga Prasad (3) In these 
cases ‘their Lordships of the Privy Council 
have laid down in what cases a decision 
can Operate by way of res judicata bes 
tween co-defendants in an earlier suit. In 
order that a decision should operate as res 
judicata, it must be shown that (1) there 
was a conflict of interest between such 
co-defendants; (2) it was necessary to decide 
that conflict in order to give the plaintiff 
the relief which he claimed and (3) the 
question between the co-defendents was 
finally decided. 

It has been urged that there was no 
conflict of interest between the present 
plaintiffs and the defendants first party 
and further that it was not necessary to 
decide any such conflict even if it existed 
in order to give the plaintiff the relief 
which they claimed. As I have stated earlier, 
the plaintiffs in the partition suit claimed 
partition of their share, and it is urged that 
such relief could be granted without the 
learned Subordinate Judge going into the 
question as to what shares were held by 
the present plaintiffs and ths present 


(1) 53 A 103; 132 Ind, Cas, 598; A I R 1931 P O 114; 
58 TA 158; (1931) A L J453; 350 WN 661; 530 L 
J 552;33 Bom, L R 979; Ind, Rul. (1931) PO 182; 
(1931) M W N 742; 61 M LJ 196; 34 L W 439 
P O). 
‘ (2) 14 Pat, 611; 157 Ind. Cas, 485; A IR 1935 P O 
139; 62 IA 224; 1935 O WN 800; 8 R PO 34; 1935 
OL R518; 1935 A L R 872; 42 L W 279; 16 P L T 589; 
IBR 832: (1935) M W N 8il; 390 W N 1124; 37 
Bom. L R 794; 37 P L R 624; (1935) A L J 1147 
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defendants first party, The ascertainment 
of the shares of these latter parties was. 
wholly unnecessary to grant the plaintiffs 
inthe partition suit the relief which they 
claimed, namely a patti proportionate to 
their share in the property. There can be 
no question that the principles laid down in 
the three Privy Council cases to which I 
referred, are binding on this Court. Mr, 
Manuk, who appeared on behalf of the 
appellants, however has argued that these 
principles cannot apply to a partition suit. 
It must be remembered that a partition suit 
may be one of two kinds, namely a suit 
for imperfect partition or a- suit for perfect 
partition. Order XX, r. 18, Civil P. 0, 
expressly empowers a Oourt in a propar 
case to pass a decree for perfect partition 
of the property. That rule is in these 
terms: 

“Where the Court passes a decree for the partition 
of property or for the separate possession of a share 
therein, then, (1) if and in so far as the decree relates. 
to an estate assessed to the payment of revenue tothe 
Govt., the deeree shall declare the rights of the 
several parties interested in the property, but 
shall direct such partition or separation to be made 
by the Odllector, or any gazetted subordinate of the 
Oollector deputed by him in this behalf, in accord- 
ance with such declaration and with the provisions 
of a, 54; (2) if and in sofar as such decree relates to 
any other immovable propé¥ty or to movable property 
the Court may, if the partition or separation cannot 
be conveniently made without further inquiry, pass 
a preliminary decree declaring the rights of the 
several parties interested in the property and giving. 
such further directions as may be required. 


The rule undoubtedly gives the Court 
in a proper Case power to separate not only 
the plaintiff's share but also the share of 
other defendants interested in the property. 
In practice defendants in a partition 
suit frequently ask that their share should 
be partitioned, and.the present defendants 
first party in the partition suit made such 
a prayer, Ifthe Oourt is asked by defen- 
dants as wellas the plaintiff in a partition 
suit to separate their shares, the Court will 
do so; and in order to do so, it must ascer- 
tain the respectivo Shares of the parties. 
In such a case each of the defendants stands 
in very much the same position as the 
plaintifie, Heis a defendant vis-a-vis the 
plaintiff in the suit, but he is also a plaintiff 
vis-a-vis the plaintiff and his co-defendants 
in so far as he asks for the ascertainments 
of his share and the granting of a patti 
proportionate to it, In this respect a parti- 
tion suit differs very materially from an 
ordinary title or money suit. This dis» 
tinction has been noticed by Courts in India 
in a number of cases. In Sheikk Khoorshed. 
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Hossein v. Nubbe Fatima (4). Ainslie, J., 
who delivered the judgment of the Court, 
made these observations concerning a parti- 
‘tion suit: - 

“With regard tothe first point, we are of opinion 
thata decree for partition is not like a decree for 
money or for the delivery of specifie property. which 
is only in favcur of the plaintiff in the suit, Itisa 
joint declaration of the rights of persons interest- 
-ed in the property of which partition is sought, 
and having been so made, it is unnecessary for 
those persons who are defendants in the suit to 
come forward and institute a new suit to have the 
‘same rights declared under a second order made, 
It must be taken that a decree in such suits is 
a decree, when properly drawn up, in favour of 
-each share-holder or set of chare-holders having a 
distinct area,” 


A similar view was expressed by a 
Bench of the Allahabad High Court in 
Ajaz Ahmad v. Saghir Bano (5). At p. 852* 
the learned Judges observed: 

“The decree passed in a partition suit, in 
which for the purpose of giving relief to the plain- 
tiff, if a question has to be decided as between 
the different parties whether they are arrayed as 
plaintiff or defendant, must in our opinion, be bind- 
ing on all the parties, No doubt in an ordinary casea 
finding onan issue as between co-defendants is not 
Dinding unless it is necessary to give relief to 
the plaintiff and if there is a conflict between the 
‘defendants, but the decree in a partition suit stands 
on a different footing.” 


Where defendants in a partition suit 
pray for a partition of their share, then 
before such relief can be given to them 
their share must be ascertained. In such 
a case there is obviously a conflict of 
interest between the defendants and between 
that particular defendant and the plain- 
tiff. A defendant who asks for partition 
of his share is entitled to such relief, and 
when a decreeis drawn up he can take steps 
to enforce sucha decree in much the same 
manner as if he wasa plaintiff, In the pre- 
sent case the defendants first. party in the 
partition suit asked for separation of their 
share, They pleaded what their share was, 
namely the properties which had been morte 
gaged to them by the present plaintiffs less’ 
four annas share in Maisaha. It is clear 
that there was a conflict of interest between 
the present defendants first party and the 
present plaintiffs in the partition suit, and 
there was an express decision that the 
present defendants first party were the 
owners of all the properties mortgaged with 
the exception of four annas in village 
Majsaha, It appears to me that there 


(4) 3.0 551; 20 L R187, 
(5) 51 A 840; 118 Ind, Oas. 175; A I R1930 All, 287; 
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was an express adjudication upon the 
question which this Oourt is now called 
upon to decide, and that being so the 
decision in the partition auit operates as 
res judicata. 4 

Counsel! for the respondents has further. 
argued that the issue in the partition suit 
was not the same as the issue in the 
present suit. He points out that there was 
no adjudication in the partition suit upon 
the questian whether the salesdeed of 
March 26, 1933, was executed as the result 
of the plaintiffs’ fraud. In the partition 
suit the question of fraud was not raised 
because the present plaintiffs did not contest, 
The present defendants first party relied upon 
the saledeed dated March 2, 1933, and it 
appears from the judgment in the parti- 
tion suit that they admitted that they had 
reconveyed four annas share in Maisaha 
to the present plaintiff. Had the present 
plaintiffs appeared in the partition suit, they 
could have put forward the sale-deed of 
March 26, 1933, executed by Hitnarain 
Singh in favaur of their farzidar and claims 
ed that such document gave them title to 
the properties in dispute in this case. This 
was a defence which they could and should 
have taken in answer tothe claim of the 
present defendants first party that they were 
the owners of all the mortgaged properties 
with the exception of four annas share in 
Maisaha. The present plaintiffs did not put 
forward such a defence, The real issue in the 
partition suit was the ownership of the pro- 
perties now in dispute, and it appears to me 
that that question was decided and decided 
finally in the partition suit, The real issue 
inthe present case is the same. It is true 
that questions of fraud had not been raised, 
buta decision on these questions is only 
necessary in order to decide the title to the 
disputed properties. The preliminary decree 
in the partition suit has declared the present 
defendants first party to be the owners of 
all the properties mortgaged to them less 
four annas share in Maisaha, and if the 
present suit was decreed in favour of the 
plaintiffs there would be two contradictory 
decrees. Under the partition decree the 
defendants first party are entitled to a 
patti in proportion to their share including 
the disputed properties less Maisaha where- 
as a decree in favour of the plaintiffs in 
tre present suit would give the latter posses- 
sion of these very same properties. In my 
view two such contradictory decrees cannot 
be made. 

Mr. Khurshaid Husnain strongly relied 
upon the case in Gopala Pattar v. Gopala 
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krishna Pattar (6). In that case it was 
held that it was only when the determina- 
tion of the question as between co-defen- 
dants was necessary for the determina: 
tion of the plaintiff's claim that the deci- 
sion as between co'defendants would operate 
as res judicata, If such determination as 
between co-defendants was not necessary 
for the decision of the plaintiff's case, such 
decision would not operate as res judicata 
for the simple reason that it was on 
a question which, in the language employed 
in 8,11, Civil. P. O. is, though substantially, 
not directly in issue. It would thus be 
clear that whenever the contest between co- 
defendants is not indicated and included 
in tke plaintiff's action itself, then; it would 
follow that for the purpose of a decision 
operating as res judicata as between coe 
defendants there must have been actually 
a conflict or issue raised as between them 
and that such conflict or issue must have 
been necessary for the detemination of the 
plaintiff’s*case. The facts of that case were 
that A filed a suit against P,a tenant for 
possession and rent and joined B and C as 
ec-defendants. In the plaint A admitted 
that the property belonged to A, B and C, B 
contested that C had no interest in the proe 
perty. C did not appear and contest the 
suit. The suit was decreed and possession 
also decreed in favour of A and Bin two 
equal shares. Later on, C sued A-and B for 
partition, arcertainment and delivery of 
one third share in the property. The defence 
was thatthe decision in the previcus suit 
was res judicata, At p, 633*, Jackson J. 
observed : 

“No mystery attaches to the priniciple of res 
judicata. If a matter has been directly and sub- 
stantially in issue in a former suit between the 
same parties, and has been finally decided, that 
decision will be treated as final in a subsequent 
trial, with due regard to the competence of the 
Oourts. If a plaintiff raises an issue in his plaint 
and a defendant runs away from it by remaining 
em parte, that defendant gives up his case and the 
Court will finally decide it against him, But if, 
apart from the plaint which has been served upon 
such defendant, new matter is brought in, either 
by way of amending the plaint or by way of written 
statements from other defendants, the defendant 
who has remained eg parte cannot be said’ to be 
Tunning away from issues ‘of which he has never 
heard. It would be odd to say that such matter had 
been directly and substantially in issue between 
the parties, when it is perfectly obvious as a matter 
of fact that between these parties it has never been 
in issue at all, The contrary position can only be 
established by assuming that a party once he is 
given notice of a suit must keep himself informed 
of every subsequent development, even though the 
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plaint apprised him of nothing thathe need contest. 
No case, and certainly no rule of procedure, has ever 
laid such a duty upon parties, and were this the law, 
it would follow as a natural corollary that every 
party must be served with every written statement 
and every amendment of the plaint,’ 

It is to be observed that a decision on the 
claim of the co-defendant in this case was 
unnecessary to grant the plaintiff relief. The 
original suit was not one for partition, and 
it therefore differes very materially from the 
case now before the Court, As I have stated 
earlier, in a partition suit, each defendant, 
interested in the property can himself claim 
partition, and if he does so the Court must 
first ascertain his share and then grant 
partition of that share, In ascertaining the 
share of the defendant who claims partition, 
the Court must adjudicate on the rights of 
the various defendants. A defendant ina 
partition suit must be deemed to be aware 
of such a possibility whether a partition 
suit is instituted. In’ such a case if the 
defendant does not appear, he cannot after- 
wards challenge the decision as to the shares 
of the various parties arrived at in that partis 
tion suit. The present case is, in my view, 
clearly distinguishable from the Madras case 
Gopala Pattar v. Gopala Krishna Pattar (6) 
where the originial suit was not a suit in 
which each of the co-defendants could be 
regarded as plaintiffs, . 

For the reasons which I have given, I 
am satisfied that the plaintiffs’ present 
suit is barred by res judicata, though such 
a plea could not be successfully raised 
when the case was before the learned Sub- 
ordinate Judge, It is now necessary for 
me shortly to deal with the findings of fact 
in the case. Asl have stated, the learned 
Subordinate Judge who heard the suit, came 
to the conclusion that ‘the defendants had 
failed to establish any- fraud in connexion 
with the sale deed of March 26, 1933, retrans- 
ferring to the plaintiffs’ farzidar the pro» 
perties now in dispute. (After discussing 
evidence, his Lordship proceeded.) The 
learned Subordinate Judge has dealt fully 
with this aspect of the case, and it is 
impossible forme tosay that his decision 
is erroneous. The evidence, to my mind, 
wholly fails to establish the fraud alleged, 
and consequently it must be held that this 
document was validly executed and trange 
ferred to the plaintiffs the properties in 
dispute. The defendants called a mass of 
evidence to show that the argeement as 
alleged by the plaintifis could never have 
been arrived at, because such an agree: 
ment would be so favourable to the plain: 
tiffs and so unfavourable to the defendants, 
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According to the defendants, the value of two 
annas share in Sirma inclnding kamat and 
khudkast lands did not amount to anything 
like Rs. 16.000, and, therefore, they could 
not possibly have agreed to take this land 
in satisfaction of the amount due under 
the mortgages. It is urged that this valu- 
tion clearly shows that they must have been 
defrauded. It may be that this was an un- 
fortunate bargain for the defendants first 
party, but a Court cannot infer from that 
that fraud must have been practised. 

In Mahabir Tewary v. Chhathu Tewary 
(7), a Bench of this Court (Oourtney-Ter- 
rell, C. J., and Fazi ali, J.) dealt with theim- 
portance cfsuch evidence when {fraud is al- 
leged. The facts of that case were that in a 
partition suit a decree was passed based 
on a compromise between the parties which 
was, however, subsequently challenged in. 
the svit on. the ground of fraud, It was 
held ‘that the simple question in the suit 
related to the allegation as to fraud, and 
the Court below was wrong in first taking 
up the question as to whether the baragain 
was hard to the plaintiff in order to infer 
whether the compromise was genuine or 
fraudulent. It must be admitted that a Court 
is entitled to go intothe question of fairness 
or otherwise ofa bargain to ascertain whe- 
ther that bargain was induced by fraud, and 
the evidence as to unfairness may assist the 
Court’ in coming toa conclusion upon the 
credibility of the witnesses dealing with the 
question of fraud. If, however, direct evi- 
dence on the question of fraud is wholly 
unreliable, a Court cannot possibly base a 
finding of frand purely on a finding that the 
transacticn was unfair. (His Lordship then 
considered the documentary evidence on the 
question of fraud and proceeded.) In my 
judgment the learned Judge was right in 
his conclusions of fact in this case. The 
defendants wholly failed to establish that 
the execution of the document of Mach 26, 
1933, was induced, by fraud, and that 
being so that deed transferred to the plaine 
tiffs the properties now in dispute, How- 
ever, as I have held that the plaintiffs’ 
claim is barred by res judicata the plain- 
tifs suit unfortunately fails except with 
regard to Maisaha which the defendants 
first party admit belongs to the plaintiffs. 

I would, therefore, allow this appeal, set 
_ aside the decree of the Oourt below and 
-+ dismiss the plaintiff's claim except as to 
four annas share.in Maisaha which the de- 
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fendants first party have admitted through: 
out belongs to the plaintiffs. Ifthe plaintiffs: — 
are not in possession of this village, posses», 
sion of the same is given to them. As men 
plaintiffs have succeeded din both Courts on ° 
the issues of fact each party will baar its '° 
own costs in this Court and the Court, 


below, i 
Manohar iall, J.—I agree. : 
D. 


Appeal allowed 


MADRAS HIGH COURT 
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GUNTURU SEETA RAMANJANEYULU 
(MINOR)— APPELLANT - 
versus 
VISHNUBHOTLA RAMAYYA AND OTHERS 
—RBSPON DENTS 

Civil Procedure Code (Act V of 1908), O. XXT, 
r. 90, Proviso (1) (before amendment), s. 41— Pro- 
viso (1) as originally framed by Madras High Court 
was not ultra vires—Applicant had right to be heard 
before being asked to furnish security—Applicdnt 
given opportunity of being heard and to show cause 
before ordering to furnish security—Dismissal of 
application for default, if juatified—Application 
under O. XXI, r. 90 dismissed for default in fur- 
nishing security—No appeal lies but revision is 
competent—Held that order directing fresh applica- 
tion under s. 47 was not justified. 

Order XXI, r. 80, Civil P. O., as originally fram- 
ed by the Madras High Court and as it stood before 
amendment was not ultra vires, Under that rule 
as originally framed security could be required 
before the application was admitted, That did not 
mean, however, that an order requiring security 
might be passed without hearing the person affected 
by the order. Proviso 1, to r.9U as re-framed puts 
it beyond all controversy that an opportunity must 
be given to an applicant of showing cause before 
an order requiring security is passed against him 
and the proviso, as it stood, in 1937, should 
be read as giving a right to the applicant to be 
heard ‘onthe matter of security. Hence an appli- 
cant who was heard and given an opportunity of 
showing cause before being ordered to furnish 
security cannot be said to have a grievance . when 
his application is dismissed for default. 172 Ind. 
Cas. 102 (1), distinguished. 

A person has the right of being heard, but once 
he has been heard, the Court can put him on 
terms before, allowing him to proceed further with 
such a matter. 

No second appeal lies from that part of the 
decree which relates to the dismissal of the ap- 
plication for failure to find security under O. KAT, 
r. 90. A revision can, however, be entertained. 

An application was filed in execution proceed- 
ings asking that the sale be set aside. The ap- 
plicant asserted that the property sold was his 


. 
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self-acquired property, that no notice had been 
issued to him as required by O. XXI, r. 22, Civil 
P. O., and that there had been material irregulari- 
ty in the publication of the sale, the result of 
which was that the property had bean sold at con- 
siderably less than its real value. This applica- 
tion purported to be ‘made under the provisions of 
ss, 47 and 151 and O. XXI, r, 90, Civil P. O. The 
application so faras it related to O. XXI, r, 90 
was'dismissed for applicant’s default in furnishing 
security. The Appellate Court agreed with the 
trial Court on this point but directed the applicant 
to file a separate application under 8, 47 and limit 
it to his allegations thatthe property was self- 
acquired and that thesale was bad because of the 
failure to give notice under O. XXI, r. 22 instead 
of directing the trial Court to hear and decide that 
part of the application : 

Held, that the Appellate Gourt should not have 
directed the applicant to file a fresh 
under s, 47, 


A. against the appellate order of the 
District Court, Kistna at Masulipatam, 
dated January 26, 1938. 

y Mr. B. V. Ramanarasu, for the Appel- 
ant. ae 

Mr. A. Lakshmayya, for the Respon- 
dents. 


Leach, C.J.—On May 9, 1934 respon- 
dent No.1 obtained a money decree in the. 
Court of the District Munsif of Masuli» 
patam against respondent No, 3 and his son, 
thé appellant, who is a minor. So far as 
the appellant was concerned, the decree 
was limited to his share in the family 
property and the assets of the estate of his 
deceased grandfather in his hands. On 
March 15, 1937, 19.26 acres of land were 
sold by the Courtin execution of this decree. 
This land had been attached by the decree- 
holder on the ground that it represented 
joint famiiy property, Respondent No. 2 
became the purchaser on April 14, 1937, 
The appellant then filed an application 
in execution proceedings asking that the 
sale be set aside. He asserted that the 
property sold was his self-aequired property, 
that no notice had been issued to him as 
required by O. XXIL, r, 22, Civil P.O, and 
that there had been material irregularity 
in the publication of the sale, the result of 
which, was taat the property had beén-sold 
at considerably less than its real, value. 
This application purported to ba made 
under the provisions of se, 47 and 151 and 
O. XXI, r. 90, Oivil P. O. The Gourt has 
not been informed of the reason for in- 
voking s. 151; but it is said that e. 47 
was invoked because under that section 
the appellant was entitled to an inquiry 
into his allegations that the property be» 
longed to him and that the sale was bad 
by reason of notice not having been issued 
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application 


under O. XXT, r. 22. Order XXT, r. £0, 
applied in so far as the appellant sought 
to obtain the setting aside of the sale on 
the ground of material irregularity in its 
publication. 

Tke petition was not in order and it was 
returned to the appellant to remedy the 
defect. This was done and the petition was 
represented on June 21, 1937. On June 
26, 1937 the Court ordered the appellant 
to enter into a security bond in the 
amount for which the property, had been 
sold, namely Rs. 1,450 and directed that the 
security bond should be filed by July 6, 
1937, In requiring security to be furnished 
the Court acted under the provisions of 
O. XXI, r. 90. It is not disputed that be- 
fore this order was passed the appellant 
had an opportunity of being heard.’ ‘The 
security was found to be unsatisfactory, 
and on August 19, 1937 the Court ordered:the 
appellant to deposit in Court the amount 
in cash if he wished to proceed with his 
application. Theappellant failed to deposit 
the amount within the time allowed by the 
Court—the time had been extended to 


September 23, 193i—and in consequence the.. 
District Munsif dismissed his application. 


The appellant then appealed to the District 
Judge of Kistna. The District Judge, while 
agreeing with the dismissal of the applica- 
tion for default so far as the application 


related to O. XXI, r. 90, pointed out that: 
the Court should nevertheless have pro-. - 


ceeded with the application so far as it 
came under the provisions of s. 47, but 
instead of directing the District Munsif to 
hear and decide that part of the application, 
the District Judge indicated that the proper 
course would be for the appellant to filea 
separate application anders. 47 and limit 
it to his allegations that the property was 
self-acquired and that the sale was bad 
because of the failure to give notice under 
O. XXI, r. 22. The appellant has now 


appealed to this Court with regard to (a). 


the dismissal of his application for default 
in making the required deposit and (b) the 
requirement of the District Judge that he 
should file a separate application in 89 far 
as he claims under s. 47. 

It has been accepted by thé~learned 
Advocate for respondent No.2, who alone 
is concerned with this appeal, that the 


District Judge should not have directed . 


the appellant to file a fresh application 
under 8.47, and to that extent he agrees 
that the appeal should be allowed. But he 
says that no second appeal lies from that 
part ofthe decree which relates to the dise 
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missal of the .application for failure to find 
security under O. XXI, r, 90. That con» 
tention must be accepted. A second appeal 
will not lie onthat question, although we 
think that the present appeal so far as it 
relates to the provisions of O. XXI, r. 90 
may be treated as an application in revision, 
because, if the District Munsif had no 
power to require security to be given, his 
insistence on it would amount to a wrongs 
ful exercise of jurisdiction. Therefore, we 
will proceed to treat the rest of the appeal 
as an application for revision. At the 
time when the District Munsif required 
the appellant to furnish security, O. XXI, 
r. 90, as amended by this Oourt read as 
follows : 

“Where any immovable property has been sold 
in execution of a decree, the decree-holder, or any 
person entitled to share in a rateable distribution 
of assets, or whose interests are affected by the 
sale, may apply to the Court to set aside the sale 
on the ground of a material irregularity or fraud 
in publishing or conducting it; 

Provided that the Oourt may, before admitting 
the application, call upon the applicant either to 
furnish security to the satisfaction of the Court for 
an amount equal to that mentioned in the sale 
warrant or that realized by the sale, whichever is 
less, or to deposit such amount in Court; 

Provided also that the security furnished or the 
deposit made as aforesaid, shall be liable to be 
proceeded against only to the extent of the deficit 
on a re-sale of the property already brought to 


sale ; 

Provided further that no sale shall be set aside 
on the ground of irregularity or fraud unless upon 
the facts proved the Oourt is satisfied that the 
applicant has sustained substantial injury by reason 
of such irregularity or fraud.” 

This rule has been amended since then 
and the nature of the amendment will be 
indicated presently. The appellant con- 
tends that this rule is ultra vires of the 
powers conferred on this Court by s. 122 
of the Code in thatit says that the Court 
hearing the application may, before admitte 
ing it, call upon the applicant to furnish 
security. He would have it held that the 
decisicn of the Rangoon High Oourt in 
Chetitar Firm v. Central Bank of India 
Lid, (1) has application here. In that case 
a Full Bench of the Rangoon High Court 
ci which I was a member, held that O. KAT, 
rt. 90 as framed by the Rangoon High 
Court, was ultra vires. But that rule differ- 
ed very materially from the corresponding 
rule of this Court, Under the Rangoon rule 
noapplication could be heard unless the 
applicant, on filing his application deposit- 
ed the amcunt mentioned in the sale 
warrant or an amount equal to the sum 

(1) 1937 Rang. 268; 172 Ind. Oas, 102; A I R 1937 
Rang. 419; 10 R Rang. 217 (FB). 
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realized by the sale, whichever was less, 
If this rule were to be enforced it meant 
that no one aggrieved by a sale held in 
execution proceedings could cross the 
thresbeld of the Oourt with an application 
for an order setting it aside as unlawful 
for non-compliance with the provisions of 


the Code, unless he brought with him in . 


cash the amount mentioned in the sale 
warrant or the amount for which the pro- 
perty had been sold. This Oourt’s rule as 
it stood even af the time of the sale did 
not go so far as that, The Court has full 
power to regulate its procedure, but that 
does not mean that a. man may not be 
heard at all until security is furnished. by 
him. Under O. XXI, r. 90, as originally 
framed by this Court, security could -be 


required before the application was admit:.. 


ted. That did not mean, however, thaf 
an order requiring eecurity might be passed 
without hearing the person affected by the 
order, In fact it would be wrong of a 
Ocurt to pass any such order without hear- 
ing the applicant. In order to prevent any 
misunderstanding as to the effect of 
proviso 1 to O. XXI,r, $0 this Court has 
reframed it and the proviso now reads as 
follows: 

“Provided that the Oourt may, after giving notice 
to the applicant, call upon him before admitting 
the application either to furnish security to the 
satisfaction of the Court for an amount ‘équal to 
that mentioned in the sale warrant or to that 
realized by the sale whichever is less, or to deposit 
such amount in Court.” 

This puts it beyond all controversy that 
an opportunity must be given to an 
applicant of showing cause before an order 
requiring security is passed against him. 
Although this amendment was made sub- 
sequent to the District Munsif’s order in 
this case, the proviso as it then stood, in 
1937 should be read as giving aright to 
the applicant to be heard on the matter 
of security. That opportunity was given 
to the appellant and consequently he has 
no grievance. His learned Advocate has, 
however, argued that the Court has no 
power in any circumstances to require 
security to be furnished, He says that 
although the filing of an application may 
be entirely unwarranted, the Court cannot 
insist on security being furnished, That 
is an argument which we are not prepared 
to accept. A person has the right of being 
heard, bat once he has been heard, the 
Court can put him on terms before allowing 
him to proceed further with sucha matter. 
We hold that the rule as it stood in 1937 
was intra vires the Court’s powers and that 
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therefore the District Munsif had power 
to- pass the orders which he did on June 26, 
and on August 19, 1937. 

The result is that the appeal succeeds so 
far as it concerns the decree of tha District 
Court requiring the appellant to file a 
fresh application under s, 47, but it stands 


. dismissed in all otherrespects. In as much 


as respondent No, 2 has succeeded on the 
main question, that relating to the validity 
of proviso 1 to O. XXI, r. 90, we con- 
sider that he is entitled to his costs. The 
District Munsif will now be directed to 
proceed with the hearing of the petition so 
far as it concerns.the allegations which do 
not relate to O, XXI, r, 90, and security 
will nob be required. The second petition 
filed: in pursuance of the order of the 


+. District Judge is unnecessary and will be 


“withdrawn by the appellant. 
8, Order accordingly. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 308 
of 1938 
November 6, 1940 
Fazi ALI, J. 
MOHAMMAD HANIF AND ANOTAER—, 
DEFENDANTS— APPELLANTS 
versus 
KHAIRAT ALI—PLAINTIFF AND OTHERS— 
DEFENDANTS —RESPONDENTE 

Lessee and lessor—Unregistered written lease— 
Lessee not let into possession—Suit by him in eject- 
ment against person in possession not claiming 
through leasor--Sutt if matntainable—Plaintiff, if 
can rely on oral lease—Lease, effect of. 

In the case of a written unregistered lease of 
agricultural land, the lessee to whom possession has 
not been delivered by the lessor, is not entitled tio 
maintain an action in ejactment against a person 
in possession and not claiming under the lessor, 
In such a case the lessee having specifically pleaded 
that there was written unregistered lease in his 
favour cannot be allowed to seb up the case of an 
oral lease though he could have, even apart from the 
unregistered lease, relied on his tenancy right, if 
he had been let into possession. The transaction 
relied on by the lessee may be regarded either as 
an agreement to lease or a lease which is not com- 
pleted by delivery of possession. In such circum~- 
stances he cannot alone maintain a suit though 
different consideration might have arisen if his 
away a party to the suit. [p. 452, col, 1; p.453, 
col, 2, 

[Case-law discussed.) 

A. from a decision of the Additional Sub» 
ordinate Judge of Hazaribagh, dated 
November 30, 1937, affirming a decision of 
the Munsif, Giridih, dated September 7, 
1936. 

Messrs, G. C. Mukherjee and S.C. Ghose, 
fcr the Appellants. 
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Messrs. B.C. De and S. S, Sinha, for the 
Respondents. 


Judgment.—The suit which has given 
tise to this appeal relates to 2'58 acres of 
land in Mauza Girnia which admitiedly 
appertains to Gadi Serampur, a revenue 
paying estate situated in the Hazaribagh 
District. About the year 1908, some time 
after the death of ons Raja Sarda Narain 
Singh, the proprietor of this estate, the 
estate became the subject of a prolonged 
litigation between his widow Rani 
Jagdamba Kuer and his uncle Nilkant 
Narain Singh. At first Rani Jagdamba 
Kuer wes in possession of the estate, but in 
pursuance of a decree obtained by Nilkant 
Narain Singh against her, the latter obtain- 
ed possession thereof. Subsequently, by 
another suit he obtained possession of 
village Girniaand then gave a mukarrari 
settlement of the village to one Daud Ali 
in 1915. Daud Ali afterwards leased out 
the bakasht lands to his sons, ths appellant 
being one of them, in respect of some of 
the bakasht lands including the disputed 
land. Subsequently, the decree under which 
Nilkant Narain Singh, had obtained posses- 
sion was reversed.and the Rani obtained 
restitution, The plaintiff's case is that 
after she got possession of the bekasht 
lands of Girnia, she made raiyati settle- 
ment of the lands in suit with him by 
means of ahukumnama in the year 1924, 
and he came into possession by virtue `of 
this settlement, The settlement was after- 
wards confirmed by a rehandar who got 
possession of the village under a dead of 
mortgage executed by the Rani but the 
plaintiff was dispossessed by the appellant 
aud the other defendants in Saon 1341 and 
so he had to bring this suit. | 

The suit was contested by the- appellant 
Hanif alone, but he failed in the first two 
Courts and most of his pleas have also been 
rejected by Agarwala and Meredith, JJ. 
before whom his second appeal came up for 
hearing. The learned Judges, however, not 
being agreed as to one of the points raised 
on behalf of the appellant, this case has 
been laid before me under cl. 23, of the 
Letters Patent and the point which I have 
to decide has been formulated thus by 
Meredith, J. in hie judgment:— 

“My learned brother and I agree that this cage 
should be placed before his Lordship the Chief 
Justice with a request that the case may be laid 
before one or more of the other Judges of the Court 
in accordance with the provision of cl. 23, of the 
Letters Patent for hearing upon the question whe- 
ther on the facts, stated, the plaintiff is entitled to 
maintain the suit.” 
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As I have already stated the case of the 
plaintiff was that the disputed land had 
been settled with him by the Rani by 
means of a hukumnamah. This hukume 
namah being unregistered has been held 
to be inadmissible in evidence. It has also 
been found by both the learned Judges 
that the plaintiff never obtainad possession 
under this hukumnamah and that a person 
wto cannot be put in pcssession of the 
demised land cannot be a tenant within the 
meaning of the Tenancy Act or liable for 
rent. The learned Judges have further 
held that the doctrine of interesse termini 
is not applicable to the present case. 
Meredith, J. was, however, of the opinion 
that a person may bea holder of a valid 
agricultural lease without actually being a 
tenant, that on general principles a valid 
lease of agricultural land can be created 
orally and can be proved by oral evidence; 
and that nothing more is necessary than a 
valid lease-hold interest to give the plaintiff 
aright to sue, when it has been proved 
that his lessor had title and was in posses- 
sion at the time of the lease, In short he 
held that in spite of the fact that the 
plaintifi’s lessor did not give possession to 
him, a complete and valid lease was orally 
created in his favour and this entitles him 
to recover possession of the land. Agar- 
wala, J. expressed his disagreement with 
this view in these words : 

“T agree except asto one point, namely, whether, 
in the case of a written unregistered lease of agri- 
cultural land, the lessee to whom possession has 
not been delivered by the lessor, is entitled to main- 
tain an action in ejectment against a person in 
possession and not claiming under the lessor.” 

Now as far as Icangather Agarwala, J. 
was not prepared to go as far as Meredith, J. 
as regards the alleged “oral lease". What 
he has said in his judgment amounts 
merely to this—given an unregistered lease 
of agricultural land which is not admis» 
sible in evidence and it being conceded 
that the lessor never delivered possession to 
the alleged lessee, a lessee cannot main» 
tain an action in ejectment against a person 
in poesession. In my opinion, upon the 
facts stated and specially when it is fcund 
that the plaintiff came to Court with a 
specific case that there was a written lease 
in hig favour, the case cannct be decided 
upon the assumption that there was also an 
oral lease. Assuming, however, that such 
an assumption could be made, we have 
still got to remember the distinction bet- 
ween a completed lease and an agreement 
to lease. If the Rani, notwithstanding the 
fact thet she was in possession at the time 
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her lessee in possession, did not give: him 


possession, itis difficult to hold that the ` 
transaction was anything more than-a 
mere agreement to lease. If she was hera 
self not in possession at the time of the-_ 
alleged oral settlement, the lease could not 


become operative until possession was 
recovered by her and soin that view also 
the transaction amounted cnly to an agree» 
ment to lease. This view can be supported 
by several authorities, but I shall merely 
refer to Rajah Sahib Perhald Sein v. Baboo 
Budhoo Singh (1). In that case their Lord- 
ships of the Judicial Committee observed as 
follows:—- ( 

“But how can there be any such transfer, actual 
or constructive, upon a contract under which the 
vendor sells that of which he has not possession, and 
to which he may never establish a title, The bill of 
sale in such a case can only be evidence of a con- 
tract to be performed in future and upon the happen- 
ing of a contingency of which the purchaser may 
claim a specific performance if he comes into Court 
showing that he has himself done all that he was 
bound to do.” 


Assuming, however, that the transaction 
amounted to a present demise, the question 
which still remains to be decided is whe- 
ther such a demise is complete without 
delivery of possession. Under s. 107, 
of the T. P. Act a lease of immovable proe 
perty from year to year or for any term 
exceeding one year or reserving yearly. rent 
can be made only by a registered instru- 
ment, but al! other leases of immoveable 
property may be made either by a regis- 
tered instrument or by an oral agreement 
accompanied by delivery of possession. In 
other words under this Act title cannot be 
complete in certain class of leases without 
there being a registered instrument and in 
others without delivery of possession. In 
leases of the former class the registered 
instrument takes the place of the delivery 
of possessicn by reason of a specific provis 
sion in the Statute. No doubt the T, P. Act, 
dees not apply to agricultural tenancies. 
but there is no provision in the Tenancy 
Act or any other Act to show that an 
oral settlement which is not accome 
panied by delivery of possession is a 
complete transfer, Ii is to be re- 
membered that the actual words used in 
s. 107 of the T. P. Act are “oral agree- 
ment accompanied by- delivery of posses. 
sion” and not “oral lease accompanied by 
delivery of possession,” This shows that. 
delivery of possession is necessary to. 
complete the transaction and without such 


(1) MIA 275; 2BLR PO 111,12WRPO 6 
2 Suth, 225; 2 Sar, 429 (PO). i 
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of the lease and, therefore, could easily pul. 


ui 
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‘delivery -of possession the transaction will 
merely amount to an oral agreement and 
-not a complete lease. I think that the 
provision which is to be found in this sec- 
tion represents the prevailing law with re- 
; gard to agricultural land also. As far as 
“Tam aware most of the cases in which 
it has been held that a tenancy in res- 
pect of a piece of agricultural land can 
be created by an oral agreement are cases 
where a tenant had been actually induct- 
ed on the land. If the plaintiff is not yet 
a tenant has been held by both Agarwala 
and Meredith, JJ., it follows that the 
relationship of landlord and tenant under 
the Ben. Ten, Act has not yet come into 
existence and therefore it is doubtful whe- 
ther the case will be governed by the 
Ten, Act. Assuming for the sake of argu- 
ment, however, that it will be so govern: 
ed, because the land which is the subject 
of the contract is agricultural land, I find 
no clear authority to support the view 
that an agricultural lease will be com- 
plete without delivery of possession. The 
only case in which this view seems to 
have been suggested is Sundar Ali v. 
Nur Mahmud (2) decided by a Single 
Judge: 60 C. L. J. 225 (2), but in that 
case the lessor was originally a party to 
the suit and as Agarwala, J., points out 
the report does not show whether the plainte 
iff had obtained possession from his lessor 
and then dispossessed. In any event, if the 
learned Judge who decided that case 
meant to lay down that there may be a 
complete and valid agricultural lease with- 
out delivery of possession, I am not pre- 
pared to subscribe to that view. 

In some old cases it has been pointed 
out that according to Hindu Law a 
change of possession is necessary to come 
plete a sale or gift of a corporeal pro- 
perty and a purchaser or donee from a 
Hindu who buys or receives in gift any 
corporeal property without possession, does 
not thus obtain a title, which in a suit for 
specific performance against the vendor he 
can enforce against a person actually in 
possession under a title adverse to the 
vendor. Thus it would seem that the old 
law in this country was that no transfer is 
complete without delivery of possession 
and there is nothing before me to show 
that this law was changed afterwards 
by any statute. In any case no statutory 
provision has been cited before me 
to show that there has been any such 


(2) 60 O LJ 225; 155 Ind, Oas. 733; 7 RO 618; AL 
R 1935 Cal, 202, 
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change. It is common ground that 
though no document is necessary to 
create an agricultural lease, yet if an agri- 
cultural lease is reduced to writing, it 
must ba registered. What will then happen 
in a case where a person soon after giving 
an oral lease to A, which is not accom- 
panied by delivery of possession, gives 
to B a registered written lease ? 

As Iam bound by the decision of the 
learned Judges who heard this appəal 
on points other than the one which has 
been referred to me, I cannot hold that 
the doctrine of intersse termini can ba 
applied to this case. This doctrine has 
been explained by Bayley, J., in Doe v. 
Walker (3) in these words:— 

“The right upon a lease to commence in presenti 
is (except under the statute of uses) until entry an 
intersse termini only and so is the right upon 8 
lease to Commence in futuro: each is a right only, 


not an estate. The whole estate, notwithstanding 
such right is in the lessor”. 


This observation confirms the view that 
lease is not complete without possession. It 
also follows that without recourse to some 
such doctrine a lessee will not be entitled 
to sue for possession on his own account 
without impleading the lessor. 

My conclusions therefore are as follows:— - 

(1) The plaintiff having specifically 
pieaded that there was a written unrogis- 
tered lease in his favour, cannot be allowad 
to set up the case of an oral lease though 
he could have, even apart from the onregis« 
tered lease, relied on his tenancy right, if 
be had been let into possession. 

(2) On the facts stated, the traisace 
tion relied on by the plaintiff may be 
regarded either as an agreement to lease 
or a lease which is not completed by dolis 
very of possession. 

(3) The plaintiff in such circumstances 
cannot alone maintain a suit thongh diffe- 
rent consideration might have arisen if 
his lessor was a party to the suit, 

On the whole therefore I am inclined to 
agree with Agarwala, J., and hold that the 
plaintiff is not entitled to maintain the 
suit. 


D. Order accordingly. 


(3) 108 E R 41, 
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| SIND CHIEF COURT 
Civil Revision Application No. 13 of 1939 
May 10, 1940 
Davis, C. J. AND Loso, J. 
RUPCHAND AMRITLAL AND cTHERS—~ 
PLAIntTipgs—— APPLICANTS 


versus 
JAMALUDIN DOULATKHAN KHUHRO 
~— DEFEND ANT—-OPPONENT 
Sind Encumbered Estates Act (XX of 1898), ss. 32, 
19— Liquidation scheme sanctioned by Commissioner, 
if can be cancelled by him under s. 32 — Effect of 
a — Relinquishment of management — 
ect. 
It is true that there is no specific provision in the 
Act, whereby the scheme can be cancelled once it has 


been sanctioned, but there is nothing in the Act to, 


prohibit it ox inconsistent with it, Section 32 must 
be read with s. 21, General Clauses Act and when so 
read s. 32 gives power tothe Commissioner to cancel 
the liquidation scheme which he has sanctioned and 
when such a scheme has been cancelled the position 
of the estate reverts to the position occupied under 
s. 19 of the Act before the liquidation scheme was 
sanctioned, On relinquishment of management by 
Commissioner after the cancellation of the liquidated 
echeme, proceedings, processes, executions and attach- 
ments which were stayed or suspended unders. 9 of 
the Act and the debts and liabilities barred by s, 14 
shall revive. 


O. R. A. torevise an order of the First 
Class Sub-Judge, Larkana, dated October 
` 31, 1938, 

Mr. Srikishindas H, Lulla, for the Appli- 
cants, 


Davis, C. J.—This is ‘an application 
against an order of the First Olass Sub» 
ordinate Judge, Larkane, dated October 
31, 1938, in which he held that certain 
proceedings against azamindar who had 
been taken under management and with 
respect to whose affairs ascheme of manage- 
ment had been sanctioned by the Come 
missioner in Sind and thereafter cancelled, 
did not revive and were barred, the learned 
Judge does not say under s. 20 (2), Sind 
Encum. Estates Act, 1896, but we think it 
must be that section which he had in 
mind. The proceedings to which the learn- 
ed Subordinate Judge refers as for ever 
barred, was a mortgage suit brought by 
the present applicants as plaintifis for 
Rs. 17,000 on the footing of a mortgage, 
with interest on the principal sum to date 
of suit. During the pendency of the suit, 
however, the defendant who is a zamindar 
went under protection of the manager, 
Encumbered Estates in Sind, and Notifica- 
tion No, Rev. 2024 dated April 1, 1933 was 
published at p. 752 of the Sind Oficial 
Gazetie, Part I, dated April 6, 1933; this 
. notification must have been made under 

B, 7 (2) (c), Sind Encum. Estates Act. This 
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order of management was followed in due 
course by a notification of the Commis- 
sioner in Sind sanctioning a scheme vuder 
s. 18 (b) of the Act. The order of the 
Commissioner of June 16, 1934 sanctioniag 
the scheme was published in the issue of - 
the Sind Official Gazette dated June 24, 
1934 and as a result of the sanction of the 
scheme the plaintiffs’ debt wae extinguished 
and their suit was for ever barred under 
the provisions ofs. 20 (1) and (2) of the 
Act. As compensation for the extinguish- 
ment of their debt however they were to 
receive a certain amount, decided by the 
Manager, Incumbered Estates, under s. 15 
of the Act, to be justly due and it was 
under the provisions of ss, 15 and 16 of the 
Act that the plaintiffs in the suit, the 
present applicants, received a sum of 
Rs. 900 but thereafter, it appears, though 
the liquidation scheme had been sanc» 
tioned, the Commissioner in Sind in his 
order dated June 6, 1938 published in 
the Sind Govt. Gazette dated June 
9, 1938 cancelled the liquidation scheme 
of the estate belonging to Jamaludin, 


_son of Doulat Khan Khuhro, of taluka Lar- 


kana, 

The question now arises before usas to 
whether the Commissioner in Sind has 
power to cancel a liquidation scheme which 
had been once santioned and if so, what 
are the consequences; because if he has the 
power and the consequences ate what the 
Subordinate Judge thinks them to be, 
namely that all proceedings processes, 
executions and attachments pending against 
the estate under management are for ever 
barred, it might so happen that an 
insolvent zamindar who had gone under 
management might be in a very happy 
position indeed, for the liquidation scheme 
would be cancelled, management would be 
relinquished, the estate would be restored 
to him with all proceedings for past debts 
for ever barred and all debts and liabilities 
hitherto incurred for ever extinguished. 
We do not think however that if the 
Oommissioner in Sind has this power of 
cancelling a liquidation scheme, it can mean 
that the debt or liabilities which under 
s. 20 of the Act are extinguished when 
a liquidation scheme is sanctioned, remain 
extinguished, or that proceedings, processes, 
executicns and attachments which have 
been first stayed or suspended are upon 
the cancellation of the liquidation scheme 
for ever barred, because it appears to us 
that if the Commissioner has a power to 
cancel the order sanctioning the liquida. 
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tion scheme, the result of that order must 
be to put the parties concerned back to 
the position which they occupied before 
the scheme was sanctioned. Section 19 
of the Act would then be free to operate 
and under s.19the Commissioner in Sind 
could pass an order relinquishing the 
management when in consequence, pro- 
ceedings, processes, executions and attache 
ments would under the provisions of sub» 
s. 2 (d) of s. 19 of the Act revive and 
the order of the learned Subordinate 
Judge would be wrong and must be set 
aside. And when we asked the learned 
Advocate for the applicants what power 
the Commissioner had to cancel a liquidas 
dation scheme which he had sanctioned, 
he referred us to s. 21, General Olauses 
Act; and when we went through the pro: 
visions of the Sind Encum. Estates Act 
itself, wefound there wasno provision in 
the Act specifically giving the Commis: 
sioner power to cancel a liquidation scheme 
which he had sanctioned. Under s, 30 of 
the Act he has power, however, to revise or 
modify a liquidation scheme he has sanc- 
tioned; it does not give him power to 


cancel it and it is perhaps a matter of. 


comment that in his order dated June 6, 
1938 cancelling the liquidation scheme 
sanctioned under his No, Rev. 3371 dated 
June 16, 1934, the Commissioner does not 
refer to any sectionof the Act, while in 
his order dated June 6, 1938 relinquishing 


the management, reference is made to s. 10, ° 


Sind Encum. Estates Act, 1895. 

While it may be, as the learned Advocate 
says,a matterof custom and practice for 
very many years for the Commissioner to 
cancel a liquidation scheme that he has 
previously sanctioned, it does not appear 
that the Act itself makes any provision 
for such cancellation, nor has the legality 
of such an order of the Commissioner 
ever come before this Court for decision 
or ever been decided. It may be said 
that the provisions of s. 32 of the Act are 
so wide that the Commissioner has power 
to cancel a liquidation scheme and that the 
provisions of s, 30 which give him power 
to revise or modify a scheme are not in- 
consistent with reading s. 32 of the Act in 
such a manner as to give him the power to 
cancel a scheme, because s, 32 reads as fol- 
lows : 

“The Commissioner may, of his own motion, or on 
the application of any person concerned, callfor pro- 
ceedings in any case under this Act, and pass such 
order thereon consistent with the provisions of this 
Act as he thinks fit.” 

These words are very wide, but it may 
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be said that they do not apply to such 
an important matter as the cancellation 
of the liquidation scheme which has been 
Sanctioned and that if the Legislature 
thought it proper to make a special provi- 
sion for revision or modification of a scheme, 
so all the more would they have thought it 
Proper to make special provision for the 
cancellation of a scheme ; but the scheme 
of the Act contemplates a relinquishment 
of the management only before a liquidation 
scheme has been sanctioned under s. 19 of 
the Act, and once a liquidation scheme hag 
been sanctioned, management can be termis 
nated only by an order under s, 27 of the 
Act, It may be said the Act does not cons 
template that once a liquidation scheme has 
been sanctioned, management should be 
terminated before the liquidation scheme 
has fulflled its purpose and the estate has 
once more been restored to solvency; but 
the provisions of s. 21, General Clauses 
Act, must, we think, be read with s. 32, 
Sind Encum., Estates Act, and we are not 
prepared today to interfere with a custom 
and practice that has extended over a 
period of decades and which has been 
held necessary for the proper working of 
this Act, It is true that there is no spa- 
cific provision ia the Act, whereby the 
schema can be cancelled once it has been 
saactioned, but there is nothing in the Act 
to prohibit it and we think nothing in the 
Act inconsistent with it. We think therefore 
that the order of the Comnissionsr dated 
June 6,1938 cancalling the liquidation schema 
should be read as an order under s, 32, 
Sind Incum,. Act, real with s. 21, General 
Clauses Act, Xof 1897 and we suggest in 
future that as the Oommissioner in an 
order relinquishing management such as 
that of June 6, 1938 refers tos. 19, Sind 
Incum. Estates Act, so in an order cancell- 
ing the liquidation scheme raferance should 
also be made to proper provisions of tha 
proper Acts, 

We think, therefore, that the Commissoner 
has power to cancel the liquidation scheme’ 
which he has sanctioned and we think when 
such a scheme has been cancelled the posi- 
tion of the estate reverts to the position 
occupied under s. 19 of the Act before the 
liquidation scheme was sanctioned. Under 
that section, before a liquidation scheme has 
been sanctioned, the Commissioner may fix 
a date on which management should be 
relinquished, and on the date so fixed, 
among other things, proceedings, processes, 
executions and attachments which were 
stayed or suspended under s. 9 ofthe Act 


456 
and the debts and liabilities batred by s. 14 
shall revive. Therefore, we think that when 


on June 6, 1938 the Commissioner fixed J une. 


“19, as the date on which under s, 19, Sind 
Encum. Estates Act, themanagement should 
be relinquished, so on that date the 
plaintifs’ suit for Rs, 17,000 on the footing 
of this morfgage deed revived. We think, 
therefore, the order of the learned Judge 
was wrong and must be set aside, We 
accordingly allow this revision application. 
There would be no order as to costs as 
there has been no appearance for the other 
side. 


S. Order set aside. 
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KHOBHARI LAL AND 0THRRS-—PLAINTIPRS 
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Co-sharers—Ouster—Haclusive possession of com- 
mon land by one —Objection by others—Co-sharer in 
possession 18 liable to pay compensation in respect of 
profits earned by him by his cultivation—Suit by 
others for their share in net profite, limitation a pplic- 
able—Limitation Act (IX of 1908), Arts, 120, 109— 
Interest Act (XXXII of 1839), 5. 1, prowiso—Interest 
on compensation payable byone co-sharer to an- 
other. 
< A co-sharer who is in separate possession of the 
common land irrespective of what his share of such 
land would be on partition, to the exclusion of or in 
spite of objection from the other co-shsrers, is under 
an obligation either to account or to pay compensation 
to them in respect of the profits earned by him by his 
own industry, 

[Case-law referred to.] 

Compensation in such cases is a matter of justice, 
equity and good conscience, and is to be moulded ac- 
cording to the justice of the case, Watson & Co. v. 
Ramchand Duti (4), relied on. [p. 458, col, 2.] 

The suit by the other co-sharer for recovery of their 
proportionate share ofthe net produce of the common 
land cultivated by the defendent co-sharer in ex- 
clusive possession, is governed by Art. 120 and not 
by Art. 109, Lim. Act, Midnapore Zamindari Co. ¥. 
Naresh Narayan Roy (6), Robert Watson &Co. v, 
Ramchand Dutt (6), 35 Ind. Cas. 430 (9) and 156 Ind, 
Cas, 640 (10), relied on. 

Mesne profits and compensation as between co- 
.Sharers are both in nature of damages for exclusion 
irom common property, Interest is Payable by law, 
Within the meaning of the Proviso in the Interest 
Act, on compensation from a co-sharer no less than on 
mesne profits strictly so-called (even a part from their 
ead definition as including interest), [p. 481, 
col, 1, 

[Case-law discussed ] 

The findings of the lower Appellate Court of fact 
cannot be properly challenged in second appeal, 
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A. from the appellate decrees of the 
Additional District Judge, Shahabad, dated 
February 17, 1938, 


Messrs. Jaleshwar Prasad and Phulan 
Prasad Verma, for the Appellante. 


Messrs. Nirsu Narain Sinha, J.N. Sahai 
and G. C. Das, for the Respondents. 


Dhavle, J.—These are appeals by defen- 
dants Nos, 1 to 5, the contesting defendants 
in the two suits out of which they have 
arisen, Plaintiffs were the five anna pro- 
prietors of two tauzis in Maueas Ramdhan- 
pur and Ohakia, and the defendants pro- 
prietors of nine annns in those touzis, while 
the proprietor of the remaining two annas 
was joined as a pro forma defendant. 
The suits were ‘brought for recovery of the 
plaintiffs’ proportiocate share of the net 
produce of certain lands by way of com> 
pensation on the allegation that the lands 
were bakhast and had been cultivated by 
the contesting defendants to the exclusion 
of the plaintiffs, The substantial defence 
was that the lands had been cultivated 
not by or for these defendants but by 
defendant No. 6 as a tenant of the sixteen 
annas proprietors. Ths trial Osart rejected 
this plea and held that defendant No. 6 
was the ziratia of these defendants. It 
found the produce claimed to be excessive, 
and decreed the suits in part, Defendants 
Nos. i to 5 appealed, and there was a cross- 
objection by the plaintiffs. The lower 
Appellate Oourt agreed with the trial Court 
as regards how the lands were used by 
defendants Nos, 1 tod to ths exclusion of 
their co-sharers, the plaintiffs but saw no 
reason to reduce the produce claimed by 
the plaintiffs in the manner adopted by 
the trial Court. 


It was contended before us on behalf of 
the appellants that there was no allegation 
of the plaintiffs’ ouster in the plaints, and 
that, therefore, they should not have been 
allowed to make out such a case in the 
evidence, and that it should have been held 
on the case set up in the plaints that the 
plaintifis were entitled to no compensation 
at all. This point was agitated in the 
lower Oourts, where Shiva Narain v. 
Chandra Sekhar (1) and Dulhin Shyam 
Sundar Koer v. Sheorachan Kuer (2) were 
relied on in support of the proposition that 


(1) AIR 1933 Pat, 616; 150 Ind. Gas, 251;6 R P 
28, 


(2) AIR 1937 Pat. 235; 168 Ind, Oas. 597; 9 R P 502; 
3 B R 449, 
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a cosharer who is in separate possession 
of the common land (irrespective of what 
his share of such land would be upon 
partition), without ouster or exclusion of, 
or without objection from, the other co: 
sharers is under no obligation either to 
account or to pay compensation to them in 
respect of the profits earned by him by his 
own industry. The lower Courts accepted 
this proposition as correct, but held that it 
had no application to the facts of these 
suits; and the lower Appellate Court in 
particular, after expressly conceding that 


no specific case of ouster had been made 


in the plaints, found that the allegations 
in the plaint amounted to “an allegation 
of defiance of the plaintiffe” so as to entitle 
them to compensation. Manohar Lall, J., 
before whom these appeals came in the first 
instance, referred the matter to a larger 
Bench on the ground that the decisions 
in Shiva Narain v. Chandra Sekhar (1) and 
Dulhin Shyam Sunder Koer v. Sheorachan 
Kuer (2) were decisions of Judges sitting 
singly. But the proposition of law which 
is tote clearly gathered from them and is 
based on Chandra Kishore v. Biseswar Pal 
(3) has not been controverted before us at 
all and seems well-established by high 
authority. The liability of a co-sharer to 
pay compensation was ` decided by their 
Lordships of the Judicial Committee in Wate 
son & Co. v. Ramchund Dutt (4) as a matter 
of “justice, equity and good conscience” 
in the fcllowing circumstances: The com- 
pany, a co-sharer of the plaintiffs, was in 
actual occupation of a part of the landa 
held in common, cultivating it as if it had 
been its separate property, and when the 
plaintifis attempted to enter upon the same 
land, in order to carry on operations thereof 
inconsistent with the work already being 
earried on by itself, resisted aud prevented 
this attempted entry. Their Lordships held 
that the resistance, being made by the 
company in cccupation simply with the 
cbject of protecting itself in the profitable 
use of the land, in good husbandry, and not 
in denial of the plaintiffs’ title as cc-sharers, 
did not amount to ouster, nor entitle the 
cossharers so excluded to a decree for joint 
possession or damages or an injunction, but 
only to compensation in respect of the 
exclusive use and benefit of the land by 
the ecmpany. This was reathirmed by the 
Judicial Committees in Midnapur Zamindari 


(3) 55 © 396; 109 Ind. Cas, 747; A I R1928 Cal, 216; 
32 OW W 29], 
(4) 18 O 10; 17 I A 110; § Sar, 535 (PO). 
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Co. v Naresh Narain Roy (5) and Midna- 
pur Zamindari Co. v. Naresh Narayan Roy 
(6) (the report in Midnapur Zamindari Co. 
v. Naresh Narain Roy (5) is in the 
result inaccurate), in which Sir John Edge 
said : 

“Where lands in India are held in common by 
co-sharers, each co-sharer’ is entitled to cultivate in 
his own interests in a proper and husbandlike 
manner any part of the lands which is not being 
cultivated by another of his co-sharers, but he is 
liable to pay to his co-sharers compensation in 
respect of such exclusive use of the lands. Such an 
exclusive use of lands held in common by co-sharer 
is not an ouster of his co-sharers from the pro» 
prietary right as co-sharers in the lands.” 

Having regard to-the context and the 
decision of the Judicial Committee in 
Lachmesmur Singh v. Manowar Hossain (7) 
in which Lord Hobhouse had distinguished 
Watson & Co. v. Ramehund Dutt (4) as a 
case of exclusion of the plaintiff co-sharers, 
I agree with the view taken in Chandra 
Kishore v. Biseswar Pal (3), that this passage 
could not have been intended to lay down 
a co-sharer's liability to compensation, whe- 
ther cr not he had resisted his co-sharers 
or acted in defiance of a claim to joint 
possession made by them. It was on the 
ground of the absence of such resistance 
that James, J. declined in the case in 
Shiva Narain v. Chandra Sekhar (1) to 
hold the defendant liable when the plain» 
tif, instead of taking his share ia the 
cultivation, had chosen to sit still and do 
nothing, and then, after the land had been 
cultivated by another co-sharer, had made 
what was practically a claim for an 
account, In the other Patna case referred 
to by the lewer Courts. Khwaja Muham- 
mad Noor, J. upheld the view of the lower 
Court that the defendant was liable be- 
cause the evidence showed that he had 
cultivated the land in spite of the demand 
of the plaintifs men for her share of it, 
thus excluding her from it. It seems to 
me impossible, after the Privy Council 
decision in Lachmeshwar Singh v, Manowar 
Hassain (T) to take the passage in 
Midnapore Zamindari Co. v. Naresh 
Narain Roy (5) apart from the facts of the 
case and tohold that our plaintifs would 
have been entitled to compensation even 
if they had never objected to the defen- 
dants’ exclusive use and occupation of 


(5) 51 I A 293; 80 Ind, Oas. 827; A IR 1924 P O 144; 
51 0631; 290 W N 34; 26 Bom, L R 651; 41M L J 
23; 35M L T 169; (1924) M W N 723; 20 LW 770;LR 
5 A (P 0)137;23A LJ 76; 3 Pat. LR193;6 PLT 
750 (P O). 

65290 W N 270; A T R 1925 P O9 6E LT 750 


(P OC). 
(7) 19 O 253; 19 I A 48; 6 Sar. 183 (P O). 
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these bakasht lands. As to the case 
made out in the plaints, the learned 
Advocate for the appellants has placed 
before us the plaint relating to Ramdhan- 
pur, and reading this as a whole, and 
having regard in particular to paras. 6 to 
8, it seems clear that the allegations did 
substantially amount to plaintifs’ deliberate 
and continued exclusion from their share 
of the bakasht lands. Plaintiffs were 
therefore entitled to adduce evidence of 
how the defendants’ have acted in defiance 
of their rights, The first point raised on 
behalf of the appellants thus fails, 

It was also urged on behalf of the 
appellants, though somewhat faintly, that 
the suits were governed by Art, 109, Lim. 
Act. They were instituted in 1935, and 
the claims were in respect of the years 1337 
to 1340 Fasli, If Art. 109 applied, about 
half the claims would be barred, for, 
this article prescribes a period of three 
years from the time “when the profits are 
received” for suits “for the profits of 
immovable property belonging to the 
plaintiff which have been wrongly received 
by the defendant.” The lower Courts have 
heldthat the limitation applicable is six 
years under Art. 120 which was applied 
in Robert Watson & Co. v. Ramchund 
Dutt (8), and Midnapore Zamindari Co. v. 
Narash Narayan Roy (6). (The report of 
this Midnapur Zamindary case in Midna- 
pore Zamindari Co, v. Naresh Narayan Roy 
(6) does not bring out the point of 
limitation, which was considered by their 
Lordships of the Judicial Committee on an 
application for rectification ofthe Order in 
Council), Much the same view was taken 
by Mullick, J. in Kishen Dayal Singh 
v. Keshun Deo Jha (9). The learned Advo- 
cate for the respondents has also brought 
to our notice Siddalinga Gowd v. Bhimana 
Gowd, 156 Ind. Cas. 640 (10) where again 
the question was considered by the Madras 
High Court, and it was pointed out that 
Art. 109 cannot apply to cases between co: 
owners : 

“because in sucha case the property cannot be 
said to belong to the plaintiffs alone, nor could the 


profits received by the other co-owners be held to 
have been wrongly received by them,” 


h The lower Courts therefore were clearly 
tight in holding thai the limitation applic- 
able to these cases is that under Art, 120. 


It was further urged on behalf of the 
(8) 23 O 799, 
oe PLJ 69; 35 Ind. Oas. 430; A I R1916 Pat, 


(10) 156 Ind. Cas. 640; A I R 1935 Mad. 781; 68 
ML J 487; 41 L W 138; (1935) M W N 107; 8R 
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appellants that the ccmpensation should 
have been calculated on a rental basis 
and not on the basis of the produce of tke 
lands in the years in suit. But compensa 
tion in such cases isa matter of justice, 
equity and good. conscience, see Watson 
& Co. v. Ramchund Dutt (4) andis to be 
moulded according to the justice of each 
particular case, as Lord Hobhouse said 
of mesne profitsin Grish v, Shoshi (11). 
The lower Courts have found tbat the 
appellants cultivated the bakasht lands 
not through tenants but by their own 
giratia, and did so not in the open exer- 
cise of their right as co-sharers but after 
procuring an order against them under 
s. 144, Criminal F. ©. and a collusive 
proceeding under s. 69, Ben. Ten. Act, 
which was unsuccessfully resisted by the 
plaintiffs. The defendants themselves had 
moreover obtained from the plaintiffs 
compensation for some bakasht land for 
1926 on the basis of the net produce, and ` 
for the years 1334 to 1336 had themselves 
had to pay compensation for the lands in 
suit on tke same basis. The learned 
Advocate hasreferred to Din Dayal v. 
Tarak Nath (12), a case in which the 
liability for excess cultivation of khudkaat 
land was taken at the fair rate of rent, 
and it was said that thisis usually cal- 
culated cn the rent cf non-oceupancy 
tenants. But that was a suit for profits 
under the Agra Ten, Act with its special 
provisions. I can see no sufficient reason, in 
the particular circumstances of these cases, 
to place the appellants’ liability to pay 
compensation on a rental basis, instead of 
the basis adopted inter partes from 1926 on- 
wards, 

As regards the produce, exception was 
taken on behalf of the appellants, when 
we first heard these appeals, to the finding 
of the lower Appellate Court on the ground 
that it had not takoņ into account the 
notorious fall in the prices of agricultural 
produce which was judicially noticed by a 
Fall Bench of this Court in Nathuni Thakur 
v. Ramsaran Singh (13). We therefore 
remanded the case for a fresh finding on 
the point, and the finding is against the 
appellanis. The learned Advocate has 
assailed it as incorrect in an arithmetical 
sense; but in the first place, he has not 


an 27 O 951; 27 IA110;,4 O WN 631; 7 Sar. 687 


(12) A I R 1932 AN, 241; 143 Ind. Cas. 105; 16 R D 
369; Ind. Rul, (19333 All 185. 

(18) 11 Pat. 654; 189 Ind, Oas. 191; A IR 1932 Pat. 
225; 13 P L T 377; Ind, Rul. (1932) Pat. 219 
(F B). 
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been able to collect all the necessary 
figures, and secondly, the proper place to 
argue on these figures wasthe final Court 
of fact. The finding of the lower Appellate 
Court is essentially oneof fact and cannot, 
in my opinion, be properly challenged in 
these second appeals. 

I now come to the only other point urged 
before us, and urged most strenuously, vi Z. 
that the plaintiffs are not entitled to any 
interest on the compensation year by year 
as Claimed by them and included in full 
in the decree of the lower Appellate Court. 
In Inglis v. Sarju Prasad (14) it was ex» 
pressly ruled by this Court that interest 
was awardable on compensation which the 
defendant co-sharer in a partition suit had 
been held liable to pay for appropriating 
the profits of the joint property for a number 
of years, This was done on what Mullick, 
J., called equitable grounds, after examin- 
ing the Interest Act, Act XXXII of 1839, 
and various decisions including Hurroper- 
saud Roy v. Shamapersaud Roy (15). The 
learned Advocate for tha appellants has 
contended that this can no longer be treated 
as good law in view of the tecent decision 
of their Lordships of the Judicial Committee 
in B, N. Ry. Co. v, Ruttanji Ramji (16) in 
which Sir Shadi Lal pointed out that there 
was 
“neither usage nor any contract, express or implied to 
justify the award of intereat. Nor is interest payable 
by virtue of any provision of the law governing the 
ease, Under the Interest Act, XXXII of 1839, the 
Court may allow interest to the plaintiff if the amount 
claimed is a sum certain which is payable at a certain 
time by vintue ofa written Instrument. But it is 
conceded that the amount claimed in this case was not 
asum certain. The interest, Act however contains a 
proviso that ‘interest shall be payable in all cases in 
which it is now payable by law.’ The provsio applies 
to cases in which the Court of Equity exercises juris. 
diction to allow interest. As observed by Lord 
Tomlin in Mani & New Brunswick Electrical Power 
Co, v. Hart (17), at p. 640. “Inorder to invoke arule 
of equity it is necessary in the first instance to estab- 
lish the existenceofa state of circumstances which 
attracts the equitable jurisdiction, as, for example, 
the non-performance of a contract of which equity 
can give specific performance.” The present case 
does not, however, attract the equitable jurisdiction 


of the Court and cannot come within the purview of 
the proviso.” 


(14) 3 Pat. 311; 83 Ind, Cas, 572; A I R 1924 Pat, 633; 
6 P L T 297, 
ay 30654; 5 I A 31; 10 LR 498: 3 Sar. 782 


D). 

(16) 65 I A 66; 173 Ind. Oas. 15; A IR 1938 PO 67: 
ILR (1938) 2 Cal, 72; 32 S L R 374; 1938 O L R119; 
19 P L T 125; (1938) A LJ 169;10 RPO 216; 47L W 
281; 19380 W N 261; 1938 AL R 167;4 BR 374; 
(1938) 1 M L J 640; 67 OLI 153; 42 O W N 985; (1938) 
MW N 646; 40 Bom. L R 746 (P O). 

(17) (1929) A O 631 (640); 119 Ind. Oas. 615; AIR 
1929 P O 185;98 L J P O 146; 141 L T 370. 
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This was, however, said in a suit for re- 
covery of the price of work done by a con~ 
tractor, and the earlier decision of the 
Judicial Committee, Hurropersaud Roy V. 
Shamapersaud Roy (15), would seem to be: 
more in point in the cases before us because 
there the question of interesi on wasilat 
was expressly considered by their Lordships: 
of the Judicial Committee. Sir Robert 
Collier referred to the Interest Act and the 
proviso that “interest shall be payable in all 
cases in which itis now payable by law,” 
and said : 

“And that refers their Lordships to the state of the- 
law and the practice in India independently of the 
statute. They have taken some pains to- ascertain: 
what that law and practice has been...'Their Lord- 
ships find that this resolution (a resolution come to 
in 1850 ata sitting of all the Judges of the Sudder- 
Court at Caclutta) has been, to a great degree, acted 
upon in subsequent casee ; indeed there have been: 
subsequent cases in which interest has been given at 
a date prior to the institution of a suit, and their- 
Lordships are far from sayingthat such cases have 
been wrongly decided.” 


It has not been suggested before us that 
there is anything in the recent decision of 
the Judicial Committee in B, N, Ry. Co. v. 
Ruttanji Ramji (16) to weaken the authority: 
of the express decision in Hurropersaud 
Roy v, Shamapersaud Roy (15), but it has- 


“been pointed out that this latter was a cage 


of mesne profits, while the claims that we- 
are dealing with are claims for compensa» 
tion. But the difference between mesne 
profits and compensation in the case of 
co-sharers tends on occasion to be very fine 
indeed, so much so that in J. H. Pallinson 
v. Srimati Bindhya Debi (18) Wort, J., who: 
elaborately examined the Interest Act and a 
number of reported decisions including 
Hurroparsaud Roy v. Shamapersaud Roy (15) 
and the casein Inglis v. Sarju Prasad (14) 
expressly distinguished the latter as a. 
case of mesne profits. There was no statu- 
tory definition of mesne profits in 1850, nor 
is one to be found in the Civil P, 0. of 1859, 
The Code of 1877 gave by way of an expla- 
nation tos. 211, a definition of mesne profits: 
without however including interest. It was 
in the Code of 1882 that interest was includ 
ed in the definition for the first time, the- 
definition in the present Ccde being even 
more elaborate. It will thus be seen how 
the definition of mesne profits has been: 
gradually evolved, while the Courts have 
been holding for a very long time that 
interest may be awarded on mesne profits. 
And though the liability of a co-sharer to 
pay compensation rather than mesne profits 

(18) 12 Pat. 216; 146 Ind, Cas. 56; A ‘IR 1933 Pat.. 
196; 14 P L T 149; 6 R P 225. 
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“for the exclusive use of land held in common 


“was decided by their Lordships of the Judie 
cial Committee in 1890 in Watson & Co. v. 


‘trial Court 


Ramchund Dutt (4), cases have occurred 
since in which the distincticn between 
compensation and mesne profits wes far 
from clear, 


Thus, in Inglis v. Sarju Prasad (14), the 
had decreed partition and 
mesne profits, but on appeal it was held 
by the Calcutta High Oourt (F. A, No, 438 
of 1911, decided by Fletcher and Richard- 


:son, JJ. on June 10, 1915) that the plaine 


tiffs were entitled not to mesne profits but 
to ordinary accounts as between co-owners 
in a partition suit: and it was thus that 


:arose the compensation which was dealt 


with in the case from Inglis v. Sarju 
Prasad (14), compensation from a co» 
sharer proprietor who after the expiry of 


‘hia leases of the plaintiffs’ undivided shares, 


had retained possession of the entire 


-bakasht on a claim of occupancy right which 


‘he failed to make 


out. In a somewhat 
similar case, Gray v. Bhagu Mian (19), 


“however, which. was taken up to the Privy 
‘Council at alater stage on the question of 


how the mesne profits were to be calculated, 
see Gray v. Bhagu Mian (19), it appears 
from the record of F. A. No. 62 of 1918 (de- 


-cided by Ross and Dass, JJ, on April 20, 


dari. 


1921) that the trial Court had given a 
decree for joint possession, with mesne 
profits of an undivided share ina zamin- 
This was in a suit for partition 
brought after the expiry of a lease taken 
by the principal defendant who subsee 
quently obtained a fresh lease from plain- 
tiffs’ co-sharers. This Oourt upheld tke 


-decree for mesne profits so far as it was 
-challenged in appeal, viz., in respect of 


plaintiffs’ share of the bakasht land which 
had been claimed by the contesting defen- 
‘dantas his raiyati holding. It does not 
seem easy to appreciate the difference bete 
ween the compensation awarded in Inglis 


“V, Sarju Prasad (14), and the mesne profits 


. 


in Gray v. Bhagu Mian (19), after his fresh 
lease from the co-sharer defendants. 

Again in Gurudas Kundu v. Kunwar 
Hemendra Kumar Roy (20), three fami- 
lies of zgamindars were entitled to 


(19) A I R 1920 P O 82; 121 Ind. Cas, 540; 9 Pat. 621; 


571A 105; Ind, Rul. (1930) P © 76; (1930) A L J 128; 
31L W 425; 34 OW N 257; 82 Bom. L R 525; 7 
e ` N 303; 58 M L J 215; (1930) M W N 3580 

(20) 56 I A 290; 121 Ind. Oas. 525; 50 O L J 369: 
A I R 1929 P O 300; 34 O W N 89; Ind. Rul. (1930) P G 
61; 31L W7; 32 Bom. L R 148558 M L J 74; 5701; 
(1930) M W N 553 (P O. 
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certain shares to land. of which on re» 
formation after diluvion the Govt. took 
possession aud gave a patni lease. One 
of the three families, the Kundus, then re- 
covered the land from the Govt. and con- 
tinued the patnidar in possession, Subse- 
quently the other two families sued the 
Govt, the Kundus, and the patnidar, claim- 
ing possession of their shares and mesne 
profits and the suits were decreed by the 
trial Court and finally by the Privy Council: 
see Basanta v. Secretary of State (21). The 
case again went up to the Privy Council on 
the question whether the decrees were not 
for joint and several liability of the various 
defendants for the meene profits. In holding 
that the decrees were to be construed 
applicando singula singulis, Lord Dunedin 
said : 

“Their Lordshipshave grest difficulty in looking 
upon Srish (the patnidar ) as a trespasser, or, for 
that matter, in one sense, even the Kundus as trespas- 
sers, because they were in possession of the land and 
on the only legal title to it which existed viz, the 
lease from the Govt. It is quite true in one sense 
that they were in wrongful possession because they 
had takenthe whole profits whereas they were only 
entitled to six annas of the profits and not to sixteen 
annasof the profits.” 


It may be observed that out of the other 
two families one had not applied to the 
Collector at all, while the other had done so 
like the Kundus but had taken no steps 
to establish their right to the lands as a 
re-formation in situ. It does not appear 
that the Kundus had claimed more than 
their six anna title to the land before the 
Collector or denied, at that stage at any 
rate, the teneanna title of their co:sharers, 
They had an undoubted right to be on the 
land as six-anna proprietors, but they ap 
parently rendered themselves liable to 
mesne profits, even without any denial of 
the title of their co-sharers, by reason | 
that their possession was wrongful sub 
modo. 

But be this as it may, mesne profits and 
compensation as between cosharers are 
both in the nature of damages for exclusion 
from common property and this funda- 
mental identity is brought out very clearly 
in Raghubans Narain Singh v, Khub Lal - 
Singh (22),a casein which there was ori- 
ginally a decree for joint possession and 
mesne profits. On appeal, thera was a 


(21) 44 O 858; 40 Ind. Oas. 337; A IR 1917 P O 18; 
441 A104:1 PL W 593; 32 MLJ 505; 21 O W N 642; 
15 A LJ 398; 25 O L J 487; 19 Bom. LR 430; (1917) 
M W N 482; 3 L W 117; 22 M LT 310 (P 0). ` 

(22) 11 Pat, 22; 133 Ind. Oas. 730; A I R 1931 P O 209; 
58I A 299; 61M L J 186; 35 O WN 949 Ind, Rul 
(1931) P O 266;12 P L T 737; (1931) M W N 1301; 35 L 
W 49 (@ ©). 


1941 


remand, and the new decree gave compen 
sation instead of mesne profits and in 
respect of a smaller area. There was a 
fresh appeal which was compromised, the 
respondent, agreeing to pay Rs. 900 over 
and above what had been ordered by the 
lower Oourt. Then arose the question whee 
ther the compensation was or was not to 
be assessed like mesne profits until posses- 
sion given. As regards mesne profits,O. XX, 
r. 12, Civil P. C. empowers the Court to 
pass a decree for mesne profits not only up 
to the institution of the suit but also up to 
the delivery of possession to the decraee 
holder or the expiration of three years from 
the date of the decree, whichever event 
first occurs. There being no such provision 
as regards compensation, this Court de- 
clined tohold that compensation had been 
or could be awarded for any period subses 
quent tothe institution of the suit, for no 
Court has in general any jurisdiction to 
pass a decree in respect of a cause of action 
that has not accrued tothe plaintiff at the 
date of institution of his suit: see Khub 
Lal Singh v. Raghubans Narayan Singh 
(23). On appeal tothe Judicial Committee 
the identity of the compensation with mesne 
profits in this respect was, as Lord Blanes- 
burgh said, “confirmed by reference to 
Robert Watson & Co. v. Ramehund Dutt 
(8), where, asa matter of equity and good 
conscience, the payment of compensation 
was in point of duration brought into accord 
with the principles of O, XX, r. 12”. 

It seems to me very difficult, not to say 
impossible, after all this, to make any dis- 
tinction between mesne profits as defined in 
our Civil P. O. and the compensation that 
was established in Waston & Co, v. Ram- 
chund Dutt (4) even as regards interest 
which was held payable on mesne profits 
irrespective of the Interest Act and also 
irrespective of any statutory definition of 
that term as including interest, Having 
regard towhatI have ventured to call the 
fundamental identity of mesne profits and 
compensation, I would accordingly hold 
that interest is payable by law, within the 
meaning of the provisoin the Interest Act, 
on compensation from a co-sharer no Jess 
than on mesne profits strictly so called 
(even apart from their statutory definition as 


_ including interest), and that interest was 


therefore rightly awarded on the compensa: 
tion in Inglis v. Sarju Prasad (14), though 
fcr rather different reasons than those on 
which Mullick, J., based his judgment, The 


(23) 7.Pat. 491; 113 Ind, Oas. 577; AI R 1928 Pat. 
565;9 PL T 720. 


JAGGO BAI v. HARIHAR PRASAD SINGH (ALU) 


- duced from 6 per cent, to 4 per cent. 


461 


result is that I would dismiss these appeals: 
with costs. 

Harries, ©. J.—I agree. 

D. Appeals dismissed. 


ALLAHABAD HIGH COURT 
© Full Bench 
Application No. 47 of 1939 
November 18, 1940 
Taom, O. J., OOLLISTER AND 
Ganca Nata JJ. 
JAGGO BAI-—Dzgrenpant—A PPLIOANT 


versus 
HARIHAR PRASAD SINGH~— 
Puaintiryr—Opposites Party. : 

Civil Procedure Code (Act V of 1908), 8, 110—Trial.. 
Court's decree modified in appellant's favour— 
Amount involved more than Rs. 10,009—Certificate: 
under s, 110, can be granted, 

An appellant is entitled to challenge the decision 
of a High Oourt even ifthe High Oourt has modi-. 
fied in his favour a decision of the trial Court where- 
the amount involved is Rs, 10,000 or upwards. 

The decision of the trial Court in regard to the 
defendant’s liability to refund the sum of Ra, 26,000 
as claimed by the plaintifi was affirmed by the 
High Court. The rate of interest was, however, re- 
At 6 per cent 
the liability in respect of interest amounted to- 
Rs. 18,700 and at 4 percent, to Rs. 12,380. Theap- 
pellant, however, denied his liability for interest. 
and applied for leave to appeal to Privy Council : 

Held, that the leave could be granted under- 
s. 110, Civil P.O. 86 Ind. Oas. 504 (1), relied on.. 
182 Ind. Oas. 367 (2), distinguished, 185 Ind, Cas,. 
513 (3), Overruled. . 

App. for the leave to appeal to Privy 
Council from the decision of Thom O, J. 
and’ Ganga Nath J. reported in. 


Mr. Mushtaq Ahmad, for the Applicant. 


Messrs. N. P. Asthana and Ambika Pra- 
sad, for the Opposite Party, 


Thom, C. J.—This is a defendant-appel- 
lant’s application for leave to appeal to the 
Privy Council. The suit against the defen- 
dant was one for specific performance ofa. 
deed of assignment cf certain mortgagee 
rights. The defendant along with others 
agreed to sell certain mortgagee rights to. 
the plaintiff for a sum of Rs. 52,000 on 
December 16, 1928. Upon that date the plain- 
tif paid half the purchase price namely 
Rs, 26,000. For reasons which it is unneces- 
sary to mention in disposing of this appli- 
cation the deed of assignment was never 
completed. The plaintiff in his plaint prayed. 
for an order against the defendant to execute: 
the dead of assignment and in the alter- 
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native for a refund of the amount paid with 
‘interest. Ata late stage in the proceedings 
in the trial Court, the plaintiff withdrew his 
prayer for an order for specific performance. 
In the result the trial Court decreed the 
suit for Rs. 26,000 plus interest at the rate 
of 6 per cent. The defendant appealed. This 
Court affirmed the decision of the trial 
‘Court in regard io the defendant’s liability 
to refund the sum of Rs, 26,000. It however 
reduced the rate of interest from 6 per cent. 
‘to 4 per cent. At 6 per cent, the liability in 
respect of interest amounted to Rs. 18,700 
and at 4 percent. Rs. 12,380. Asa result 
of the modification of the trial Oourt’s 
decree, therefore, the liability of the defene 
-danteappellant was reduced by Re, 6,320. In 
support of her application for leave to appeal 


it was contended for the appellant that the 


decision of the trial Court had not been 
‘affirmed by the High Court and that there- 
fore she was entitled to leave to appeal in 
‘virtue of the provisions of s, 110, Civil P. O. 
Under this section the parties are not entitl- 
-ed to appeal to the Privy Oouncil, “where the 
-decree or final order appealed from affirms 
the decision of the Oourt immediately below 
the Oourt passing such decree or final order” 
-unless the appeal involves some substantial 
-queation of law. It was conceded by learned 
Counsel for the applicant that no substantial 
-question of law was involved in the present 
case. There can be no doubt that the decree 
of the High Court did not completely affirm 
“the decision of the trial Court. Jn one 
importent respect the decision of the High 
‘Court modified the decree of the trial Court. 
“As a result of the modification the appellant 
was relieved of the liability amounting to 
Rs. 6,320. 

It was contended for the plaintiff-respon- 
dent that there had in fact been no substan- 
‘tial modification in the decision of the trial 
“Court so far as the main questions in issue 
in the suit were concerned and further that 
.sucb modification as had been effected by 
“the High Court was in favour of the appel- 
lant. In these circumstances, it was urged 
for the respondent thatthe appeal did not 
-comply with the provisions of s, 110, Civil 
P. O., and accordingly the application for 
-6 certificate under that section should be 
refused. From both sides of the Bar we had 
-extensive citation of authority upon the 
question raised. In our judgment however 
itis unnecessary torefer in detail to the 
‘decisions cited by Counsel. The question in 
issue inthe present application has in our 
judgment been concluded by the decision of 
the Privy Council in the casein Annapurna- 


JAGGO BAI V., HARIHAR PRASAD SINGH (ALL.) 


19210 


bai v. Ruprao (1), ìn that case the relevant 
facta were that the trial Court had awarded 
a widow Rs. 800 per annum as maintenance. 
This sum was increased to Rs. 1,200 per 
annum by the High Court. The widow's 
claim for maintenance in her defence was 
for Rs 3,000. In these circumstances the 
Privy Council held that the widow was 
entitled to appeal to the Privy (Oouncil 
against the decree of the High Court. In 
the memorandum of appeal apparently the 
appellant had sought to challenge the 
concurrent findings of the Oourts below 
on other points. In the course of the discuse 
sion before the Board however Oounsel 
for the appellant intimated that the appeal 
be confined to the question as to the amount 
of maintenance to which the appellant was 
entitled. The judgment ofthe Board isin 
the following terms: 

“In the opinion of their Lordships the contention 
of the petitioners’ Counsel as to the effect of 8. 110, 
Civil P. O., is correct, and the petitioners had a 
right of appeal, They should have special leave to 


appeal, but it should be Jimited to the question as 
to the maintenance allowance." 


The question as to whether the Privy 
Council intended to hold thatthe appellant 
was not entitled to challenge the -decision 
of the High Court on the points upon which 
there were concurrent findings is one of 
considerable difficulty and one which has 
been the subject of extensive discussions in 
a number of cases to which we were referred 
inthe course of argument. We do not con: 
sider it necessary to pronounce upon this 
points, It may well be that the Privy Gouncil 
were in doubt as to whether an appeal lay 
against the concurrent findings of the Courts 
below, but inasmuch as the respondent was 
not represented before the Board they pre» 
ferred to express no opinion“ upon that 
matter, more especially as Counsel for the 
appellant had intimated that he wished to 
restrict the appeal to the question as to the 
amount of maintenance to which the appel- 
lant was entitled, Be that as it may, the 
Privy Council did decide that an applicant 
is entitled to challenge the decision of a 
High Oourt even if the High Oourt haa 
modified in his favour a decision of the trial 
Court where the amount involved is Ra. 10,000 
or upwards. In the case before the Privy 
Council the capitalised value of the diffes 
rence between what was claimed by 


the widow and what was allowed by the’ 


High Court exceeded Rs. 10,000 in value, 
Now, in the present case, the value of the 
subject-matter in issue is clearly Rs. 12,380 


(1) 511 A 319; 86 Ind, Cas, 504; A I R 1925 P O 
60; 51 O 969 (P O). 
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at least. The defendant denies liability for 
interest and since the decision of the trial 
Court in regard to the extent of the liabi- 
lity has been modified by the High Court, 
the defendant in our judgment is entitled 
- to a certificate unders. 110, Civil P. ©. The 
decision of the Privy Council in Annapu- 
rnabai v. Ruprao (1) in our judgment conlu: 
desthe matter in favonr of the applicant. 
Learned Counsel for the respondent relied 
on two decisions of this Court in Wigar Ali 
Khan v. Narain Das (2) and Sri Narain 
Khanna v. Secretary, State of (3) In the for- 
mer casa it was decided that: 
“where a suit brought for the enforcement of a 
mortgage was decreed by the trial Court and on 
appeal the High Oourt, holding the mortgage to 
be valid, modified the decree of the trial Court to 
the extent of reducing the interest from 15 per 
cent. to 12 per cent., but the amount of variation 
of the decree by the High Oourt in favour of the 
appellant was less than Rs. 10,000, held that there 
were concurrent findings of both the Courtsin regard 
to the validity of the mortgage and therefore no 
appeal would lie to the Privy Council,” 

The decision of the Privy Council in 
Annapuranabat v. Ruprao (1) was discussed 
and Bennet, J., observed as follows : 

“Now it is to be noted that the special leave to 
appeal was limited to the question of maintenance, 
Learned Counsel argues that this limitation was 
imposed solely at the request of Oounsel for the 
applicants, We do not think that this can be 
deduced from the ruling. It appears to us that their 
Lordships imposed this restriction because they 
considered that it should be imposed. The case 
therefore is no authority for the present application 
jn which the applicant desires to raise a question 
on which there have been concurrent findings by 
the two Courts. Moreover, in the present case the 
question of interest is not of sufficient value to 
amount to Rs. 10,000 and therefore leave to appeal 
on the question of interest alone could not be 
granted.” 


It is to be observed that this decision does 
not support the respondent's argument. The 
value of the question in issue, namely the 
question as to interest was below Rs. 10,000. 
In that respect therefore the case is to be 
distinguished from the casein Annapurna 
bat v. Ruprao (1). We do not agree howe 
ever with the observaticn thatin the case 
before the Privy Council the Board imposed 
restriction as to the appeal because they 
considered that it should be imposed. 
Whether the Privy Oouncil imposed the 
restriction because it should be imposed 
or whether they imposed it because Counsel 
for the applicant had intimated that he 
proposed to restrict the appeal to the 
question of maintenance is not at all clear 


(2) (1939) A LJ 62 182 Ind. Oas. 367; AIR 1939 
All. 322; I LR (1939) All, 443; 12RA L 
(3) (1939) A L J 738; 185 Ind, Cas, 513; A I R 1939 
All, 723; 12 R A 334. 
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from the terms of the judgment of the 
Board. The later case in Sri Narain Khan- 
na v, Secretary. of State (3), clearly supports 
the contention of the respondent. In that 
case the facts were thatin aland acquisi- 
tion case the District Judge had award- 
ded to the applicant whose land was 
acquired under the Land Acquisition Act, 
compensation amounting to Rs. 26,238. Tho 
High Court in appeal awarded Ra. 9,902 more. 
The amount claimed by the plaintiff before 
the District Judge and before the High Court 
was over Ra. 10,000. In these circumstances 
it was held that no appeal lay in view of 
the terms of s.110, Civil P.O. We find it 
impossible to reconcile this decision with the 
decision of the Privy Oouncil in Annae 
purnabai v. Ruprao (1). On the principle 
of the Privy Council decision, in our judg- 
ment an appeal did lie to the Privy Oouncil. 
The decision of this Oourt therefore in 
Sri Narain Khanna v. Secretary of State (3) 
cannot longer be considered to be good law, 
Learned Counsel for the respondent con- 
tended that the appellant’s appeal to the 
Privy Qouneil should be econfiaed to the 
question of interest. That is not a matter 
for usto decide. The only question we 
have to consider is whether the provisions 
of s, 110, Civil P. C., have been complied 
with. In our judgment we think we must 
grant a certificate for leave tc appeal 
It is for the Privy Council to decide 
whether the appellant is entitled to chal- 
lenge the decision of the High Court upon 
the other issues on which there are concur- 
rent findings. For the reasons we have given 
we hold that the defendant is entitled to 
appeal to the Privy Council. We accordingly 
grant a certificate prayed for. The appellant 
is entitled to her costs, 
D. Order accordingly. 





_ PATNA HIGH COURT f 
Criminal Revision No. 678 of 1940 
November 16, 1940 
DHAVLB, J. 

BANGALI AHIR AND ANOTHER—PETITIONERS 
VETSUS 
OHATURBHUJ PRASAD —Opposrta Party 

Criminal Procedure Code (Act V of 1898), ss. 107, 
118—Notice under s, 107 giving out the fact of pre- 
liminary inquiry following previous petition against 
accused—No specific wrongful act given--Aceused 
aware of what it wasfor, that they were proceeded 
against—Proceedings, if good, 

Where the notice under s. 107, Oriminal P. C., does 
not specify any particular wrongful act that the 
Magistrate waa satisfied was likely to be committed 
by the accused, the proceedings are liable to be 
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quashed on such aground, but not after the whole 
matter has been enquired into, unless thereis a 
reasonable suggestion of possible prejudice, or anless 
the defect goes to the jurisdiction. It cannot be 
contended with any show of reason that the accused 
were prejudiced in any way by an omission to set 
forth the substance of the information in the initial 
proceeding when they were fully aware of what it 
was for whichin the beginning they were going to 
be .procesded- against, and for which they were 
afterwards actually proceeded against, specially when 
the notice referred to the preliminary hearing that 
had followed the previous petition by the opposite 
party reasonably apprehending that his life and 
properties are in danger and the accused are hold- 
ing out threats and spreading false rumours 
against them‘ ‘in the localities, > 

Consequently, the proceedings: taken by the Magis- 
trate in the notice cannot affect his jurisdiction in 
the matter so as to make the proceedings void. 64 
Ind. Oas. 666 (1), relied on, 169 Ind, Cas, 97 (2), dis- 
tinguished, 47 Ind. Cas, 72 (3), referred to, ` 

b 


Or. R. from an order of the Additional 
Sessions Judge of Motihari, dated August 
27, 1940. 


Messrs. Mahabir Prasad and S. C. Lal, 
for the Petitioners. 

Mr. Avadesh Nandan Sahay, 
Opposite Party. - 


Order, — This is an application in 
revision against an order under s, 107 read 
with s. 118 of the Oriminal P, C., requiring 
the two petitioners to execute bonds for one 
thousand rupees each, with one surety in 
a like amount each, for keeping the peace 
for a pericd of one year. The order was 
passed by a First Olass Magistrate of Moti- 
hari, and an apped! against that order was 
heard by the Additional Sessions Judge 
and dismissed. It has been contended on 
behalf of the petitioners that the whole 
proceeding under s. 107 was bad in its 
inception because the notice requiring them 
under.s, 107 to show cause was defective ; 
and the defact is said to consist in the 
fact that the notice does not specify any 
particular wrongful act that the Magistrate 
was, satisfied was likely to be ccmmitted 
by the petitioners. Proceedings are liable 
to be quashed on such a ground, but not 
after the whole matter has been enquired 
into, unless there is a reasonable sugges- 
tion of possible prejudice, or unless the 
defect goes to the jurisdiction. The learned 
Advocate fcr the opposite party before me 
has in this connection referred to Jai Singh 
v. Emperor, 23 Cr. L. J. 42 (1) decided in 
this Court in 1921, the head-note of which 
runs as follows: 

“The mere fact that an order under s. 112, of the 
Oriminal P. O., requiring the accused to show cause 


why they should not be proceeded with under s. 107, 
(1) 23 Cr. L J 42; 64 Ind, Cas. 666, 


fcr the 
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of the Code, does not set forth thesubstance of the 
information received by the Magistrate, will not 
vitiate the proceedings if in fact it did not in any 
degree prejudice the accused and they had ample 
notice of the case, made against them and ample 
time to produce their evidence,” 

The present case began with a petition 
made to the Sub-Divisional Magistrate by 
the opposite party on March 19 last, in 
which definite allegations were made 
against the petitioners. Upon this the 
Magistrate called upon the petitioners to 
appear and show cause why action should 
not be taken against them. It was thus 
that they were heard on April 2, and the 
Magistrate then observed that there was 


undoubtedly strong feeling between the’ 


parties ; 

“and it may lead to a breach: of- the peace at any 
moment, There are specific allegations of bad con- 
duct on the part of the opposite party (that is to 
say, the petitioners) which can either be proved or 
the reverse.” 

The conclusion that in order to prevent 
a breach of the peace, action was necessary 
under s. 107 was thus arrived at after what 
the Magistrate calls a preliminary hearing 
which the law has not considered neces- 
sary, and which gave the petitioners an 
extra opportunity of showing that they 
should not be proceeded against under the 
section. The usual proceeding was then 
drawn up; it begins with a reference to 
the petition of March 19, and the “preli+ 
minary hearing of the case’, and then 
states that the Magistrate was of opinion 
that there being specific allegations of bad 
conduct on the part of the petitioners, they 
should be bound down to keep the peace 
fzr one year. How can it then be contanded 
with any show of reason that the petitioners 
were prejudiced in any way by an omission 
to set forth the substance of the informa» 
tion in the initial proceeding ? The peti- 
tioners were fully aware of what it was 
for which in the beginning they were going 
to be proceeded against, and for which they 
were afterwards actually proceeded against. 
In view of the reference to the petition of 
March 19, and tte preliminary hearing 
that followed it, I am not prepared to accept 
the contention that the proceeding was. 
vague or that the failure of the Sube 
Divisional Magistrate to set out details of 
all of the specific acta alleged in the appli- 
cation of March 19, affects the jurisdiction 
of the trying Magistrate in the matter so. 
as to make the preceeding void. 

It has also been urged that neither the 
initial proceeding ‘nor thé findings -of the 
Magistrate say anything “about any future 
apprehension of a breach of the peace, But, 


Kai 
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in the first place, the petition of March 19, 
speaks in the last paragraph of the opposite 
Party reasonably apprehending that his 
life and properties are in danger . 

“and the opposite parties (i. e. the petitioners 
before me) are holding out threats and spreading 
false rumours against the petitioner in the locali- 
ties,” 


This application, as I have already indi- 
cated, was incorporated by reference in 
the initial proceeding drawn up by the 
Sub-Divisional Magistrate. His order of 
April 2, from which I-have already quoted, 


. Shows quite clearly that he was himself 


ra 


inclined at that stage to accept the opposite 
party's apprehension of danger to life and 


property and the findings of the trying. 


Magistrate, which have been endorsed by 
the Additional Sessions Judge on appeal, 
leave no doubt that he held in the end 
that the apprehension was made out. These 
findings are: 

“There is sufficient evidence to prove that the 
accused persons instigated Sheobaran and others to 
dispossess the first party of his garpesght land. This 
led to an assault ona man of the first party. The 
accused further wanted to dispossess the first party 
of another land which was in his zarpesghi. The 
first party sent his men on the land to transplant 
sugarcane. Thereupon Sheobaran set fire to his 
own house for falsely implicating the men of the 
first ‘party. The evidence further proved that the 
acoused persons give threats of violence to first 
party.” 

Tai comes the concluding observation 
that ` 

“all these acts taken together are sufficient to show 
that the accused persons are bent upon committing 
a breach of the peace and disturbing the public 
tranquility.” 

The findings just quoted perhaps become 
a littlecloarer if we bear it in mind that 
a dispute was going on between the first 
party and the petitioners for tbis among 
other reasons, that the first party has taken 
a zarpesghi of some land from Mst. Bigni 
and the petitioner. Gopi Ahir bas taken 
a garpesghi, from the same lady, according 
tó the opposite party, of the same land, 
and is therefore trying to dispossess him. 
Mr. MahabirPrasad for the petitioners says 
that the first party was given some parts 
of the land while other parts were given 
to the petitioners, Be this as it may, it is 
clear that the trial Court has found a 
series of land disputes .between the two 
parties which hava led to assaults and 
violence and threats of violence. The 
inference from them is too plain to be 
successfally attacked in argument, 

Mr. Mahabir Prasad has also cited In re 
Maruthapali Goundar (2), and contended 

(2) A I R 1937 Mad. 356; 469 Ind. Cas. 97; (1937). 
M OWN 48;45 L W 308;9R M 685; 38 Or. L J 699, 
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that the act of which information is given 
and in respect of which security is required 
under 8. 107 must be an act which is shown 
to be in contemplation at the time of the 
information given and not merely one a 
repetition of which may be expected or 
apprehended from past misconduct of the 
kind without anything further. This pro- 
position must, it seems to me, be read -in 
the light of the facts of that case. The - 
section was considered in Jaguji Rai v. 
Emperor, 47 Ind. Cas, 72 (3) where the 
Magistrate proceeded cn information from 
what he considered a reliable source, about 
a probable breach of the peace without 
reference to any definite acts which the 
party proceeded agains’, intended to commit; 
the evidence taken established enmity 
between the parties, past acts not of a 
peaceful nature, and words or expressions 
which pointed to a probable breach of the 
peace in future, and it was held that the 
order requiring security was not open to 
exception. In my opinion, the lower Courts 
did not in the present case fall into any 
error in concluding that tha‘ petitioners are 
likely to indulge in violence towards the 
first party in connection with these zar- 
peshgis, having regard not only to the 
zarpeshgi disputes and the past behaviours 
of tbe petitionera but also to the threats 
which it has been proved they have been 
giving to the firat party. 

It did appear to me at one time that the 
security demanded from the petitionera 
was excessive, for I was informed that the 
petitioners are chaukidars. . The learned 
Advocate for the opposite “party has, hows 
ever, shown that not dnly are the petitioners 
(though chaukidars) substantial men but 
that they have in fact had no difficulty 
whatsoever in furnishing the security des 
manded. It was apparently in ignorance 
of this fact that the learned Advocate who 
moved for and obtained a rule for these 
petitioners in revision also obtained an order 
that the execution of the bonds be stayed 
pending the hearing of this application. 

The application is dismissed, 


D. Application dismissed. 


(3) 47 Ind, Cas..72; 164 L J 567; 19 Cr. L J 876; 
AIR 1918 All, 93, 
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ALLAHABAD HIGH COURT 
, Full Bench 
Criminal Appeals Nos. 58 and 59 of 1940 
November 20, 1940 i 
Tacm, C, J., Ganaa Nata AND BBAUND, Jd. 
BMPEROR-— PrornGUTOR 
VETSUS 


AFAQ HUSSAIN JAUHAR —RESPONDENT 
= Oriminal Procedure Code (Act V of 1898), s. 144 
_ (3)—Interpretation—Act of residing im place whe- 
ther includes act of frequenting or visiting it— 
S. 144 (3) prohibits some act on occasion the pare 
ticular place is frequented or visited—~' Particular 
place,’ meaning of-—-Order, held valid—Magistrate 
should have regard to exact statutory provisions— 
Accused violating order under s, 144 denying 
knowledge of order—Duty of prosecution—Onus, 
shifting of. 

Under sub-s, (3) of s. 144, Criminal P. O., an 
order canbe directed to a particular individual or 
to the general public when frequentiog or visiting 
a particular place, The power of the Magistrate 
under this section is confined to the direction to a 
particular person to abstain from acts of a certain 
character or to the public generally to abstain from 
similar acts when frequenting a particular place, 
When because of the number of persons to be 
directed it is impracticable for the Magistrate to 
issue notice to each individual, he can issue an 
order to the public generally, including, besides 
residents, persons who may frequent or visita par- 
ticular place, and, such order will be effective 
against each individual to whose knowledge it has 
come, The act of residing in a place includes the 
acts of frequenting or visiting it. Section 144 (3) 
contemplates prohibition ofsome act on the occa- 
sion the particular place referred to in the order is 
frequented or visited. A “particular place,” ree 
ferred to in sub-s, (3) may be a large area, and all 
that is necessary is that the place should be so 
sufficiently defined that the public is reasonably 
notified ofits extent, |p. 467, cols. 1 & 2; p. 468, col, 1.) 

An order under s. 144 by the District Magistrate 

was as follows: “I hereby prohibit within the areas 
administered by the Cawnpore Municipality, the 
Oawnpore Oantonment Authority and the Juhi 
Notified Area Committee any peregon from printing or 
publishing in any way any article, leaflet or pam- 
phiet, ete., likely to increase a communal tensicn 
or to excite inter-communal feeling and lead to a 
breach of the public-peace ": 
. Held, that though the areas referred to in the 
order might have been more clearly defined, the 
description was sufficiently detailed as to leave no 
doubt in the minds of the residents therein. Con- 
sequuently the order was perfectly valid under 
s, 144 (3), [p. 468, col. 2.) 

(Oase-law discussed, } 

It would be well if in issuing orders under 
8. 144 District Officers have regard to the exact 
terms of the statutory provisions under which they 
purport to act. fibid.] 

Where the accused who is prosecuted for violat- 
ing an order under s. 144, denies knowledge of the 
order all that can reasonably be’ demanded of the 
prosecution is proof of circumstances from which it 
may be inferred that the accused had knowledge of 
the order. If such proof is forthcoming, the onus 
is on the accused to prove ignorance of the order 
despite publication, [tbid.] 


The Govt. Advocate, for the Crown, 
Mr. Zahur Ahmad, for the Respondent. 
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Judgment—This is an appeal by the 
Local Govt. against the acquittal of the 
respondent, Afaq Hussain Jauhar, The 
respondent is the editor, printer and _pub- 
lisher of the Urdu newspaper ‘‘Khaiyat”, 
Cawnpore. On March 17, 1939, an order 
was issued by the learned District Magis- 
trate, Cawnpore, under s. 144, Oriminal P. 
O., prohibiting the public living in the 
areas administered by the Cawnpore Muni- 
cipality, the Oawnpore Cantonment Autho- 
rity and the Juhi Notified Area Committee 
from printing or publishing in any way 
any article, leaflet or pamphlet, etc., likely 
to increase communal tension orto excite 
inter-communal feeling and lead to a breach 
of the public peace. The respondent pub- 
lished an article under the headline 
“Sanginon ke saye men Kailash Hotel men 
baja,” (G. e. “music in the Kailash Hotel 
under the protection of bayonets”), on 
April 3, 1939 in his paper in disobedience 
of the order. He was prosecuted under 
g. 188, 1. P. ©., for this publication and was 
convicted and sentenced to pay a fine of 
Rs. 100. He appealed to the learned Sese 
sions Jddge who relying on a judgment of 
a learned Single Judge, of this Court, 
reported in Sat Narain v. Emperor (1), set 
aside his conviction and sentences and 
acquitted him. In his order the learned 
Judge observed. 

“The ruling says that ‘the first two clauses of 
g. 144, Oriminal P, O., do not invest the Magistrate 
with any power to issue an orderto the general 
public.’ A -provision for such an order is, however, 
made in sub-el. (3) of s. 144, Criminal P. C., andthe 
obvious conclusion fromthe terms of this sub-clause 
is that no order under s., 144 can be issued to the 
general public except when ‘frequenting or visiting 
a particular place.’ This is a clear limitation placed 
by the law upon the power given to the Magietrate 
to issue an order to the general public under s. 144, 
Oriminal P. O., and any order which ignores this 
limitation must be held to be bad in law. In that 
case the accused was the publisher of a newspaper in 
Allahabad, and it was held that a general order such 
as the one in the case now in point was bad in law, 
and the conviction was quashed, In the present 
case too the order relates to general public living in 
the areas of Oawnpore Municipality ete. and it 
cannot be said that thisorder referred to the general 
public when frequenting or visiting a particular 
place,” 

The order in the present case was af 
follows : 

‘Whereas communal feelings in Oswnpore are 
strained and increase in communal tension is like- 
ly to result in a breach of the peace and a distur- 
bance of the public tranquility, I, L. P. Hancox, 
District Magistrate, Oawnpore hereby prohibit 
within the areas administered by the Oawnpore 
Municipality, the Cawnpore Oantonment Authority 


(D 1939 A L J101); 185 Ind. Cas, 172; A I R 1939 


All, 146; 41 Or, LJ 121; ILR (1939) All, 93412 R 
A 307. 
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and the Juhi Notified Area Committee any person 
from printing or publishing in any way any article, 
leaflet or pamphlet, etc., likely to increase a communal 
tension or to excite inter-communal feeling and lead 
to a breach of the public peace. 


This order will remain in force for a period of 
two months, unless previously withdrawn.” 


The question for our decision is whether 
this order is competent and valid under 
s, 144 (3). Section 144 (3) enjoins that 

“any order under this section may be directed toa 


particular individual, or to the public generally when 
frequenting or visiting a particular place,” 


Under this sub-section an order can be 
directed to a particular individual or tc the 
general public when frequenting or visiting 
a particular place. The power of the Magis- 
trate under this section is confined to the 
direction to a particular person to abstain 
from actsof acertain character or to the 
public generally to abstain from similar 
acts when frequenting a partichlar place, 
When because of the number of persons to 
be directed it is impracticable for the 
Magistrate to issue notice to each individual, 
he can issue an order to the public 
generally, including, besides residents, 
persons who may frequent or visit a parti- 
cular place, and such order will be effective 
against each individual to whose knowledge 
it has come. Theact ofresiding ina place 
includes the acts of frequenting or visiting 
it, It isdifficult to conceive how a person 
can reside in a particular place without 
frequenting or visiting ite The learned 
Sessions Judge failed to realise that the 
order was directed to the public living ia 
the particular areas referred to in the order, 
The order was in fact directed to the 
public generally when frequenting or visit- 
ing particular areas. There was, therefore, 
no defect or illegality in the order. It 
conformed to the requirements of s, 144, 
Oriminal P. O. 


Learned Counsel for ihe respondent has 
relied on Queen-Empress v. Lakhmidass 
Makandoss (2), Emperor v. Bhagubhai (3) 
Ponnapa Aiyangar v. Vanamamalai Rama- 
nuja Jeer (4), Ashuuthosh Roy v. Haris 
Chandra (9), Abdul Majid v. Nrependra 


(2) 14B 165. 

(3) 16 Bom. LR 684; 27 Ind, Cas, 146; A I R1914 
Bom, 128; 16 Cr, L J 98, 

(4) A I R1920 Mad. 847; 53 Ind. Oas. 488; 20 Or. 
L J 755; 10 L W 480; (1919) M W N 872, 

(5) AI R 1925 Cal, 625; 86 Ind. Oas, 810; 26 Or, L 
J 874,290 WN AN. 
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Nath (6), Moti Lal Gangadhar v. Emperor 
(7) and Belvi v. Emperor (8). In all these 
cases it has been held that an order 
under s. 144 (3) ought to be directed to the 
public generally when frequenting or 
visiting a particular place. In none 
of these cases the order was directed 
to the publie living in a particular area, 
and consequently the question whether they 
came underthe limitation “when frequent» 
ing or visiting a particular place” imposed 
by sub-s. (3) was not considered, In our 
judgment, to live in a particular place is 
to frequent it. A person residing ina 
prohibited area is one who “frequents or 
visits’ it. The cases above cited have no 
bearing on the validity of the order in 
question. In Shankar v. Emperor (9), Abdul 
Karim v. Emperor (10) and Bhagwati 
Prasad v. Emperor (11), it was held that an 
order under s. 144 (3) can be issuad to the 
public residing in a particular area. In 
Abu Hussain Saik v, Emperor (12), it was 
held: 

“A Magistrate may direct the public generally to 
abstain from a certain act, provided the prohibi- 
tion is limited to occasion on which the members 
at the public may frequent or visit a particular 
place,’ 

Section 144 (3) contemplates prohibition 
of some act on the occasion the particular 
place referred to in the orderis frequented 
or Visited, It was further contended by 
learned Oounsel for the respondent that the 
order was invalid, as the area referred to in 
the order was vaguely defined. He relied 
on Vasant B. Khale v. Emperor (13) and 
In re Madan Kishore (14). These cases do 
not support his contention. In Vasant B. 
Khale v Emperor (13), it was held : 

“The expression ‘particular place’ implies that it 
should be sufficiently particularised, so that the 
public might feel no vagueness or uncertainty about 


(6) 38 O W N 556; 148 Ind. Oas. 773;-A IR 1934 
Oal, 393; 35 Cr. L J 881; (1934) Or. Cas. 531; 6 RO’ 
410. 

(7) AIR 1931 Bem, 513; 134 Ind. Cas, 1237; 33 
Or. L J 75; 33 Bom. L R1178; Ind. Rul, (1932) Bom 
21 ; 


(8) AIR 1931 Bom. 325; 134 Ind, Cas. 344; 32, 
Or. L J 1144; 33 Bom. L R 673; (1931) Or. Oas. 
581; Ind. Rul. (1931) Bom. 456. 

(9) A IR19353 All. 552; 155 Ind. Cas. 185; 36 Or. 
L J 639; 7 RA 901; (1935) Or. Oas. 570, 

(10) AIR 1937 Lah. 80; 167 Ind, Cas. 284; 38 Or, 
L 3354; 17 L615; 88P L R964; 9 R L474. 

(11) (1940) A L J 547; 191 Ind. Cas. 360; AI R 
1910 All. 465;42 Cr. L J 120; 13 RA 230, 

(12) 440 W N 641; 190 Ind. Cas. 228; A IR 1940 
Oal. ao 41 Or. L J 864; I L R(1940)2 Oal. 110; 13 
R O 157. 

(13) AIR 1934 Bom, 375; 152 Ind. Oas., 701; 36 
Or. L J 130; 59.B 27; 36 Bom. L R 733; 7 R B161. 

(14) A I R1940 Pat. 446; 187 Ind. Oas. 135; 41 Or. 
L J 414; 2L PL T 281, 
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the prohibited ares. Itdoes not necessarily mean a 
restricted locality like a market or a park. It includes 
a part of the town, such as a ward (or several 
wards) of a Municipality provided that part is suffi- 
ciently well defined and the boundaries on all sides 
are clearly given.” 

In In re Madan Kishore (14), where the 
order was to operate within the limits of 
the Nawadah Union Committee, it was 
observed : 

“I see no reason why the limits of tho Union 
Committee, if clearly and specifically defined, should 
not beconsidered as describing a particular place.” 

Learned Counsel for the respondent also 
referred to Belvi v Emperor (8), and 
Mott Lal Ganga Dar v, Emperor (7), but 
these cases were not followed by the 
Bombay High Court itself in Sorab Shava« 
ksha ve Emperor (15), There it was 
observed ; 

“In my opinion en order directed to the public 
when frequenting public or private streets in a 
particular city is sufficiently definite as to comply 
with the requirements of s. 144. People can have no 
real difficulty in recognising when they are in the 
streets ofa particular town, and it is only when in 
that situation that people are forbidden to organise 
or take part in processions." 

In Niharendu Dutt v. Emperor (16), the 
order related to the whole subsdivision. 
Referring to the Bombay cases it was 
observed : 

“If we apply the test laid down by the learned 
Judges in these two Bombay cases, it would be very 
difficult to say where a place ends and an area 
begins, It is obvious that a line would have to be 
drawn somewhere and for my part I shall find it 
very difficult to draw such a line. Nor is the matter 
of such practical importance; for example, if an 
area may be said to contain 150 places, the Magis- 
trate could paes 150 orders in identical terms and the 
result would be exactly the same. In our opinion, 
the orderis a definite order and it does not contra- 
vene the provisions of a. 144," 


Similarly, in Abdul Karim v. Emperor 
(10), it was held that the District Magis- 
trate had jurisdiction throughout his 
District and the District of Lahore was a 
‘particular place. A "particular place”, 
referred to in sub-s. (3) may bea large 
area, and in our judgment all that is nee 
cesssty is that the place should be so 
sufficiently defined that the public is 
reasonably notified cf its extent. In the 
present case the order was directed to the 
public residing in the areas administered by 
‘the Cawnpore Municipality, the Cawnpore 
Oantcnment Authority and the Juhi Notified 
Area Ccmmittee. It would have been 


(15) AIR 1935 Bom. 33; 154 Ind. Cas. 637; 36 
Or. LJ 547; 36 Bom, L R 1129,7 R B 359; (1935) 
Or. Cas, 68. 

(16) A IR 1939 Cal. 703; 184 Ind. Oas. 858; 41 
Cr, LJ 105; 1 L R (1939) 2 Cal, 507; 42 O WN 1061; 
12 RO 318 


EMPEROR V. AFAQ HUSSAIN JAUHAR (ALL) 


19210 


better ifhe word “administered” had not 
been used, and we take this opportunity 
of indicating that it would be well if in | 
issuing such orders District officers have 
regard to exact terms of the statutory 
provisions under which they purport to act. 
Be that as it may, there can be no doubt 
in the present case that the areas meant 
were the sreas within the boundaries of the 
Cawnpore Municipality, the Oawnpore 
Cantcnment Authority and the Juhi Noti- 
fied Area Committee. The delimitation, we 
think, was reasonably clear. The case of a 
resident within a prohibited area is different 
from that of a person residing outside it, In 
his mind therecan be little uncertainty as 
to the area in which he resides or as to 
contiguous areas, The respondent is a 
resident of Cawnpore. In the trial Court 
he did not object to the description of the 
areas covered by the order. Though the 
areas referred toin the order might have 
been more clearly defined, we think that 
the description is sufficiently detailed as 
to leave no doubt in the minds of the 
residents therein. The only objection that 
was taken by the respondent at the time 
of the trial was that “The accused had no 
information or knowledge about any order 
under s. 144 passed by any authority.” 
The prosecution led evidence to prove 
that the order was duly promulgated by 
beat of drum and publication in local news . 
papers. Pandit Ram Prasad, Sub-Inspector, 
deposed to that effect, and no question was 
put to him on this point in cross-examina- 
tion. In a case like this all that can 
reasonably be demanded of the prosecution 
is proof of circumstances from which it 
may be inferred that the accused had 
knowledge of the order. If such proof is 
forthcoming, the onus is on the accused 
to prove ignorance of the order despite 
publication. In this case no evidence has 
been led by the accused. The finding of 
the learned trial Magistrate that the .ac- 
cused had knowledge of the order must 
therefore stand. In our judgment there is 
no ground for interfering with the deci- 
sion of the learned trial Magistrate on 
merits. We have seen the offending article. 
There can be no doubt that it was such as 
was likely to increase the communal tene 
sion and bitterness which already existed in 
the Oity of Cawnpore. In the result we 
allow the appeal, set aside the order of 
acquittal of the learned Sessions Judge, 
convict the respondent under s. 188, 
I. P.O. and sentence him to pay a fine of 
Rs. 100. In default of payment of fine he 
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will undergo rigorous imprisonment for six 
weeks. : 
D, Appeal allowed, 


MADRAS HIGH COURT 
Full Bench 
Second Appeals Nos. 353 to 355 of 1937 
October 25, 1940 
Leacg, O. J., Kine.anp PATANJALI 
SASTRI, JJ. 
M. LAKSHMANA AYYAR AND ANGTHER— 
APPELLANTS 
versus 
AIYASAMI CHETTIAR AND ANOTHER— 
RESPONDENTS 

Madras Estates Land Act (I of 1908), ss. 148, 112, 
53—Transferee from registered pattadar, if can be 
recognised by land-holder without complying with 
8. 146—Action under s. 112, when can be taken against 
transferee — Patta, whether must bear transferee's 
name, 

There is nothing in s, 146 or elsewhere in the Act 
which says thata land-holdershall not accept a 
transferees as his ryot, unless the section is complied 
with. The land-holder is bound to accept a transferee 
who complies with the requirement ofs, 146, but he 
may, if he chooses, accept him without being served 
with a notice in writing or a certified copy of a decree 
or order of a Oivil Court establishing the transfer or 
by the production of a sale certificate, whichever is 
appropriate, The land-holder may recognize a trans- 
feree of a registered pattadar without any formality 
and if he does, the transferee becomes a ryot within 
the meaning of the Act, but before action can be taken 
under s. 112,2. 53 requires that the land-holder shall 
have issued a patta to the transferee, not necessarily 
bearing his name, but a patta which is intended to be 
the transfee's patta. Ifthe transferee accepts it, all 
the provisions of the Act apply to relationship 
between the two, When a patta is tendered and 
accepted it governs the rights of the parties, notwith- 
standing that the tenant has failed to exchange a 
muchilika. 62 Ind, Cas, 337 (1), Overruled, 
Zemindar of Ettiyapuram v. Sankarappa Reddiar 
(2), referred to. 


S. As. against the decrees of the Sub» 
Judge, Dindigul, in Appeals Nos. 50,51 and 
52 of 1936. 


Messrs. T, M. Krishnaswami Ayyar and 
N. Sivaramakrishna Ayyar, for the Ap- 
pellants, 


Messrs. T. P. Gopalakrishnan and L. K. 
Sarma, for the Respondents. 


OPINION 


Leach, C. J.—The gestion which has 
been referred for decision is this; 

“Does the expression ‘defaulter’ in the Madras 
Estates Land Act denote only the person who is 
the registered pattadar, or the heir of the register- 
ed pattadar, or3 the person whom the land-holder 
has become bound to recognize as the ryot by rea- 
gon of the provisions of s, 148, or does it also 
include a person who has been accepted by a land- 
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holder as his ryot and has defaulted in the payment 
of his rent.” 

The reference arises under the unamend- 
ed Act and has been occasioned by the 
definition of the word ‘defaulter’ given by 
Sadasiva Ayyar, J. in Midnapore Zamin- 
dari Co., Lid. v. Muthudpudavan (1). When 
the appeal out of which the reference arises 
was before the Bench responsible for mak- 
ing the reference it was contended that the 
definition was too limited in its scopes and 
as it appeared that there was foundation for 
this argument it was decided to place the 
question before a Full Bench for decision. 
Before proceeding to discuss the question 
it will be helpfulin appreciating its full 
implication to set out the admitted facts, 
The respondent who wasthe plaintiff in the 
suit purchased three holdings from register- 
ed pattadars of the appellant, who owns a 
zamindari in the Madura District, The first 
purchase was madein 1900, the second in 
1906 and t e third in 1911. All the transfers 
were effected by registered conveyances. 
The appellant accepted the respondent as 
his ryot and the respondent, year by year 
paid to him the agreed rent. The appellant 
issued patias to the respondent, but these 
did not bear hisname. In each case the 
name of the registered pattadar was inserted. 
There is no question that the registered 
pattadars had parted with their interests in 
these holdings and that the respondent had 
acquired their interest in full. The pattes 
issued to the respondent were intended to 
be his pattas and were accepted by him as 
such, but he did not tender muchilika in 
exchange. In 1931 the respondent defaulted 
in the payment of his rent and the appel- 
lant served upon him a notice of his inten- 
tion to sell the holdings under the provisions 
of s. 112, Madras Estates Land Act, 1908, 
The respondent did not contest the appel- 
lant’s right to sell and in due course the 
Oollector directed that the holdings should 
be sold for arrears of rent, The sale took 
place on October 31, 1933 and at the Court 
auction the appellant bought the kudiwaram 
rights in the holdings. Before the procedure 
contemplated by s. 112 can be adopted the 
relationship of landholder and ryot musi 
exist. The respondent was undoubtedly a 
tenent of the appellant within the meaning 
of the T. P. Act, but was he a royt? 8, 3 (15) 
of the Act says thata ryot must be a person 
who holds for the purposes of agriculture 
roti land in an estate on condition of 
payment tothe landholder the rent which 


(1) 44 M 534; 62 Ind, Cas. 337; A I R 1921 Mad, 195; 
40 M LJ 213; 29 M LT 185; 13 L W 387. 
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ia legally due upon it, but it is contended 
that before a transferee can become a ryot 
so as to be a defaulter within the meaning 
of s. 112 procedure of the nature con- 
templated by s. 145 must have been follow- 
ed. Section 146 (1) says: 

“Whenever a holding or any portion thereof is 
transferred by the act of a ryot, or in execution of 
a decree or order of a Civil Court passed against 
him, or by a sale for arrears of Govt, revenue or 
for any demand recoverable as such arrears, such 
transfer shall, subject to the provisions ofs, 145, be 
recognized by the landholder if notice in writing be 
communicated to him by the transferor and trans- 
feree or a certified copy ofa decree or order of a Civil 
Court establishing a transfer is produced, or in cases 
in which a transfer is effected by sale under the 
order of any Court or public officer, the sale certi- 
ficate or a certified copy thereof is produced,” 

There is diract support for the respon- 
dent's contention to be found in Midnapore 
Zamindari Co., Ltd. v. Mutauppudavan (1), 
It was there held by Sadasiva Ayyar, J. in 
a judgment in which Spencer, J. concurred, 
that the word ‘defaulter’ in the Madras 
Estates Land Act denotes only the man 
who isthe registered pattadar, or his heir, 
or the person whom the landholder has 
become bound to recognize as the ryot 
under s. 146 of the Act. While no excep- 
tion can be taken to the decision of that 
case on the merits it is manifest that this 
definition is too limited, There is nothing 
ins. 146 or elsewhere in the Act which says 
that a landholder shall not accept a trans- 
feree as his ryot, unless the section is compli» 
ed with, The landholder is bound to accept 

“a transferee who complies with the require- 
ment of s. 146, but he may, if he chooses, 
accept him without being served witha 
notice in writing or a certified copy ofa 
decree or order of a Civil Court establishing 
the transfer or by the production of a sale 
certificate, whichever is appropriate, 

Now in the present case there can be no 
doubt that the respondent was a ryot within 
the meaning of the Act. He was in posses- 
sion, for the purposes of agriculture, of 
ryoti land in an estate on condition of 
paying to the landholder the stipulated rent, 
and from time to time pattas were issued 
to him. The fact that they were not issued 
in his name, but in the names of his trans. 
ferors makes no difference, as was decided by 
this Court in Zamindar of Ettiyapuram v. 
Sankarappa Reddicr (2). In that case pattas 
had been issued to a transferee, not in 
his own name but in the name of his trange 
feror. Russell, J., in dealing with the con- 
tention that these pattas were not valid 
said : 

“Asuming that pattas drawn up in precisely the 

(2) 27 M 483 (F B). 
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same manner had been accepted for a series of years 
previous to Fasli 1308, in respect of this holding, 
then I consider that the plaintiff would in this 
suit be estopped from asserting that the patta is 
improper. 

Under such circumstances, if there was a tender 
of the patta to the plaintiff though it ran in the 
name of defendant No. 1, it would not be open to the 
plaintiff now to object to it. This seems to me to 
be the principle of what wasdecided by the Oourt 
in Sree Sankarachari Swamiar v. Varada Pillai (3) 
and also in Govinda Setti v. Sreenivassa Rao Sahib 
5. A. No. 331 of 1904 unreported,” 

In this case fresh pattas were issued to 
the respondent and notwithstanding that 
they contained the names of the: transferor 
he accepted them as pattas issued to him- 
self and embodying the terms of his tenancy. 
Section 53 of the Act says that no land- 
holder shall have power to proceed against a 
ryot for the recovery of rent by distraint 
and sale of his moveble property or by sale 
of his holding under Chap. VI unless he shall 
have exchanged a patta and muchilika with 
such ryot or tendered him such a patta as 
he was bound toaccept or unless a valid 
patta or muchilika continues in force, But 
when a patta is tendered and accepted it 
governs the rights of the parties, notwith- 
standing that the tenant has failed to ex- 
change a muchilika. Section 52 (3) pro- 
vides for this. The respondent having accepte 
ed the first patta tendered to him‘became a 
ryot within the full meaning of the Act and 
as he defaulted in the payment of his rent he 
became a defaulter within the meaning of 
the Act which entitled the landholder to 
proceed against him under s. 112. 

The position may be stated in this way. 

Before the Madras Estates Land Act can 
apply, the relationship of landholder and 
ryot must exist, but this relationship is not 
confined to the landholder and (a) the per- 
son whois the registered paitadar, or (b) 
the heir of the registered pattadar, or (e) 
the person whom the landholder has become 
bound to recognize as the ryot by reason of 
the provisions of s, 146. The landholder may 
recognize a transferee of a registerded patta» 
dar without any formality and if he does, 
the transferee becomes a ryot within the 
meaning of the Act, but before action can 
be taken under s. 112, s. 53 requires that the 
landholder shall have issued a patia to the 
transferee, not necessarily bearing his name, 
but a patta which is intended to be the 
transferee’s paita, If the transferee accepts 
it, all the provisions of the Act apply to 
relationship between thetwo. We answer 
the reference in this sense. The costs of the 
reference will be made costs in the cause. 

Nw, Answer accordingly. 

(3) 27 M 332, 
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PATNA HIGH COURT 
Criminal Revision No, 523 of 1940 
August 28, 1940 
Duavie, J. 

KOSHO BANIA—-PETITIONER 
versus 


EMPEROR—Oppostts Party 

Penal Code (Act XLV of 1860), s. 243—Onus to 
prove that accused knew at time when he became 
possessed of coin that it wae counterfeit. 

“The onus to prove that the accused knew “ at the 
time when he became possessed of the coin that it 
was counterfeit " is on the prosecution. Section 106, 
Evi, Act, does not entitle the prosecution to throw 
the onus as regards the time of knowledge on the 
accused without any qualification, but if the pro- 
éecution has succeeded in establishing circum- 
stances suggesting that the accused knew at the 
time he became possessed of the coins that they were 
counterfeit, then and in that case alone it would 
be necessary forthe accused to lead evidence to 
show that it was not at thattime that he became 
aware of their counterfeit character. 


Messrs, A. K. Roy and K. P, Varma, for 
the Petitioner, 
The Govt. Pleader, for the Crown. 


Order.—The petitioner has been con 
victed of an offence under s, 243, I.P. O. 
and sentenced to rigorous imprisonment for 
six months. The prosecution story was that, 
following information received, constable 
Ehsan Ahmad of Phulwari thana challenged 
the petitioner who was going with some 
others from Phulwaritowards Sonepur, and 
that as a result four counterfeit two anna 
nickel pieces were recovered from the 
petitioner, The defence was that the prose- 
cution story was false but this has been 
disbelieved by the lower Courts, and the 
prosecution story accepted. The learned 
Advocate who appears for the petitioner has 
endeavoured to argue that the identity of 
the coins has nct been proved, and further 
that it has not been proved that the peti- 
tioner was in possession of the coins “frau- 
dulently or with intent that fraud may be 
committed.” The formeris a simple guese 
tion of fact, and the latter a matter of in- 
ference which appears unassailable in view 
of the circumstances on which the learned 
Sessions Judge haa relied. The learned 
Advocate has also urged that no offence 
under the section is established unless it is 
shown thatthe accused knew at the time 
when he became possessed of the coins that 
they were counterfeit. The contention is 
supported by the terms of the section itself, 
(compare and contrast ss, 240 and 241), 
but this part of the section does not seem 
to have received any attention in the lower 
Courts, The Govt. Pleader who appears in 
support of the conviction has not been able 


KOSHO BANTA V. EMPEROR (PAT) 


471 


to reter me to anything in the judgment of 
the trial Court bearing on this ingredient 
of the offence. From the judgment of the 
learned Sessions Judge, he has referred to 
two passages. The first passage is that 

“jn the present case the conduct of the appellant in 
putting his hand into his pocket and bringing out 
the four counterfeit coins and transferring them to 
his right hand clearly indicates that he knew from 
before that there were counterfeit coins.” 

and the second, 

“the very fact thatthe four nickel two anna bits 
were kept separate from the rest of the coins and that 
the appellant wanted to throw them away as goon as 
the tamtam was stopped by the constables can but 
lead to only one inference, namely that he knew that 
these coins wera counterfeit coins.” 


Are these findings regarding the peti- 
tioner’s knowledge of the counterfeit cha- 
racter of the coins sufficient to bring the 
petitioner within s. 243? The learned 
Sessions Judge has not found in respect 
of any of the coins that the petitioner knew 
“at the time when he became possessed of 
it that it was counterfeit.” He does not in 
fact appear to have addressed himself to 
this question at all. It was suggested on ~ 
behalf of the Orown that the onus of prove 
ing this was not on the prosecution but 
on the defence, in view ofs. 106, Evi. Act, 
which provides that when any fact is 
especially within the knowledge of any 
person, the burden of proving that fact is 
upon him, But it is elementary law that 
allthe ingredients of an offence must in 
general be proved by prosecution, so much 
so that it has even been said sometimes that 
in criminal cases the onus never shifts from 
the prosecution tothe accused: see for exam- 
ple Emperor v. U Damapala (IN A general 
exception to this rule is first provided by 
8. 105, Evi. Act, which throws on the accused 
the burden of proving the existence of 
circumstances bringing the accused within 
any of the general exceptions in the I, P. O. 
or within any special exception or proviso 
contained in any other part of the same 
Code etc, The learned Govt, Pleader has 
not been ableto contend that the words in 
s. 243 now under consideration, viz,, “having 
known at the time when he became possess- 
ed of it that it was counterfeit,” constitute 
any special exception or proviso within the 
meaning of s. 105, Another exception is 
provided by s, 106 on the meaning and 
scope of which much light is thrown by the 
Illustration 1 : 

“(a) When a person does an act with some inten- 
tion other than that which the character and circum- 
stances of the act suggest,the burden of proving that 
intention is upon him.” 

(1) 14 R 666; 168 Ind. Gas. 193; A I R 1937 Rang? 
83; 38 Or. L J 524; 9 R Rang, 340 (F B). 
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This was applied in such cases as Deputy 
Legal Remembrancer v. Karuna Baistobi (2), 
and discussed in the Rangoon Full Bench 
case Emperor v. U Damapala (1), and it 
seems clear that s. 106 does not entitle the 
prosecution to throw the onus as regards the 
time of knowledge on the accused without 
any qualification but that if the prosecution 
had succeeded in establishing circumstances 
suggesting thatthe petitioner knew at the 
time he became possessed of the coins that 
they were. counterfeit, then and in that 
‘case alone it would have been necessary 
for the petitioner to lead evidence to show 

thatit was not at that time that he be- 

came aware of their counterfeit character. 
But the learned Sessions Judge had failed 
ito find any circumstances suggesting the 
petitioner's knowledge at the time of re- 
ceipt. All he finds is the petiticner's know- 
ledge before the coins were found on him. 
In my opinion this is clearly insufficient 
to support the conviction of the petitioner 
under the section. The application in re- 
vision is accordingly allowed, and the 
conviction and sentence passed upon the 
petiticner set aside. 


D, Application allowed, 
(2) 22 O 164. 


NAGPUR HIGH COURT 
Full Bench 
Second Appeal No. 306 of 1937 
December 6, 1940 
Stons, C, J., GRILLE, NIYOGI, GRUER AND 
Boss, JJ. 
GOPAL—PLaintTivF—APPELLANT 
VETSUS 
SHAM RAO-= DEFRNDANT—RESPCNDENT 
C. P. Land Revenue Act (II of 1917), s. 188—C. P. 
Tenancy Act (I of 1920), ss. 2 (7), 49-—Ditvision of title 
between co-sharers — Transfer by co-sharers, of pro- 
prietary rights — Whether transferee or lambardar, 
becomes landlord of transferor ex-proprietary tenant 
—Transferar co-sharer not having exclusive ownership 
but exclusive enjoyment—Lambardar, if becomes land- 


ord, . 

Per Full Bench ; Stone, C. J, and Bose, J., contra.— 
An ex-proprietary occupancy tenant holds land of the 
lambardar if the transferring co-sharer had not 
acquired exclusive ownership over his sir land of 
which he became the tenant. The ownership of the 
land still remaining with the body of the proprietors 
of the village the ex-proprietary tenant would be 
deemed to hold land of the proprietary body, but on 
the other hand if there was division of title so as to 
make the co-sharer exclusive proprietor of the sir 
land appurtenant to his share, he would, on the trans- 
fer of his proprietary right, become the occupancy 
fenant of his transferee. The entire proprietary 
right inthe land which before the transfer was sir 
and after it became an occupancy land would vest 
in the transferee and he alone would become the pro- 
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prietor and landlord of it. The transferor to 
whom occupancy right accrues in pursuance of s. 49 
ofthe O, P, Ten. Act, must be deemed to be holding 
his land from the proprietor of the land, namely the 
transferee and would beliable to pay rent to him and 
to no one else, In such a case the lambardar cannot 
be deemed to be the landlord of either the sir land 
which has passed into the exclusive ownership of one 
of the co-sharers or of the ex-proprietary occupancy 
land when the exclusive owner of it disposee of his 
proprietary right in his exclusive sir, Where, howe 
ever, there is no partition involving division of . title 
but only an arrangement for separate enjoyment and 
appropriation of profita, the lambardar would be 
bound to hand overthe rent collected by him to the 
particular co-sharer entitled to it but since the 
lambardar does not cease to be a co-sharer in respect 
of landso exclusively held by the other, the tenant of 
that land will, in point of law, be deemed tobe the 
tenant of the whole proprietary body. Consequently 
the lambardar as the agent of that body will, by virtue: 
of s. 188 (2), O. P. Land Revenue Act, be entitled to. 
recover the rent, 106 Ind. Oas, 429 (1), approved 
Tp. 477, col. 1; p. 478, cols, 1 & 2; p. 479, col, 2.) 
[Cese-law discussed.) 


8, A. from the appellate decree of the 


Court of the First Additional District Judge, 
Nagpur, dated January 13, 1937. 


Order of Reference 


Niyogi, J.—(January 23, 1939).—This 
is a plaintiff's appeal from a reversing judg- 
ment of the Firat Additional District Judge, 
Nagpur in Civil Appeal No. 13-0 of 1936 
decided on January 13, 1937. 

The facts are that Mst. Godubai and Msi. 
Anandabai widows of one Damu Patel in» 
herited his eight-anna share in Mouza 
Jatlapur. The fields in suit were sir fielde: 
appurtenant to that village share. As a 
result of a partition between the widows. 
each of the widows obtained separate posses» 
sion of four-anna share with the sir lands 
appurtenant toit. On Mst, Godubai's death 
the respondent Shamrao inherited it as 
yeversioner. That share had been mort- 
gaged to one Atmaram who obtained a final 
decree for foreclosure and thereby became 
the proprietor of the four-anna share with 
the sir land with the result that Mst. Godu» 
bai had become exproprietary occupancy 
tenant of the sir land, The respondent 
Shamrao is now the tenant of those fields. 
The appellant Gopal instituted the suit out 
of which this appeal arises for recovering 
rent of these fields which accrued dae in 
the years 1933 to 1935, The appellant is the 
owner of the four-anna share which be- 
longed to Mst. Anandabai, and lambardar 
of the whole village. The question which. 
arose in the suit was whether Gopal by 
virtue of his position as lambardar was. 
entitled tosue for rent of the fields of which 
he was not the proprietor. The lower Appel- 
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late Court following a Bench decision re- 
ported in Bart Bahu v. Ganesh Singh (1), 
held that the plaintiff had no right to sue 
even though as lambardar he would be 
deemed to be the landlord withia the mean- 
“ing of the O. P. Tenancy Act, 1918, 

The learned Counsel for the Appellant 
has brought to my notice a judgment of the 
Division Bench delivered in Second Appeal 
No. 399 of 1935, on October 7, 1938. In that 
judgment the correctness of Bari Bahu v, 
Ganesh Singh (1), was doubted. I should 
have heard the appeal and shouid have 
delivered my own judgment, but I feel that 
as the case involves an important question 
of law which is of frequent occurrence I 
should be bound to grant leave to file 
Letters Patent Appeal, but as that course 
would involve unnecessary waste of public 
time I think it desirable that this case is 
heard by a Bench and the question should 
be thoroughly discussed to be followed by 
an authoritative pronouncement by this 
High Court. 

This case will be submitted to my Lord the 
Chief Justice for constitution of a Full 
Bench as the question is of great public 
importance and was the subject-matter of 
decision by a Bench of the Judicial Com- 
missioner’s Court. 


Mr. A, R. Kulkarni, for the Appellant. 
Mr. D. B. Najbile, for the Respondent. 


OPINION 


Stone, C. J.—I have had the advantage 
of perusing the opinions of my learned 
colleagues and I note that Grille, Niyogi 
and Gruer, JJ., consider that Bari Bahu 
Ganesh Singh (1), was rightly decided if by 
“in severalty” is meant “in exclusive owner: 
ship.” Bose, J., on the other hand, thinks 
that even so it is wrongly decided; and 
I am in agreement with the conclusion 
arrived at by Bose, J. Ido not propose to 
reproduce the various arguments that he 
bas used but will state my opinion in a few 
words. 

In my opinion lambardar: is an officer 
appointed, primarily for land revenue pur- 
poses, for an area. In respect of that area 
he is liable to Govt. for the revenue due to 
Govt. from that area. He is, by statute, 
created a fictional landlord of all tenants 
within that area. As such he is entitled to 
collect rents, There may be a difficulty 
where there are two landlords, (1) the 
fictional one for purposes of the Land 


(1) 4 NL R 160; 106 Ind. Oas. 428; A IR 1928 
ag. 39, 
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Revenue Act, i.e. the lambardar, and (2) a. 
contractual one for purposes other than the 
Land Revenue Act. Where however, as 
here, we are concerned not only with the 
fictional landlord but with a fictional tenant 
of a fictional tenancy, that ia to say, an ex- 
proprietary tenancy that springs not out 
of contract but out of the statutory provi- 
sions of the Tenancy Act, if appears to me 
to be the better opinion that the only lande- 
lord that the Oourts should regard in respect 
of such statutory tenancy is the person that 
for all purposes of the Tenancy Act: tho: 
Courts are directed to treat as land- 
lord, that is to say, thelambardar. The- 
lambardar is reaponsible to Govt. for the- 
revenue and is empowered, in my opinion, 
by Govt. to collect rents. Those rents he- 
will doubtless hold for the person who by 
assignment of the sir is entitled to receive 
rents from the exproprietary tenant. That 
is to say, vis-asvis the tenant tha lambardar- 
is the Jandlord, but when he has collected 
the rents he must hand over those rents to 
the assignee after deducting the assignee's: 
share of land revenue. 

That is not the majority view, and accorde- 
ingly it ssams to me unnecessary to develop- 
any further arguments especially as those 
have been stated, in my opinion, so clearly 
by Bose, J., to whose judgment I have really. 
nothing to add. 


Grille, J—This appeal deals with a. 
question which has been before the Courts 
on numerous occasions, and the appeal, 
which was before Niyogi, J. and which 
was decided in the lower Appellate Oourt. 
on the principles laid down in Bari Bahu v. 
Ganesh Singh (1), to which it affords a 
parallel, has been referred to a Fall Beach 
of this Court inasmuch as a recent Divisional 
Benzh decision has doubted the correctness 
of that ruling. I have had the advantage 
of reading the opinions of Niyogi and 
Bose, JJ. which express at length the two- 
views which were put before us in the- 
course of argument,’ and also the 
opinion of Gruer, J. In thess cireum- 
stances it is unnecessary to recapitulate 
the facts, and the point for deter- 
mination is whether Bari Bahu v. Ganesh 
Singh (1), has been correctly decided. The 
main points for consideration are- the 
interpretation of the term "held in severalty” 
and whether the provisions of s, 188 (2) of ` 
the Land Revenue Act, by which the lambar- 
dar is deemed to be tbe landlord within. 
the meaning of the O. P. Ten. Act, entitle 
the landlord to collect rents from all tenants. 
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in the village including such tenants as 
hold not from the proprietary body but 
from one member of that body whois in 
exclusive possession of the sir land which 
the tenant in question formerly held and 
of which he is now an exproprictary 
tenant, 

I do not think that there is any doubt 
or divergence of opinion that by virtue 
of the O. P. Ten. Act, an exproprietary 
tenant of sir land does hold land from his 
‘transferee and that the transferee is his 
actual landlord; the point of divergence 
is whether despite this the real landlord, 
the transferee, is debarred from collecting 
the rent of his tenant and whether that 
right vests solely in the lambardar as 
Tespresenting the proprietary body. I find 
myself in full agreement with the opinion 
expressed by Niyogi, J. in sofar as the 
‘assumption is made that we are dealing 
with a case where the sir land was in 
the exclusive ownership of the transferor 
and the transferee, and that the facts as 
‘established by the pleadings in the par- 
ticular case before us indicate that the field 
was one held in exclusive ownership, and 
‘that in that case the lambardar has no 
Tight to collect the rent, and that in this 
view Bari Bahu v, Ganesh Singh (1), (in 
which it appears to me that the exclusive 
-ownership of the sir land was also assumed) 
was correctly decided. I would, however, 
point out with great respect that the 
reinforcement of the argument by a refer- 
‘ence to R. S.Ramkrishnapuri v, Tanba (2) 
is not valid since that decision has been 
‘overruled by a Full Bench to which my- 
self as Judicial Commissioner and 
Gruer, A, J, ©. were parties, in Keshao 
Jagannath v. Raoji Gopal (3). I am 
unable to concur in the view which was 
pressed before us on behalf of the 
-appellant that by virtue of s. 188 
(2) of the Land Revenue Act the lambar- 
dar is entitled to collect the rent of every 
‘tenant in the village irrespective of the 
fact whether he holds from the proprie- 
tary body as such orno. To clothe him 
with that power, which is one of the 
essential appurtenances of landlordship, 
‘would be to clothe him with the power 
‘to exercise the other rights of the Jand- 
‘lord as well, that is to say, he would 
have the right to eject a tenant for non- 
‘payment of rent and then appropriate the 


p 19 N L R 59; 71 Ind. Oas, 777; A I R 1923 Nag. 


“153, 
(3) 31 NL R 132 Sup; 161 Ind. Cas, 806; AIR 
11936 Nag. 44; 8 R N 240 (F B). 
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holding for the use of the proprietary 
body and would be able to object to an 
unauthorized transfer, both of which func- 
tions must by their very nature belong 
to the landlord from whom the tenant 
admittedly holds, I am unable to see 
how one function of the landlord can be 
dissociated from another function, and I 
do not consider that s. 188 (2) (a) of the 
Land Revenue Act was intended to have 
this effect or that it does in fact have 
this effect. Olause (a).of s. 188 (2) does 
not more than legalize by statute-a position 
which had been accepted by convention 
but was liable by reason of dissidence 
among the proprietary body to be the 
subject of continual challenge. It should 


not be interpreted as to clothe the lambar- 


dar with rights which he never had and 
which the proprietary body whom the 
Tespondents never had in respect of the 
exproprietary tenants of a shareholder who 
holds sir in exclusive ownership, The 
result would be that the right of holding 
sir land in exclusive ownership would be 
entirely illusory, and no palliative in the 
way of restoring the rent thus collected 
to such transferee owner would be any 
aid, since by collecting rent and, in my 
opinion, of necessity exercising the resultant 
functions of a landlord if the rent were 
not paid, the very title of the transferee 
owner as landlord is denied. I concur 
in the view which has been epitomized 
in Bari Bahu v. Ganesh Singh (1) 
(always on the understanding that the refer- 
ence is to sir land exclusively owned) 
that the Act makes the lambardar the 
landlord only in respect of such land as 
the body of proprietors whom he repre- 
sents is the landlord of. 

To hold that it is the transferee who 
is entitled to collect the rent and notthe 
lambardar in no wise damages the finan- 
cial position of the lambardar in respect 
of the collection of village profits and 
the payment of land revenue. The creation 
of an exproprietary tenant by the transfer 
of his sir fields to an incoming proprietor 
does not add an anna to the village profits 
or increase the liability for the revenue to 
be paid to Govt. which has been fixed at 
settlement. Before the transfer the trans- 
ferring proprietor had his sir land assessed 
at a certain figare. This assessment is 
taken into account in determining the 
profits to be distributed among the pro- 
prietors inter se as it has been taken 
into account in determining the village 
assets a proportion of which has to be 
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„paid to Govt. This assessment, the laibility 

and the right to profits are all equally 
applicable to the incoming transferee 
shareholder as they were to the outgoing 
one. The rent which is fixed on the 
* exproprietary occupancy holding may be 
more or less than the assessment made 
on it assirland. It is of course generally 
more, but this is quite immaterial and 
represents the legitimate profits which the 
incoming shareholder has in lieu of the 
right of cultivating the land himself. It 
is, I think, conceded that even if the 
lambardar were to collect the rent from 
the exproprietary tenant, he would have 
to hand the whole of it and not only a 
proportinate share of it to the transferee 
landiord; consequently it would not affect 
the assets which it is his duty to collect 
in order to pay the Govt, revenue and 
to distribute the surplus among the co- 
sharers in any way, and the rent of the 
exproprietary occupancy tenant is completes 
ly outside the economics of village income 
and village profits as laid down at settles 
ment, The proprietary by and the lambar- 
dar suffer no loss if the rent due by the 
exproprietary tenant is not collected; the 
only loss would fall on the transferee land- 
lord. It would be not only illogical but 
in the highest degree cumbersome to lay 
down tbat it is the duty of the lambardar 
to recover the rent from such tenant and 
the further duty of the lambardar, having 
recovered such rent, to pay it to the actual 
landlord, the transferee. The transferee 
isthe only person affected, he is the only 
ons interested in collecting the rent, and 
it is he who should collect it. If there isa 
failure to pay the rent, he may then sue 
his tenant and in default proceed to the 
other remedies which the law provides. 
Were the right of collection to be with the 
lambardar, the only remedy open to the 
transferee would be a suit against the 
lambardar who in his turn would have to 
sue a tenant who is not his tenant and 
who is not a tenant of the proprietary body 
and whose rent he has no financial interest in 
collecting. To impose this duty on the lam- 
bardar would beto placean unwarranted 
burden on him. In view of the chain of deci- 
sions of the Judicial Commissioner's Oourt of 
which Bari Bahuv. Ganesh Singh (1), is 
only one, the tenant need bein no fear of 
being muleted in a double demand for rent, 
his position as an exproprietary tenant is 
very clear and free from complications, he 
should pay to his actual landlord and to 
no one else. 
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There would be, in my opinion, very little 
hardship or incongruity in holding the 
decision in Bari Bahu v, Ganeeh Singh (1), 
to be correct even if “holding in severalty” 
as defined therein were to be interpreted 
in the manner in which Stanyon, A. J. O. 
has interpreted it in Jagannath v, Rame 
prasad (4), It is there laid down that 
where co-owners of an undivided property 
have agreed for their common convenience 
to take exclusive physical possession of 
certain defined parts of that property for 
the purpose of better and more intensive 
management of that property without, 
however, any definite severance of interests, 
the Courts will not interfere with such 
arrangement at the instance of any one co- 
owner during such period of common tenure, 
and that when the parties do agree to a divi- 
sion of the property, the arrangement 
will only be disturbedin so far as it may 
be necessary to make an equitable divi« 
sion of that property. This also finds exe 
Pression in the proviso to sub-s. (1) of 
8. 173 of the Land Revenue Act where it 
is provided that so far as may be coms 
patible with fairness of partition in the 
creation of paitis, lands held in saveralty 
shall be left in the possession of parties 
holding the same. This may be termed, if 
such an expression is permissible, as seve" 
ralty of possession as opposed to severalty 
of ownership. Land held in exclusive pose 
session is not brought into the common 
stock on a partition, and it must there- 
fore follow that land in severalty as de- 
fined in s. 173 of the Land Revenue Act 
is land held inthe manner described in 
Jagannath v. Ramprasad (4). It is true 
that the actual ownership is not individual 
but common, and therefore s. 188 (2) of 
the Act makes the lambardar the landlord 
of land so held, but subject to that, the 
management of land so held should remain 
with those so holding it, and equity would 
demand that a transferee proprietor of 
such sir should receive the rent paid by 
the expropietary occupancy tenant from 
the malguzar in the same way as a trange 
foree of exclusively owned sir would be 
entitled to recover from the tenant, and an 
incoming transferee coowner is [vide 
Jagannath v. Ramprasad (4)), bound by 
any such existing arrangement ; the body 
of co-owners is equally bound to respect 
such an arrangement in their relations 
with the incoming transferee. I am, hows 
ever, in no doubt that where there has 

(4) 14 N L R 101; 46 Ind, Cas, 272; A I R 1917 
Nag. 45, 
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been no severance of ownership but only 
a severance of the mode of enjoyment, the 
proprietary body and therefore the lambar- 
dar is the landlord, and that Bari Bahu 
v. Ganesh Singh (1), ia only good law in 
such cases where there has been a sever= 
ance of ownership of the sir land before 
the transfer. 

Niyogi, J.—This is a plaintiff's appeal 
from a reversing judgment of the first 
Additional District Judge, Nagpur, in 
Civil Appeal No. 18:0 of 1936 decided on 
January 13, 1937. This appeal comes 
before the Full Bench for the reason that 
in a judgment of the Divisional Bench 
delivered on October 7, 1938, the correcte 
ness of the decision of a Bench of the 
late Judicial Commissioner’s Court reporte 
edin Bari Bahu v. Ganesh Singh (1), was 
doubted and tbat the law enunciated in 
that decision calls for reconsideration. 

The suit out of which this appeal arises 
was instituted by the appellant in his 
capacity as lambardar of Mouza Jatlapur 
to recover rent of certain exproprietary 
occupancy fields held by the respondent. 
The respondent denied the plaintiff's right 
to recover the rent on the ground that the 
appellant though lambardar of the village 

- was notthe proprietor of the occupancy 
fields and landlord of the defendant. 

The facts on which the respendent found- 
ed his plea were these. One Damu Patel 
was originally the proprietor of 8 annas 
share of Mouza Jatlapur comprising the 
occupancy fieds in suit which were then 
held by him in sir right as appurtenant 
to his 8 annas share. The said Damu 
Patel died in or about the year 1897 sur- 
vived by his two widows Mst. Godubai 
and Mst. Anandabai and two daughters 


Banabai and Kamaljabai, the latter being - 


the respondent's mother, The two widows 
partitioned the 8 annas share which de- 
volved on them from their husband Damu 
Patel through Oourt (Civil Suit No, 15 of 
1911, decided on July 27, 1911), 4 annas 
Proprietary share including the fields in dis- 
Pute which were then sir fell to the share 
of Mst. Godubai. She mortgaged her 4 
annas share including the fields with 
Bajirao and Sangaram who were the 
managers of a joint Hindu family consist- 
ing of themselves and Atmaram. As a 
result of the partition the mortgage fell to 
the share of Atmaram who obtained pos- 
session of the 4 annas share including the 
fields in pursuance of a final decree for 
foreclosure in his favour. He obtained 


possession of the 4 annas share on June 
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3, 1930 with the consequence that the fields 
in suit which were sir fields became the 
ex-proprietary occupancy fields of Most, 
Godubai. On her death they devolved on 
the respondent who was her daughter's 
son. The appellant has become the owner 
of 4 annas share of Mst. Anandabai, the 
co-widow of Godubai, by purchase, The 
appellant admitted that the fields in suit 
belonged originally to Damu Patel as- 
appurtenant to his 8 annas proprietary 
share in the village, He also admitted the 
partition between his widows and Godubai’s: 
mortgage in favour of Atmaram and the- 
foreclosure of her 4 annas share in his 
fields. He raised other pleas which are 
not material for the decision of this appeal. 

The trial Court decreed the plaintiff's. 
suit on the ground that the appellant. 
being the lambardar of the entire village: 
must be deemed to be the landlord witbin 
the meaning of O. P. Ten. Act, 1898, in 
view of s. 188 (2) (a) of the O. P. Land: 
Revenue Act, 1917, That decree was re- 
versed by the lower Appellate Oourt on: 
the strength of the case reported in Bart. 
Bahu v. Ganesh Singh (1). In that case it 
was held that an exproprietor becoming 
an occupancy tenant of sir held by him 
in severalty became the tenant of his- 
vendee and that the vendee and not the 
lambardar was entitled to claim the rent, 
From the trend of the pleadings offered 
by the parties it is clear that there is no- 
contest as regards the fields in suit having: 
been held by Damu Patel as appurtenant to 
his 8 annas proprietary share and later by 
Mst. Godubai as appurtenant to her 4 annas. 
share. In view of the clear admission 
contained in the plaintiff's written statement. 
dated May 25, 1936 that the fields in suit 
originally ‘‘belonged” to Damu Patel, it can 
well be inferred that they were held by him 
in severalty as owner of the8 annas pro- 
prietary share. The expression “in several- 
ty” is well known in law and it means 
individual and exclusive ownership as 
cpposed to property held in joint tenancy 
or tenancy incommon, Anestate is said 
to be held in severalty when it is held by 
an individual without any other person 
participating in the estate: see Goodeve's. 
Law of Real Property, 5th Edition, p. 227. 
That expression ordinarily has reference to 
ownership and not merely to enjoyment. It 


is however possible that joint owners 
may, for convenience of management. 
cr enjoymont of their joint estate, 


divide it into parcels and put them in exe 
clusive possession of each of the joint owners. 
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without intending disintegration of their 
joint title. In such a case although each 
parcel of land may be enjoyed severally by 
the joint owners it will not become the 
exclusive property of the person enjoying 
it. On the other hand, the joint owners may 
divide a part of their joint property into 
parcels and put each parcel into separate 
possession of each of the joint owners in 
full ownership, In such a case thereis not 
only division of property for enjoyment but 
also a division of title so as to make each 
one of the joint owners the sole owner of 
the property falling to his share. Whether 
the expression “in severalty” signifies meres 
ly individual and exclusive enjoyment or 
individual and excluslve ownership has to 
be determined on the facts pleaded and 
proved in each case. In the absence of any 
specific pleading to restrict the exclusive 
possession to mere enjoyment apart from 
title it must be presumed to mean exclusive 
ownership. At all events in the present 
ease the admitted facts clearly show that 
the fields in suit were held in exclusive 
ownership by Damu Patel and after him his 
widow Mst. Godubai. Asa result of the 
partition between the two coe widows Gcdu- 
bai became the exclusive owner of 4 annas 
share including the fields in suit which 
were then sir. Her share would not on her 
death pass to Anandabai: see Balu Bai v. 
Tanu Bai (5). The appellant who is her 
representative by purchase cannot theres 
fore claim any right in Godubai’s 4 annas 
share whicn passed in its entirety to Atmae 
ram the mortgagee. Atmaram must there- 
fore be deemed to be the sole proprietor of 
the fields in dispute. 

The question is whether Atmaram by 
virtue of being the proprietor should be 
regarded as the landlord of the respon- 
dent. As pointed out in Shiolal v. Nanhe- 
lal (6) the exyroprietary cultivating or occu- 
ancy right in sir land is not something that 
comes into existence only on the loss of 
the prourietary right. The cultivating and 
proprietary rights are co-existing compo- 
nent parts of the full sir right, When Mst. 
Godubai held the lands in suit as sir lands 
appurtenant to her 4 annas share both the 
cultivating and proprietary rights were 
vested in her. When she ceased to cultis 
vate the land as a proprietor she became 
the occupancy tenant of theland under s. 49 
of the O. P. Ten. Act. Inasmuch as the 
guitivating rights were appurtenant to 


no oN L R 5l; 24 Ind. Oas. 808; A I R 1914 
ag. 21, 
(6) 8 NL R 123; 17 Ind. Oas. 129. 
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her 4 annas proprietary share she, 
after she became an occupancy tenant, 
must be deemed to cultivate with the 
consent of her transferee and be liable to 
pay rent to him. He would, therefore, be- 
come the landlord entitled to recover rent 
of the exproprietary occupancy land. This 
has been the consistent view of the Judicial 
Commissioner's Court as will appear from 
Dhondba v Vishwanath (7), Nandkishore v. 
Lal Singh (8), Murlidhar v. Hussain Khan 
(9), Bari Bahu v. Ganesh Singh (1) and Bapu 
v. Santosh Rai (10), 

A doubt is cast on the correctness of this 
view which was confirmed in Bari Babu v. 
Ganesh Singh (1) where the rule was enuncis 
ated that the proprietor becoming an occu- 
pancy tenant of str land held by him in 
severalty is the tenant of his vendee and 
that the vendeeis entitled to claim the 
rent and not the lambardar. As I ale 
ready stated above the expression “land 
held in severalty” is susceptible of a two- 
fold meaning according as it signifies divi- 
sion of title or not, If that expression is 


` understood as implying division of title the 


view taken in that case must be treated as 
sound but not so if it means only separate 
and exclusive possession held with no inten- 
tion of disrupting the joint title, 

The O. P. Ten. Act defines landlord as the 
person of whom a tenant holds land, and 
to whom the tenant is, or but for a contract 
would be, liable to pay rent for such land, 
and atenant as a person who holds land of 
another person, and is, or but for contract 
would be, liable to pay rent for such 
land to such other person. Oan it be 
said that an exproprietary occupancy 
tenant holds land of the lambardar? 
The answer would be in the affirmative if 
the transferring co-sharer had not acquired 
exclusive ownership over his sir land of 
which he became the tenant. The owner- 
ship of the land still remaining with the 
body of the proprieters of the. village the 
ex-proprietary tenant would be deeméd to 
hold land of the proprietary body, but on 
the other hand if there was division of title 
so as to make the co-sharer exclusive pro: 
prietor of the sir land appurtenant’ to his 
share he would, on the transfer of his pro- 
prietary right, become the occupancy tenant 
of his transferee. The entire proprietary 
right in the land which before the transfer 
was sir and after it became an occupancy 


(7) 150P L R 143. 

(8) A I R 1924 Nag. 381; 78 Ind. Osas. 730. 
(9) AIR 1927 Nag. 325; 103 Ind. Oas, 818, 
(10; A I R 1928 Nag. 229; 108 Ind. Oas, 790, 
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land would vest in the transferee and he alone 
would beecme the proprietor and landlord 
of it. The transferor to whom occupancy 
right accrues in pursuance of s. 49 of the 
0. P. Tenancy Act must be deemed to be 
holding bis land from the proprietor of the 
land, namely the transferee and would be 
liable to pay rent to him and to no one else. 
Section 188 (2) (a) of the C. P. Land 
Revenue Act, 1917, indeed places a lambar» 
dar inthe position of the landlord within 
the meaning of the O, P. Tenancy Act, The 
landlord contemplated there of whom the 
lambardar is the representative is the body 
of co-sharers who collectively are the land- 
lord of the village. Before the Land 
Revenue Act of 1917 was promulgated the 
rule that was consistently recognised was 
that lambardar was the agent or represen- 
tative of the proprietary body as a whole 
and not of each co-sharer. He was, there- 
fore, regarded as representing the collective 
capacity of the several co-sharers and was 
entitled to exercise the unity of right 
which vested collectively in the body of co- 
sharers as will be evident from Pratap Singh 
Rajpoot v. Umrao Singh (11), Gopal Ram- 
krishna v. Govind Pandurang (12), Murli- 
dhar v. Jagannath (13), Baijnath v, Raghu- 
nath (14), Dina v. Bishambhar Singh (15), 
Ganpatsao v, Pandurang (16), Hariprasad 
v. Govindrao (17) and R. S. Ramkrishnapuri 
v. Tanba (2). The lambardar, therefore, 
would have the power under s, 188 (2), O. P. 
Lnd Revenue Act to perform all those acts 
which the co-sharers collectively are entitled 
to perform in’ respect of the land jointly 
owned by them. The lambardar has no 
greater right than the body of co-sharers 
he represents and he cannot assert any 
claim in respect of any land in which the 
Co-sharers asa body have no interest. It 
must follow that in respect of the land over 
which the co-sharers have parted with their 
interest in favour of one of themselves they 
can have no proprietary claim left in thatland 
any more than if it had been transferred to 
an outsider, It must, therefore, be held 
that the Jambardar cannot be deemed to be 


aqyvuoPLR1, 
(12) 130 P L R 113. 
Ka 10 N L R 5; 23 Ind, Cas, £0; A I R 1914 
ag. 4. 4 
(14) 10 N L R 93; 26 Ind, Cas, 608; A I R 1914 
ag. 64. 
(15) 11 N L R 164; 31 Ind. Oas. 464; AI R 1915 
Nag. 125. 7 
A612 N L R 24; 33 Ind. Oas. 758; A IR 1915 


ag. 41. 
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the landlord of either tha sir land which 
has passed into the exclusive ownership of 
one of the cosharers or of the ex-proprietary 
occupancy land when the exclusive owner 
of it disposes of his proprietary right in his 
exclusive sir, 

That the lambardar is a representative of 
the body of proprietors is clear from the 
expressions ‘“‘exercise the powers of the 
proprietors”, “to the proprietors” and “on 
the common property” occurring respective~ 
ly in cla, (b), (e) and (d) of eub-s. (2) of 
s. 188, O. P. Land Revenue Act, Itis only 
in respect of the land relating to which he 
has to render account of the village profits 
to the proprietors that the lambardar is 
entitled to exercise the powers conferred 
upon him by cl. (a) of sub-g, (2) of s. 188, 
O. P. Land Revenue Act. When the sir 
land is divided among the proprietors in 
exclusive ownership each of the proprietors 
is entitled to appropriate the profits of the 
land falling to his share solely to himself 
without any reference to other proprietors. 

Under the old Land Revenue Act of 1881, 
a person could be appointed asa lambardar 
for the whole mahal although he had no 
proprietary sharein a patti of the mahal. 
Section 187 of the Act of 1917, effected a 
change in that separate lambardar has to 
be appointed for each patti. Since 1917, 
no person. who has ceased to be a proprietor 
in a patti can continue to be a lambardar 
[see s. 189, O. P. Land Revenue Act, 1917, 
and R. S, Ramkrishnapuri v. Tanba (2)). 
That proves that proprietary interest is 
essential for holding the post of a lambardar. 
It is wellknown that a managing partner 
is entitled to represent his partners only so 
far as the partnership business is concerned 
and not the exclusive and separate business 
or property of any of the partners. The 
representative capacity of the lambardar 
cannot similarly extend so far as to entitle 
him to deal with property which is the 
exclusive and separate property of one of 
the corsharers, 

The sir land exclusively held by a co- 
sharer is no doubt nominally assessed to 
revenue, but that is never paid. The co- 
sharer is entitled to cultivate the land and 
appropriate the profits to himself without 
contributing a single pie to the land 
revenue of the mahal, which is ordinarily 
paid out of the rents recovered from the 
tenants. If the exclusive sir owner is 
entitled to appropriate the profits of the 
land, it is clear that he can also appro- 
priate the rent recovered from the tenant 
of that land, if he chooses to lease it instead 
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of cultivatingit personally, Now, if that 
Cc-sharer were to sell his proprietary interest 
and thereby become an occupancy tenant 
of that land, why should the purchaser of 
the proprietary interest who becomes the 
exclusive owner of that land be placed in 
a woree position than his transferor vis-a-vis 
the lambardar who in reality is the agent 
of the proprietary body? I have never 
known of a lambardar having claimed the 
right to recover rent from a tenant of sir 
land. which is exclusively held by a co- 
sharer. That is obviously because the pro- 
prietary body has no interest left in that 
land and consequently the lambardar can- 
not deal with it. 


Ifin a case where there is a disruption 
of the joint title over the sir land the ex« 
proprietarry occupancy tenant is treated 
as the tenant of the proprietary body it 
would lead to anomalous results, If the 
lambardar as representing the proprietary 
body were to sue for rent it is he who 
would be entitled to eject the tenant if the 
latter fails to pay the rent decreed and 
when the lambardar takes possession of 
the land after ejectment of the tenant he 
would be holding it on behalf of the pro~ 
prietary body who ea hypothesi haveno 
interest left in the land. Similarly, the 
lambardar would also claim the right to 
accept surrender from the ex-proprietary 
occupancy tenant and that would be contrary 
to the view taken in Khet Singh v. Manmod 
Singh (18). Again, if the ex-proprietary 
cecupancy tenant sells his occupancy hold- 
ing the lambardar would assert his claim to 
apply under s. 13 of the O. P. Ten. Act 
to set aside the transaction and that would 
be contrary to the view taken in Murlidar 
v, Hussain Khan (9. If the lambardar is 
held to be the landlord in respect of a 


land in which he has no proprietary share, 


he may go so far as to lay action for 
recovering rent from the sub-tenant of an 
absolute occupancy or occupancy tenant. 
Section 188 is not intended to take away 
the rights of the sole landlord of any land 
in the mahal to recover the arrears of rent 
from his tenant. Unless there is a privity 
of contract between the landlerd and the 
tenant of the exclusive owner of land in 
the mahal as there is between him and a 
tenant of the proprietary body, I fail to 
see how the (ambardar who is the re- 
presentative of the collective interest of 
the proprietary body, can sue to recover it. 

In my opinion the law laid down in Bari 


(18) A I R1924 Nag. 333; 78 Ind. Oas. 134, 
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Bahu v.Ganesh Singh (1) should be affirmed 
as sound with this explanation that the exe 
pression “in severalty” used there should be 
understood as meaning “in exclusive owner- 
ship’. The distinction between the expres- 
sions “land held in severalty” and “land be» 
longing toa co-sharer” was pointed out in a. 
ruling of the Chief Commissioner repro- 
duced at p. 247, 0. P. Revenue Manual, 
Vol. If. When Bart Babu's case (1) was 
decided the expression “in severalty” was. 
understood to apply indifferently to land 
held in exclusive ownership or enjoyment 
only, although in that case the expression 
appears to have been used in the former 
sense. By an amendment of ss. 71, 173. 
and 175 of the Land Revenue Act made in 
1931, lands held in exclusive ownership. 
are now put in a category different from. 
those held in severalty. In my opinion, no 
useful purpose is likely to be served by 
departing from the view taken in that 
case. In the case of a tenant holding 
land of several co:sharers there arose dis- 
putes amcng the co-sharers as to the right. 
to recover rent or to accept surrender. 
Section 188 (2) was enacted to avoid such. 
disputes. That object would be frustrated 
if the lambardar were allowed to deal 
with such lands after division. Even if 
the lambardar were-to recover rents from 
the tenants of such lands he would have- 
to hand over the whole amount recovered. 
by him to the sole owner of that land. 
Is it not reasonable that the latter should: 
be left to recover rents: from his own. 
tenants ? 

A. question may well arise whether the- 
principle of Bari Babu's case (1) would apply: 
when there is no partition involving divi- 
sion of title but only an arrangement for- 
separate enjoyment and appropriation of 
profits. In Jagamnath v. Ramprasad (4) it 
was held that such an arrangement was- 
binding on the purchaser of an undivided 
share. In such a case also the lambardar: 
would be bound to hand over the rent 
collected by him to the particular coes- 
sharer entitled to it but since [as pointed 
out in Jagannath v. Ramprasad (4) itself} 
the lambardar does not cease to be a co- 
sharer in respect of land so exclusively 
held by the other, the tenant of that land 
will, in point of law, be deemed to be the. 
tenant of the whole proprietary body. 
Qonsequentiy the lambardar as the agent. 
cf that body will, by virtue of s. 188 (2), 
O. P. Land Revenue Act, be entitled to 
recover the rent. 

Gruer, J.—This reference involves cone 
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‘sideration of the question whether Bari 
- Bahu v. Ganesh Singh (1) has been correctly 
decided, Relying on it the lower Appellate 
Court has dismissed the plaintiff's suit in 
which he as lambardar claimed to recover 
rent of some exproprietary occupancy 
fields held by the respondent. 


Scme argument was addressed to us 
about the sense in which the phrase 
“in severalty” is employed in Bari Bahu 
v, Ganesh Singh (1). Doesit mean “separate 
ownerehip” or merely “separate enjoyment"? 
Apparently it was being used in both 
senses in this Province, and the reeulting 
ambiguity called for a ruling of the Chief 
‘Commissioner and amendments of certain 
sections of the Revenue Act in 1931 by 
which lands held in exclusive ownersnip 
are distinguished from lands held in 
severalty. It Bari Bahu v. Ganesh Singh 
(1) the expression was more probably used 
in the sense of exclusive ownership although 
one cannot be certain about it. 


Unless s. 188 (2) (a) of the Land Revenue 
Act bas altered the position, the argu- 
‘ments for holding that the lambardar is 
not the landlord in such a case as the 
present seem to me to be unanswerable. 
‘The sbare-holder was exclusive owner of 
‘the sir land. His sale of his shsre includ- 
ing that land was a matter between him 
and his vendee alone. The vendee obtain» 
-ed the proprietary rights, i. e, the sum 
total of his vendors rights Jess the 
cultivating rights carved out of them, He 
therefore became the landlord of the ex- 
proprietor. He is the landlerd as the 
term is defined ins. 2 (7) of the O. P. 
‘Tenancy Act. 

But it is said s. 188 (2) (a) of the Land 
Revenue Act alters all that and makes 
the lambardar landlord for all tenancy land 
in the village irrespective of its origin. 
‘That, to my mind, is to apply the section 
too widely. The section was enacted to 
give statutory expression to the righisand 
duties of the landlord as agent of the whole 
proprietary body, and it should be con- 
fined to this. He cannot be deemed to be 
the agent of a single co-sharer so far as 
‘the exclusive owrership of that co-sharer 
is concerned. He cannot therefore be 
-deemed even by fiction of law to be the 
landlord of a person who in fact is the 
tenant of the share-holder. He has, no 
doubt, to collect the village profits. But 
so far as these fields are concerned that 
would be done by taking into account the 


“rental value” of the sir which is part of (Œ By 


_GOPAL V, SHAMRAO (NAG,) 


19210 


the malguzari assets: s, 8 of the U. 
P. Settlement Act, That is not the 
same thing as the “rent” of this land 
after it becomes an occupancy tenancy of 
the exproprietor, The rent he may pay 
may be more or less than the rental 
value, as the fixation of rent is a matter 
of contract subject to control by the Bettle- 
ment Officer or Revenue Officer: as. 15 
and 16 of the C. P. Tenancy Act. 

If the lambardar is landlord of the 
whole village without restriction he would 
have the right to collect rents from sub- 
tenants and to accept surrenders from or 
eject exproprietary occupancy tenants. 
This would be an unwarrantable inter- 
ference with private profitas of a share- 
holder holding exclusive possession of sir 
land. The lambardar's function is to pay 
revenue to Govt. and to distribute the 


profits of the village. For that it is not. 


necessary that he shoutd collect rent from 
the exclusive tenant of a share-holder. So 
far as I am aware, to hold otherwise would 
be to upset a practice which has worked 
smoothly and been rarely question even 
after the enactment of s. 188 of the Land 
Revenue Act. If the limbardar were 
entitled to collect rents which were private 
profits he would have to repay them to 
the true landlord, That would surely be 
a clumsy and unnecessary procedure. 

I have now had the advantage of reade 
ing the differing opinions of Niyogi and 
Bose, JJ., and find myself in agreement 
with the former. Where the land was held 
in separate enjoyment only, I agree that, 
as it still belongs to the whole proprietary 
body, the lambardar as their representative 
would be entitled in law by 6.188 (2) ‘a) 
to recover the rent-—although even in that 
case he might in practice allow the sharee 
holders to doso. The distinction between 
the two cases was recognized in Debi 
Prasad v, Bhagwan Din (19). The learned 


Judges there remarked: 

“Tt is to be noted that this is not a case where 
the vendor ia really the sole owner of the proprietary 
title in the lands which he holds as sir. There 


are aome such cases,’? 

My conclusion then is that Bari Bahu 
v. Ganesh Singh (1) is correctly decided, if 
the words ,‘in severalty” in if mean “in 
exclusive ownership” but not otherwise. 

Bose, J.—Niyogi, J.’s order of reference 
asks that the case before him be heard and 
decided by a Fall Bench, but it was 
agreed atthe hearing that the only ques- 
tion with which the Fall Bench should 

(19) 35 A 27; 16 Ind. Oas. 399; 10 A L J 437 
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concern itself is whether Bari Bahu v. 
Ganesh Singh (1) was rightly decided. We 
have therefore, to consider the facts of 
Bari Bahu v. Canesh Singh (1), They are 
as follows, 

` The plaintif there, (one G) and the 
defendant (B), were co-sharersin a, village 
in the Central Provinces. B owned an 8 
snnas share, and Gand two others owned 
the other 8 annas. G was the lambardar, 
B was in possession of certain sir fields 
and according to the facts given in the 
judgment she held this sir in “severalty”. 
In the year 1923, B sold her 8 annas share 
to one M and thus became the exproprietary 
occupancy tenant of these sir fields. G 
then sued B for the rent of her holding 
and the question arose whether G was 
entitled to sue, or M. B pleaded that M 
was her landlord and that he alone could 
sue, This contention was upheld, 

A great part ofthe argument before us 
was directed tothe meaning of the word 
“severalty” as used inthe judgment and 
it was argued that much turned upon 
this. Ido not think it dces, But before 
expressing an opinion on that I will deal 
with thie part of the discussion. 

The learned Counsel for the defendant- 
respondent (the exproprietary occupaucy 
tenant in the case out of which this 
reference arises) contended that “holdiag 
in severalty” meant holding as exclusive 
owner, and he relied on the definitions 
given in Wharton’s Law Lexicon p. 789 
and in Stroud’s Judicial Dictionary. But 
I donot think it is legitimate to refer to 
these definitions because we are ` concern- 
ed here with the O. P. Land Revenue 
Act where the word ‘“‘severalty” is used 
as aterm of arbin a special and restricted 
sense. It has come to acquire this special 
meaning for historical reasons, 

When there are two or more co-owners 
of a village, each can hold landin it in 
one of three ways. In thefirst place some 
particular plot of land can be his exclusive 
property to which the other co-sharers have 
no right or claim and in which they have 
no interest, Ifthere is a partition of the 
village, this piece of property would not 
be brought into hotchpot and the title of 
the person owning it would be unafiected 
by the partition. He would continue to 
hold it as before. 

The second possibility is when a plot of 
land isplaced in possession of a particular 
co-sharer for convenience of management, 
Jn such a case the plot is still common 
property. The title ofthe other co-sharers 
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is not displaced but they would not 
ordinarily be allowed to disturb the posses» 
sion of the co-sharer in posses- 
sion without suing for partition. In such 
a suit the plot would be thrown into 
hotchpot and might or might not be 
assigned tothe share of the same person 
when the partition was made. This is the 
kind of possession with which their Lord- 
ships were dealing in Wattson & Company 
v. Ramchand Dutt (20) and the Court of the 
Judicial Commissioner at Nagpur in 
Padamsingh v. Sahadeo Sao (21) and 
Jagannath v. Ramprasad (4). 

The third possibility is when land is 
held in common without any division by 
agreement (express or implied) for con- 
venience of management. In that case 
each co-sharer would be entitled to joint 
and undivided possession until partition, 
and on partition theland would be thrown 
into hotchpot as before, 

These were the three possibilities with 
which the Revenue Authorities of the 
Province had to deal when the O. P. Land 
Revenue Actof 18331 was passed, That 
Act drew the above distinctions between 
these several kinds of property but did not 
draw them very clearly. It used language 
which was inapt. It used the term “severe 
alty” in a sense in which it is not ordinarily 
understood in legal terminology. It used 
the word “belonging” which has no special 
legal significance to denote a special 
concept. Butitdid distinguish between 
them. Section 136K distinguished bət- 
ween lands held in “severalty” and in 
“common”. Section 136-L dealt with land 
held in “severalty”, and s. 136-N with sir 
land “belonging” to a cosharer. It was 
clear that these different terms were intend- 
ed todenote different legal concepts but 
exactly whas the differences wera was 
not properly understood, and so it became 
necessary for the Chief Oommissioner, wh) 
in those days presided over the highest 
Revenue Oourt, toissue aruling to clarify 
the position, This is Revenue Department 
Ruling No. 5170 dated December 7, 1895. 
It is reproduced as a note to s. 136-N of the 
O.P. Land Revenue Act of 1831 in the 
O. P. Revenue Manuals of those days, and 
also as an appendix to Revenue Book 
Circulars V{-5 dealing with the partition of 
mahals and paitis. 

The Ohief Oommissioner said that the 
word “belonging” used in s. 136-N must 
be construed to mean land held in “excly. 


(20) 18 O 10; 17 TA 110; 5 Sar, 535 (P 0), 
GN) UOP LR 16, 
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sive ownership”, that is to say, in the first 
of the three senses which I have set out 
above. 

He gave illustrations of this kind of 
ownership which I need not reproduce, 
and then said : 

“In all the above cases the lands in question 
have ceased to belong to the joint estate and may 
be said to belong tothe co-sharers Lin possession 
of them.” 

He next dealt with the term ‘‘severalty” 
and said that it referred to the second of 
the three positions to which I have referred 
and the word: “common” or “shamlat" to 
the third. 


This classification held the field down to 
the year 1817 and thenthe Chief Commis- 
sioner's terminology received legislative 
sanction in the new Land Revenue Act of 
1917 which replaced the Act of 1881. 
Section 136-K of the old Act was repro. 
duced as e. 171 in the new with a very 
slight verbal alteration which did not 
affect the sense. Before making a partition 
the Deputy Commissioner was told, as 
before, to record a proceeding specifying 
the lande held in “severalty”, if any, and 
the lands heldin ‘‘common”. . 

This section was further amended in the 
year 1931 and the Deputy Commissioner 
was then told also to record the lands held 
in “exclusive ownership’. But 1 will ignore 
this amendment at the moment because 
it was notin existence in the year 1927 
when Bari Bahu v. Ganesh Singh (1) was 
decided. I will deal with the law as it 
stood in 1917 when the Land Revenue Act 
of that year was passed, 

Section 136-L of the old Act was repro- 
duced word for word ass. 173 in the new. 
This was also amended in 1831 but the 
amendment does not affect the present 
position. The point is that both sections, 
the old and the new, used the word “gever- 
alty.” 

Then followed the counterpart of s. 136N 
which had created most of the doubt before 
the Obief Ccmmissioner’s ruling. This was 
repreduced ass. 175 inthe new Act, but 
this time, instead of. using the words 
“belonging to any co-sherer" (the language 
of the old section), the new seciion said 
“which is the exclusive property of any 
co-sharer”, This section was also amended 
in 1931 but not this part of it which in 
my opinion is crucial for - present pur- 
poses, 

It is clear then thatthe concepts of the 
terms “exclusive ownership", “severalty” 
and “common” which the Ohief Commise 
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sioner had defined in the year 1895 were 
imported by the legislature into the new 
Land Revenue Act of 1917 in the year 
1917. Allthe three terms were used, and 
each was used in a different sense, and 
they were so interpreted by the Revente 
Ocurts in Kashi Prasad Beharilal Rai (22) 
afterthe passing of the new Act. The 
amending Act of 1931 made no difference 
to this, Indeedif anything it underlined 
the distinctions still further. But we 
canignore that, It is enough that in 
the year 1917 it was placed . beyond 
doubt by the legislature that the term 
“‘severalty” as applied to lands affected, 
by the Land Revenue Act did not mean 
“exclusive ownership”. 

Whether that was the sense in which 
the term was used in Bart Bahu v. 
Ganesh Siagh (1), I do not know. In 
the ordinary way I would have had no 
doubt. It would have been clear that it 
must have been used in the sense in 
which, as [ see it, the legislature had 
intended it to be used. But unfortunately 
the two learned Judicial Oommissioners 
who decided Bari Bahu v. Ganesh Singh 
(1), used the term in the sense of ex- 
clusive ownership in two previous deci- 
sions, namely in Nandkishore v. Lal Singh 
(8), Murlidhar v. Hussain Khan (9) and 
again in Bapu v. Santosh Rai (10), so 
it is possible that they also used in in 
that sense in Bari Bahu v. Ganesh Singh 
(1). But, however, that may be it makes 
no difference in the view I take. Whe 
ther the term was meant to indicate 
exclusive ownership or not, I think with 
respect, either way, that Bari Bahu v. 
Gahesh Singh (1), was wrongly decided. 

The decision turns wholly on the dee 
finitions of “landlord and “tenant” given 
in the Ten. Act. And as regards s. 188 
(2) of the Land Revenue Act (which in 
my „opinion is crucial) it was set on one 
side as not applicable because “the Act 
makes the lambardar the landlord only 
in respect of such land as the body of 
proprietors whcm he represents is the 
landlord of”. With the utmost respect I 
do not think that that is so, I think it 
would have been so under the law as it 
stood before the Act of 1917 was passed, 
but in my opinion that Act has effected 
a radical alteration in the position of the 
lambardar which alteration has completely 
changed the old law, 

In argument the matter 
somewhat as follows. It 

(22) 13 N LJ 45 (46). 
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for one of several co-sharers in a mahal 
tO own sir land as his exclusive property. 


If it is his exclusive property, then the. 


other co-sharers have no rights of any 
kind in it, and it cannot be made the 
subject-matter of a partition between 
them. If that is so, then the lambardar 
who represents the co-sharers asa whole 
in respect of their common property can- 
not be the statutory agent of this co- 
sharer in respect of this item in which no 
other co-sharer has any interest. 

This sounds logical enough, but, in my 
opinion it overlooks the peculiar nature 
of malguzari tenures under the O. P, Land 
Revenue and Tenancy Acts. The malguzar 
in this Province has not got the owner- 
ship of the land; that vests in Govt. 
It has always vested there and is still 
there. Govt. has never parted with that 
fundamental right, and because of that 
s. 56 of the Land Revenue Act states 
that all land, to whatever purpose applied 
and wherever situate, is liable to pay 
revenue to Govt., and that neither length 
of occupation nor any grant made by the 
proprietor shall release such land from this 
liability. I have dealt with this at length 
in the Opinion given by me in the Full 
Bench case reported in Punjaram Jagoba v. 
Ramu Chintoo (23). This fundamental 
concept results in queer repercussions and 
has emboldened the legislature to impose 
liabilities and make conditions in order 
to facilitate the collection of Govt. revenue 
which it would propably not have imposed 
upon a true owner of the soil. 

I will examine first the Land Revenue 
Act as it now stands because primarily 
that is what we are bound by. And here 
it is necessary to bear two things in mind. 
The first is that in these matters we are 
dealing with fictions and not with reali- 
ties. The law says that for these pur- 
poses Courts must “deem” the lambardar 
to be the landlord whether he is so in 
fact or not. The second is that though 
the Land Revenue and Tenancy Acts speak 
of landlords and tenants the words are 
used as terms of art to denote special 
concepts and that the so-called landlord 
ja not really a landlord as ordinarily 
understocd, nor is the so-called tenant a 
tenant, 

I have been st pains to stress this in 
the opinion recently delivered by me 
(with which my learned brother Niyogi, J. 


(23) I L R (1910) Nag. 348; 186 Ind. Oas. 731; A 
I R 190 Nag. 49,12 R N 234, 190 N L J 
121, : 
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did not wholly agree and with which my 
Lord the Ohief Justice agreed only as to 
the conclusion without committing himself 
to the reasons given by me) in the Full 
Bench ease of Punjaram Jagoba v. Ramu 
Chintoo (23), to which I have already 
referred; and I may here also refer to 
Forbes v, Maharaj Bahadur Singh (24), 
where their Lordships of the Privy Coun- 
cil deal with anotherIndian Actin which 
the terms “landlord” and “tenant” are used 
in a special sense. I feel that we are 
likely to be led astray when dealing with 
thesa “tenancies” unless we place the 
ordinary law of landlord and tenant on 
one side and concentrate on the very 
Special and exceptional cmditioas which 
the Land Revenue and Tenancy Acts of 
thia Province impose on both the “landlord” 
and on the “tenant”. As I said before these 
Acts create very special tenures which are 
unknown to the ordinary law and prescribe 
in detail the rights, remedies and liabi- 
lities of the very special type of “landa 
lord" which they create and the very 
special kind of "tenant". We have there- 
fore to look to those special laws at every 
step and not the ordinary law. 

I have little doubt that the real land- 
lord of the exproprietary tenant is the 
transferee. I have little doubt that heis 
the person of whom the tenant holds his 
land and to whom but for a contract to 
the contrary he would be liable to pay 
the rent. I have little doubt that the 
transferee fulfils the conditions specified 
in the definition given in the Tenancy Act. 
I have no doubt that under the ordinary 
law the landlord is the person entitled 
to sua the tenant for rent and not ane 
other. That is a commonplace. But we 
are not dealing here with the ordinary 
law. Tae legislature has abrogated that 
and for reasons which I consider sound and 
just, but whether good or bad, has ime 
posed special conditions, and it ig to 
those special conditions that we must 
look. 

The relationship of landlord and tenant 
is ordinarily founded on contract but in 
these cases though that is one of the ways in 
which these special “tenancies” can arise, 
the moment the contract is made the law 
tears it up and not aterm of it can be 
given effect to. Tnereafter the relationship 
between the parties is not governed by 


t (24341 O $26 (938); 23 Ind, Cas. 632; AI R 1914 


'P O111; 411A 91; 18 OWN 747; (1914) M W N 397; 
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contract but by the special rules and laws 
which the Land Revenue and Tenancy Acts 
have made for thcse very special and ex- 
ceptional tenures. 

One of these laws relates to the very 
special position assigned to the lambardar. 
Section 2 (6) of the O. P. Land Revenue Act 
says that 

“ambardar’ means the proprietor of a mahal 
appointed to discharge the duties imposed on a 
lambardar by this Act.” 

The appointment is made by the Revenue 
Authorities under s. 187 and once made 
no Civil Court can question it. Its juris- 
diction in this respect is expressly barred 
by e. 220 of the Act. It is true the 
Revenue Authorities are directed to select 
one of the “proprietors” for this purpose but 
they alone can decide whether a man is a 
“proprietor” for these purposes or not, 
Even if they select a man who is nota 
proprietor according to the view of the Oivil 
Courts the Civil Oourts cannot interfere 
or question the appointment. Their right 
to do so is taken away in express terms. 
Sections 220 (p) says they shall not inter- 
jere. See also Keshao Jagannath v. Raoji 
Gopal (8). 


It is relevant to point out at this stage 
that though the lambardar is ordinarily 
regarded as the agent of the proprietary 
body he is not so in any strict sense of the 
term. Agency is a matter of contract. It is 
amatter of consent and mutual agreement 
between the principal and the agent, The 
scope and nature of the agency depends 
upon whatis agreed between the parties. 
Not so here. The co-sharers can protest 
as vigorously as they please. They can 
decline toagree to the appointment, It will 
make no difference if the Revenue Authcri- 
ties chocse to disregard their wishes and 
appoint the man sgainst their will. Then 
again, the co-sharers, and indeed the man 
himself, may desire to delimit the scope 
of his authority, but that also would make 
no difference. The Act sets out the exact 
nature of his duties and the extent of his 
rights and liabilities. It defines with 
precision what he may and may not do. 
Such a man is not an agent in any ordinary 
sense of the term. It is convenient to 
refer to him as a statutory agent and it 
is true that he represents the proprietary 
bcdy (even though it be against their express 
wishes and consent) for certain statutory 
purposes, but in truth and in fact he is 
not an agent at all. He is a person clothed 
with authority by statute and empowered 
to carry out certain statutory duties, and 
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unless we recognise this clearly I fear we’ 
may go astray, 

I stress this because it is here that the 
law has, in my opinion, been so radically 
altered by the Land Revenue Act of 1917. 
My Lord the Chief Justice and I had. 
occasion to deal with this from another 
aspect in Ganga Prasad v. Itwar Singh (25), 
and I reproduce the following passage from 
our judgment, 

“The definition of lambardar given in the Land 
Revenue Act of 1881 is that he is the person appointed 
to represent the proprietary body ‘in its relations 
with the Govt.: beyond that no statutory recognition 
was afforded him and he was merely looked upon 
as a sort of customary agent of the proprietory body. . 
See Dina v. Bishambhar Singh (15) at p.168.* One 
result of this was that his powers, except in his 
dealings with Govt, could be withdrawn and the 
proprietors could, when they so chose, appoint an- 
other man, not the lambardar, and not even a pro- 
prietor, to represent them in all matters unconnected 
with Govt. See Batjnath v. Raghunath (14) Also 
that when there were more lambardars than one the 
consenf of all had to be obtained to invest their 
action with validity unless the proprietors made 
gome express or implied arrangement to the con- 
trary : Ganpatsao v. Pandurang (16). Now he is to 
be deemed the proprietor for certain purposes, the 
landlord for others, and a statutory agent who 
cannot be removed except by the Revenue Authorities 
and whose powers cannot be abrogated for still 
others," 

I still adhere to that view. 

The effect of the old view was that the 
co-sharer could put an end to the lambar- 
dars powers by common action amongst 
themselves. Thus if they partitioned pri- 
vately, then each became the sole landlcrd 
of his patti and the lambardar was com- 
pletely excluded. In addition to the rulings 
cited above, this View was takea in two cases 
which bear a closer resemblance to ths 
facts of the present case, namely Chandra 
bhan v. Deo Rao (26) and Chunga Prasad v. 
Phulwa (27).. But now the position is quite 
different, The lambardar has been given 
a statutory status by the new Act which 
noone can shake, and if the Legislature 
chooses to say that in respect of these 
special and peculiar tenures which it hag 
created the lambardar isto be deemed the 
landlord for certain purposes, even of land 
in which he has no proprietary interest, no 
one can do anything about it especially 
aseven under the old law the co-sharers 
could have appointed such a person to deal 
with matters which did not directly concern 
Govt. by private agreement amongst them- 
selves. 

(25) 189 Ind. Cas. 273; AI R 1939 Nag. 287; 1939 N 
LJ 429; 13 R N31. 

(26) 192 O PL R66 (69), 

(27) A I R 1922 Nag. 126; 67 Ind, Oas. 121. 

*Page of 11 N L R.—|Ed.] : 
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Consider this example. Take the case of 
& lambardar who sella all his interests in 
‘the mahal to another. What happens ? 
He dces not cease to be the lambardar, 
and therefore “the landlord” simply because 
he no longer has any sort or kind of interest 
in the mahal and possesses no land in it. 
He continues until somebody else is appoint 
ed in his place. That is the effect of 
s. 2 (6) and is what was decided in Raoji 
v. Girjabai (28) and Raghubar v. Hukame 
chand (29). 

Take another example. Consider a case 
‘in which the mahal is imperfectly partie 
tioned into pattis. Tbe lambardar continues 
to exercise sway over the entire mahal 
notwithstanding the parlition even though 
he may have no interest whatever in some 
of the pattis and may hold no land in them. 
He continues until he is removed under 
s. 189, This was decided by a Full Bench 
of the Nagpur Judicial Commissioner's 
-Court in Keshao Jagannath v. Raoji Gopal 
(3) and if I may say so with respect I think 
the decision was right, Indeed it was 
conceded during tbe arguments that this 
would be the position but it was contended 
that that is only a temporary expedient. 
‘It may be, but nevertheless the expedient 
holds good until, as the learned Additional 
Judicial Commissioners remark, the lambar- 
dar is removed under s, 189. After all the 
remedy is simple, All that a party affected 
has todo is ta apply to the Deputy Oom- 
missioner to have any partition or division 
privately effected recorded and recognised 
under s, 47 (2) of the Land Revenue Act 
read with ss. 66, 77 (1) (a) and 106 (g), have 
anew patti created, and have a new lam» 
bardar appointed. The definition of patti 
has been enlarged in the new Act in order 
to enable this to be done. Originally it was 
confined to lands allotted to a co-sharer by 
an imperfect partition made under the Act. 
Now it is wide enough to include pattis 
formed by private partition, Even under the 
old Acts the right of coesharers to effect pris 
vate partitions among themselves by common 
agreement was recognised and upheld: 
see Thakur Hagari Singh v. Jagat Singh 
(30), Babusingh v. Jaitlal (81), Chandra- 
bhan v. Deo Rao (26) and Chunga Prasad v, 
Phulwa (27) Now the matter is even 
clearer, If then with these simple remedies 
to hand a co-sharer does not choose to 


exercise these rights, or if he prefers to 
(28) AI R1928 Nag, 123; 107 Ind, Oas, 527. 
(29) ATR 1930 Nag. 210; 123 Ind. Cas, 897; Ind. 
_ Rul. (1980) Nag. 241. 
(30)7 CPL R 54, 
(Gl) 70 PLR 137, 
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have the lambardar do his work for him 
(and it may well be that he doss), why 
should the tenant of all persons be allowed 
to object? What does it matter to him 
who he pays his rent to, provided he does 
not have to pay twice over ? 

The opinion of a member in charge is 
irrelevant in construing an Act and I have 
reached my conclusion on an analysis of 
the Act itself, but it is gratifying to note 
that the view I take about the radical 
alteration in the lambadar's position under 
the new Act ia shared by that very able 
and experienced administrator Mr. H, A. 
Orump who piloted the Land Revenue Bill 
through the Local Legislative Council. 
In his statement of ‘objects and reasons 
be said: 

“The present definition of ‘lambardar’ is unneces- 
sarily narrow. The lambardar's duty is no doubt 
primarily to pay the revenue, but it is not necessary 
to limit his representation of the proprietary body 
to ‘relations with Govt.’ The tendency of co-sharers 
to insist on their rights of separate management of 
their pattis is sometimes both inconvenient to Govt. 
and bad for the village, and it is necessary to 
api salin and strengthen the position of the lambar- 

ars. 


But to continue the analysis of the Act, 
s. 188 (2) of the Land Revenue Act sets out 
powers with which the lambardar is clothed 
by the legislature. And the first of these 
is this, The Act says that he shall: 

“be deemed to be the landlord within the mean- 
ing ofthe O. P, Tenancy, Act, 1898," 

Now what is the force of the word 
“deemed” ? I do not think there can be 
any doubt, but if there is it is resolved 
by their Lordships of the Privy Council, 
They state in Commissionerof Income-taz, 
Bombay Presidency v, Bombay Trust Core 
poration Ltd. (32). 

“Now when a person is ‘deemed to be’ something, 
the only meaning possible is that whereas he is not in 
reality that something the Act of Parliament requires 
him to be treated as if he were. It follows that 
although the High Court was perfectly right in 
holding that if s, 42 (of the Income Tax Act) 
stood alone ‘agent’ in that section would mean an 
agent in actual receipt of the profits or gains which 
were to be assessed, they failed to appreciate that 
s. 43 puts the person who comes within its terms 
artificially into the position of the agent and of 
assegsee under s. 42," 

So also here, The Act tells us that though 
the lambardar may not be the real lande 
lord QCourts must disregard the reality and 
resort to a fiction, at any rate for the 
purposes of s, 188 (2), and put him artifi- 
cially into a position which he does not 
really occupy. Even though another man 


(32) 54 B 216; 121 Ind, Oas. 532; A IR 1930 P O 54; 
57 1 A 49; Ind. Rul, (1930) P O 68; (1930) A LJ 73; 
340 W N' 230; 32 Bom, L R 361;58 M L J 197; 31L W 
582; (1930) M W N 564 (P O). 
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may in truth and in fact be the real 
landlord the Court is told to ignore that 
fact and to look upon the lambardar as 
the real man and ‘treat him accordingly. 

The meaning given to ‘landlord’ in the 
0. P. Tenancy Act of 1898 is: 

“the person of whom a tenant holda land, and 
to whom the tenant is, or but for a contract would 
be, liable to pay rent for such land.” 


(The definition in the new Tenancy Act of 
1820 is the same but thatis by the way), 
- Therefore s, 188(2) (a) of the Land Revenue 
Act tells usthat even though the tenant 
-actually holds land of another person and 
is, or but fora contract would he, liable 
to pay rent to him, we must ignore these 
facts and treat the lambardar as the person 
of whom the tenant holds land and to 
-whom he ie, or but for a ecntract would 
pe, liable to pay the rent. If that is so, 
-and I can see no escape from the clear 
words of the Act, I find it impossible to 
hold that Courts can refuse to allow the 
lambardar to sue, whatever the realities 
may be. If the Court must regard him 
as the person to whom the tenant is bound 
to pay his rent I find it difficult to see how 
they can refuse to allow him to sue for 
the rent when it is not paid. 

But to continue. How far does tke 
lambardar’s power extend ? Section 188 (2) 
‘gays that he shall be deemed to be the 
landlord in the mahal or patti for which 
he is appointed. If he is the landlord, 
then there cannot be another landlord for 
these purposes. If he isthe person to whom 
‘the tenant is bound to pay the rent, then 
he alone can sue, and all we have to see 
is whether the land in respect of which 
the rent is due and in relation to which 
‘the tenancy arises is situate within the 
mahal or patti to which the lambardar in 
question is appointed. 


What then is a mahal and what a patti ? 
Here again we turn to the definitions, 
Mahal is defined in s. 2 (8) (a) as 

“any area, not being a malik-makbuzea plot or a 
survey number which has been separately assessed 
to land revenue........- X 


I gatber that the plot of land with 
which Bari Bahu v. Ganesh Singh (D), was 
dealing was not separately assessed to land 
revenue, and it is clear that it was not 
a malik-makbueza plot, therefore it must 
have been a part: of the mahal (unless 
{here were pattis, and that does not seem 
to have been the case) for which G had 
been appointed lambardar. If that was 
so, then clearly, as I see it, G was the 
person entitled to sue for the rent. 
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Turning next to the definition of pattt 
we find it defined in s, 2 (12) as: ' 

“the lands in a mahal held by any co-sharer 
or body of co-sharers in separate ownership.” 

At first sight this appears to lend some 
support to the view taken in Bari Bahu 
v. Ganesh Singh (1). It will be remembered 
that the reason whys. 188 (2) was placed ` 
on one side was because according to the 
view taken there “the Act makes the lama 
bardar the landlord only in respect of such 
land as the body of proprietors whom he 
represents is the landlord of”. But even 
so, if A is appointed the lambardar of a 
mahal, then however wrong that appoint- 
ment may be, and however many pattis 
there may be in the mahal he remains, 
as I see it, the landlord for that mahal, 
Therefore all that isleft is to see whether 
the land in question falls within that 
mahal. And that is what the rulings which 
I have cited above hold. 


Now there can, in- my opinion, be uo 
doubt that the sirland of a mahal forms 
part of the mahal whether it be held. in 
exclusive ownership or in severalty or in 
common, and whether the mahal be divid- 
ed into pattisor not. The test under the 
definition of a mahal is to see whether the | 
land is separately assessed to land revenue, 
snd we find from s, 81 that only three 
units are separately assessed, namely 
estates, mahals and malik-makbussa holds 
We also find from s. 56 that all 
land is liable to the payment of land revenue 
unless it has been expressly exempted, and 
even in the case of exempted lands a 
kamil jama, that is the amount which 
would be payable but forthe exemption, 
has to be recorded, (Sees, 73). It follows that 
sir land is also liable to the payment of 
land revenue whether it is the separate 
and exclusive property of one of the co- 
sharers or not. 

Under s. 82 the assessment is offered (1) 
in the case of an estate, to the proprietor, 
(2) in the case of a mahal, also tothe 
proprietor unless there are more than one, 
and in that event io the lambardar, and 
(3) in the case of a malik-makbuzza 
holding, to the malikemakbuzzar. It follows 
from this, and from s. 81, that sir land is 
not separately assessed, and that the 
share of the revenue recoverable from it 
is included in the lump sam to which the 
mahal as a whole is assessed; also that no 
separate assessment is offered to a co- 
sharer having exclusive possession of a 
plot of sir land as it is- to the malik- 
makbuzzar. Therefore even in respect of 
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sir plots which belong exclusively to a 
co-sharer the lambardar represents that 
co-sharer and accepts the assessment on 
his behalf even though he has no right or 
interest of any kind in the plot. If then 
he can represent these persons in their 
relations with Govt. there is noreason why 
he should not also do so in their relations 
with tenants, 

The truth of the matter is that though 
the status of malguzars as farmers of 
revenue has been considerably blurred by 
the passage of time and by the various 
‘modifications introduced by the legislature 
from time to time, fundamentally it has 
remained the same, and whatever rights 
they may have been given and whatever 
privileges they may have acquired, they 
have all been subject to their fundamen- 
tal obligations in respect of the collection 
of Govt, revenue. That fundamental con- 
ception underlies everything and it explains 
much which on the face of it appears absurd 
and incongruous. ` 

Viewed in this light matters which seem 
obscure in the relations of the so-called 
landlord with his so-called tenant and of 
the lambardar with both become easier to 
understand. Under s. 188 (2) (a) the 
lambardar is deemed to be the landlord 
within the mahal or patti for which he 
is appointed, and under sub-cl. (b) it is he 
who has to collect the village profits and, 
if necessary, to institute suits to enable him 
to do so. 

Now the rent payable by the tenants of 
the mahal or patti is part of the village 
profits. Therefore, it is the lambardar who 
has to collect them and itis to him alone 
that the tenants need and indeed must pay. 
The reason why he is given these powers 
is because he is the man who has to pay 
Govt. its quota of the land revenue from 
the profits so collected. That he does so 
in practice and sues for arrears in all 
ordinary cases is beyond dispute, and his 
right to dosohas never been questioned. 
Unless therefore this right is inherent in the 
nature of hie office the only other source 
from which his powers can be derived is 
s. 188 (2) (b). 

An indication of the nature of these 
village profits is to be obtained from 
s 8 of the O. P. Settlement Act 
which says thatthe “malguzari assets” of 
a mahal include ‘‘the rents of holdings fixed 
by a Settlement Officer ” It is true the term 
used is “malguzari assets” and that these 
assets may not cover as wide a field as the 
village profits, but unless the matters includ- 
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ed as the malguzari assets are included in 
the term “village profits” there will be very 
little left for the malguzar to recover, 80 
little indeed that it will be impossible 
for him to pay the land revenue. The 
rent collections usually form by far the 
largest item in the lambardar’s accounts, 
and in the very nature of things, village 
economy being that it is, that must be so. 
There is also an intimate connection bet- 
ween the lambardar, the rental collections 
and the assessment of the land revenue, 
Section 1 of the Settlement Act says that that 
Act shall be construed together with the ©. 
P. Land Revenue and Tenancy Acts and 
states that inso far as it relates to land 
revenue it shall be desmedto ba a partof 
the Land Revenue Act of 1917 and in so far 
as it relates to tenancy it shall be deemed 
to be a part of the Tenancy Act of 1920, 

Section 9 states that the land revenue 
assessed on a mahal shall be fifty per 
cent. of the malguzari assets of such mahal, 
And we know from s, 183 (1) (a) of the 
Land Revenue Act as well as froms. 125 
that one of the duties of the lambardar 
is to pay the land revenue to Govt. and 
that if it is not paid it can be re 
covered from him under s. 125 as well as 
from the other co-sharers. Sseing therefore, 
the intimate connection which there is bete 
ween the land revenue and the malguzart 
assets, and seeing that the bulk of these 
assets usually consist of rent collections, 
and seeing that the lambardar has to pay 
the revenue, I think it is legitimate to 
infer that he has been given the right 
under s. 188 (2) (e) tocollect that part of the 
assets which constitutes its main item. 

I think that fundamentally the reluctance 
of the learned Judicial Commissionere in 
Bari Bahu v. Ganesh Singh (1) to give 
effect to the plain language of s. 188 (2) 
of the Land Revenue Act is grounded in 
an unexpressed fear of perpetrating a 
two-fold injustice, that of exposing the 
unfortunate tenant to a double liability 
for rent, and that of depriving the unfor- 
tunate transferee who is the real land- 
lord of the fruits of his purchase. I 
think with respect that both fears are un- 
grounded. 

Under the viewI take the tenant would 
not have to pay twice over because if 
he pays to the person appointed by the 
law to collect his rent, his obligation is 
discharged just as effectively asit would 
be if he paid to an agent expressly au» 
thorised by the landlord in that behalf. 
And as for the transferee, the fiction im- 
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posed by the Jaw is not to be carried — 


further than the Act warrants. The lambardar 
is not to be deemed the landlord for all 
purposes but only for the special purposes 
indicated in the Act. Once we travel 
beyond that, then we leave the realm of 
fiction and enter a world of realities. We 
are at liberty to face facts again. This 
means that the relations of the co-sharers 
inter se (including of course those of the 
transferee who by reason of his purchase 
is now one of them) and their rights and 
liabilities as between themselves are regu- 
lated according ‘to the ordinary law and 
not according to some statutory fiction. 

I will illustrate what I mean by a con- 
crete example. Let it be assumed that 
there are 4 co-sharers in a mahal and 
that one of them is the newly acquired 
transferee of a sir plot which was held 
in exclusive ownership by the transferor. 
And let it be assumed thet the Revenue 
Authorities have appointed only one lam- 
bardar for the whole mahal and have not 
appointed a separate lambardar for the 
separate patti which this sir plot held in 
exclusive ownership may constitute, Let 
the total village profits of the mahal, after 
deducting the costs of collection, the land 
revenue, and other items of expenditure, 
be X and let the rent fixed for the sir 
plot in question be Y. Then the matter will 
work out thus. 


The lambardar will collect the rent Y 
from the ex-proprietary tenant and he 
will pay over to the transferee, not 1/4 of X 
plus 1/40f Y (which is what a person holding 
in “severalty” would get in such circum- 
stances), but 1/£.X plus the whole of Y., This 
inflicts no hardship or injustice on the 
transferee, It gives his entire dues. It 
preserves to him his rights intact and at 
the same time protects the tenant and 
simplifies the task of village administra- 
tion. The only difference it makes: to any- 
body is that it changesthe agency of Gole 
lection. 


In my opinion, this is the only reasonable 
way to view these sections. If not, either 
the unfortunate’ ex-proprietary tenant is 
exposed to a double action for rent, or, if 
he is saved from that, then the unfortunate 
lambardar is made powerless to make a 
part of his recoveriés without in any way 
being relieved of his obligation to Govt. 
In my opinion, it is no use saying that 
he can sue the transferee, That is not 
the quick powerful remedy which the Act 
gives him. Moreover, if the transferee 
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has no land and is otherwise a pauper, ib 
would be pointless to sue him. 

The other view would Gpen up an easy 
way for a needy proprietor in exclusive 
possession of sir toevade his obligations. 
All he would have to co would be to 
transfer his holding to an obliging rela- 
tion who had no money of his own and 
then refuse to pay either rent or revenue. 
The relation would refuse to sue and 
would refuse to eject him. The lambar- 
dar would have to pay Govt. and would 
have no remedy left over except the doubt+ 
ful one of sending the transferee to a 
civil jail and of having to pay for his 
upkeep while there. It would create an ime. 
possible situation. 

Apart from this I can see nothing fane 
tastic in the idea of a man who has no 
interest in the land being appointed an 
agent for the collection of another man’s 
rent. It is true that that does not make 
him a landlord but then he is not 
the landlord anyway ; he isonly deemed 
to be one for certain specified purposes. 
The whole thing is a fiction. Once it is 
realised that this is by far the easiest 
way for Govt. to get its revenue collected, 
then there is no reason why the legisla» 
ture should not introduce these fictions 
and impose terms of this nature on per- 
sons who at bottom are mere farmers of 
the Govt, revenues however much their 
status and dignity may have been enhanced 
in other ways. 

In my opinion Bart Bahu v. Ganesh Singh 
o sa wrongly decided and should be over- 
ruled. 


s Reference answered. 





MADRAS HIGH COURT 
Full Bench 
Second Appeal No. 255 of 1937 
April 23, 1940 
Leaca, O. J. Moocetr AND 
KRISHNASWAMI AYYANGAR, JJ., 
OFFICIAL REOEIVER or EAST 
GODAVARI at RAJAHMUNDRY 
APPELLANT. 
versus 
OHAVA GOVINDARAJU AND ANoTHER— 
RESPONDENTS 
Limitation Act (IX uf 1908), Art, 142—Suit for 
possession by plaintiff out of possession—Possession 
within 12 years must be proved in addition to title 
—Onus is on plaintiff—sSuit by auction-purchaser 
in execution of mortgage decree, to eject person in 
possession of property—Ari, 142 applies, 
A plaintiff who is suing tur possession of proper- 
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ty in the occupation of another cannot rest his 
case on title alone. He must show that he has 
exercised rights of ownership by being in posses- 
sion within 12 years of suit. The burden then lies 
upon the plaintiff to prove that he was in posses- 
sion within 12 years of suit, and not upon the 
defendant to prove adverse possession for a period 
of 12 years, 99 Ind. Cas. 312 (1) and 87 Ind, Oas. 
386 (10), Overruled, Observations in, 99 Ind Cas. 831 
(8), dissented from. [p, 494, col, 1; p. 490, col. L] 

[Case-law referred to,] 

When the owner mortgages his property, part of 
his interest passes to the mortgagee, but when the 
property is sold at a Court auction the purchaser 
has vested in him the full title of the mortgagor 
as it existed before the mortgage and the law which 
applies to the mortgagor applies tohim, Article 142, 
Lim, Act, therefore, applies even to a case where a 
purchaser at an auction sale beld in execution of a 
mortgage decree brings a suit to eject a person in 
possession of the property purchased by him. [p, 


494, col. 1) 
8. A. against the decree of the Sub” 
Judge, Rajahmundry, in A. 8. No. 9 of 


Order of Reference 


Horwiil, J.—The plaintiff filed the present 
suit for possession on his title alleging 
that defendant No. 1 was left in possession 
of the suit land by defendant No. 2in 1909 
and that he continued in possession of the 
land ever since with the permission of 
defendant No. 2. The land was brought to 
sale by the plaintiff in execution of a decree 
against defendants Nos. 2 to 5, When the 
plaintiff sought to obtain possession he was 
resisted by defendant Not 2, The plaintiff 
brought aclaim petition which was dismissed; 
and hence this suit. The trial Court found that 
the title was with defendant No.2 and that 
the plaintiff's case that defendant No. 1 was 
in permissive possession was true. The Ap- 
pellate Court, while confirming the finding 
that the title was with the plaintiff, found 
that the plaintiff had not proved that defen» 
dant No.1 was ever ia possession with defen- 
dant No. 2's permission. He therefore allowed 
the appeal-and dismissed the suit on the 
ground that the plaintiff had not proved that 
either he or defendant No. 2 had been in 
possession within 12 years of suit. The 
plaintiff appeals, contending that as his al- 
legation was that defendant No. 1 wasin pere 
missive possession, the lower Appellate 
Court wrongly threw the onus upon the 
plaintiff, 4. e, the lower Appellate Oourt 
should have applied Art. 144, Lim. Act, 
and not Art. 142, As the evidence of 
the defendants of their having been in ad- 
Verse possession was not given much credit 
to, by the lower Appellate Oourt, it is 
„argued that ifthe burden had been rightly 
thrown on defendant No. 1, cefendant 
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No. 1's appeal would have been dismissed. 

The argument of the plaintiff amounts 
to this: that even though he would ordi- 
narily in a suit for ejectment have to prove 
that he was in possession within 12 years; 
yet he could get over this difficulty of limi- 
tation and displace the onus by a false 
declaration in his plaint. The decision of a 
Bench of this Courtin Ramanujachariar v. 
Sundarachari (1), gives support to this 
argument. There the plaintiff's allega» 
tion was that he let the defendants 
into possession under an agreement 
of tenancy and that they would not 
give up possession when the tenancy was 
terminated, The lower Appellate Court had 
found that the agreement set up was not 
proved; but the learned Judges held that 
the plaintiff was not bound to prove pose 
session. Although no reasons were given 
for this finding, yet the learned Judges 
definitely disagreed with the lower Appel: 
late Court that the burden was upon the 
plaintiff to prove pcssession within 12 years 
of suit. The argument there seemed to 
have been that the frame of the suit detere 
mined the provisions of the Lim. Act to 
be applied and that it was immaterial 
what the actual findings on the questions 
raisedin the pleadings were, Rustomiji, at 
p. 1387 of his book on the Lim. Act (Edn. 5) 
says: 
ei lend plaintiff comes into Oourt alleging that 
defendant's original possession was permissive, it 
is for the plaintiff to establish his allegation before 
defendant can be called upon to substantiate his 
plea of adverse possession" 

He adds, at p. 1406: 

“Decisions of the High Courts in India to the 
contrary, on the supposed authority of the Privy 
Council judgment in Secretary of State v. Chellikant 
Rama Rao (2) are not good law.” 

Asomewhat similar point came up for 
decision in Alam Khan v. Karupannaswamt 
Nadan (3) and Ramanujachariar v. Sun- 
darachari (1) and three other cases were 
referred to. In that case, Venkatasubba 
Rao, J. disposed of Ramanujacharari v. 
Sundarachari (1) very briefly with these 


remarks : 

“Mr, Rajah Ayyar for tbe appellant however re- 
lies on the following four caseg;........ of which 
the first two are decisions of the same single Judge, 
the third was also decided by a Judge sitting 


(1) 25 LW 127; 99 Ind. Oas, 312; A I R 1927 Mad. 
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(2) 39M 617; 35 Ind, Oas. 902; A I R1916 P O 
21: 43 T A 199; 3L M L J 324; 20 W N 1911; 
(1916) 2M W N 224; 14 AL J 1114; 20 ML T 
435: 4 L W 486; 18 Bom. L R 1007; 25 OL 69 


P 0). 

; 3) (1938) 1 M L J 113; 183 Ind. Cas, 88; A I R 
1938 Mad, 415; (1938) M W N 105; 47 L W 165; 12 
RM 233, 


480 


singly, and the fourth Ramenujachariar v. Sundar- 
achari (1) contains no discussion of the principle 
involved......0.. with great respect, we are unable to 
follow the four cases relied upon by the appellant.” 

In view of this conflict between the deci« 
sicns of two Benches of this Court, I direct 
that the papers in this case be put before 
my Lord the Ohief Justice, for referring 
to a Full Bench, if he so pleases, the ques- 
tion whether, in a case where a plaintiff 
sets up a Case of permissive possession and 
fails to prove it, the burden then lies upon 
the plaintiff to prove- that he was in pos- 
session within 12 years cf suit, or whether 
the onus is upon the defendant to prove 
adverse possession for a period of 12 
years, 


Mr. K. R. Vepa, for the Appellant. 


Mr, A. Lakshmayya, for the Respon- 
dents. 


Judgment of the Full Bench 


Leach, C. J.—The appellant is the 
Official Receiver of East Godavari and he 
has filed this appeal as the representative 
of the estate of one Adusumilli Venkata- 
subarayudu, who was adjudicated an in- 
solvent during the pendency of the suit out 
of which this appeal arises. The insolvent 
was the plaintiff in the suit. On November 
29, 1911 respondent No. 2 and his sons 
mortgaged certain land belonging to them 
and in 1922 the mortgagees filed a suit in 
the Court of the District Judge of Rajah- 
mundry to enforce the mortgage. They 
obtained a decree which they assigned to 
the plaintiff, who caused the land to be 
put up for sale in execution proceedings, 
The Plaintiff bought the land at the Oourt 
aucticn and in due course obtained a ssle 
certificate, When he wentto take posses» 
sion of the property he was obstructed by 
respondent who claimed it as his ances- 
tral property. Thereupon the plaintiff ap 
plied to the’ QOourt for an order under 
0, XXI. r. 99, Oivii P. O. His application 
was dismissed and consequently he filed in 
the Oourt of the District Munsif Raja- 
mundry a suit fora decree declaring his 
title to the property and for the ejectment of 
respondent No, 1 therefrom. In his plaint he 
averred that in 1909 respondent No. 20n be> 
ing appointed a Village Munsif entrusted‘the 
Property to respondent No. 1, his nephew’ 
who was to manage it fcr him. With the 
dishonest idea of defeating the mortgage, 
respondent No. 2 had, it was said, instigated 
respondent No. 1 to claim the property ag 
his own. In addition to claiming the land 
as his ancestral property, respondent No.1 
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averred that he had title to it by adverse 
possession, 

The District Munsif found for the plain- 
tiff on ail the issues and consequently 
decreed the suit, Respondent No. 1 then 
appealed to the Court of the Subordinate | 
Judge of Rajahmundry. The Subordinate 
Judge held that the land was not the 
ancestral property of respondent No. 1, but 
belonged to respondent No. 2 and his family. 
He disagreed with the District Munsif 
however on the question whether the land 
had been entrusted to respondent No. 1. 
In his opinion this had not been proved 
but without considering the question 
whether respondent No. 1 had been in 
adverse possession for 12 years he allowed: 
the appeal on, the ground that possession 
had been with respondent No, 1 since that. 
date. The question which the Oourt is 
called upon to decide is whether Art, 142 
or Art, 144. Lim, Act, applies to this case. 
The appellant contends that Art. 144 
applies. Respondent No. 1 would have it. 
that the proper Article is Art. 142, That 
respondont No. 1 had been in possession: 
since 1903 is admitted andit is conceded 
by both sides that if Art. 142 applies the 
appeal must fail. It is also conceded that 
if Art. 144 applies the suit must be 
remanded to the Subordinate Judge to 
consider whether the evidence justifies 
respondent No. 1's contention that he has 
obtained a title by adverse possession, 

Article 142 preseribes a period of limita- 
tion of 12 years for a suit for possession of 
immovable property when the plaintiff, 
while in possession of the property, has 
been dispossessed or has discontinued the- 
possession. The period of 12 years rung 
from the date of dispossession or discon» 
tinuance. Article 144 prescribes the same. 
peried of limitation for a suit “for posses» 
sion of immovable property or any interest 
therein not hereby otherwise specially 
provided for.” The period commences when: 
the possession of the defendant becomes. 
adverse to the plaintiff, Articles 131, 134-B, 
135, 136, 137, 138, 139, 140, 141 and 143 also 
deal with suits for possession of immovable. 
property. Article 144 is a residuary 
Article and therefore can only be applied 
if a suit does not fall within any of the 
earlier Articles. There haa been much 
discussion in the Courts of India with. 
regard to the application of Arts. 142 and 
144. If a suit falls within Art, 142 the 
plaintiff must show that he has been in 
possession within 12 years of the suit. 
When Art. 144 applies the burden of proy- 
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ing adverse possession for this pericd is 
upon the defendant. 

_ A discussion of the reported cases relate 
ing to Arts, 142 and 144 would be a most 
formidable task and in my opinion it is not 
necessary to undertake. I consider that 
the Privy Council has indicated the appli- 
cation of these Articles in Mohima Chander 
Mozumdar v. Mohesh Chunder Neoghi(4), 
Mahomad Amanulla Khan v. Badan Singh 

(5) and Dharani Kanta Lahiri v. Gabar 
Ali Khan (6). In  Mohima Chander 
Mozumdar v. Mohesh Chunder Neoghi 
(4) the plaintiffs had proved that 
formerly they were the proprietors of the 
land to which they alleged title, and from 
which they claimed to oust the defendants. 
They had Lowever been dispossessed, or 
their possession had been discontinued, 
‘some years before the suit was brought by 
them and the land was occupied by the 
defendants, who denied their title. The 
Judicial Committee held that in these 
circumstances the burden was on the 
claimants to prove their possession at some 
time within the 12 years next preceding 
the suit, It was not sufficient for them to 
show an anterior title without proof of their 
possession within 12 years to shift the bur- 
den on the defendants of showing that they 
were entitled to remain in possession. In 
the judgment under appeal the Subordinate 
Judge who tried the case ohserved : 

"When I showed above that the plaintiffs are the 
rightful owners of the disputed land, it is for the 
ryot defendants to show that they are entitled to 
retain posssession of these lands.” : 

Their Lordships’ comment on this obser- 
vation was this: "That, as a proposition of 
law, is one which hardly meets with the 
approvalof their Lordships,” Their Lord- 
ships went on to say : 

“This is in reality what in England would be 
called for an action for ejectment and in all actions 
for ejectment where the defendants are admittedly 
in possession ; and a fortiori where, as in this parti- 
cular case, they had been in possession for a great 
number of years, and under a claim of title, it lies 
upon the plaintiff to prove his own title. The plain- 
tiff must recover by the strength of his own 
title, and itis the opinion of their Lordships that 
in this case the onus is thrown upon the plaintiffs 
to prove their possession prior to the time when 
they were admittedly dispossessed and at some 
time within 12 years before the commencement of 
the suit, namely for the two or three years prior 
to the year 1875 or 1874, and that it does not lie 
upon the defendants to show that in fact the 
plaintifis were so dispossessed.” 

(4) 16 O 473; 16 IA 23;5 Sar, 321(P 0), 
ee 17 O 137; 23 PR 1890; 16 I A 148; 4 Sar, 412 
(6) 25 M L J 95; 18Ind. Oas. 17; 15 M LT 185; 
(1913) M W N 157: 17 O W N 389; 17 O L J 277; 
15 Bom. L R 445 (PO), ` 
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In Manomed Amanullah Khan v. Badan: 
Singh (5) the Privy Council pointed out. 


‘that Art. 144 only gives the rule of limita- 
‘tion where there is no other article in the- 


schedule specially providing for the case. 
Although the proprietary right would con- 
tinue to exist until, by the operation of 
the law of limitation, it has become ex- 
tinguished, where a claim comes within the- 
terms of Art. 142, adverse possession is not. 
required to be proved in order to maintain 
a defence. The plaintiffs’ ancestors at the 
settlement in the Delhi District in 1843,. 
declined to pay revenue in respect of a plot 
of land which had been held under rente- 
free tenure and had been resumed in 1838, 
The land was nevertheless assessed and 
the Govt. made an engagement with the 
villagers (the defendants in the suit) under 
which the villagers were to be put into. 
possession. A revision of the settlement 
took place some 30 years later and the 
plaintiffs claimed possession on the strength. 
of their title. According to the judgment 
under appeal to the Privy Oouncil the- 
plaintiffs were undoubtedly the pro- 
prietors before 1838, but the land had been: 
since 1842 in the podsession of the defen- 
dants, who had exercised all the right of 
proprietors. There was no possessjon of 
any description in the plaintiffs or their 
ancestors since the period of the engage- 
ment, and under those circumstances the- 
Judicial Committee held that whether any’ 
proprietary right existed did not matter. 
The question was whether there was a dis» 
possession or discontinuance, and clearly 
there was. The proprietary right would 
undoubtedly continue to exist until by the: 
operation of the law of limitation it had: 
been extinguished; but, upon the question 
whether the law of limitation applied, it: 
appeared to be clear that the case came- 
within the terms of Art. 142. Therefore it 
was unecessary to embark upon an in- 
quiry whether there had been adverse pos-- 
session, The decision in Dharani Kanta 
Lahiri v, Gabar Ali Khan (6) was to the- 
same effect. The suit was one for ejecte- 
ment of persons who admittedly were at the- 
date of suit in possession of the land. Their 
Lordship; said : 

“It lay upon the plaintiffs to prove notonly a. 
title as against the defendants to the possession; 
but to prove that the plaintifis had been dispossess-- 
ed or had discontinued to be in possession of the 
lands within 12 yeara immediately preceding the- 
zommencement of the suit. Their Lordships find 
that the plaintiffs failed to prove a title against 
the defendants to the possession of the lands in 
dipute or any part of them; they failed to prove- 
that the lands, the possession of which they cluime- 
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‘ed, were not the lands covered by the sanad; and 
they failed to prove that they had been dispossessed 
or that their possession had been discontinued 
within 12 years before suit.” 


In view of the decisions of the Privy 
Oouncil, it cannot in my judgment, be main- 
tained that a person who proves title in a 
suit for ejectment has the right to the 
decree sought unless the defendant proves 
adverse possession for 12 years, The plain- 
tiff is not entitled to succeed unless he 
shows, in addition to title, that he has been 
in possession of the property within 12 
years of the suit. The Privy Council has 
‘declared that to be the effect of Art. 142 
and that suits for ejectment come within 
that article. It may bea hardship that a 
‘perscn who proves a title to property 
‘should lose it to a trespasser unless he can 
also show that he has been in possession 
within 12 years of suit, but that is what the 
Lim. Act says and the Court must ad- 
minister the law. And drafting his plaint 
in a manner which disguises the real 
nature of the suit will not help a plaintiff. 
In Gopal Chander vy, Nilimony Mitter (7), 
‘Garth, O, J, pointed out that a mere allega» 
tion of a tenancy will not relieve a plaintiff 
from the burden of proving that he or those 
‘under whom he claims had been in posses 
‘sion within 12 years, If it did, that device 
might always be resorted to for the purpose 
of evading the law of limitation. 

I will now proceed to examine the deci- 
‘sions of this Court to which reference has 
been made jn the course of the arguments. 
“The first decision is that of Ayling and 
Venkatasubba Rao, JJ. in Sundaram Ayyar 
v. Thiyagaraja Pillai (8). A mortgagee filed 
a suit to enforces a mortgage created in 
1897 and obtained a decree for sale. At 
the auction sale held on September 5, 1906 
the mortgagee purchased the property and 
‘obtained symbolical possession. A third 
‘party was in possession and the mortgages 
did not institute a suit to recover posses- 
‘sion until September 4, 1918. The defen- 
dant who had been in possession from 
‘May 22, 1905 then claimed he had 
been in adverse possession for more than 
12 years. The Court held that the posses- 
‘sion of tke defendant, though adverse 
to the mortgagor, did not effect the rights 
-of tke mortgagee or of the auction- 
purchaser and consequently the suit was 
‘not time-barred, The principle had been 
‘settled by a Full Bench of this Qourt 
(Wallis, O. J., and Sadasiva Ayyar and 

(7) 10 O 374. 


(8) 50 M LJ 183; 99 Ind, Cas, 831; R 
Med. 160. bat as, 8381; A I 1923 
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Srinivasa Ayyangar, JJ.) in Vyapuri v. 
Sonamma Boi Ammani (9), where it was 
held that the possession of a trespasser 
who has dispossessed a mortgagor, the 
mortgage being a simple one within the 
meaning Of the T. P. Act, is not adverse 
tothe mortgagee. In the present case, 
dispossession took place before the mort» 
gage was created and therefore it differs 
materially from that decided by Ayling 
and Venkatasubba Rao, JJ. The learned 
Judges went on to express the opinion that 
Art, 142 does not apply 

“when upon the facts proved or admitted, dis- 
possession cannot possibly have occurred before 12 
years of the institution of the suit” 
and to observe that 

“The plaintif is entitled to say thatthe allega- 
tion relating to his possession may be treated as 
superfluous and that hemay be allowed to rest his 
case upon the footing that his suit is within 12 years 
of the accrual of his right.” 

Madhavan Nair, J. discussed the applis 
Cability of Arts. 142 and 144 in Jeeyana- 
garswsami V. Mahomed Esoof Sahib (10). in 
that case a suit was brought by a dhare 
makaria ofa devasthanam for possession 
of land which the devasthanam alleged had 
been leased to the defendants. The Dis« 
trict Munsif who tried the suit found for 
the plaintiff but his decision was reversed 
on appeal by the Subordinate Judge who 
held that the alleged lease had not been 
proved and that Art. 142, applied, As 
the plaintiff had failed to prove possession 
within 12 years of suit the Subordinate 
Judge allowed the appeal. On second ape 
peal, Madhavan Nair, J. held that the 
proper Article to apply was Art. 144 and 
based his opinion on thajudgments of the 
Privy Oounceil in Secretary of State v. 
Chellikanit Rama Rao (2) and in Kuttali 
Moothavar v. Peringati Kunharan Kutty 
(11) and of that of the Allahabad High 
Court Court in Jat Chand Bahadur v, 
Girwar Singh (12), In Secretary of State v, 
Chellikant Rama Ro (2), the question was 
whether the Secretary of State in Council 
was entitled to incorporateinto a reserved 
forest under the Madras Forest Act (V of 
1882) certain islands which had been formed 
on the bed of the sea near the month of the 
river Godavari within three miles of the 

(9) 39 M 811; 31 Ind. Cas, 412; AI R 1916 Mad, 
990; 29 M L J 645; 2L W 1080;18M LT 436; 
(1915) M W N 997 (FB). 

(10) 21 L W 398; 87 Ind. Cas, 386; A IR 1925 
Mad, 834, 

(11) 44 M 883; 66 Ind. Oas. 451; A IFR 1922P O 
181; 48 I A 395; 14L W 721; (92D M W WN 847; 
41 M LJ 650; 30 MLT42; 26 OWN 666; 24 
Bom. L R 669(P 0). 


( 
(12) 41 A 669; 52 Ind. Oas. 366; A I R 1919 All. 
403; 17 ALJ 814. 
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mainland. It was held that the islands 
belonged to the Orown and that the 
claimants had not proved adverse posses- 
sion fora period sufficient to establish a 
right against the Crown. In the course of 
their judgment their Lordships said : 

“Nothing is better settled than that the onus of 
establishing title to property by reason of posses- 
sion for a certain requisite period lies upon the 
person asserting such possession. It is too late in 
the day to suggest the contrary of this proposition. 
If it were not correct it would be opento the pos- 
sessor for a year or a day to say; “I am here; 
be your title to the property ever so good, you cannot 
turn me out until you have demonstrated that the 
possession of myself and my predecessors was not 
long enough to fulfil all the legal conditions,’ Such 
a singular doctrine can be well illustrated by the 
case of India, in which the right of the Crown to 
vast tracts of territory, including not only islands 
arising from the sea, but great space of jungle 
lands, necessarily not under the close supervision of 
Govt. Officers, would disappear because there would 
be no evidence available to establish the state of 
possession for 60 years past. It would be contrary 
to all legal principles thus to permit the squatter to 
put the owner of the fundamental right to a negative 
proof upon the point of possession.” 

In Kuttalit Moothavar v. Peringati Kunhae 
ran Kuity (11), the Judicial Committee ob- 
Served : 

“Standing a title in “A” the alleged adverse pos- 
session of "B," must have all the qualities of 
adequacy, continuity and exclusiveness which 
should qualify such adverse possession. But the 
onus of establishing these things is upon the ad» 
verse possessor, Accordingly, when the bolder of 
title proves, as in their Lordships’ view he does 
with some fullness prove in the present case, that 
he too has been exercising during the currency of 
his title various acts of possession, then the quality 
of these acts, even although they might have failed 
to constitute adverse possession as against another 
may be abundantly sufficient to destroy that ade- 
quacy and interrupt the exclusiveness and conti- 
nuity which is demanded from any person challeng- 
ing by possession the title which he holds.” 


I do not regard these pronouncements of 
the Privy Oouncil as deciding the question 
of the effect of Art. 142. I regard them 
as laying down principles which have tobe 
applied when the issue is confined merely 
to a plea of adverse possession in particular 
circumstances. As I have already pointed 
out, the Privy Council had dealt with the 
application of Art. 142 in Mohima Chander 
Mozumdar v. Mohesh Chunder Neoghi (4), 
Mahamed Amanullah Khan v, Badan Singh 
(5) and Dharani Kanta Lahiri v. Gabar Ali 
(6), which Madhavan Nair, J. did not con- 
sider. The Allahabad High Oourt in 
Jai Chand Bahadur v. Girwar Singh (12), 
expressed the opinion that it was sufficient 
for the plaintiff in an ejectment suit to 
rest his case on title. There the plaintiff, 
who was a zamindar, sued to eject the de= 
fendant from certain land which he alleged 
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the defendant was in possession of ag his 
licensee. The defendant denied the license 
and set up a claimof adverse possession. 
The claim of adverse possession failed 
and the Oourt held that the plaintiff was en- 
titled to succeed on the title which he hadi 
proved as zamindar, The question whe- 
ther the license was ever granted or ree 
voked was immaterial. This decision 
appears to be in direct conflict with the 
pronouncements of the Privy Council to 
which Ireferred at:the outset. The next 
decision of this Oourt is that of Phillips, J. 
in Kuppuswami Mudaliar v. Chockalinga 
Mudaliar (13). It was argued there that 
Art. 142 has no application to a suit for 
possession based ontitle, but having con- 
sidered the decisions in Mokima Chander 
Mozumdar v. Mohesh Chunder Neoghi (4). 
Mahomed Amanullah Khanv. Badan Singh. 
(5) and Dharani Kanta Lahiri v. Gabar Ala 
Khan (6), Philips, J. rejected this argu- 
ment. 

In Ramanujachariar v. Sundarachari (3), 
Devadoss and Wallace, JJ. held that. 
Art, 142, is applicable only to cases where: 
the plaintiff alleges possession and dis- 
possession in his plaint. They considered’ 
that nothwithstanding that the plaintiff 
sets up a tenancy or license as the basis of 
the defendant’s possession the Article appli-- 
cable is still Art. 144. The learned Judges 
did not however consider any of the autho- 
ities The latest decision of this Court is- 
that of Venkatasubba Rao and Abdur: 
Rahman, JJ. in Alam Khan v. Karupan- 
naswamt Nadan (3). In that case plaintiff 
was a mutawalli of a Muhammadan trust.. 
He sued for possession of immovable pro- 
perty and alleged that the defendants had 
been his tenants. It was held that the 
tenancy was not proved. The defendants. 
did not appear at the trial, but the plaint- 
iff's witnesses themselves stated that the: 
property had never to their knowledge been 
in the possession of the plaintiff. It was 
held that the suit was governed by Art. 142° 
and not by Art. 144 and that it should be 
dismissed as the plaintiff had not proved 
his possession within the statutory period.. 
The learned Judges however considered 
that onthe facts of the case it was un-- 
necessary to deal with the broad question 
whether in a suit in ejectment where the- 
plaintiff's title is proved there rests any’ 
duty upon him of shifting the burden on 
the defendants to prove adverse possession: 
under Art. 144. 

(13) 49 M L J 788; 91 Ind, Oas. 454; AIR 1926- 
Mad. 181; (1926) M W N 34; 23L W175, 


494 


I bave said sufficient to indicate that in 
my opinion a plaintiff who is suing for 
possession of property in the occupation of 
another cannot rest his case on title alone. 
He must show that he has exercised rights 
-of ownership by being in possession within 
12 years of suit. It follows that in my opi- 
nion the observations which I have quoted 
from the judgment in Sundaram Ayyar v. 
‘Thiyagaraja Pillai (8), cannot be accepted 
and that Jeeyanagarswami v. Mahomed 
Esoof Sahib (10) and Ramanujachariar v. 
Sundarachari (1), were wrongly decided. 


In the present case the appellant and 
his predecessors. in-title have admittedly 
been out of possession since 1209 and this 
-disposes of the appeal but before I conclude 
it is necessary to deal with another argu- 
‘ment advancedon behalf of the appellant. 
It is said that where the plaintiff is the 
purchaser at a Court auction held in exes 
cation of a mortgage decree his case does not 
‘fall within Art. 142, It is contended that 
‘that article only applies when the plaintiff 
is suing on his own title or on the title 
of the previous owner of the property and 
does not apply when he is’ the representa- 
tive of both the mortgagor and the morte 
gagee. In Kunhiamma v. Kunhunni (14) 
and Maganlal v, Shakra Girdhar (15), it 
was held that the purchaser at a Court 
auction in execution of a mortgage decree 
is the representative of the mortgagor and 
the mortgagee having acquired both their 
interests in the property sold, But this 
cannot mean that he is outside Art. 142. 
- When the owner mortgages his property 
‘part of his interest passes to the mortgagee, 
but when the property is sold at a Court 
auction the purchaser has vested in him 
the full title of the mortgagor as it existed 
“before the mortgage and the law which 
applies to the mortgagor applies to him. 
Section 2 (8), Lim. Act, defines the word 
“plaintif” as including any person from 
or through whom a plaintiff derives his 
right te sue. The appellant here derived 
his right to sue from the mortgagor, It 
is true that part of bis interest in the 
property came to him from the mortgagor 
through the mortgages. but that does not 
-warrant the assertion that different consi- 
derations apply when he is suing for the 
ejectment of a person in possession of the 
property which he has brought, In my 
judgment there is no substance in the last 
contention advanced on behalf of the appel- 


(14) 16 M 140. 
(15) 22 B 945. 
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lant. For thess reasons I would dismiss the 
appeal with costs. ` 


Mockett, J.—I agree, 


Krishnaswami Ayyangar, J.—I also. 
agree. 
NB, Appeal dismissed, k 
SIND CHIEF COURT 


Second Appeal No. 44 of 1938 
May 20, 1940 
Davis, O. J. anp Lopo, J. 
RAMDAS TOPANDAS—PLAINTIFR— 
APPELLANT 
versus ct 
SUKKOR MUNICIPALITY—Durenpant 
— RESPONDENT. 

Evidence Act (I of 1872), 8. 106~-Suit for negligance 
against public bady—Burden of proof—-Tort—-Negli- 
gence—Suit for damages against Municipality for 
damage to plaintiff's house by water from burst pipe— 
Essentials to be proved by plaintiff—Presumption 
—Second appeal—Question of fact—-Negligence, 

Though when dealing with cases, against public 
bodies for negligence, the burden of proving negli- 
gence lieson the plaintiff, yet the provisions of s, 106, - 
Evi. Act, must be borne in mind. The fact that the 
burden of proving negligence may be on the plaintiff,- 
does not necessarily preclude the burden of proving 
ay particular fact being upon the defen- 

ant. 

Tn a suit for damages againsta Municipality for not 
maintaining in proper order, the water pipes, it is 
not enough for the plaintiff to prove that there was a 
Municipal water supply, a burst pipe and his houge 
damaged by the water escaping from the burst pipe. 
It is for him to prove the Municipality's liability to 
pay compensation, Hemust show that the Munici- 
pality did not exercise the powers conferred apon them 
by the Legislature with reasonable care and skill. 
The Municipality cannot besaid to be negligent 
because they had not, according toa technical book 
produced in Gourt, fitted or had not proved that they 
had fitted air valves, scour valves, reflux valves, 
safety or relief valves or sluicetop valves. The water 
supply andthe pipes whichconvey it being under 
Municipal management and control, 8 presumption 
arises, if damage arises from accidents which in the 
ordinary course of things, with proper care, would 
not occur, that there was want of care in the absence 
of explanation by the defendants, yet other facts 
beyond the control of the Municipality have to be 
taken into account when dealing with such cases. 
Where the Municipality have shown, that the pipes 
were laid and the system maintained with 
reasonable care and skill, the plaintiff must fail 
unless he can adduce evidence to the contrary. 140 
Ind. Cas. 717 (1) and Madras Railway Company v. 
Zemindar of Carvetinagaram (3), relied on. Scot? v. 
London Dock Co. (4), explained. 

The question of negligence is a question ` of: 
act, 

8. A. against the decree of the Assistant 


Judge, Sukkur, dated September 20, 1938. 


“Mr. Dipchand Chandumal, for the Ap- 
pellant. 
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“Mr, Khanchand Gopaldas, for the Res- 
pondant, 

Davis,C. J.—This is an appeal against 
a judgment of the Assistant Judge, Sukkur, 
who reversed a judgment of the Subordi-+ 
nate Judge at Sukkur wao awarded the 
plaintif-appoellant Rs, 1,875 compensation 
for damage to his house caused by a burst 
municipal water pipe. The Subordinate 
Judge found that the Municipality had been 
guilty of neglect while the Assistant Judge 
was of the opinion that the plaintiff failed 
to discharge the burden of proof of negli- 
gence which thelaw imposed upon him, This 
is a second appeal and we must accept the 
finding of facts of the lower Appellate Court 
on the question of negligence which is a 
question of fact and we must accept the law 
as laid down by a Division Bench of this 
Court in Bhat Partab Dialdas v, Munici- 
pality of Hyderabad (1). 

The only question which appears to us 
afforded any scope for argument was that 
of the application of s. 106, Evi. Act, for 
it might be argued that as the control and 
management of the municipal water sup- 
ply was with the Municipality, so the csn- 
dition of the supply pipes was a matter 
specially within the knowledge of the 
Municipality, and the burden of adducing 


-evidence on this point rested with them. 


But we are satisfied that ithe Municipality 
adduced all such evidence as was reason: 
able under the circumstances, and it was 
open to the plaintiff, had he been so ad- 
vised, and had he wished to call an expert 
witness on this question and to have asked 
for inspection of all the relevant municipal 
records. After all we are not dealing here 
with a private matter, a matter within the 
special knowledge ofa private person, but 
we are dealing withthe affairs of a public 
body whcse records and proceedings are 
open to inspection by a ratepayer and which 
can be called in evidence in Court. There. 
fore, though we think, when dealing with 
these cases, the burden of proving negli» 
gence lies on the plaintiff, yet the provi» 
sions of 8. 106, Evi. Act, must be borne 
in mind. The fact that the burden of 
proving negligence may be on the plaintif, 
does not necessarily preclude the burden of 
proving any particular fact being upon the 
defendant Municipality. For instance, in 
this case, the learned Advocate for the ap- 
pellant contended that the pipe burst because 
it was rotten and that the burden lay upon 
the Municipality of producing the identical 

(1) 26 SL R 136; 140 Ind. Cas, 717; A IR 1932 Sind 
131; Ind, Rul. (1933) Sind 25, 
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length of pipe in which the burt occurred, 
and the lower Courts had found that they 
had not done so. 

The suit was broughtin 1931, the burst 
occurred in 1930, the suit was decided in 
1935. It is not surprising therefore that 
the Municipality not anticipating a civil 
suit for damages and having had no notice 
from the plaintiff to preserve the length of 
pipe didnot preserve it, but there js no 
reason to suppose that the length of pipe 
they produced was not of the same kind ag 
the burst pipe, and apart from the fact that 
the burst pipe might have been affected by 
local conditions of which the Municipality 
cannot be fixed with special knowledge, 
there is no reason to suppose that the 
length of pipe produced by the Municipa». 
lity in Court was not a fair sample of the 
Pipe which formed the water system of 
which the burst pipe was part and in a like 
condition, It is not correct when the learned 
Advocate for the appellant ‘says that the 
lower Courts found that the pipe which 
burst was rotten or that pipes laid in 
1895 had in 1930 outlived their period of 
useful service. The lower Appellate Court 
finds that there is no evidence to this effect 
at all, and we think the Appellate Oourt 
was justified in rejecting the finding of the 
trial Court that the Municipality was negli- 
gent because they had not, according toa 
technical book produced in Oourt, fitted or 
had not proved that they had fitted air 
valves, scour valves, reflux valves, safety or 
relief valves or sluice top valves. As this 
Municipal water system had worked well 
for over thirty years without these valves, 
if it be without them, we cannot attach 
importance to those particular technicalities 
or fittings, 

The learned Advocate for the appellant 
relied on the pure theory of Rylands v. 
Flectcher (2). Water, he said, in muni- 
cipal pipes was a dangerous thing to be 
kept in proper control, and the Municipality 
had not keptitin proper control. This he 
said was proved by the fact that the plain- 
tiffs house was damaged by water escaping 
from the burst pipe. The pure theory of 
absolute liability of the case in Rylands v. 
Flectcher (2) has been qualified in the case 
of powers, even permissive powers, con- 
ferred by and exercised under a statute, 
The Privy Council in Madras Railway Com- 
pany v. Zamindar of Carvetinagaram (3) 


(2) (1868) L R 3 H L 34037 LJEx 161;19LT 


(3) 11 A 364; 22 W R 279; 14 Beng, {L R 209; 3 Sar. 
391 (P 0). 
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obeerved that it may be presumed that the 
Legislature did not confer special powers, 
even permissive, on public bodies without 
being eatisfited that their exercise was with- 
in the public interest, and that in the exercise 
of such powere if damage results negligence 
must be proved before liability for the 
damage accrues. Nor, we think, does the 
priniciple laid dawn in Scott v. London Dock 
Co. (4) help the plaintiff in this case, for 
while it may be said that the water supply 
and the pipes which convey it are under 
municipal management and control, so that 
a presumption arises, if damage arises from 
accidents which in the ordinary course of 
things, with proper care, would not occur, 
that there was want of care in the absence of 
explanation by the defendants, yet as point- 
ed out in Bhat Paratab Dialdas v. Munici- 
pality of Hyderabad (1), other facts beyond 
the control of the Municipality have to be 
taken into account when dealing with cases 
such as this, There may be increasing traffic 
upon the roads, subsidence of the soil and 
other factors which without negligence on 
the part of a Municipality may lead to a 
burst pipe and where the Municipality have 
shown, as we think they have shown in 
this case, that the pipes were laid and the 
system maintained with reasonable care 
and skill, we think the palintiff must fail 
unless, he can adduce evidence to the con- 
trary. It is not enough for him to prove 
that there was a municipal water supply, 
a burst pipe and his house damaged by 
the water escaping from the burst pipe. It 
is fcr him to prove the Municipality's lia» 
bility to pay compensation, He must show 
that the Municipality did not exercise the 
powers conferred upon them by the Legis- 
laure with reasonable care and skill. This 
it appears to us, that the plaintiff has failed 
to prove. 

Great reliance was placed before us on 
the fact that two previous bursts had 
occurred in this locality, but this is not of 
much value as evidence to prove that the 
pipes of the municipal water supply were 
in general rotten and corrupted. This is not 
proved, and on the record as it stands, it 
appears to us that this isa case where a 
burst in a pipe is due to an unexplained 
cause, for which the Municipality cannot be 
held to blame. Neither in the laying of the 
pipe line nor inthe quality of the pipe used 
can it be said that the Municipality have 
been proved to have been guilty of negli- 

(4) (1665) 3H & O 596;34 L J Ex, 220; 11 Jur, 
oa 204; 13 L T (N s) 148; 13 W R 410; 140 RR 
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gence or want of care. That this will be 
the case in future if after this case other 
bursts occur, we cannot, of course, say; 
but we thiuk that this isa case very simi» 
lar to the case in Bhai Partab Dialdas v. 
Municipality of Hyderabad (1), and that 
in this case, as in that. for much the same 
reasois, on very similar facts, the plaintiff 
must fail in his claim for damages, We 
must, therefore, dismiss the appeal with 
costa, 


8, Appeal dismissed. 
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Agra Tenancy Act (IIT of 1926), sa. 85, 81, 120, 
230, 109, 3 (11)— Suit against fixed rate tenant for 
demolition of building and permanent injunction—~ 
Civil Court's jurisdiction, if barred by 8.230 read 
with a. 120, merely because question of improve- 
ment is involved—Ctvil Procedure Code (Act V of 
1908), s. 9, if applies—" Improvement “ in s. 109, 
meaning of—Position of figed rate tenant, if affect- ' 
ed by a. 117, Transfer of Property Act (IV of 
1882)—Fixed rate tenant, tf can make construction. 
other than improrement within meaning of s. 3 (11) 
~~Holding of two biswas—-Building of akhara on 
half, if improvement. 

The words ‘in this section ™ show clearly that 
cl. (3) of s. 85 is referable to s. 84 equally with 
cls. (1) and (2), A fixed rate tenant having been 
specifically exempted from ejectment bys. 84, the 
provision in s. 85 which allows a land-holder to 
sue for injunction etc, in lieu of or in addition to 
suing for ejectment, can have no application what- 
soever to a fixed rate tenant. Hence a suit by the 
lambardar against a fixed rate tenant for demoli- 
tion of building and a mandatory injunction reg. 
training him from making any construction in 
future does not lie to the Revenue Oourt under 
8, 85. Section 230 read with s, 120 does not bar 
the jurisdiction of the Civil Oourt to entertain 
such suit merely because a question of improve- 
ment is involved. On the contrary the Civil Court 
is competent to try such a suit by virtue of s. 9, 
Civil P.O, 177 Ind. Oas. 450 (1), Overruled, 190 
Ind. Oas. 421 (2), approved, [p. 492, col. 1.) 

There isno obligation on the plaintiff to claim 
that the building which has been putup isnot an 
improvement within the meaning of the Act. It is. 
open to the defendant, if he so desires, to apply to 
the Revenue Oourt under s. 120 for a decision as 
to whether the building is an improvement as de- 
fined in the Act and to pray for a stay of pro- 
ceedings meanwhile in the Oivil Oourt. [p. 498, 
col. 2; p. 499, col. 1.) 

“Improvement " in s. 109 means any improve- 
ment as defined in s. 3 (11) and by necessary im- 
plication it excludes any work which does net 
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eatisfy these conditions, Section 109 of Act read 
with the definition of “land "ins. 3 (2), was a 
recogniticn by the Legislature of a limitation of 
the fixed rate tenant's beneficial user, such limita- 
tion arising out of the restrictive covenant—whe- 
ther such covenant may have been expressed or 
implied—which was originally entered into by ths 
fixed rate tenant's predecessor and his landlord 
prior to the permanent settlement. The fixed rate 
tenant's position must rest upon the provisions of 
Act III of 1926; it is in no way affected either 
by the T. P. Act or by any other Act of the Legis- 
lature intermediate between the permanent settle- 
ment andthe Agra Ten. Act, 1926, or in any other 
manner or by any other circumstance. Hencs a 
fixed rate tenant is not entitled to make any con- 
struction which does not qualify asan imprison- 
ment within the meaning of s. 3 (11). (p. 501, col, 


The construction of a building for akkara on one- 
half ofthe holding consisting of two biswas cannot 
be said to be suitable to the holding and consistent 
with the purpose for which it was let and hence is 
not “ improvement ” within the meaning of s, 3 (11), 
{p. 502, col, 2,] 


5. A. from the decision of the District 
Judge, Benares, dated April 30, 1938, 


Mr. Ram Nama Prasad, for the Appel- 
lant. 


Mr. K. L Misra, for the Respondent, 


Collister, J.—This is a defendant's second 
appeal arising out ofa suit for the demoli- 
tion of a building and for a permanent in- 
junction to restrain the defendant from 
making any construction in future upon the 
plot in suit, There was a fixed-rate holding 
of 16 bighas belonging to one Jangi within 
the Municipal limits of Benares. After 
Jangi’s death the holding passéd to his 
widow, Met, Phulani. Oa June 15, 1936 
Mst. Phulani sold 2 biswas of this holding 
to the defendant, We shall have occasion 
later on to particularise the main allegations 
in the plaint, buat for the present it will 
suffice to say that in brief the plaintiff's 
case was that the defendant was unlawfully 
constructing a building on this plot of 
2 biswas. He accordingly instituted this 
suit for a mandatory and for a prohibitory 
injunction, The defence, so far as it ia 
necessary to state it for the purpose of this 
appeal, was that the defendant had coms 
mitted no act which was detrimental to 
Cultivation, that he had not in any way 
altered the nature of the land, as alleged 
by the plaintiff, that in any event the 
plaintiff was not entitled to have the con 
struction demolished and that the Civil 
Oourt had no jurisdiction to try the suit, 
The trial Oourt found against the defendant 
and decreed the suit and that decree has been 
affirmed in appeal by the District Judge. 
The first plea taken before us on behalf of 
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the defendunt-appellant is that it was the 
Revenue Court and not the Oivil Court 
which had jurisdiction, In this connection 
learned Counsel for the defendant-appellant 
relies upon s. 230, Agra Ten. Act (IIL of 
1926), which reads as follows : 

“Subject to the provisions of s, 271, all suits and 
applications ofthe nature specified in Sch. IV, shall 
be heard and determined by the Revenue Oourts, 
and no Courts other than a Revenue Court shall, 
except by way of appeal or revision as provided in 
this Act, take cognizance of any such suit or appli- 
cation or of any suit or application based on a cause 
of action in respect of which adequate relief could 
be obtained by means of any such suit or appli- 
cation.” : 

There is also an explanation to the sec- 
tion, which we shall have occasion to refer 
to aba later stage of this judgmant, Learned 
Counsel's first contention is that the suit 
out of which this appeal has arisen lay to 
the Revenue Oo2zrt under s. 85 of the 
aforesaid Act : vide Group A, Serial No. 3, 
Sch., IV. Nowin the previous Act, that is 
to say, Act II of 1901,a fixed-rate tenant, 
in common with other tenants except 
permanent tenuresholders, was liable to 
ejectment under s. 57; and s, 65 provided 
that, in addition to or in lieu of suing for 
ejectment, the landholder might sue for 
compensation or for an injunction with or 
without compensation if his cause of action 
rested upon any of the grounds set outin 
cls. (b) or (c) of s. 57.In Act IIL of 1926, 
the law was altered and a fixederate 
tenant became exempt from ejectment. 
In order to understand s, 85 of Act ITI of 
1926, we must first look at s. 84. The 
last-named section provides for tha eject- 
ment of a tenant for an act detrimental to 
the land which hə holds or inconsistent with 
the purpose for which it was let or for 
breach of a condition of the contract be- 
twean him and his landbolder; but the 
section epacifically excludes fixed-rate ten- 
ants,as well as permanent tenure-holders 
from its operation. Section 85, which 
learned Oounsel for ths _defendant-appel- 
lant claims to be applicable reads as 
follows ; 

“85, (1) A decree forejectmont under s. 8% may 
direct the ejectment of the tenant either from the 
holding or from such portion thereof as the Court 
having regard to all the circumstances of the case, 
may direct. i 

(2) Such decres may further direct that if the 
tenant repairs the damage, or pays such compensa- 
tion as the Oourt thinks fit within one month from 
the date of the decree, or such furthar time as the 
Court may, for reason to be recorded, allow, the 
decree shall not be executed except in respect of 
costs. 

(3) Notwithstanding anything contained in this 
section a landholder may, ia addition to, or in lieu 
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of suing for ejectment, sue : (a) for compensation, or 
(b) for an injunction with or without compensation, 
or (e) for the repair ofthe damage or waste, with or 
without com pensation.” 


Learned Oouneée! for the defendant-ap- 
lant concedes—-as in fact he must concede 
—that cls, (1) and (2) of tbis section refer 
cnly to decrees passed under s. t4, from the 


operation of which fixed-rate tenants are’ 


excluded. Buat he pleads that cl. (3) of 
s. 85 applies to all tenants. includ» 
ing fixed-rate tenants, and  therefcre 
the suit lay in the Revenue Court 
under sub-cl. (b) of cl. (3) of this 
section. In our opinicn there is no force 
whatsoever in this plea. The words "note 
withstanding anything contained in this 
section...” leave no doubt in our mind that 
what was meant by the Legislature was 
that while the landlord was at liberty 
under s, 84 to sue for a decree for eject- 
ment such as is referred to in cls. (1) 
and (2) of s». 85, he might also add a 
prayer in his suit under s. 84 for one of the 
reliefs mentioned in cl. (3) or he might 
sue exclusively under s. 84 for one of such 
reliefs or for a combination of them. The 
woids “in this section” show clearly that 
cl. (3) of s. 85 is referable to s. 84 equally 
with cls. (1) and (2). A fixed-rate tenant 
having been specifically exempted from 
ejectment by s. 84, it is obvicus that the 
provision in s. 85 which allows a land: 
holder to sue for injunction etc., in lieu of 
or .in addition to suing for ejectment can 
have no application whatsoever to a fixed- 
rate tenant. Itis thus clear that a suit 
under s. 65 of Act III of 1926, was not 
competent. 


Learned Counsel for the defendant-ape 
pellant next contends that a proceeding 
in the Revenue Court was competent under 
s. 120 (1) (b) of Act IIL of 1926 : ride 
Group D, Serial No.6 of Sch. IV. Sece 
tion 120 provides as follows : 

“Tf a question arises between a tenant and his 
landholder : (a) as to the right to make an improve- 
‘ment or (b) as to whether a particular work is an 
improvement, or (e) as to the amount of compensation 
or abatement of rent due under sub-s. (3) or sub- 
s. (4) of s. 115, the Assistant Collector in charge of the 
sub-division shall, on the application of either party, 
decide the question.” 

In para. 4 of the plaint it was alleged 
that by the construction of a building the 
defendant had altered the nature of the land 
in breach of a condition of his tenure and 
had thereby committed a wrongful act. In 
para, 3 of the additional pleas of the written 
statement, the defendant pleaded that he 
had not altered the nature of the land, that 
he Lad done no act such as was detrimental 
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to agriculture and that in any case the 
plaintiff had no right to have the construc- 
tion demolished. The word “improvement” 
finds no place anywhere in the pleadings by 
the parties and it is clear that there was no 
specific plea as to whether the building in 
suit did or did not constitute an improve- 
ment, and therefore there was no issue on 
the subject. The question was, however, 
agitated both in the trial Court and before 
the lower Appellate Court and both Oourts 
have beld that the building was not an 
improvment as defined in tie Act. Learn- 
ed Counsel for the defendant-appellant rests 
his contention upon s. 230 of Act IJI of 1926 
and its Explanation. We Eave already quoted 
the section in an earlier portion of this judg. 
ment and it is unecessary to repeat it. The 
explanation reads as follows: 

“Jf the cause of action is one in respect of which 
adequate relief might be granted by the Revenus 
Court, it is immaterial that the relief asked from 
the Civil Court may not be identical with that 
which the Revenue Oourt could have granted.” 

Learned Mounsel pleads that in lieu of 
instituting a suit in the Civil Oourt the 
plaintiff ought to have applied to the Re- 
venue Court under s. 120 (1) (b) of the Act. 
Tt seems to us that there are several answers 
to this contention. As we have already 
seen, 8. 230 opens with the words “subject to 
the provisions of s. 271, all suits and ape 
plications of the nature specified in the Sch, 
lV $3 


Now it cannot possibly be said that a suit 
for a mandatory and for a prohibitory in- 
junction is of the same nature as an appli- 
cation under s, 120 (1) (b) for a decision as 
to whether a work is or is not an improve- 
ment as defined in the Act. Moreover, all 
that the Assistant Collector is competent to 
do under that section is to give a declaration 
in the affirmative orin the negative, and 
this would certainly not amount to “ade: 
quate relief” to the plaintiff in respect to 
his cause of action within the maaning of 
s. 230 and its Explanation. It would, on the 
contrary, be totally inadequate inasmuch 
as the plaintiff would still have to sue for 
demolition and for a permanent injunction 
if the Revenue Court’s decision were in his 
favour, Then again there was no obligation 
on the plaintiff to claim that the building 
was not an improvement within the mean- 
ing of the Act. As we have seen, in para. 4 
of bis plaint he pleaded that the defendant 
had acted unlawfully and in ecntravention 
of the conditions of his tenure, and we can- 
not see that the plaintiff was under any 
necessity of alleging that the building which 
had been put up was not an improvement 
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as recognised by the Act. It was open to 
the defendant, if he so desired, to apply 
to the Revenue Court under s. 120 for a 
decision as to whether the building was 
an improvement as defined in the Act and 
to pray for a stay of proceedings meanwhile 
in the Civil Court; but this he did not do, 
Moreover, there is nothing in the language 
of ss. 120 and 230 of the Act which can be 
construed as preculding the Civil Court from 
determining a plea advanced before it as to 
whether a work is oris not an “improve- 
ment’, What s. 230 provides (so far as we 
are concerned in this appeal) is thatif an 


application is preferred under s. 120 (1) (b), 


it shall be heard by the Assistant Collector in 
charge of the sub-division ; it nowhere lays 
down that the Civil Court is incompetent to 
decide a plea takenin a suit of which it has 
cognizance as to whether a work does or 
does not qualify as an improvement under 
the Act. 

From what we have said above it is, we 
think, clear that the suit out of which this 
appeal has arisen did not lie to the Revenue 
Court under s,85, Agra Ten. Act (IIL of 
1926) and that its hearing by the Civil Court 
was not barred by the provisions of s. 230 
read with s. 120 of the Act. The learned 
Counsel fcr the defendant concedes that, 
apart from s. 85 and s, 120, Agra Ten, Act, 
tte Revenue Court would not be compe- 
tent to hear this suit, What we now have 
to consider therefore is whether the suit 
lay inthe Oivil Oourt. Ubi jus ibi remes. 
dium, and we have no doubt whatever that, 
upon the allegation that the defendant had 
committed an act which amounts to an 
invasion of the rights of his landholder, the 
suit lay in the Oivil Court under the provi- 
sions of s. 9, Civil P. O., which provides : 

“The Oourts shall (subject to the provisons herein 
contained) have jurisdiction to try all suits of a 
civil nature excepting suits of which their cogniz- 
ance is either expressly or impliedly barred.” 

In this connection we may usefully refer 
to Illus. (k) of s. 54, Specific Relief Act, 

. which says: 

"A lets certain arable lands to B for purposes of 
husbandry, but without any express contract as to 
the mode of cultivation. Oontrary to the mode of 
cultivation customary in the district, B threatens 
to sow the lands with seed injurious thereto and 
requiring many years to eradicate. A may suefor 
an injunction to restrain 8 from sowing the lands 
jn contravention of his implied contract to use 
them in a husband-like manner.” 


It is thus clear that the suit lay in the 
Civil Gourt. In fact learned Counsel for the 
defendant-appellant does not contest the 
point that, if the suit did not lie in the 
Revenue Oourt, the Civil Court had juris- 
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diction to try it, A Bench of this Court in 
Kashi Kahar v, Ashrafi Singh (1) held that 
a suit of this nature was triable in the 
Revenue Court; but that view was sub- 
sequently dissented from by another Bench 
of this Court of which one of us was a 
member, in Ashrafi Singh v. Chandrika 
Prasad (2), It was on account of this conflict 
of view that the appeal with which we are 
dealing has been referred to a Full Bench. 
In the iast mentioned case at p. 264*, the 
Oourt observes : 

“In the present case it has been found by both the 
Oourts below that the plot in dispute was originally 
let for agricultural purposes. The defendant-respon- 
dent now proposes to build a temple on the plot 
and is thus proposing to do anact which is incon- 
sistent with the purpose for which the plot was let, 
This act of the defendant is in contravention of the 
original contract by which the plot was let out and 
the land-holder must, therefore, have the right to 
have the original contract respected and acted upon 
unless there is some law disentitling him to do 
S 


0. 

At p. 266%, there is the following prə- 
novncement : 

“Tt may straightway be conceded that s. 85 (3) 
has no application to fixed-rate tenants, It must 
further be admitted that the remedy by way of 
ejectment is not availabletoa landholder as against 
a fixed-rate tenant who does any act inconsistent 
with the purpose for which the holding was let. 
This is by virtue of s. 84 read with s, 77 of the Act. 
Section 77 lays down that ‘no tenant shall be ejected 
otherwise than in accordance with the provisions of 
this Act.’ It follows from this section that the pro- 
visions in the Act as regards ejectment are exhaus- 
tive anda suit for ejectment against a tenant can 
lie only if permitted by the Act, There is, however, 
no provision corresponding to s.77 barring suits 
for injunction or for compensation against a fixed- 
rate tenant. In other words it has not been provided 
by the Act that no suit for compensation or for 
injunction. shall be brought against tenant other- 
wise than in accordance with the provisions of the 
Act, The provisions of the Actas regards such suits 
are not, therefore, exhaustive and cannot override 
the general law which entitles a person to remedy 
forthe wrong done to him. The conclusion is, there- 
fore, irresistible that a landholder can sue a fixed- 
rate “tenant for compensation or for an injunction 
if the latter does some act inconsistent with the 
purpose for which the holding was let. Such a suit 
is not barred by any provision of the Ten. Act, 
nor is by the Act made cognizable by the Revenue 
Court. A suit for compensaton or for an injune- 
tion as against a fixed-rate tenant must, therefore, 
in view of the provisions ofg. 9, Civil P., O., lie in 
the Civil Court.” 

With these observations we are in com- 
plete accord. As regards the wisdom of the 
Legislature, it must be borne in mind that 
fixed-rate tenants are a privileged clasa in 


0) (1938) A L J 720; 177Ind. Oas, 450; A I R 1938 
All. 511; IL R (1933) Al, 754; 1938 RD 714511 RA 
199; 1938 A L R 747, 

(2) (1940) A L J 261; 190 Ind, Cas. 421; AIR 1940 
An 389; I LR (1940) All, 351; 1940 R D 175; 13 RA 
190. 
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common with permanent tenure-holders, 
Apart from other privileges. they are exempt 
from ejectment and there is no occasion for 
surprise if the Legislature decided that suits 
against them of the nature of the suit out 
of which this appeal arisesshould not be 
heard by the Revenue Court, but that these 
special tenants should have the advantage 
of a trial by a Civil Court. For the reasons 
which we have given we are of opinion that 
the Civil Court had jurisdiction to hear and 
` determine this suit. 

The next plea taken by learned Counsel 
for the defendant-appellant is that, assuming 
that the construction in question is not 
an improvement as defined in the Act, there 
has been no invasion of the plaintifi’s right. 
Be contends that the defendant was under 
no obligation to use the land for agricultural 
purposes; he was perfectly at liberty to 
alter its nature by constructing anything he 
liked upon it, providing always that the 
‘regular payment of rent to the landholder 
was duly safeguarded. Learned Counsel has 
attempted to base this contention on (1) a 
supposed inference to be drawn from s, 11 
relating to permanent tenure-holders who 
do not “hola” land, but “hold an interest” 
in land, and (2) the provisions of s, 117, 
T, P, Act, (LV of 1882) in which a distinction 
between leases for agricultual purposes and 
leases for other purposes was recognised by 
the Legislature. We have had difficulty in 
appreciating this argument. Learned Coun- 
sel admits that originally by which he means 
at the date, prior to the permanent settle- 
ment, when ithe land was let to his 
predecegsor-in-interest, it was let to him for 
agricultural purposes and that there was a 
restrictive covenant against its use for pur- 
poses other than agricultural, but he con- 
tends, upon grounds which we are totally 
unable to appreciate, that after, and some- 
how or other by virtue of the permanent 
settlement and notwithstanding the original 
covenant the defendant's predecessor acquire 
ed rights which were equal to and parallel 
with the rights of a non-agricultural lessee 
and were not subject to the restriction 
which is imposed by Act II of 1926, and he 
pleads that he was not divested of these 
tights by Act IV of 182 which had no 
retrospective effect. Section 12, Agra Ten. 
Act, (II of 1926) provides as follows : 

“12. (1) When any land in a district or portion 
ofa district whichis permanently settled has been 
held bya tenant from the time of the permanent 
settlement at the same rate of rent, such tenant 
shell have a right of occupancy at that rate, 

(2) Such tenant shall be called a fixed-rate 
tenant,” A 
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Section 22 of that Act provides that “the 
interest.......... of 
both heritable and transferable,” Thus 
fixed-rate tenant is in a privileged popsi- 
tion. He has rights approximating to the 
tights of an owner; but his rights are 
not absolute inasmuch as the landholder 
retains the right of proprietary reversion. 
In other words, notwithstanding such 
dominion as a fixed-rate tenant has over 
his holding, the landholder remains the 
proprietor. Three words which are defined 
in the Act occur in s. 12, Theseare “land”, 
“tenant” and “rent”. “Land” was not 
defined in any tenancy enactment prior to 
1901. Section 23 (4) of Act X of 1859 pro- 
vided that snits for arrears of rent on 
account of land should be cognizable by the 
Collector; and in E. J. Rooke v. Bengal 
Coal Co. (3), it was held that the word 
“land” in that section referred to land 
granted for agricultural or horticultural 
purposes. In Act XVIII of 1873 under 
which fixed-rate tenants for the first time 
vue into existence it was enacted ing, 1 
that 

«ue nothing herein contained applies to land 


for the time being occupied by dwelling houses 
or manufactories or appurtenant thereto.” 


In s. 1 of Act XII of 1881 the same 

words occur, but they terminate with the 
reservation “..,,.....80 long as such land 
is not let to agricultural tenants”. In 
Act IL of 1601 land was for the first time 
positively defined, it was defined as “land 
let or held for agricultural purposes.” We 
now come to Act 111 of 1926. Section 3 
(2) defines land in the following terms; 
‘sland’ means land whichis let or held 
for agricultural purposes, or as grove-land 
or for pasturage.” The definition then goes 
on to say: 
. “It includes land covered by water used for 
the purpose of growing singhara or other similar 
produce, but does not include land for the time 
being occupied by dwelling houses or manufac- 
tories orappurtenant thereto.” 

It will be observed that the words 
“so long as such land is not let to agri- 
cultural tenants”, which appeared in 
Act XIL of 1881, have not been reproduced 
in subsequent legislation. Clause (3) of 
a. 3 of Act II of 1926 defines rent as 
“whatever is, in cash or kind, to be paid 
or delivered by a tenant forland held by 
Bim, soson * Olause (6) defines a tenant as 
“the person by whom rent is, or but for a 
contract, express cr implied, would be pay- 
able.” Thus the keyword, so to speak, is 
“land.” Now the defendant is admittedly a 


(3) 28 0.485; 5 O W N 840, 


a fixed-rate tenant is - 
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fixed-rate tenant and such tenants are defin- 
ed ins. 12o0fthe Act. Thus he pays “rent” 
for “land” and the land for which he 
pays rent island as defined in s. 3 (2) of 
the Act. Thus it must be held that, 
wien Act IIL of 1826 was enacted, the 
holding of the defendant's predecessor-in- 
interest was land which was “let or held 
for agricultural purposes,” that is to say 
he was a person holding land, as defined 
in the Act, from the time of the per- 
manent settlement at the same rate of 
rent, “Improvement” is defined ins, 3 (11) 
ands. 109, enacts that “......... a fixed-rate 
tenant may make any improvement.” This 
means any improvement as defined in s. 3 
(11) and by necessary implication it excludes 
any work which does not satisfy these 
conditions. 

As we have already said, learned Counsel 
for the defendant-appellant admits that 
originally the land was let to his pree 
decessor for purposes of husbandry, and 
it appears to us that s. 109 of Act III 
of 1926, read with the definition of land” 
in 5,3 (2), was a recognition by the Legis» 
lature of a limitation of the fixed-rate 
tenant’s beneficial user, such limitation 
arising out of the. restrictive covenant— 
whether such covenant may have been ex- 
press or implied which was originally enter- 
ed into by the fixed-rate tenant's predecessor 
and his landlord prior to the permanent 
settlement, The defendant's position must 
rest upon the povisions of Act LII of 1929; 
it is in no way affected either by the T. P. 
Act of 1832 or by any other Act of the 
Legislature intermediate between the per- 
manent settlement and 1926 or in any other 
manner or by any other circumstance. 
Since the defendant is a fixed-rate tenant 
as defined inthe Act which was in force 
when the building was constracted and 
when the suit was brought, it follows that 
the plot which he holds is “land” as defined 
ins. 3 (2) of the Act and that he is not 
entitled to make any construction upon it 
which does not qualify as an “improvement” 
within the meaning of s. 3 (11). Our finde 
ing therefore is that, unless the building in 
question is an improvement as defined in 
s. 3 (11) of Act IIL of 1926, its construc 
tion was an actionable invasion of the 
landholder’s rights. 

Finally, learned Oounsel for the defen- 
dant-appellant contends that the build- 
ing is in fact an improvement as recog- 
nized by the Act. Section 3 (11) enacts as 


follows: 
“ Improvement’ means with reference toa tenant's 
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holding, any work which adds materially to the 
letting value of the building which is suitable to 
the holding and consistent with tha purpose for 
which it was let, and which, if not executed on 
the holding, is, either executed directly for its 
benefit, or is after execution made directly benefi- 
cial to it; and subject to the forgoing provisions, 
includes; (a).a......(D)asoooo w(C).... (d) the erection 
of buildings on holding or in its immediate vicinity 
elsewhere than on the village site, required for ` 
the convenient or profitable use or occupation of 
the holding and (e)...... et? ; 

In the lower Appellate Court it was 
contended that the building in suit was 
for the purpose of keeping seeds etc., 
but learned Counsel who appears for the 
defendant in this Court admits that the 
building is a masonry dwelling house; 
and it has been found by the Courts 
below that it covers one-half of the plot 
held by the defendant and that the costs 
of its construction was Rs. 2,500. Now, if 
the defendant's plot of 2 biswas is to be 
treated as a holding within the meaning of 
s. 3(8) of the Act, it is obvious that the 
building, which covers one-half of the plot, 
is not “suitable tothe holding and consistent 
with the purpose for which it was let.” But 
learned Counsel pleads that it qualifies as 
an improvement in respect to the larger 
holding as constituted by the plots retained 
by Mst. Phulani plus these 2 biswas. It 
appears that the 2 biswas though sold to the 
defendant, were for the benefit of the pan- 
chayati akhara, and we are unable to see 
how the dwelling house which has been 
built by the defendant’for the akhara on 
these 2 biswas is a work which “is suitable 
to the holding and consistent with the pur- 
pose for which it was let, and which.........i8 
either executed directly for its benefit or is 
after execution made directly beneficials to 
it’, The best person to speak on this sub- 
ject would have been Mst. Phulani herself; 
but she was not called as a witness, the 
obvious reason being that she had divested 
herself of all interest in the 2 biswas which 
she had sold and was no longer concerned 
with it. Itis, we think, manifest that the 
defendant has failed to show that the build- 
ing in question is an ‘improvement’ as defin- 
ed in s. 3 (11) of the Act. As a result of our 
finding this appeal fails and is dismissed 
with costs. 


D. Appeal dismissed. 
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PATNA HIGH COURT 
Appeal No. 36 of 1936 
December 9, 1938 
Fazit ALI anp Varma, JJ. 
HARIHAR PRASAD SINGH AND oTAaRRS— 
DEPENDANTS— APPELLANTS 
versus 
HITLAL SINGH AND 0TARRS— 
PLAINTIFFS AND oTHERS— DEFaNDANTS— 
RESPONDENTS 

Bihar Tenancy Act (VIII of 1885), s, 22 (3)— 
During period of lease thicadar purchasing occupancy 
holding — Whether becomes non-occupancy raiyat in 
respect thereof--His vendees, rights of-—Co-sharers— 
Transaction assented to by some co-sharers, whether 
binding on others — Such transaction, if can alter 
nature of land—Ouster — Fact that some co-sharers 
allowed others to remain in possession of common land 
for sometime does not necessarily amount to ouster— 
Nor canit defeat their right of partition. 

Where a thicadar purchases an occupancy holding 
during the period of his lease he becomes a non- 
occupancy raiyat in respect of the holding so pur- 
chased, and as it is well-settled that land held in 
non-occupancy right is not ordinarily transferable, 
the thicadar’s vendees cannot acquire either non- 
occupancy or occupancy rights in them. 56 Ind. Oas. 
ass i h and 180 Ind, Oas. 278 (2), relied on. {p. 503, 
col, 1. 

Any transaction which is assented to only by some 

of the co-sharers, cannot be binding on the entire 
body of landlords and can not alter the character 
of the land. kk. kag tenants of bakasht lands 
cannot be converted to yareidars on behalf of pro- 
prietors. [p. 504, col. 1.) 
_ Where lands are held in common, each co-sharer 
is entitled, subject to paying compensation to the other 
co-sharers, to cultivate any part of it not being 
cultivated by them. This being so, the other co- 
sharers are not thereby. ousted and their remedy, if 
they object, is merely to obtain a partition. The 
mere fact, therefore, that some ofthe co-sharers 
allowed others to remain in possession of common lands 
for some time will not necessarily amount to ouster, 
nor can it defeat their right to claim partition, 80 
Ind. Cas. 827 (8), relied on, [ibid] 

A. from tre original decree of the 
Additional Sub-Judge, Monghyr, dated 
August 19, 1935, 

Messra. B.C, De and D. C. Varma, for 
the Appellants. 

Messrs. S. S. Bose, G. P. Singh, Ramesh- 
war Misra, 8, K. Mitra, Kaushal Kishore 
Sinha and S. P, Srivastava, for the Respon- 
dents. i 

Fazl All, J-—~This appeal arises out of 
a suit forthe partition of a number of 
villages which once belonged to a family 
represented by one Chintaman, Chintae 
man left five sons—Madhumangal, Bieh- 
wanath, Bijaygobind, Narsingh and Bhag- 
wat. Owing tothe rule of primogeniture; 
which obtained in the family, Madhuman- 
gal got the bulk of the estate after the 
death of Chintaman, and certain villages 
were given to the remaining four sons 
by way of maintenace. The present suit 
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relates to these villages, The only question 
which this Court is asked to determine 
relates to the partition of 441 bighas of land 
which are situated mainly in villages, 
viza Itwa, Simra, Olapur and Ohakipar. 
At this point it becomes necessary to state 
the previous history of these lands. The 
record-of-rights shows that the bulk of these 
lands was in possession of a number of 
tenants who were recorded therein as 
Occupancy ratyats. Some lands were also 
recorded as ghairmazrua. In 1912 Narsingh 
and Bhagwat, two of the song cf Chintaman, 
gave a thica lease in respect of the villages 
under partition to two persons named 
Ratu and Ramnarain fora period of nine 
years, Itappears that by this time the 
whole of 441 bighas was in the cultivation 
of tenants, and in 1916 the thicadars 
brought suits for rent against them and 
obtained decrees against them. On Sep- 
tember 15, 1919, the thicadar purchased 
these lands in execution of their decrees 
and shortly after that they conveyed them 
to certain persons by means of two kobalas 
which were executed on May 22,1920 and 
on September 25, 1920 respectively. By 
the kobala of May 22, 1920 the thicadar 
sold 213 bighas out of the 441 bighas to 
Narsingh andthe sons of Bhagwat, who 
are still proprietors of a small share in 
one of the villages under partition ; and 
on September 25, 1920 they sold 228 bighas 
to one Jagdish Narain who had in the 
meantime acquired a 3 annas interest in 
the villages under partition, by means of 
a kobala executed in his favour by 
Saraswati, widow of Bijaygobind, one of 
the sons of Chintamsn. The interest which 
Bhagwat and Narsingh possessed in the 
property except Maisaha has now passed 
into the hands of defendants Nos. 12 to 
15, who have preferred this appeal. The 
whole of the interest of Jagdish Narain 
has, on the other hand, passed into the 
hands of defendants Nos, 5 to 9 and certain 
others, Saraswati still retains a small 
interest in some of the villages under 
partition ; and the remaining share of 
Bijaygobind’s branch has now passed into 
the hands of defendant No,10. Similarly, 
the 4 annas interest of Bishwanath has 
been acquired by the plaintiff-respondente, 
The point which has to be decided by this 
Court is bow these 441 bighas of land 
are to be partitioned between the persons 
interested inthe villages under partition 
at present. 

One of the questions which arose for 
decision in the Court below was as to the 
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character of these lands. It was contended 
by the plaintiffs as wellas by defendants 
Nos. 12to15 that the tenants who were 
recorded in respect of these lands in the 
reeordeof-tights were mere farzidars on 
behalf of the proprietors and they have 
throughout retained their character of 
bakasht lands, The learned Subordinate 
Judge who tried the suit. has however held 
that the evidence adduced in the case is 
not sufficient to support this view, and 
having regard tothe entry in the record- 
of-rights and other evidence, I am not 
prepared to differ from bis conclusion. 
Thus, forthe purpose of this appeal we 
must start with the assumption that these 
lands were kaimt jotes of a number of 
tenants, when they were purchased by 
the two thicadars, Raktu and Ramnarain, 
in the year 1919. Section 22 (3), Bihar Ten, 
Act, clearly provides that : 

“a person holding land as an ijaradar or farmer 
‘of rents shall not, while so holding, acquire, by 
purchase or otherwise, a right of occupancy in 
‘any land comprised in his ijara or farm,” 

This provision has been construed in a 
number of cases and it has been held 
that where a thicadar purchases an 
occupancy holding during the period of his 
lease he becomes anon-occupancy raiyat 
in respect of the holding so purchased: 
see d. P. Morgan v. Ramjee Ram (1) and 
Midnapore Zamindari Co. Ltd. v, Seeretary 
of State (2). It follows from this that 
Raktu and Ramnarain became non-oceup» 
ancy raiyats of these lands after their 
purchase andas it is well settled that 
land held in non-occupancy right is not 
ordinarily transferable, the  thicadar's 
vendees could not acquire either non- 
occupancy or occupancy rights in them, 
‘The question then arises as to what was 
the status of the co-sharer landlords, who 
purchased these lands from the thicadars 
with reference to these lands. The ques- 
tion does not appear to me to present 
any difficulty. Under the Bihar Ten. Act 
these thicadarsa cannot be deemed to be 
in any better position than what they 
would have been in if they had purchased 
a non-transferable occupancy holding 
‘before the passing cf that Act. By virtue 
of this new Act a statutory right of transfer 
is conferred on occupancy raiyats subject 
tothe payment of the landlord’s transfer 
fee, but no such right is given to non- 


G) 5 Pat. L J 302; 56 Ind. Oas. 266; A I R 1920 Pat. 
97; Í P L T 310, 

(2) 43 O W N 57; 180 Ind. Oas. 278; A I R 1938 Cal, 
803; IL R (1939) 1 Oal. 349; 69 C L J 51; 11R O 
659. . 
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occupancy raiyate, From this it must 
follow that these co'sharers cannot resist 
the claim of the other co-sharers toa share 
in these lands in proportion to their 
interests in the villages in question. The 
learned Subordinate Judge, however, has 
taken a somewhat peculiar view as to ths 
rights of the co-sharers in respect of these 
lands as will appear from the following 
passage which may be quoted from his 
judgment : 

“By the auction purchases the ijaradars got only 
a precarious right inthe lands in question, When 
they sold the lands to Jagdish Narain Singh the 
latter became entitled to retain possession over 
11 annas share of the lands. He was maintenance- 
holder of 3annas share, and in the view of the 
recital in Ex. B-2 it may be taken that the main- 
tenance-holders of 8 annas share also gave their 
implied consent to the sale to him. I do not think 
Jagdish Narain Singh acquired the right to remain 
inexclusive possession over the remaining 5 annas 
share of the lands. For similar reasons, I think 
the maintenance-holders who purchased by the 
kebala Ex. B-2 also acquired the rightto remain 
in possession of11 annas share of the lands sold 
by the kebala, It may be mentioned in this 
connection that as the holdings in question 
were not transferable, Jagdish Narain Singh 
ae entitled to the benefit ofe. 22(2), Ben, Ten. 

ct. 

Later on the learned Judge added : 

“For the reasons given above my finding is that 
11 annas share of the lands in Sch, IT of the 
plaint isnot bakasht of 16 annas proprietors, 
Defendants Nos. 5 to 9 ara entitled to retain 
possession of li annas share of the lands sold by 
the kebala of which Iis, 0-2 is a certified copy, 
while the co.sharers who now own the interests of 
the purchasers under thekebala Ex, B-2 are entitled 
to remain in possession or hold the lands sold 
by Ex. B-2, The remaining 5 annas share is 
bakasht of the remaining coesharers maintenance- 
holders.” 

The result of this decision is that defene 
dants Nos. 12 to 15, who have roughly 
speaking 8 annas share in the villages 
under partition have been held to be 
entitled to 1]/16ths of 213 bighas out of the 
disputed landg,and defendants Nos, 5 to 
9 have been given 11/l6thsof 228 bighas 
the remaining lands have bean divided 
as between plaintiffs and defendant No, 10 
in proportion to their share in the villages. 
Now, it appears tome that the view 
expressed by the learned Judge cannot 
be sustained. In the first place, there 
is no justification for the view that 
Narsingh and Bhagwat, at the time they 
purchased a portion of the lands, gave 
their implied consent to the sale of the 
remaining lands to Jagdish Narain; bus 
even if they had done so, neither of these 
two veadees could resist a suit for the 
partition ofthese lands by the remaining 
co-sharers. It is tobe remembered that 
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any transaction which is assented to only 
by some of the co-sharers, cannot be 
binding onthe entire body of landlords 
and could not alter the character of the 
land. In the circumstances, which I have 
already stated, the whole of 441 bighas 
of land were liable to be partitioned among 
the cosharer landlords in proportion to 
their shares; and this is what should 
have been done by the learned Subordinate 
Judge, 

It was argued by Mr. Bose, who appeared 
for defendants Ncs, 5to 9, that bis clionts 
and their predecessor-in-interest having 
been allowed to take possession of the 
lands by the other landlords the latter 
cannot turn round and claim a share 
in them, ButIdonotthink any case of 
estcppel or acquiescence arises on the 
facts of this casce, nor does the ques 
tion of limitation arise, because in the 
first place, within twelve years of 
the purchase of these lands from the 
thicadars, defendants Nos. 5 to 9 were 
disposseceed and they had to bring a suit 
to recover possession in the year 1932. 
Again, it has been clearly laid down by 
the Judicial Committee in Midnapore 
Zamindary Co., Lid. v. Naresh Narayan 
Roy (8) that where lands are held in 
common, each cosharer is entitled, subject 
to paying compensation to the other co» 
sharers, to cultivate any part of it not 
being cultivated by them. This being so, 
the other co-sharers are not thereby ousted 
and their remedy, if they object, is merely 
to obtain a partition. The mere fact theres 
fore, that some of the co-sharers allowed 
others to remain in possession of these 
lands for some time will not necessarily 
amount to ouster, nor can it defeat their 
right to claim partition. In my opinion, 
therefore, these lands should be divided. 
among the parties in proportion to their 
share in the villages under partition, It 
appears that the plaintiffs have a fourth 
sbare in all the villages under partition, 
with the exception of Kathora in which 
they have 2 annas out of a total share of 
8 annas; defendants Nos. 12 to 15 have 
a half sharein all the villages except 
Maisaha in which they have only one- 
fourth share; defendants Nos. 5 to 9 have 
3 annas share in most of the villages under 
partition, but they have only 1 anna in- 


(3; 51 O 631; 80 Ind. Cas. 827; ATR 1924 PO 144; 
51 I A 293; 26 Bom. LR 651;47 M LJ 23; 33M LT 
169; (1924) M W N 723; 29 O WN 34; 20L W 770; 
L R5 A(P O) 137; 23 ALJ 76;3 Pat. L R193;6 P L 
'F 750P 0). 
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terest in Olapur and have no share in 
village Kathora; defendant No. 23 has 1 
anna share in Itwa, Olapur and Maisaha, 


and half-anna ‘in Kathora (the learned 
Judge assumes that she has 1 anna in 
Simra but that appears to be wrong) de- 
fendant No.10 has 1 anna sharein Simra, - 
2 annas in Olapur and 14 annas in Kathora; 
and defendants Nos, 16 to 20 have 4 annas 
share in village Maisaha only. All that 
need be said, therefore,is that these 441 
bighas of land should be divided among 
the various parties to the suit in pros 
portion to their respective shares. 


Before concluding this judgment it is 
necessary to refer to a point raised by 
Mr. Bose, who appears on behalf of defen- 
dants Nos. 5to 9. It is pointed out by 
him thaton September 9, 1923 Narsingh, 
whose interest has now passed to defen- 
dants Ncs.12to15, had sold 12 bighas 15 
kathas 8 dhurs out of the lands purchased 
by him fromthe thicadars to them. The 
kebala recites that Narsingh and his co» 
sharers had been, from the date of their 
purchase to the time of the execution of the 
deed, “in possession and occupation as 
raiyats ofthe said cecupaney kaimi jote 
lands”, and authorises the vendees to get 
“their names entered in the officeof the 
landlord as raiyats in my place”. It is 
contended by Mr. Bose that the defendants 
Nos. 5 to 9 thus acquired a right nct only 
to 228 bighas which they purchased 
directly from the thicadars, but also to 
the 12 bighas 15 kathas 8 dhurs which 
they purchased from Narsingh and which 
isnow claimed by defendants Nos. 12 to 
15. It appears to me, however, that these 
lands must be treated in the same manner 
as the other lands and that all the co- 
sharers are entitled to share them in 
proportion to their interest in the property 
under partition. Narsingh was only one 
of the ce-sharers, and at the time he sold 
these lands defendants Nos. 12 to 15 had 
already acquired interest in village Simra 
in which these lands are situated. 


The only other point which needs men- 
tion is that defendant No. 10 having pur- 
chased a 2 annas share in Olapur village 
only, it must be made clear that for the 
purpose of partition Olapur and Maisaha 
(which is said to be a dakhilt village 
appertaining to the former) must be treated 
as two separate units and defendant No, 10 
should be given asharein proportion to 
his interest in Olapur. The result is that 
this appeal is allowed and the cross- 
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appeals are dismissed. The parties will 
bear their own ecsts in this Court. 


Varma, J.—I agree. . 
D. : Appeal allowed. 


LAHORE HIGH COURT 
First Appeal No. 5 of 1939 
January 23, 1940 
Trex OHAND AND ABDUL Rasaip, JJ. 
Malik GHULAM MOHAMMAD— 
Devan DANT—APpPRLLANT 
versus 

RAJESHW AR— PLAINTIFF— RESPONDENT 

Transfer of Property Act (IV of 1882), s. 76 (b)— 
Mortgage with possession—Mortgaged property taken 
by mortgagor on lease—Deed providing for interest 
and that rent would be credited towards interest 
. and deficiency to be recovered as interest~Default 
by mortgagor in payment of rent and right to 
recover it time-barred—Principle of s. 76(b), held 
did not apply and mortgagee was entitled to recover 
interest —Mortgage—Suit on—Interest from date of 
suit to date of redemption at raie fixed in mort- 
gage-deed, if can be recovered, 

A mortgagor executed a mortgage with  possss- 
sion but onthe same date he took the mortgaged 
property on Iéase from the mortgsgee. There 
was a distinct stipulation in the deed that the 
principal sum was to bear interest atthe certain 
specified rate at six monthly rests and it was agreed 
that though the mortgagor had taken the mortgaged 
properties on rent, the income actually received by 
the mortgages would be given credit for and that 
if the full amount was not received the mortgagor 
would be liable to make good the deficiency in the 
interest. The mortgagor made a default in pay- 
ment of rent and the right to recover the rent was 
time-barred : 

Held, that the principal obligation of the mort- 
gagor was to pay interest and the provisionto pay 
rent was merely supplementary to, and notin sub- 
stitution for that obligation, The general rule laid 
down in cl. (b) of s. 76, T. P. Act, therefore, was not 
applicable to the facts of the case, Further the 
default was primarily of the mortgagor himself 
as it was he who was to pay rent at the stipulated 
rate at specified intervals. He could not, therefore, 
be allowed to take advantage of his own default 
and urge that the mortgagee, who did not sue him, 
had lost his primary right to recover interest. 49 Ind, 
Oas. 123:(2), distinguished. [p. 506, col. 1.] 

Mortgages is entitled to claim interestfrom the 
date of the suit till the date of redemption at the 
rate fixed inthe mortgagee-deed as till the period 
for redemption has expired the matter remaing in 
contract, andthe interest has to be paid at .the 
rate, and with the rests, specified in the contract of 
re 99 Ind. Oas. 686 (3), relied on. [p. 508, 
col, 1. 


F. A. from the preliminary decree of the 
Sub-Judge, First Olass, Lahore, dated 
August 24, 1938. 

Messrs. Barkat Ali and Bashir Ahmad, 
for the Appellant. 
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Messrs. Mehr Chand Mahajan and Tirath. 
Ram, forthe Respondent. 

Tek Chand, J.—This is a first appeal 
from the preliminary decree passed in a. 
mortgage suit, declaring that the amount 
recoverable on foot of the mortgage in sult 
was Re. 3,03,979-7-9, and fixing February 
24,1939 as the date for redemption. The: 
decree, further, directed that if the afore 
said amount together with the costs- 
of the suit, was not paid on the date fixed, 
the mortgaged properties shall be sold and. 
the sale proceeds applied to the satisfaction 
of the decretal amount, and in case they 
were found insufficient the decree-holder 
shall be entitled to apply for a personal 
decree against the mortgagor for the 
balance. It was also provided that the mort- 
gage money shall carry interest at 6 percent. 
per annum from the date of institution of 
the suit till realization. From this decree- 
the defendant has appealed, urging that 
the decretal amount be reduced by 
Rs, 1,63,979-7-9; and the plaintiff-respon- 
dent has filed cross-objections praying that 
the interest payable from the date of the 
institution of the suit till the date fixed for 
redemption should have been fixed at the- 
rate stipulated in the mortgage-deed and 
not at 6 per cent, per annum. He has paid 
court-fee on Rs. 6,300 and. therefore his- 
prayer in cross-objections must be taken to 
be limited to this amount. The mortgage 
in suit was effected on March 18, 1927.. 
Tne consideration was Rs, 1,40,000 made 


up of the following items: 

Rs. 25,000: Left in trust with the mortgagee for 
payment to the National Bank. 
of India Ltd,, Lahore, 

Rs, 1,02,000: Due on five pro-notes, executed by 

the mortgagor in favour of the 

mortgagee, on April 2, 1925, 

Arrears of interest on the aforesaid 
pro-notes, 


Total Ra, 1,40,000. 


The interest agreed to be paid on the | 
principal sum secured was twevle annas per: 
cent, per mengem at six-monthly rests; in 
default compound interest at the same rate 
was to be charged. The mor:gage was with 
possession, but on the date of the mortgage, 


Rs. 13,000: 





tha mortgagor took the mortgaged proper- 


ties on lease from the mortgagee, and exe- 
cuted five rent-deeds in his favour (Exa, P, 2 
to P. 6). The stipulations in the mortgage 
deed relating to the matter were as fol- 
lows : 

“(4) Possession of the property mortgaged has- 
been delivered to the mortgagee aforesaid. He shall 
remain in its possession till redemption. The in- 
come actually received by the mortgagee shall be 
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given credit for, For the time being, I have taken 
the said property mortgaged, on lease and rent 
from the mortgagee aforesaid by execution of 
-separate deeds of rent and lease in his favour. If 
‘the property mortgaged, whole or in part, remains 
unoccupied or the lease money and the rent are 
not recovered from sub-lessees and sub-tenants the 
‘mortgagee shall not be responsible therefor. I will 
under all circumstances, be Hable to make good 
the deficiency in the interest. 

* KI * ka * * * * 


(6) If the mortgagee, aforesaid, is forced to re- 
-cover the amount whole or in part, due to him, 
through Oourt, interest and compound interest at 
‘the said rate shall continue to run from the date 
-of the institution ofthe suit till realization of the 
-entireamount,” 


The mortgagee, Keshwa Nand, died on 
November 23, 1932, leaving a minor son 
Rajeshwar plaintiff. He instituted the 
‘present suiton August 27, 1937, through 
his mother as next friend, for recovery of 
Ra. 3,04,226-13-9, which he claimed was 
the amount due on foot of the mortgage 
‘after giving credit to the defendant for 
payments made by him. The defendant 
‘pleaded that the account between the par- 
ties was an old one, that the transaction 
was “unfair” and the interest charged 
“excessive,” within the meaning of the 
Usurious Loans Act and therefore the 
‘entire account between the parties should 
be re-opened; that the plaintiff could not 
sue for interest, in view of the rent deeds 
and leases which had been executed in 
respect of the mortgaged properties; that 
certain re-payments had been made for 


‘which credit had not been given by the- 


Plaintiff; and that in any case the suit was 
barred by limitation. The trial Judge found 
against the defendant on all the issues, 
except that ke corrected certain minor 
errors in calculation and granted’ the plains 
tiff a decree for Rs. 3,03,979-7-9, as stated 
above. 

The defendant has appealed with respect 
‘to the sum of Rs. 1,63,979-7-9 only and on 
his behalf two points have been argued 
- before us by Mr. Barkat Ali. Firstly, it has 
been contended that on the date of the 
mortgage the mortgagor having taken the 
properties on leasefrom the mortgagee, all 
that the latter was entitled to was to re- 
‘Cover rent under the rent deeds and not 


‘interest under the mortgage deed and as- 


the plaintiff, or his father had notdone so 
within the period prescribed by law, his 
‘claim for rent had become time-barred, and 
he cannot sue for interest now. In support 
‘of this contention, the learned Counsel 
Telied upon the principle. underlying cl. (b) 
of s. 76, T. P. Act, which lays down that 
when during the continuance of the morte 
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gage the mortgagee takes possession of the 
mortgaged property, he must use his best 
endeavours to collect the rents and profits 
thereof. After hearing Counsel at length 
and examining the terms of the mortgage 
deed I am of opinion that this contention 
is devoid of all force. As has been stated 
above, there was a distinct stipulation in 
the deed that the principal sum was to bear 
interest at the certain specified rate and 
it was agreed that though the mortgagor 
had taken the morgaged properties on 
rent, the income actually received by the 
mortgagee would be given credit for and 
that if the full amount was not received 
the mortgagor would be liable “to make 
good the deficiency in the interest.” 

It will thus be seen, that the principal 
obligation of the mortgagor was to pay in- 
terest and the provision to pay rent was 
merely supplementary to, and not ia sub» 
stitution for that obligation. The general 
rule laid down in cl. (b) of 8.76, T. P. Act, 
therefore is not applicable tothe facta of 
this case. Further the default was pri- 
marily of the defendant himself. It was 
he who was to pay rent at the stipulated 
rate at specified intervals. Admittedly, he 
has failed todo so. He cannot therefore be 
allowed to take advantage of his own de- 
fault and urge that the mortgagee, who did 
not sue him, has lost his primary right to 
recover interest. Mr. Barkat Ali referred us 
to two rulings, but the facts in both were 
peculiar and they are clearly distinguishable, 
In Chimman Lalv, Bahadur Singh (1) there 
was no stipulation in the deed to pay in- 
terest, “All that was stated was that 
the mortgagor had taken the mortgaged 
property on rent and that he would 
pay it regularly. No rent was actually 
paid and the mortgagee allowed the 
claim for recovery thereof to become time- 
barred. Subsequently, he sued for the prin- 
cipal sum secured on the mortgage deed 
and also for interest at the rate mentioned 
in the rent deeds. On these facts it was held 
that he could not do so, there being no 
agreement to pay interest and the claim to 
recover rent having long since become bar- 
red. In the other case, Mangeshwar Narain 
Rao v. Shiva R10 (2) the claim was based on 
a mortgage by way of conditional sale 
in which, also, there was no agres» 
tment to pay in'erest and the mortgagor 
had been allowed to continue in posses- 


(1) 23A 338; A WN 1901, 95. 

(2) 41 M 1043; 49 Ind. Oas. 123; AI R 1919 Mad. 
59; 35M LJ 414; 8L W 405; 24 ML T 370; (1918) 
MW N97. 
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sion on payment of rent, and the 
mortgagee, as landlord, had actually obe 
tained a decree for arrears of rent but had 
failed to execute it-within the period pres- 
cribed by law. After some years, the mort- 
gagor brought a suit for redemption, and 
in that suit the mortgagee claimed that he 
was entitled to be paid the principal sum 
as well as arrears of rent. The learned 
Judges repelled the claim as t rent, hold- 
ing that the mortgagee having obtained a 
decree for rent, his rights with regard to it 
were regulated thereafter entirely by the 
terms of that decree. “Theclaim for rent” 
they observed, 

“had been taken out of the operation of the con- 
tract between the parties and passed into domain 
of judgment, and it was not open, afterwards to 


either party to ignore the decree and fall back on 
their antecedent tights and obligations,” 


“The facts of the present case are entirley 
different, Here the stipulation inthe deed 
to pay interest is clear and explicit, and it 
was clearly provided that the rent, to the 
extent actually paid, was to be credited 
towards interest, and the balance of the 
Interest was recoverable as such, Further 
the default in payment of rent was of the 
defendant himself and he cannot take ade 
vantage of his own default to defaat the 
rights of the plaintiff, It must therefore be 
held that the plaintiff is not disentitled to 
claim interest, merely because the morte 
gaged properties had been let out to the 
mortgagor and he had executed rent deeds 
in his favour, but had not paid the amount 
of rent within three years from the date 
when it fell due. The second question for 
consideration is whether the provisions of 
the Usurious Loans Act, as amended by 
the (Punjab) Relief of Indebtedness Act VII 
of 1934, are applicable. To determine this, 
we have to see if the rate of interest, pay- 
able under the deed, is “excessive,” or the 
transaction is “otherwise unfair.” In the 
amended Act, it is provided that the Court 
shall deem interest to be “excessive” if on 
secured loans it exceeds 12 per cent. per 
annum simple interest,or 9 per cent. per 
annum compound interest with annual 
rests. In the present case, as has been 
stated above, compound interest was payable 
at 9 per cent. per annum but at six-monathly 
rests. It must therefore be held to be “exe 
cessive” and the defendant is entitled to 
relief in respect thereof. This was frankly 
admitted by the learned Counsel for the 
plaintif-respcndent. I hold therefore that 
compound interest must be charged at 
yearly and notsix monthly rests. 

Mr, Barkat Ali conceded that the transe 
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action was not “otherwise unfair;" but he 
urged that the dealings between the parties 
must be re-opened from the very beginning. 
We have examined the materials on the 
record bearing on the matter, but donot 
find anything usurious or unconscionable in 
these dealings. Out of the consideration for 
the mortgage in suit, Rs. 25,000 was ads 
mittedly paid by the mortgagee in cash to 
the National Bank of India and the balance 
was due on prior pro-notes (Exs. P-9 to 


'P-13) dated April 2, 1925, three of which 


carried simple interest at 9 per cent, per 
annum and the other two at 12 per cent. 
per annum. It appears from the letter 
written by the defendant to the plaintiff 
on April 22, 1923 (Hx. P-16) that these 
pronotes had been executed in lieu of cer- 
tain hundis for Rs, 70,000 which had been 
drawo by the defendant in favour of the 
Plaintiff on August, 1922, and for a sum 
of Rs. 12,000 which had been paid to him 
by cheque on the. Punjab National Bank 
Ltd. The earlier hundis have not been 
placed on the record but the defendant, 
who was present in person before us, stated 
that they had been executed for the balance 
due on earlier promissory notes, on which 
simple interest at 9 per cent, per annum 
had been charged. He frankly stated, that 
from the commencement of his dealings 
with the plaintiff's father in 1915 till the 
execution of the mortgage deed in suit in- 
terest agreed to be paid or actually charged 
never exceeded 12 per cent. per annum 
(simple), which is much below the maxi- 
mum limit prescribed inthe Act. On these 
facts, the only relief to which the defendant 
is entitled is that compound interest on the 
principal sum secured by the mortgage 
must be allowed at 9 percent. per annum 
at yearly and not six-monthly rests as 
stated in the deed and claimed by the 
plaintiff, The amount due on this basis, on 
August 22, 1937, has been calculated by 
the Local Commissioner appointed by the 
lower Court, (as per statement B printed 
at pp. 36°39 of the paper book) as 
Rs. 2,97,296-2-2. Both Counsel have accepted 
the calculations to be correct, [t must 
therefore be declared that the amount pay- 
able on that date was Rs. 2,97,296-2-2 and 
not Rs. 3,03,979-7-9, as found and decreed 
by the lower Court. 

The crosseobjections relate to the amount 
of interest payable on the principal, 
Rs. 1,40,000, from the date of suit till the date 
for redemption fixed by the lower Oourt 
(February 24, 1939). The lower Oourt has 
allowed simple interest at 6 per cent, per 
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annum for this period. This, however, is 
contrary to the express stipulation in para. 6 
of the mortgage deed. But apart from this 
stipulation, the plaintiffis legally entitled 
to claim interest for this period at the fixed 
rate. As held by their Lordships of the 
Privy Council in Jagannath Prasad Singh 
v. Suraj Mul Jalal (3), 

“till tbe period for redemption has expired the 
matter remains in contract, and the interest has 
to be paid at the rate, and with the rests, speci- 
fied in the contract of mortgage.” 


In view of this ruling, Mr. Barkat Ali 
did not contest the cross-objections. He 
however urged that as the date fixed for 
redemption by the lower Court, (February 
24, 1939), has long since expired an- 
other date may now be fixed. Counsel for 
the repondent raises no objection, and we 
fix the date for redemption as July 23, 
1940. The result is that the appeal and the 
cross-objections must be accepted in part 
and, in lieu of the decree of the lower 
Court, a preliminary decree passed in terms 
of O. XXXIV, r. 4, Civil P. 0., declaring 
that the amount due tothe plaintiff on the 
mortgage in suit, calculated up to August 
27, 1937, is Rs. 1,40,000 principal plus 
Rs, 1,57,296-2-2 interest plus Rs. 4,202 
costs and that if the defendant pays the 
aforesaid amount on or before July 23, 
1940, with interest on Rg. 1,40,000 from 
the date of the suit till that date at 9 per 
cent. per annum with yearly rests the 
mortgage shall stand redeemed and the 
plaintiff shall deliver over to the defendant 
all documents in his possession or power 
relating to the mortgaged property but that 
if he fails to do so, simple interest at 6 
per cent. per annum shall be payable on 
the aggregate amount of principal, inter- 
est and costs from July 23, 1940, and 
the plaintiff shall be entitled to have the 
mortgaged properties sold and the sale pro» 
ceeds applied for the satisfaction of the 
decree. We further order that if such paye 
ment is found insufficient the plaintiff shall 
be at liberty toapply fora decree for the 
balance being passed against the person and 
other property of the defendant, As the 
appeal has substantially failed the appel- 
lant shall pay to the respondents the costs 
of the appeal in this Court. No order as to 
costs of the crosseobjections. The order 


(3) 54 O 161; 99 Ind. Cas. 686; AT R 1927P O 
1; 54 TAl; 25 ALJ 23,4 OWN 46; SLOW N 
390; 52 M LJ 373; 38 ML T 73; 8 P LT 123; 
EO L J 279; 25 L W 685; 29 Bom, L R 752 
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passed by the lower Court appointing a. 
Receiver shail continue. 


. Abdul Rashid, J—I agree. 
s. Order accordingly. 
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AGARWALA AND MEREDITH, JJ. 
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HARGOBIND CHOUDHURY AND ANOTHER. 
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Bengal Estates Partition Act (V of 1897), as, 99, 
81, 119—One co-sharer put in exclusive possession for 
convenience making raiyati settlement in ordinary 
coursa of prudent management—Inctdents of raiyati 
tenancy, applicability to other co-sharers—Tenant, if 
can be ejected~S, 99 applies anly to encumbrances 
—Ejectment suit—Re-opening of partition and up= 
setting arrangement made by batwara authorities, if 
can be allowed, de 

Section 90, Estates Partition Act, cannot over- 
ride the provisions of the Bihar Ten. Act or pre- 
vent the accrual of occupancy rights. When all 
the co-sharers put one of their number in sole pos- 
session of a particular portion of the estate there 
is an implied authority giving him the | right to 
represent them for all the ordinary details of the 
management, which will include settling ratyate 
upon estate lands for convenience of cultivation. 
It would of course only extend to acts done in good 
faith for the benefit of the estate. When a ratyaté 
settlement ia made by a co-sharer in possession in 
the ordinary course of prudent management, the 
incidents of a raiyati tenancy will be applicable as 
against the co-sharers. In such cases the tenant 
cannot be ejected. [p. 511, col. 1; 512, col. 2.] 

(Case-law discussed.] i 

The Legislature in framing s. 99, Ben. Estates. 
Partition Act intended it toapply only to encum-- 
brances. [p. 512, col, 2.] as f 

The re-opening of the partition and upsetting the 
arrangement made by the batwara authorities can- 
not be allowed in anejectment suit. This can þe- 
done only by getting the partition set aside. 86- 
Ind, Cas, 14 (16), relied on. 


A. from the appellate decree of the Dis- 
trict Judge, Darbhanga, dated May 28, 
1938. 


Messrs. Sarjee Prosad and Rajani: 
Kania, for the Appellant. 

Messrs, B. P Sinha and B.N. Sinha, for 
the Respondents. 


Meredith, J.—This is an appeal from a: 
decision of Rai Bahadur R. L., Chatterjee, 
District Judge of Darbhanga, dated May 
98, 1938, confirming a decision of Babu 
Shibnandan Prasad Singh, Munsif of 
Samastipur, dated December 7, 1936. The 
plaintiff is the appellant. He sued for 
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‘recovery of possession of 3 bighas 10 khathas 
and 4 dhurs of land situated in Mauza 
Harouli, by ejecting the defendants, and 
also for mesne profits upon the following 
allegations. Mauza Harouli (Tauzi No, 6752) 
was held jointly by several proprietors, the 
plaintifis share being 7 annas and odd. 
¥or facility of cultivation the proprietors 
had by private arrangement divided the 
zerat lands of the village amonget thems 
selves. Inthe year 1923 there were pro- 
ceedings under the Estates Partition Act, 
and on their conclusion in 1927 the dife 
ferent proprietors were given delivery of 
possession over the takhias or allotments 
assigned to them respectively. The lands 
in suit were the zerat landa of the maliks, 
and were recorded in the survey papers 
as bakasht. They were assigned to the 
takhta of the plaintiff, but in the course 
of the batwara proceedings, at the time the 
raibandi was going on, on the application 
of the father of the defendants (since 
deceased), the Jands in suit together with 
some other lands making 4 bighas in all, 
were recorded as the raiyati lands of the 
defendants on the allegation that they had 
been given a raiyati settlement at a total 
jama of Rs. 16 per annum by one of the 
plaintiff's co-sharers, who was theo in 
separate possession of these Jands under the 
private arrangement, This entry was made 
despite an objection on the part of the pro- 
prietors, The plaintiff claimed that the 
defendants’ story of settlement from a co» 
sharer was not correct, but that in any case 
his co-sharer could not create any tenancy 
right binding against him. 

The defendant’s case was that they had 
taken settlement of the 4 bighas in question 
from a co-sharer, wro was at the time ad- 
mittedly in possession, by means of an 
unregistered patta, dated Jaith 30, 1°34 
Fasli, at an annual jama of Rs. 168-0. 
From that time the defendants had re- 
mained in possession as kaimi tenants all 
along, had paid rents to the maliks and got 
receipts. They had acquired a rightof 
occupancy by more than 12 years’ cultivate 
ing possession, and also because when they 
took the settlement they were settled 
raiyats of the village. Their oocupancy 
status was upheld in the batwara preceed- 
ings in the presence of the plaintiff and 
the other proprietors. The plaintiff in 
those circumstances was not entitled to 
treat the tenancy as non-existent, or to 
eject them by ignoring the batwara 
decision. The concurrent findings of the 
Courts below are that the lands in suit 
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were bakasht lands; they were in possession 
of some of the co-sharers under a private 
arrangement made for convenience; and 
those co-sharers gave the defendants a 
raiyati settlement in 1314 Fasli, since 
when the defendants remained in cultivate 
ing possession. The defendants were 
settled raiyats of the village, and on that 
account, and by twelve years cultivating 
possession, they acquired occupancy status. 
and could not be ejected. Section 99, 
Estates Partition Act, had no application to 
such a case. The settlement with the de» 
fendants was made in the ordinary course 
of management of the estate, and was a 
prudent act having regard to the circum- 
stances. The defendants had acquired a 
right of occupancy, and could not be 
ejected otherwise than under the princi» 
ples governing the Bihar Ten. Act. Tha 
settlement must have been known to the 
other proprietors, and, as there was never 
any protest until the time of the parti- 
tion proceedings, those other proprietors 
must be held to have acquiesced in the 
settlement. Moreover, the lands in suit 
were allotted to the plaintifi’s takhta on 
partition subject to the tenancy, and, 
whereas for the purposes of partition bakasht 
lands of the estate were rated at Rs, 7-8-0 
per bigha, these lands were rated only at 
Rs. 4 per bigha as tenanted lands. There 
was an appeal to the Collector against the 
erder of the batwara officer, and that was 
unsuccessful: vide Ex. D, The order in 
the batwara procesdings therefore became 
final and could not be challenged in asuit 
like the present. The only possible suit 
with which the plaintiff could have come 
would have been a suit for getting the 
batwara decision set aside, and for that, the 
period of limitation had certainly expired 
before the present suit was filed. 

The argument forthe sppellant is that 
s. 99, Estates Partition Act, is applicable. 
A co-sharer malik, who is in separate 
possession only under a private arrange- 
ment made for conveniences cannot create a 
tenancy interest valid against his co» 
sharers. There is no tertium guid between 
common tenancy and several holdings, 
Despite the private arrangement, therefore, 
the lands ware still held in common ten- 
ancy, and s, 99, Estates Partition Act, 
must apply. This bas been laid down by 
the Privy Oouncil in Basiram Saha v. Ram 
Ratan Roy (1), where it was also laid down 

(1) 54 O 586; 101 Ind. Oas, 359; A IR 1927P O 


117; 541 A196; (1927) M W N 487; 31 O WN 885; 
53 M LJ117(P 0). 
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that s. 99 is applicable even where the 
lease is not of a share but of a specific 
property. No doubt it was laid down in 
the Calcutta Full. Bench case in Binad 
Lala Pakrashi v. Kalu Pramanik (2), that 
tenancy rights can be acquired by bona 
fide settlement even from a trespasser. 
But that is only because a trespasser in 
possession represents, though wrongfully, 
the whole body of proprietors. The word 
‘landlord’ as used in the Ten. Acts means 
the entire body of landlords, Golbar Bibi 
vy. Aswini Kumar (3). A single co-sharer 
therefore where there are several proprie- 
tors, is not thelandlord, and cannot create 
a valid tenancy, but can only create an 
encambrance, which will be invalidated on 
partition under 8 99, 

A number of decisions have been cited in 
support of the proposition that a co-sharer 
in possession cannot create a Jease binding 
upon the other landlords after partition, 
but none of them relate to cases in which 
a raiyati status on the part of the lessee 
has been made the basis of defence, and 
they are not therefore strictly applicable. 
Nundo Kumar v. Banomali Gayan (4), was 
a case where the defendants, when sued in 
ejectment, relied upon Binod Lala Pakra- 
shi v. Kalu Pramanik (2), but tke plaintiffs 
secured a decree. In this case, however, 
the Court expressly found that the status 
` of the defendants had not been determined. 
It had not been shown they were culti- 
vating raiyats; and in any case that case 
is quite distinguishable in view of the 
fact that the plaintiffs sued under a lease 
from the same landlord made prior to the 
leases under which the defendants claimed 
to have acquired their interest, It was 
held that the landlord by her prior lease to 
the plaintiff, which was subsisting, had 
deprived herself of the right to give con- 
current leases to other persons. The 
decision was based upon that finding. In 
Niranjan Mukherjee v. Soudamini Dasi (5) 
it was held by a Full Bench of the Oalcutta 
High Court that a person, to whom 2 parcel 
in land has been allotted by a decree for 
partition of a Civil Court, does not take it 
subject to a permanent lease granted by 
his former cc-owners, without bis concur- 
rence, when tke land was the joint property 
of all the co-sharers. In that case a number 


of prior conflicting decisions were exa-— 


(2) 20 0 708 (F B). 

(3) 33.0 W N 161; 117 Ind. Cas. 536; AI R 1929 
Cal. 253; Ind. Rul. (1929) Oal, 520, 

(4) 29 O 871. 

(5) 30 O W N 511; 95 Ind, Cas. 516; AI R 1926 
Cal. 714; 53 O 694; 430 LJ 333 (F B). 
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mined before coming to the conclusion that 
a co-sharer on partition made by the Civil 
Court can eject the lessee. But the lease 
in question was a mukarrari maurasi lease 
and there was no question of the accrual 
of raiyati status by statute, no question of 
any rights which might have arisen in the 
lessee, not under the lease, but by oper- 
ation of law. Strong reliance was also 
placed on Midnapore Zamindary Co., Lid. v. 
Naresh Narayan Roy (6), wherein their 
Lordships of the Privy Council observed : 

“No cosharers can, as against his co-sharers, 
obtain any jote right, rights of pe: manent occupancy, 
in the lands held in common, nor can he create by 


letting the lands to cultivators as his tenants any 
right of occupancy of the lands in them.” 


This observation would certainly appear 
at first sight to conclude the matter, but 
only when taken out of its context. That 
decision has been explained by James, J. 
of this High Court in a decision to which 
I shall presently refer. Turning now to the 
Patna cases cited, in Balgobind Mandar v. 
Dwarka Prasad (7), it was held that where 
atenant had been inducted on to the land 
by the twelve annas proprietors, as such 
part propritors and not as,or on behalf of 
the entire body of landlords, the four annas 
proprietors were entitled to maintain a suit 
for joint possession. It does not appear, 
however, that this was a case of raiyati 
lease. Though it is not clearly stated, it 
appears to have been the case of a tenure, 
as the area of the land in question was 
143 bighas, Qaymuddin Khan v. Ramyad 
Singh (8) is not really a ease in point, 
as the raiyati interest was claimed by some 
of the co-sharers themselves, and they were 
merely held to have been in possession, not 
as raiyats but as malik», In Madho 
Lal v. Mahadeo Rai (9), it was held that a 
co-sharer has no right to deal with joint 
property, such as for example, tenancy 
lands, in such a way as to affect the rights 
of the other co-sharers, But it does not 
appear that any question of occupancy 
status was raised in this case, and it pro» 
ceeded merely upon the basis of Niranjan 
Mukherjee v, Soudamini Dasi (5), with 
which I have already dealt. Narayan Ram 


(6) 51 O 631; 80 Ind. Cas. 827; A 1R1924 P O 
144; 52 I A293; 26 Bom. LR 651347 ML J 23; 
35 M L T 169; (1924) M W N 723; 299 OW N 34: 
20 L W270; L R5 A (PO) 137,23 AL J 76; 3 
Pat, LR 1936P L T 750 (FO). 

(7) 1 Pat. 394; 66 Ind. Oas, 55; AIR 1922 Pat. 
279; 3 P LT 409, 

(8) 1 Pat. 600; 67Ind. Oas. 530; 3 P L T 419, 

į Oe L T 259; 106 Ind. Oas. 389;A IR 1998 

at. . 
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Sahu v. Kartic Singh (10) is cited for the 
proposition that 

“a person, who has been indacted on the lands by 
one of the co-sharer-thicadars without the consent of 
others, isnot @ non-occupancy raiyat.” 


But this case is easily distinguishable, 
for the decision proceeded on the basis 
that the defendant had no separate holding 
which could give bim a raiyati status, 
inasmuch as one of the co-sharers had pre- 
viously obtained against him a decree for 
joint possession, and go all he had was an 
undivided interest ina holding. So far as 
Iam aware, there is no case in which the 
proposition of law asserted on behalf of 
the appellant has been clearly and expli- 
citly laid down. So far as I am aware, in 
no case has it been held that s. 99, Estates 
Partition Act, can override the provisions 
of the Ten. Acts cr prevent the accrual of 
occupancy rights. On the otker hand 
there are observations in several cases 
which support to the view that when 
a raiyati settlement is made by a co- 
sharer in possession in the ordinary course 
of prudent management, the incidents of 
a raiyati tenancy will be applicable as 
against the co-sharers. 

In Dakhyani Debi v, Mana Rout (11), 
it was held that where one of the co- 
sharers granted an amalnamah for the 
purpose of reclamation and improvement 
of jungle and waste land which belonged 
to all the co-sharers,to A who remained 
in possession for more than ten years 
without any objection by other co-sharers 
and reclaimed the land, A became the 
tenant of all the co-sharers. The position 
of A could not be worse than what it would 
have been if he had in good faith accepted 
settlement from a trespasser in actual occu- 
pation of the land in which event he would 
have attained the status of a raiyat upon 
the principles laid down in Binod Lala 
Pakrashi v. Kalu Pramanik (2). In that 
case two of the co-sharer-proprietors had 
refused to recognize the plaintiff or accept 
rent from him. atson & Co. v, Ram 
Chand Dutt (12), was relied upon for the 
proposition that one co-sharer cannot re- 
strain another from cultivating the land 
in a prcper and husbandlike manner, and 
it was observed thatin this case the land 
was waste and uncultivated. The settle» 
ment was made in the ordinary course of 
management and was a prudent act. All 

(10) AIR 1932 Pat. 113;174 Ind. Cas. 207; 10 R P 
487;4 B RAIL 


(11) 190 WN407; 22 Ind. Oas. 668; AI R 1914 
Cal, 577;19 O L J 113. 


(12) 18 C 10; 17 I A 110; 5 Sar. 535 (P O>§ 
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the co-sharers were therefore bound to 
recognize it, It will be observed that 
though the fact was not expressly stated 
this ruling really proceeded upon the prin« 
ciple of re-presentation. In Mahabir Das v. 
Udit Narain’ (13), it was held that a. 
Receiver in possession represents the entire 
body of landlords and can create a valid 
tenancy. No doubt the ruling is not strictly 
ia point; and indeed there is no reported 
Patna case which is exactly in point. Neither: 
side in this appeal has been able to cite 
authority conclusive upon the question in 
issue. In Raja Ram Raiv, Naranjan Rat - 
(14), there is, however an obiter dictum 
of James, J. which comes very near the 
point, The learned Judge observed: 

“In the application of the provisions of e. 99, 
Estates Partition Act, it is clear that some dis- 
tinction is to be drawn between occupancy rights 
which are the creation of statute, and the rights- 
of a lessee or a tenure-holder which are the result. 
ofa contract between the single co-sharer and 
the person in possession; and it may be doubted 
whether after occupancy rights have accrued by 
twelve years’ continuous possession by virtue of the 
provisions of ss. 20 and 21, Ben. Ten. Act, any other 
co-sharer would be entitled to eject the raiyat 
by the application of the provisions of s. 99 of 
the Act. The provisions of 8, 25, Ben. Ten. Act, 
would appear to bar such a possibility,” 

Lastely, in an unreported case, (Second 
Appeal No. 15 of 1937 Ramasray Prasad 
v, Ramsurat Singh (15)) the same learned 
Judge, setting with Chatterji, J. consider- 
ed the same question. He referred to the 
decision in Midnapur Zamindary Co. Ltd. v. 
Naresh Narayan Roy (6). the Privy Council 
case, 80 strongly relied on by the present 
appellant and observed that their Lord- 
ships had remarked in that case that no: 
evidence had been brought to their atten» 
tion to show that any of the ratyais in 
question had held any of the lands in suit 
for twelve continuous years before suit, so- 
as to be able to claim right of occupancy 
under s. 180, Ben, Ten. Act; and their 
Lordships were considering only what 
rights could be conferred under the lease,. 
and not the question of any rights that 
might accrue by operation of law under the 
Ten. Act. He referred with approval to 
Dakhyani Debi v. Mana Rout (11) and: 
observed that, as in that case, so in the 
case before him, the settlements were 
made in the ordinary course of management 
of newly appearing waste land of the pur» 


(13) 19P L T £70; 178 Ind, 849; AIR 1938 Pat, 
613; 17 Pat. 594; 5 BR149; II RP 306. 

(14: 17 Pat.143;175 Ind. Oas. 943; A I R 1938. 
Pat. 297; 19 P L T 387; 4BR 658; 11 R P 35. 

(15) A I R1940 Pat. 131; 184 Ind. Cas, 838; 21 P 
L T181; 6 B R84; 12 RP 282, 
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pose of reclamation by a cc-sharer in good 
faith for the benefit of the estate as a 
-whole. He therefore held that the persons 
taking the settlement from the co-sbarer 
became raiyais, and after occupation for 
twelve years acquired occupancy right, 
‘and could not be ejected except in accorde 
ance with the provisions of s, 25, Bihar 
Ten. Act. It will be observed that the 
only distinction between that case and the 
present case is that the leasses under 
consideration were for the reclamation of 
waste lands. 

The question as to whether settlement- 
holders under a co-sharer can acquire a 
‘valid raiyati status and occupancy. rights 
in my view admits of a very simplé answer. 
It depends in turn on the question whe- 
ther the settlement holders ever became 
the tenants of the co-sharer, or remained 
merely the tenants of the cosbarer in 


“possession. In the latter case they might 


acquire occupancy status as against their 
own lessor; but, as they had never been 
tenants of the other co-sharers, no length 
-of occupation could give them any tene 


“ancy rights or status as against those other 


co-sharers, and as regards those other co- 
sharers they would become mere cumberers 
of the soil, and s. 90, Hstates Partition 
Act, would be applicable. Now, a settle- 


‘ment by one co-sharer cannot make the 


persons, inducted on the land by him, 
tenants of the other co-sharers, unless he 
can be held to have represented all the 


| co-sharers upon an implied authority. The 


learned Advocate for the appellant, in my 


opinion, is perfectly correct in contending 
“that the principle in Binod Lala Pakrasht 


v. Kalu Pramanik (2) depends on the 


. assumption that the trespasser in possession 


represents the entire body of landlords 
for the purpose of the settlement in 
good faith and has no application to the 
case of a co-sharer, unless he also can be 
keld to represent the entire body of land- 
lords. 

But where it can be held that the co- 
sharer has an implied authority, and does 
represent the entire body of landlords by 
virtue of that implied authority, then 
clearly the settlement by him is binding 
upon all. A tenancy. interest is created 
under the entire body of landlords, and 
nothing ins. $9, Estates Partition Act, can 
prevent the accrual of occupancy rights in 
appropriate cases, which will be effective 
even after partition. Oanit be said then 
that accesharer, who has been placed in 
Sole possession for convenience by mutual 
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arrangement amongst the co-sharers, has 
such an implied authority? In my opinion, 
he most certainly has such an implied 
authority for all ordinary prudent acts of 
mangement. The private arrangement is 
made for convenience of management of 
the estate, It surely follows then that 
when all the co-sharers put one of their 
number in sole possession of a particular 
portion of the estate there is an implied 
authority giving him the right to represent 
them for all the ordinary details of the 
management, which will include asttling 
raiyats upon estate lands for convenience 
of cultivation. It would of courses only 
extend to acts done in good faith for the 
benefit of the estate. 


Once this principle is accepted, it seems 
to me that all difficulty disappeara and 
all the rulings can be easily reconcilad. 
Where it has been held in some of these 
cases that the cs-sharers can eject the 
lessee inducted by one of their number, 
it will be found that the lease was always 
in the nature of an encumbrance, and 
therefore s. 99, Estates Partition Act, was 
strictly applicable; and if the partition was 
not under the Estates Fartition Act, the 
same principle is applied on grounds of 
equity and good conscience, Butin those 
cases Where it has been held that the 
lessee could not be ejected, emphasis was 
laid on the fact that the settlement had 
been made in the ordinary course of manages 
ment, From that it would follow that 
those were settlements made upon implied 
authority, and it would also follow that 
the settlements were not encumbrances 
so as to attract the operation of s. 59, 
It is quite clear that the Legislature in 
framing s. 99 intended it to apply only to 
encumbrances because the wording is: 

“If any proprietor of an estate held in common 
tenancy and brought under partition in accordance 
with this Act hag given his share or a portion 
thereof in patni or other tenure or on lease, or 
has created any other encumbrance thereon, such 
tenure, lease or encumbrance shall hold good as 
regards the lands finally allotted to the share of 
such proprietor, and only a3 to such lands.” 

I wish to lay emphasis upon the use of 
the word ‘other’ before ‘encumbrance’ which 
clearly implies that the entire section was 
dealing only with encumbrances. In this 
view no question can arise of any conflict 
between the provisions of s. 99 and those 
of the Ten. Acts, It will be recalled that 
there is a finding of fact in the present 
case that the settlement was in the ordinary 
course of management of the estate and 
was a prudent act having regard to tho 


hd 
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circumstances that were present. That being 
so, it must be held that there was im- 
plied authority. The respondents therefore 
became the tenants of the appellant and 
acquired occupancy rights under him. 
They cannot therefore be ejected in a anit 
like the present, and the appeal must 
fail. It must also, in my opinion, fail upon 
another ground, namely, that the plaintiff 
was allotted the landsin suit in the bat- 
wara proceedings subject to the tenancy 
and valued as tenanted lands. To give 
him khas possession in the present suit 
would therefore amount tore opening the 
partition and upsetting the arrangement 
made by the batwara authorities. I agree 
with the lower Courts that the plaintiff could 
not upset the batwara in this way in an 
ejectment suit: Satish Chandra v. Kali 
Charan (16). He could do so, if at all 
only by getting the partition set aside. 
He failed to do this before the batwara 
authorities, though he tried, and he brought 
no suit to challenge the decision in the 
Colleciorate partition proceedings. In the 
Full Bench case, Niranjan Mukherji V. 
Soudamini Dasi (5) to which I have 
already referred, and which has been relied 
on by the appellant, their Lordships referr- 
ed to Bhup Singh v. Chedda Singh (17) 
and quoted an observaticn made in that 
case in the following terms: 

“It ia immaterial whether the partition was made 
by the revenue authorities, or by the Oivil Oourt, 
or by arbitration or by private arrangement, and 
it is not necessary thet the mortgagee should 
have been a party to the partition. It is one of 
the incidents of a mortgage of an undivided share 
that the mortgage cannot follow his security into 
the hands of 8 co-sharer of the mortgagor who 
has obtained the mortgage share upon partition, 
Of course, if the partition is tainted with fraud or 
if in making the partition the encumbrance was 
taken into account and the partition was made 
subject to the encumbrance, the resalt will be 
different.” 

In the present cage the settlement was 
taken into account and the partition was 
made subject to it. I would dismiss the 
appeal with costs 


Agarwala, J.—I agree, 


D. Appeal dismissed. 


Pwr OW WN 221; 86 Ind. Cas. 14; AIR 1925 
al. 437, 

(17) 42 A 596; 58 Ind. Oas,171; AI R1920 All, 
34; 18 A L J 807, 
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NAGPUR HIGH COURT 
Miscellaneous Appeal No. 119 of 1939 
August 5, 1940 
Nrycal, J. 
GANPATDAS—Deranpant—APpPELLANT 
versus 
HARIVALLABH—PLAILNTITE -RESPONDENT 

Stamp Act (II of 1899), 8. 35—Held on construction 
that document was not promissory note and being in- 
sufficiently stamped could be validated by levy of 
penalty—Deed — Construction—Document tobe con- 
atrued as whole. 

It is necessary to look into the terms of the docu- 
ment and the surrounding circumstances to see whe- 
ther it was intended to be a promissory note in the 
sense of its being intended to be used as a negotiable 
instrument,. The mere use of the words “I promise 
to pay” would- not necessarily make ita promissory 
note. , 

A document described as a promissory note was in 
“On demand I promise to 
pay to Mrvssececcreece .......tho sum of Rs, 950 only 
which I have taken this day as a loan in cash 
without mortgaging anything with interest at the 


rate of Re. 1 per cent. per month; the whole capital ` 


as woll as interest will be repaid by three years from 
the date. IfI failed to repay within the time I shall 
pay interest at 14 rupee per cent. per month” : 

Held, that the parties did not intend the document 


to be a negotiable instrument and thatin reality it . 
purported to incorporate only the terms -ofan oral `: 


agreement. It could therefore be validated on levy of 
the penalty as it was insufficiently stamped. 

The documents must’ be construed as a whole, 
Every part of the documents must receive attention: 
and the intention should be gathered from the whole 


context of the instrument so as to make one entire and: : 


consistent construction ofthe whole. 107 Ind. Oas.1 


(5), relied on. 

Misc. A. from an order of the Oourt of the 
Ist Additional District Judge, Nagpur, 
dated April 29, 1939, , 

Mr, R. N. Padhye, for the Appellant. 


Messrs. M. R. Indurkar and A. 
Jamdar, for the Respondent. 


Order.—This is a defendant's appeal~ 


from an order of remand passed under 
O. XLI, r. 23, Civil P. O., by the First Addi. 
tional District Judge, Nagpur,in Civil Appeal 
No. 1 B on April 29, 1939. 

The respondent sued to recover Rs. 1,170 
on the strength of a document dated June 5, 
1935 which was described as a promissory 
note, The terms of that document are as 
follows :— 

“On demand I promise to pay to Mr. Harivallabh 
Onkarji Trivedi of Nagpur the sum of Rs. 950 
only which I have taken this day as a loan 
in cash without mortgaging anything with interest 
at the rate of Re, 1 per cent, par month; the whole 
capital as well as interest will be repaid by three 
years from the date. IfI failed to repay within the 
time I shall pay interest at 14 rupee per cent. per 
month.” , 

It bears an adhesive revenue stamp of 
four annas. The defendant contended that 


B. 
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it, being a prcmissory note under which 
the loan was payable otherwise than on 
demand, was liable to stamp duty under 
Art. 49 (b) of Sch. I to the Stamp Act II 
of 1899 asa bill of exchange and that as 
it was insufficiently stamped s. 35, Indian 
Stamp Act, bars its validation by levy of 
penalty. That contention prevailed in the 
Court of first instance but was cverruled 
on appeal, 


_ The principal question is whether it was 
intended to be a promissory note within the 
meaning of that expression as defined in 
s. 4 of the Nagotiable Instruments Act. The 
mere use cf the words “I promise to pay" 
would not recessarily make it a promissory 
note. As observed by Bowen, L. J., in 
Mortgage Insurance Corporation v. Commia- 
sioner of Inland Revenue (1), mcst com» 
mercial dccuments contain, either expressly 
or by implication, a promise to pay a sum 
of money, but they may contain a great 
deal besides, and it cannot be contended 
that all such dccuments sre promissory 
notes within the meaning of the section” 
This case was decided on appeal from the 
decision _Teported in Mortgage Insurance 
Corporation v. Commissioner of Inland 
Revenue (2) in which the observations of 
Policck, B. are significant. They are as 
follows : - : 

“The next question is, can we say that this instru- 
ment is necessarily included in the terms of the 
section ? Tt would be easy to say that every instru- 
ment was necessarily included which provides 
simply and purely for the payment of money, whe- 
ther it be one single payment, or distributed over 
a period, ór to be paid out of particular fund, or 
upon any condition or contingency. But can that 
construction be applied where, though all the terms 
of the section are satisfied with respect to the payment 
of money, the document is not a document which 
in ordinary parlance is called a promissory note; but 
contains terms beyond a stipulation for a mere 
money payment? In that state of things ought to 
be treated as one instrument or as two separate 
instruments? I think it is clear that for the pur- 
poses of Stamp Acts it cannot have been intended 
that 2 document should be treated as in part a pro- 
missory note and in part an agreement. It must be 
either oneor the other. The question is what is the 
dominant, the substantial effect of the instrument ? 
In this respect the prior decisions assist me in 
forming a conclusion, The Courts have said that in 
order to determine the question two things must be 
enquired into what is the intention of the parties, 
and what is the instrument in the common acceptation 
of men of business, or persons among whom it is 
commonly used.” 


Their Lordships of the Privy Council in 


(1) (1888) 21 QB D 352 (357; 57 LJ Q B 630; 36 W 
(2) (1888) 20 Q B D 645, 
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Mohammad Akbar Khan v. Attar Singh (3) 
decided a similar point on the broad ground, 
namely, whether it was intended to be 
brought within the definition relating to 
documents which are to be Negotiable 
Instruments. Their Lordships referred to 
the English case reported in Mortgage 
Insurance Corporation v. Commissioner of 
Inland Revenue (1), and pointed out that 
documents such es receipts and agreements 
generally were not intended to be negoti- 
able, and serious embarrassment would be 
caused in commerce if the negotiable not 
were cast too wide. On the terms of the 
instrument before them their Lordships 
found that it was primarily a receipt and 
they declared that even if it was coupled 
with a promise to pay it was not a pro» 
missory note. In Karam Chand v. Firm 
Mian Mir Ahmad Aziz Ahmad 14) their 
Lordships of the Privy Oouncil observ: 
ed that there was a strong current of 
authority in India to the effect that 
documents containing @ promise to pay 
came within the ban of s. 35 of the 
Stamp Act, and alluding to Mohammad 
Akbar Khan v. Attar Singh (3°, pointed out 
that the test is not that the instrument 
contained a promise to pay but whether 
or not the parties clearly intended the 
document to serve a negotiable instrument. 

It is consequently necessary to look into 
the terms of the document and the sur- 
rounding circumstances to see whether it 
was intended to be a promissory note in 
the sense of its being intended to be used 
as a negotiable instrument. It is a well 
recogniced rule of construction of docu- 
ments that they must be construed as a 
whole, that every part of the documents 
must receive attention and that the inten- 
tion should be gathered from the whole 
context of the instrument so as to make 
one entire and consistent construction of the 
whole: see Muthuchettiar v. Meenakshi 
Sundaram Iyer (5). 

The document under consideration starts 


(3) 17 L 557 (589); 162 Ind. Uas. 454; 1936 O LR 
301;8 RP 0274; ATR 1936 P O 171; 2 B R 588; 44 
L W 23; 40 OW N 997; (1936) M W N 660; 17P LT 
513: 38 Bom. L R739630 LJ 54l; (1936) A L J 986; 
71ML J 712; 631A 279; 38 P L R 1006; 1936 A L R 
479 (PO). 

(4) A I R1938 P O 121; 173 Ind. Ose, 736; 32SL R 
462; 1938 O L R 168; 1938 A L R 239: (1938) A L J 288; 
10 R PO 214; (1938) O W N 326; 47 L W601: 4B R 
440; (1938M W N 493; 42 O W N 989; 40 Bom. 
L R1053 Œ 0). 

(5) 54M L J 82 (87); 107 Ind. Cas. 1; A IR 1928P 0 
35;(1928) M W N 9Ì; LLT 40 Mad. 471: 5 OW N 166; 
30 Bom. L R 261; 47 O L J 183; 27 L W 395; 320W N 
569; 26 A L J 4£8 (P O). 
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with the words “On demand I promise to 
pay” but subsequently says that the princi- 
palsum with interest would be repaid in 
three years. Ths word “promise to pay 
on demand" as explained in Meghraj v. 
Johnson (6), import that the debt is due 
and payable immediately. Now, this stipu- 
lation is inconsistent with the later one 
which says that the money was payable 
within three years. Tne learned Counsel 
for tke appellant contends that the intention 
was that the money was to be repaid within 
three years from the date of demand made 
for its payment. On this argument the 
making of a demand would be a condition 
precedent to payment and the date of 
payment would vary according to the date 
of the demand, Thatis manifestly not an 
unconditional promise to pay. If the pro- 
mise to pay within the specified time, 
namely three years, had stood by itself it 
would not have affected the unconditional 
nature of the promise as provided ins. 9 
of the Negotiable Instruments Act, for the 
Teason that the obligation to pay, though 
not immediate, was postponed till a speci» 
fied date, Whether the parties contem- 
plated payment immediately or after a lapse 
of a specified period, the date when the 
promise is liable to be enforced is a well- 
defined and certain date and the liability 
is unconditional; but that is not the posie 
tion with regard to the document under 
consideration which recites a promise to 
pay immediately and in the same breath at 
some future unspecified and shifting date, 
This glaring inconsistency in the document 
itself evidences that it was not intended 
to be used as a negotiable instrument. 
The recital containing in that instrument, 
viz, that the executant had received 
Rs. 950 in cash was a false recital inasmuch 
as it is clear from the trend of the plead- 
ings that the amount represented a balance 
found due on previous accounts. The 
position was that the creditor had bean 
lending money to the debtor from time to 
time and receiving payments. Tho relations 
between the parties were purely those of 
debtor and creditor and they obviously 
iutended to bring in to existence an acknow- 
Iedgment of the debt coupled with a fresh 
agreement to discharge the balance found 
‘due within the period specified there with a 
fresh agreement as to payment of interest, 
The primary rate of interest settled was 
Re. 1 per cent with a stipulation for its 
enhancement to Rs, 14 per cent. on default 


a (8) 11N L R 189 (192); 31 Ind, Oas. 880; A I R 1915 
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being made in payment ofthe debt within 
specified period. The material terms of 
the document leave no doubt that it was 
intended to bea memo of an already con» 
cluded oral agreement. To escape payment 
of the full stamp the agreement was made 
to simulate the form of a promissory note 
by use of the initial words “On demand I 
promise to pay.” I agree with the lower 
Appellate Court that the parties did not 
intend the document to be a negotiable 
instrument and that in reality it purported 
to incorporate only the terms of an oral 
agreement. It was, therefore, rightly vali- 
dated on levy of the penalty. 

The appeal is dismissed with costs. 
Costs in the Courts below will be paid as 
ordered by the lower Appellate Court, 

6. Appeal dismissed. 





PATNA HIGH COURT 
Appeal No. 1037 of 1938 
January 24, 1940 
AGARWALA AND RowLanp, JJ. 
INDER CHANDRA AND OTHERS 
—PcLAINTIFFS—APPERLLANTS 
versus 
Shri RADHA KRISHNA JI ann ANOTHER 

—Darinpants— RRAPONDENTS 

Bengal Estates Partition Act (V of 1897), a. 99 
—Co-sharer in sole possession by mutual arrange- 
ment among co-sharers, whether can settle tenants 
—Tenants settled by him, whether can acqutre 
tenancy rights by operation of law, when he has 
a share in propristary right to land in dispute 
—Fact that tenant was settled by co-sharer's thika- 
dar, whether alters position. 

A co-sharer who has been placed in sole pos- 
session for convenience by mutual arrangement 
among the co-sharers has an implied authority to 
settle tenantson the land in the ordinary course of 
management. The tenant may by operation of the 
tenancy law, acquire occupancy rights even if the 
tenant has some share inthe proprietary right to 
the land in dispute. fp. 516, col. 2,] ° 

Hence when as a result of partition among the 
co-sharers the disputed land falls into the patti 
of other co-sharer, the latter cannot claim posses- 
sion of the settled land by virtue of s. 99, Ben, 
Estates Partition Act. Nor does the fact that the 
tenant was settled by the thikadar who held under 
the co-sharers alter the position, 192 Ind. Oas. 503 
(1) and Watson & Co, v. Ramchund Dutt (10), relied 
on, 80 Ind. Cas, 827 (8), explained, 

[Case-law discussed.} 


A.from appellate decree of the Sub- 
Judge, Arrah, dated September 6, 1933. 


Dr. DN, Mitter, Messrs. S. N. Sahay, 
D. N. Varma and 6,5. Sinha, forthe Apa 
pellants. 


Messrs. Mahabir Prasad and Tarkeshwar 
Nath far tha Raannndaante 
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Agarwala, J.—This appeal is by the 
plaintiffs from a decision of the Subordi- 
nate Judge of Arrah confirming a deci» 
sion of tLe Munsif of Sasaram. The appeal 
arises cut of a suit for a declaration 
of plaintiffs’ title to 19 acres of land in 
Plot No. 257 of Khata No. 99 in Mouza 
Bhabua, Tanzi No. 12553 and for recovery 
of possession. ‘The plaintifis allege that 
this is their bekasht while the defendant 
claims it as raiyati. Formerly the land in 
dispute formed partof an estate the co- 
owners of which were in separate posses- 
sion of parts of the estate. The land with 
which we are concerned was in the pos- 
session of one Gajadhar Prasad, Gajadhar 
Prasad gave a thika of the land of which 
he was thus in possession to one Mangal 
Prasad. The predecessor of the defendant, 
who was a settled raiyatof the village, 
was inducted on tothe disputed land by 
Mangal Prasad and, it is claimed, thus 
acquired occupancy rights in it. As a 
result of Collectorate partition amcng the 
coowners of the estate the disputed land 
has now fallen into the patti of the plaint- 
ifs who claim that by virtue of s. 99, 
Estates Partition Act, they are entitled to 
possession, Tke Oourts below have found 
that the defendants’ predecessor-in-title was 
a settled raiyat of the village and that the 
settlement of the disputed land with him 
was bona fide and that consequently the 
defendant has occupancy rights. The 
question which arises in this appeal also 
arcsein S, A. No. 663 of 1938 Rajendra 
Narayan v. Hargobind Chowdhury (1) which 
was decided by a Bench of which I was a 
member, on October 17, 1939. In the judg- 
ment ofthat appeal the case law on the 
subject has been thoroughly discussed by 
Meredith, J. There also the question was 
whether a perscn settled on land by a co- 
sharer in exclusive pcssession of a porticn 
of it by arrangement with the other co- 
sharers can acquire occupancy rights in the 
land. The answer to this question was held 
to depend upon whether the person settled 
on theland became a tenant of all the 
corsharers or whetker he only became a 
tenant of the person who settled the land 
with him. The decision was 

“that where it can be held that the co-sharer 
had an implied authority, and does represent the 
entire body of landlords by virtue of that implied 
authority,then the settlement by him is binding 
upon all, A tenancy interest is created under 
the entire body of landlords, and nothing ins. 99, 
Estates Partition Act, can prevent the accrual of 


{1) AIR 1941 Pat. 19; 19 Pat. 275; 21 P L T 185; 
7B R 480, 
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occupancy rights in appropriate cases, which will 
be effective even after partition.” 

As to whether a co-sharer who has been 
placed in sole possession for convenience by 
mutual arrangement among the co-sharers 
has an implied authority to settle tenants 
on the land, who by operation of the tenancy 
law, May acquire occupancy rights, it was 
observed 

“he most certainly has suchan implied authority 
for all ordinary prudent acts of management, 
The private arrangement is made for convenience 
of management of the estate. It surely follows 
then that when all the co-sharers put one of their 
number in sole possession Of a particular portion 
of the estate, there is an implied authority giving 
him the right to represent them for all the ordinary 
details of the management, which will include 
settling raiyats upon the estate lands for conve- 
nience of cultivation. It would, of course, only 
extend to acts done in good faith for the benefit 
of the estate. Once this principle is accepted, it 
seemsto methat all difficulty disappears and all 
the rulings can be easily reconciled. Where it 
has been held in some of these cases that the 
co-sharers can eject the lessee inducted by one cf 
their number, it will befound that the lease was 
always in the nature of an encumbrance, and, 
therefore, 8.99, Estates Partition Act, was strictly 
applicable, and, if the partition was not under the 
Estates Partition Act, the same principle is applied 
on grounds of equity and good conscience, But 
in those cases where it has been held that the 
lessee could not be ejected, emphasis was laid on 
the fact that the settlement had been made in the 
ordinary course of management. From that it would 
follow that those were settlements made upon 
implied authority, and it would aleo follow that 
the settlements were not encumbrances so as to 
attract the operation of s. 99.” 


Dr. Dwarka Nath Mitter contends that 
this decision is in conflict with two previous 
decisions of this Court and with a decision 
of the Privy Council. The first of the 
decisions of this Court referred to is a 
decisicn of Das and Wort, JJ. in Madho Lal 
v. Mahadeo Rai (2) where it was held follow- 
ing Niranjan Mukherji v. Soudamini Dasi 
(3) that a ccesharer has no right to deal 
with joint property e.g,tenancy lands, in 
such a way as to affect the righte of the other 
ccesharers. There is nothing in the report 
of that case to indicate whether the person 
whom it was sought to eject after parti- 
tion had acquired cecupancy rights either 
by reason of his being a settled raiyat of 
the village or otherwise. The next decision 
of this Court is a decision of Das and 
Wort, JJ.in Raghunandan Sahay Singh v. 
Drira Nath Sahai (4). That, however, was 
a case of a thika dowami tenure and na 


a 9 P L T 259; 106 Ind. Cas. 389; A IR 1928 Pat, 


(3) 300 W N 511; 95Ind, Oas. 516; A I R 1926 
Cal. 714,53 O 694;48 OL J 333. 

(4) 8 Pat. 258; 116 Ind. Oas, 781; AIR 1929 Pat, 
208; Ind, Rul. (1929) Pat. 351. 
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question with regard to the accrual of 
statutory rights of occupancy could arise. 
In Raja Ram Rai v. Niranjan Rai (3) at 
p. 148 it was observed: 

“In the application of the provisions of s. 99, 
Estates Partition Act, it is olear that some distinc. 
tion is to be drawn between occupancy rights 
which are the creation of statute, and the rights 
ofa lessee or a tenure-holder which are the result 
of a contract between the single co-sharer and 
the person in possession and it may be doubted 
whether, after occupancy rights have accrued by 
twelve years’ continuous possession, by virtue of 
the provisions of ss.20 and 21, Ben. Ten. Act, 
any other co-sharer would be entitled to eject the 
raiyat by the application of the provisions of 
8.99 of the Act. The provisions of s. 25, Ben, 
Ten. Act, would appear to bar such a possi- 
bility.” 

There is one other decision of this 
Court to which reference should be made, 
namely a decision of Wort and Manchar 
Lall, JJ, in Narayan Ram Sahu v. Kartice 
Singh (6). That also was a casein which 
a ecesharer to whom a particular parcel 
of jand had been allotted in a partition 
sued to eject a person who had been set- 
tled on that land by another ccesharer prior 
to the partition. It was contended on behalf 
of the defendants that they having obtained 
a settlement of the land from a co-sharer were 
protected from ejectment. Wort, J., Tes 
jected this contention on the ground that 
under the Chota Nag. Ten. Act non-ozcu- 
pancy rights can arise only in the case of 
a ‘holding’ which means ‘a parcel or 
parcels of land’ which is the subject-matter 
of a separate tenancy and not an undivided 
share. The appeal of the plaintiffs was 
accordingly allowed. Manohar Lall, J. 
agreed that the appeal should be allcwed 
but gave different reasons for his decision. 
With regard tothe defendants’ contention 
that having obtained a settlement of the 
entire lands from one co-sharer they were 
. protected from ejectment by reason of the 
rule enunciated in Binad Lal Pakrashi v, 
Kalu Pramanik (7), Manohar Lall, J., said: 

“It is enough to say that this defence was never 
pleaded in the written statement nor was any 
evidence led to establish the facts which would 
enable the defendants to take advantage of that 
rule and therefore, necessarily there is no finding 
of the final Court of fact to enable me to apply 
thie rule in the present case, Upon these findings 
the present suit is a simple suit for ejectment 
governed by the general law and none of the 
provisions of the Obota Nag, Ten. Actapply.” 

It is quite clear from the latter observas 
tion therefore that so far as Manohar 

(5) 17 Pat. 146 (148);175 Ind, Oas. 943; A IR 
1238 Pat. 297; 19 PL T 387; 4B R 658; 11 RP 


5. 
(6) AIR 1938 Pat, 113; 174 Ind, Oas. 207; 10 R P 
487, 4 BR 411, 
(1) 20 O 108 (F BY 
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Lall, J., Was concerned, he was not consider- 
ing the effect of the accrual of raiyati 
tights under thə Ten, Act. The necessary 
facts which had not been pleaded in that 
case have been found by the Oourts 
below in the present case, namely that 
Gajadhar was in exclusive possession of 
the disputed land by mutual arrangement 
with his co-sharers and that the settles 
ment with the predecessor of the defendant 
was a bona fide settlement in the ordinary 
course of management. The decision of 
the Privy Council on which Dr. Mitter 
relies is Midnapore Zamindari Co. Ltd. v. 
Naresh Narayan Roy (8). The particalar 
passage relied upon is: 

“No co-sharer can as against his co-sharer, obtain 
any jote right, rights of permanent occupancy 
inthe lands held in common, nor can he create by 
letting the lands to cultivators as his tenants any 
right of occupancy of the lands in them.” 

This decision of their Lordships of the 
Privy Council was explained in S, A. 
No, 15 of 1937 Ramasray Prasad v. Ram 
Surat Singh (3) which was decided by 
James and Ohatterji, JJ., on May 5, 1939. 
It was observed that in the case before 
the Privy Council their Lordships had 
remarked that there was no evidence in the 
case before them to showthat any of the 
rawat; whom it was sought to eject had 
held any of the land in suit for twelve 
continuous years so as to be able to claim 
rights of occupancy under the Ten. Act, 
What their Lordships were considering 
were rights conferred by a lease and not 
tights which accrued by operation cf the 
tenancy law. 

It was next contended by Dr. Mitter 
that in the present case the predecessor 
of the defendant had been settled on the 
land not by aco-sharer but by a thikadar 
who held under the co-sharer and reference 
was made to another observation of their 
Lordships of the Privy Oouncil in the 
same case to the effect that a middleman 
cannot confer rights of occupancy. The 
observation of their Lordships must be 
read in the light of the facts of the case 
which they were considering and as was 
pointed out by James, J., inthe judgment 
already referred to, their Lordships in the 
Privy Council were not dealing with 
statutory rights which accrued by opera- 
tion of the Ten. Act. It is not the case 

(8) 51 0631; 80 Ind. Oas, 827; A IR 1924P O 14d 
511A 293; 51 O 631; 26 Bom. LR 651; 47 ML J 
23; 35 M LT 169;(1924) M W N 723; 29 OWN 34; 
20 LW 770; LR5A (P O) 137; 23 A LJ 16; 3 
Pat. L R 193;6 PLT 750(P 0.) 

(9) A 1 R 1940 Pat. 131; 184 Ind, Cas. 538; 21 P L 
T 181;6 B R 84; 12 RP 282, 
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of the defendant that occupancy rights 
‘were conferred on him by Mangal Prasad, 
the thikadar under Gajadhar, but that 
Mangal Prasad as thikadar was entitled, 
in the ordinary course of management, 
to settle tenants on the land and that 
statutory rights which accrued to such 
tenants by operation of the Ten, Act can» 
not be affected by a subsequent partition 
between the owners of the estate in which 
the land is situate. In my opinion, the 
cares relied upon by the appellants do 
not decido the question which is before 
us. Following the decision in S. A. No. 
663 of 1988 Rajendra Narayan v. Hargobind 
Chowdhury (1)1I would hold that the de» 
fendant's predecessor acquired occupancy 
rights inthe disputed land and that the 
plaintiff's suit must therefore fail. A point 
of difference between that case and the 
present one may be noted. In the present 
case the defendant hasa two annas share 
in the proprietary right to the land in 
dispute. Even if this be so, he is entitled 
by reason of s, 22, Ben, Ten, Act, to hold 
the land as such part proprietor on the 
conditions mentioned in that section and the 
plaintiffs’ claim to recover possession must 
therefore fail on the principle of Watson 
& Co, v. Ramchund Dutt (10) I would dis» 
miss the appeal with coats, 


Rowland, J.—I agree. l 
D. Appeal dismissed. 
(10) 18 O 10; 17 1I A 110; 5 8ar. 535 (P O.) 
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Act, relates are resumption suite strictly so-called and 
the only question for determination by the Court is 
whether the lands are or not Hable to be assessed to 
revenus, (p. 521, col. 1.) ; 

Although the procedure laid downin s. 9 of- 
Regn, XIX of 1793 is not altered by subsequent 
enactments, yet, where there is no evidence of any 
grant prior to 1790, nor even a claim to hold the lands 
on the pretence of such grant prior to 1790 the pro- 
prietor is not bound to follow the procedure laid 
down in 8, 9, and can files suit in a Civil Court for 
the assessment of fair rent. [p. 521, col. 2.] 

In assessing a land which has been revenue free 
since or prior to 1790, the value of the produce of the 
land at the time of actual resumption should be taken 
into account and not the value at the time of the 
permanent settlement to such acase s. 7, Ben. Ten, 
Act does not apply. 

Ina suit to assess a fair and equitable rent ona 
revenue free land the proprietor cannot claim damages 


for use and occupation unless the rents are actually 
settled, . 


L. P. A. against the judgment of Mr. 
Justice Jack, in appeal against appellate 
decree No. 1914 of 1936, dated July 7, 1938. ` 


Messrs. Atul Chandra Gupta, Gopendra 
Nath Das and Jyotirindra Nath Das, for 
the Appellants, 

Dr. S. C. Basak, Messrs. Rama Prasad 
Mookerjee and Bijan Behari Das Gupta, 
for the Respondents, 


B. K. Mukherjea, J.—This appeal is one 
under 6, lä, Letters Patent and is directed 
against a judgment of Jack, J., dated July 
7, 1938 passed in appeal from appellate 
decree No. 1914 of 1936. The appellants 
before us are the defendants in a suit come 
menced by the plaintiffa-respondents for 
assessment of fair rent in respect of the 
lands described in the schedule to the plaint 
and for recovery of damages for use and 
occupaticn ofthe same for the years 1339 
to 1341 B.S. The facts so far as they are 
material for our present purposes may be 
narrated as follows: The disputed lands 


‘in respect to which the plaintiffs seek as 


sessment of rent are included in a chak 
known as Ohak Sarmasta appertaining to 
two touzies, namely Touzies Nos. 2 and 16 
of the 24-Parganas Collectorate. Touzi 
No. 2 has an undivided 13 annas 10 gandas 
and odd share in all the lands of the chak 
while Touzi No. 16 has the balance of 2 
annas 9 gandas and odd share. This chak, 
which is said to comprise an area of 200 
standard bighas, was claimed as lakheraj 
by the holders therecf atthe time of the 
permanent settlement and as such it was 
not assessed to revenue in 1793, In 1439 
the Govt. started resumption proceedings 
with regard to these lands under Regula- 
tion TI of 1819, and in 1841 the Collector 
passed orders directing the resumption of 
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the entire chak. There was an appaal 
against this order to the Commissioner who 
found that there were valid and proper 
lakheraj grants covering an area of 133 
bighas of land while the rest were mal 
lands liable to be assessed to revenue. As 
the area of the lands with regard to which 
the lakherajdars failed to make out any 
valid title was less than 100 bighas, the 
Govt., it appears, did not proceed further 
in the matter and it was left to tha 
zamindars to take such steps as they 
thought proper. The zamindars were no 
other persons than the lakherajdars theme 
selves and, as naturally could be expected 
in these circumstances, they remained 
entirely inactive and were contented to 
enjoy these lands as part of their estate. 
Of the two towetes to which the lands ape 
pertained, Touzi No, 2 was sold for 
arrears of Govt, revenue on January 24, 
1909 and it was purchased by the present 
plaintiffs. 

In 1927 the plaintiffs instituted a suit for 
recovery of possession of the lands of the 
chak to the extent of their 13 annas and odd 
gandas share. This suit was decreed by 
the Courts below and a second appeal was 
taken to this Court by the defendants which 
was numbered appeal from appellate 
decree No. 1849 of 1929. The learned 
Judges (Pearson and Jack, JJ.) who heard 
the appeal allowed it in part and held that 
the plaintiff's suit for khas possession would 
fail inasmuch as the defendants being the 
descendants of the holders of an invalid 
lakheraj were protected from eviction, but 
it was held at the same time that with the 
exception of 133 bighas to which the defen- 
dants showed a valid lakheraj title, the 
plaintiffs would be entitled to get fair rent 
assessed with regard to the remaining lands 
of the chak, After this decision, and in 
pursuance of the directions contained in the 
judgment, the present suit was instituted 
by the plaintiffs and they claim to have 
assessment of rent on all the lands of the 
chek outside the 133 bighas and also 
damages for use and occupation on the basis 
of such rent for a period of three years 
prior to the suit. The trial Court decreed 
the plaintiff's suit in part. The rent was 
assessed and fixed at Rs, 150 per annum 
with effect from the beginning of the year 
1342 B. S. The claim for damages was 
disallowed. On appeal tothe lower Appel- 
late Court this decision was modified in 
some respects, The rent assessed was 
reduced to Rs. 1438-120 a year, but the 
Plaintiffs were allowed compensation for 
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use and occupation at that rate for a 
period of three years prior to the suit. Then 
there was a second appeal taken to this 
Court by the defendants and Jack, J., who 
heard the appeal afirmed the decision of 
the lower Appellate Oourt with slight 
alterations which were necessary by reason 
of certain errors in the calculations, It 
is against the decision of Jack, J., that the 
present appeal has been preferred under 
el, 15, Letters Patent. 

Mr, Gupta who appears for the appellants 
has raised three points before us in support 
of the appeal. He has contended in tha 
first place that the present suit for assass+ 
ment of renteommenced by the plaintiffs, 
is not maintainable in a Oivil Court and 
itis the Collector and Oollector alone who 
can assess revenue or rent under the pro- 
visions of s. $ of Regn, XIX of 1793. The 
second ground taken is that even if the 
Civil Court had jurisdiction to try the 
suit, rents could not be assessed in accorde 
ance with the provisions contained ins, 7, 
Ben, Ten, Act. The assessment, it is said, 
must be made on the basisof the actual 
Produce of the lands in suit atthe date of 
the permanent settlement or, at any rate, 
at the date when the first resumption 
proceedings were started by the Govt. The 
last point urged is thatin any view of the 
-case the: Courts below should not have 
given the plaintiffs a decree for damages 
on the basis of rents assessed for any period 
antecedent to the date of the suit. I will 
take up these points one after another, 

On the first point Mr. Gupta’s argument 
in substance is, that the right of the 
zamindars to have revenue or rent assessed 
in respect of lands held under an invalid 
lakheraj grant was created by s. 6 of 
Regn. XIX of 1793. It was the Govt. who 
assigned over to the zamindars the right 
which it itself had to the revenue of such 
lands. The Regulation ins. 9 laid down the 
procedure which was to be followed. by 
the zamindara in getting revenue assessed 
in such cases and the remedy provided by 
8.9 mast in these circumstances be held to 
be exclusive. Itis no doubt a well settled 
principle that when a statute creates a 
right or obligation and enforces its per- 
formance in any particular manner, then 
ordinarily the performance, could not be 
had in any other manner, In Wolver- 
hampton New Water Works Co. v. Haw- 
kesford (1), at p. 337 Willes, J, referred to 
three classes of cases in which a Liability 

(1) (1859) 6 O B (w s) 336 (337); 28 L JC P243 5 
Jur. (N a) 1104; 7 W R 464; 120 RR 191. 
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founded upon a statute might be sought to 
be enforced. The three classes were stated 
as follows : 

“One is where there was a liability existing at 
Common Law and that liability is affirmed by 
statute which gives a special and peculiar form of 
remedy different from the remedy which existed at 
Common Law: there, unless the statute contains 
words which expressly or by necessary implication 
exclude the common law remedy, the party suing 
has his election to pursue either that or the statu- 
tory remedy. The second class of cases is where the 
statute gives the right to sue merely but provides 
no particular form of remedy there the party can 
only proceed by action at Common Law. But there 
is a third class, namely where 8 liability not exist- 
ing at Oommon Law is created by statute which at 
the same time gives a special and particular remedy 
for enforcing it.” 


With respect to that class, it was held 
that the party must adopt the form of remedy 
given by the statute, This decision was 
apprived of by the Judicial Committee in 
Attorney-General of Trinidad and Tobago 
v. Gordon Grant & Co. (2), and still later in 
Secretary of State v. Mask & Co. (3), If the 
defendants in the present case are really 
the holders of an invalid lakheraj under a 
grant prior to 1790 and the right of pro- 
prietors to the revenue of such lands is 
based upon s.6 of Regn. XIX of 1793, it 
seems to me to be fairly clear that the 
Plaintiffs can have the revenue assessed 
cnly in tke manner contemplated by s.9 
of the Regulation, Dr. Basak, who appears 
for the respondents seeks to repel this 
contenticn in two ways: He argues 
first of all thats. 3 of Regn. XIX of 1793 
provided only an alternative remedy of a 
summary character and the general jurise 
diction of Civil Courts was not taken away, 
In the second place ke has argued that the 
procedure laid down ins. 9 was altered by 
s. 30 of Regn. II of 1819 which again was 
replaced by s. 2 of Bengal Act VII of 1862 
and under the Act of 1862 a Civil Court is 
quite competent to entertain a suit of this 
character. 

As regards the first pointit is pointed 
out that the remedy provided by s, 9 of 
Regn. XIX of 1793 is imperfect for more rea- 
sons than one. The revenue has to be fixed 
by the Collector on a report made to him 
by the zamindars and that has to be 
confirmed by the Board of Revenue, The 
lakherajdar would occupy the position of a 
dependent talukdar and enjoy the property 


Pa (1£35) A O 532; 104 L J P O 82; 153 L T 


(3) 44 O W N 709; 188 Ind. Cas. 231; A I R 1940 PO 
105: ILR (1940) Mad. 599; 67 I A 222:6 B R731; :3 
R PO 12; (1940 M W N 610; 52 LW1;1940 O LR 
367; (1940) 2 MLJ 140; 1940 0 W N 679; 71 OL J 576; 
42 Bom. L R 567 (P O). 
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from generation to generation only if he 
agreed to pay that revenue. Nothing is said 
as to what would happen if the grantee of 
an invalid lakheraj tenure refused to pay 
the settled revenue. It may be, that this.is 
a defect in the framing of the section or if 
may be that the framers of the Regulation 
thought that the ordinary rule under which 
the estate of a recusant proprietor was 
settled with farmers or outsiders would also 
apply in this case. But even if it is conced« 
ed tbat the right of the grantee of an in- 
valid tenure to dispute tte revenue assessed 
upon his property by the Collector or the 
revenue authorities can be decided in the 
ordinary Civil Courts, that is of no assiste 
ance to the plaintiffs, for no such contine 
gency has arisen in the present case and no 
revenue has been fixed by the Collector or 
the Board of Revenue to which exception 
has been taken by the defendants. 


The other point raised by Dr. Basak was 
indeed accepted by Jack, J.,in this Court 
and it was held by the learned Judge that 
a Civil Court would have jurisdiction to 
entertain & suit for assessment of rent 
under s. 2 of Bengal Act VII of 1862. Mr. 
Gupta contends that s. 2 of Act VII of 1862 
as well as s. 30 of Regn. II of 1819 relate 
to proceedings for resumption, pure and 
simple, where the only matter to be con- 


~ sidered and determined by the Court is, as 


to whether ihe lands are liable to be 
assessed to revenue or not. They do not 
contemplate proceedings for assessment 
proper and the actual fixing of the revenue 
has all along been left to the revenue 
authorities. The provisions of s. 9 of 
Regn, XIX of 1793 were, therefore, left 
intact by subsequent regulations. It seems 
to me that this contention is sound. A 
distinction between resumption and assess- 
ment is made in Regn. XIX of 1793 itself 
and whereas the liability to pay revenue 
had to be determined by the Civil Court 
under ss, ll and 12 of the Regulation, the 
actual assessment, was to be done by the 
Oollector under ss. 8 and 9 of the same, 
The procedure for resumption was certainly 
altered to some extent by Regn. IT of 1819. 
Sections 5 to 29 of this Regulation were 
taken up with the procedure to ba adopted 
by Govt. where resumption of its own 
revenue was concerned. Section 30 made 
provisions for the private proprietors in 
regard to lands which they could resume. 
This section declared that: 

“All suits preferred in a Oourt of judicature by 
proprietors, farmers or talukdars to the revenue or 
any land held free of assessment.....shall im- 
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mediately on the institut ; 

tigation to the Collector ones ace ties ine 
the powers of the Oollector provided also ‘that 
Proprietors, farmers or talukdars who may deem 
themselves entitled to the revenue of any land 
Hy “ree of ambe meni in their respective states 
Sateen, ike ieee Dreier the claims in the first 

The section described in detail the proce- 
dure that had to be followed and in case 
where reference was made by a Oourt of 
Judicature the Collector was to transmit the 
papers together with his own opinion to the 
Judge who was to decide the matter finally. 
A suit by a proprietor against the grantee 
of a lakheraj tenure, if the grant was before 
1790 and tke area did not exceed 100 
bighas, would certainly come within the 
purview of s. 30 cf Regn. IT of 1819; but 
the detailed provisions of this section do 
not show that the final order contemplated 
by this proceeding related to anything more 
than determination of the question of liabi» 
lity to assessment. The dual system, which 
was sanctioned by Regn. II of 1819, it 
Seems, was found to be inconvenient: hence 
the section itself was repealed by Bengal 
Act VII of 1862 which by s. 2 provided as 
follows ; 

“All suits preferred by propietors, farmers or 
talukdars to resume the revenue of any land held 
free of assessment as well as all suits preferred by 
individuals claiming to hold land exempted from 
the payment of revenue shall be instituted, heard 
and determined in and by the Courts of Oivil 
Judicature like ordinary civil suits.” 

Here, again, I am inclined to think that 
suits to which this section relates are re- 
sumption suits strictiy so-called and the 
only question for determination by the 
Oourt is whether the lands sre or are not 
liable to be assessed torevenue. But though 
I do not agree with Dr, Basak that the 
procedure laid down in s.9 of Regn. XIX 
of 1793 was altered by subsequent enact 
ments, I am of the opinion that on the 
facts and circumstances of the present case 
s. 9 of Regn. XIX of 1793 has no applica» 
tion. Regn. AIK of 1793 makes separate pro- 
visions for resumption and assessment of 
different kinds of invalid grants, When the 
grant is prior to December], 1780 and 
the area exceeds 100 bighas, the revenue is 
declared to belong to the Govt. and 
s, 8 lays down the procedure to be follow- 
ed in assessing such lands to revenue. If 
the grantis prior to 1740 but the area does 
not exceed 100 bighas, the revenue is given 
tothe private proprietor within the ambit 
of whose estate the lands are situated and 
he can have the revenue assessed on such 
lands by fcllowing the procedure laid down 
in s, 9. Leatly, if the grant ia made afier 
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OOit declare to bo aall nd ra ana 
the Regalati was empowered bys, 10 of 
galation to dispossess the grantee and 
to recover rent at the pargana rate without 
taking any judicial proceeding whatsoever, 
So far as the land in suit are eonecerned 
the defendants have not been able to esta- 
blish grant of any kind either before or after 
1790. The resumption proceedings show 
that there was a valid grant with regard to 
133 bighas of land, and the rest was not 
covered by any grant at all. Neither in the 
present suit norin the earlier one did the 
defendants take up the position that they 
were dependent talukdars under the provis 
sions Of ss. 6 and Yof Regn. XIX of 1793. 
On the other hand, their express defences 
throughout was that they were holding the 
lands in assertion of their lakheraj rights as 
a part of the independent lakheraj estate 
which was formed out of 133 bighas of land 
ever since the time of the permanent eettle- 
ment or, at any rate, since 1840 when 
the resumption proceedings were started. 
The Court of Appeal below had therefore 
no justification to hold that there was a 
grant priorto 1118 B. S., simply because 
there was no evidence on either side to 
show that there was any grant of a later 
date. If there isno evidenceof any grant 
iu this case prior to 1790, and I do not 
think that there is any, nor even a claim 
to hold the lands on the pretence of such 
gant prior to 1790—I do not think that 
the plaintifis are bound to follow the pro- 
oon laid down in s. 9of Regn. XIX of 
It is contended by Mr. Gupta that it 
is no longer open to the plaintiffs to take 
up this position after the final decision of 
this Court in the previous suit between the 
parties. As stated already the previous suit 
was started by the present plaintiffs for 
recovery of possession of these lands on 
establishment of their title as revenue sale 
purchasers. The plaintiff's case was that the 
lands were a part of the mal estate. The 
defence taken by the defendants was that 
they had acquired a good title to the lands 
by open assertion of lakheraj title ever 
since the timeof the permanent settlement. 
Both the Oourts below decreed the plain- 
tiff’s suit. A second appeal which was taken 
to this Oourt was heard by Pearson and 
Jack, JJ., and the material portion of the 
judgment which was delivered by Jack, J., 
runs as follows : 
“Finally, itis urged that in any case the plain- 
tiffs can only claim rent from the defendants for 
the lands of the chak to which their proprietary 
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right is established. It isclear from the provisions 
of ss, 4 to 6 of Regn. XIX of 1793 ands. 3 of Regn, IT 
of 1819 that there was no intention in the resump- 
< tion proceedings to dispossess the holders of invalid 
lakheraj but rather to assess them to revenue where 
the land exceeded 100 bighas or to rent under the 
proprietors of the estates within whose boundaries 
they were included where the area is less than 100 
bighas asin this case. In so far therefore as the 
contesting defendants are the successors of the ori- 
ginal holders of the invalid lakheraj which was 
resumed, they are entitled to continue to hold the 
lands ag tenants of the proprietors of the estate to 
which they belong. | 


In the decree that followed the plaintiffs 
were given an express declaration of their 
title as proprietors and they were held 
entitled to have fair rents assessed in res» 
pect of these lands. Nowhere in his judg- 
ment did thé learned Judge find clearly 
that the defendants were grantees of lakhe- 
raj tenure prior to 1790 and, in fact, no 
such Case was attempted to be made on 
behalf of the ‘defendants either in the 
Pleadings or in the evidence. What the 
learned Judges seem to base their decision 
upon wes the supposed policy of the re- 
sumption proceedings ws laid down in ss. 4 
to 6 of Regn. XIX of 1793 and s. 3 of Regn, 
Il of 1819 and in that view it was held that 
the defendants were protected from evic- 
tion but were bound to pay rents. It was 
not said that the plaintiffs would have the 
revenue assessed on the lands in the manner 
laid down in s. 9 of Regn, XIX of 1793; on 
the other hand, their proprietary title on 
the basis of their purchase at a revenue sale 
was declared and they were held entitled to 
fair rents from the defendants as tenants, 
In my opinion, it is difficult to say that 
this judgment declared the position of the 
defendants to be that of grantees under an 
invalid lakheraj grant prior to 1790, but 
even if it is held that as this was the 
assumption upon which the decision was 
based it could not_be disputed now, I think 
thatthe defendants likewise are bound by 
the other part of the decision which declared 
their liability to be assessed to rent ag 
tenant of the plaintiffs whose proprietary 
right to these lands was declared. If Mr. 
Gupta’s contention is right and the judg- 
ment of the previous euit is taken to have 
finally settled the rights of the parties 
irrespective of what they would be accord- 
ing to the strict interpretation of law. I 
think that the plaintifis would be clearly 
entitled to claim assessment of rent in a 
civil suit as is obviously contemplated by 
the aforesaid judgment and the defendants 
would be precluded from raising the plea 
in bar under s, 9 of Regn. XIX of 1793. It 
may be pointed out that the plea as to 
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want of jurisdiction was not taken by the 
defendants in their written statement in 
the present suit though the point was argued 
at the time of hearing. Inmy cpinion, the 
first contention of Mr. Gupta must fail. - 

The next question raised by Mr. Gupta 
relates to the propriety of the way in which 
rent has been assessed in the present case. 
lt may be conceded that s.7, Ben. Ten. 
Act. has no application here. But even if 
we attempt to assess rents on the same 
principle upon which revenue has got to 
be assessed under Regn. XIX of 1793, I do 
not think that the defendants can be ssid 
to have any grievance. The Courts below 
have assessed the rent at the rate of 
Re. 1-5-0 as a bigha. According to as. 8 
and 9of Regn. XIX of 1793 even if the 
grant was presumed to be prior to 1179 
B. S., the revenue was to be half of the 
actual produce. The actual produce at the 
present day cannot be less than Rs. 3 a 
bigha and I do not think therefore that 
the basis of assessment is in any way 
wrong. We cannot accept Mr, Gupta’s con- 
tention that we must look to the value of 
the produce at the time of the permanent 
settlement. This is not warranted by s. 
of Regn. XIX. The material time I think is 
when the lands are actually resumed and 
held liable to be assessed to revenue. This 
could not be earlier than the decision of 
this Oourt in the previous suit between 
the parties, This contention therefore must 
-also be overruled. 

The last point raised by Mr. Gupta 
should, in our opinion, succeed. The plaintiff 
had no right to claim rents unless the rents 
were actually settled. We tharefore dis- 
miss the claim of the plaintiff for recovery 
of damages for use and occupation for a 
period of three years prior to thé inatitu- 
tion of the suit. We direct that the rent 
assessed by tha Court below which is fixed 
in perpetuity, would bs operative from the 
commencement ofthe Bengali year 1345 
B.S, Subject to these modifications, we 
affirm the decision of Jack, J., and dismiss 
this Letters Patent appeal. No order as to 
costa of this Court, 

Nasim All,J—I agree with the judge 
ment just now delivered by my learned 
brother. The defendants’ case in the written 
statement is that they are holding the dis. 
puted land as lakheraj since the time of 
the permanent settlement. They are there- 
fore on their own case, not entitled to the 
tights and privileges of the dependant 
talukdars. 


8. Appeal dismissed. 
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PATNA HIGH COURT 
Jury Reference No. 8 of 1940 
August 14, 1940 
AGARWaLa AND SHEARER, JJ. 
BHARAT DUBE—~Acovsep 
versus 
EMPEROR—Oppositge PARTY 
Penal Code (Act XLV of 1860), s. 307—Number of 
blows struck at neck of person not in position to de- 
fend himself—Attack nat resulting in death—Act, if 
attempt to murder within meaning of a. 307. ; 
In order that an act shall amount toan attempt 
to murder all that itis necessary to prove is that if 
the act had caused death it would have amounted 
to murder provided that it was done with such inten- 
tion or knowledge as would be necessary to be prov- 
ed in the case of murder. The fact that an act 
results in minor injuries or even in noinjuries at 
all is not relevant for the purpose of deciding whe-. 
ther it amounted fo an attempt to murder or not. 
Where a number of blows are struck at the neck of 
a person not ina position to defend himself and if 
the attack is successful the act amounts to murder 
and when death does not result from such an 
attack itis an attempt to murder within the mean- 
ing of a, 307. [p. 524, col. 2; p. 525, col. 1.) 


J.Ref. made by the Sessions Judge, 
Patna, dated June 10/12, 1940. 


The Advocate-General, for the Refer- 
ence. 

Messrs. Naqui Imam and S, C. Chakra» 
verty, Against Reference. 


ngawa, J.—This 
by the Sessions Judge of Patna under 
B. 307, Criminal P. O.,in a case in which 
the learned Judge has differed from the 
verdict of the jury on charges of attempted 
murder and attempted suicide. The 
occurrence which gave rise to the pro- 
secution took place in the Secretariat 
building in Patna. It appearsthat on the 
first floor of this building there is the 
block of offices occupied by the Criminal 
Investigation Department, The eastern- 
most office of this block is oecupied by 
the Crimes Assistant to the Deputy Inspec- 
tor General of the Investigation Depart- 
ment and on the day with which we are 
concerned the Crimes Assistant was Mr. 
M. K, Sinha who was in his office, The 
room next tothis on its west is occupied 
by alady typist andon the west of the 
typists room is the office of the Deputy 
Inspector General of the Investigation 
Department, Weare concerned with the 
room onthe west of the Deputy Inspector 
General's office. This recom is the office 
of the Deputy Superintendent of the Ori» 
minal Investigation Department and on 
the day and at the time with which we 
are concerned, Mr. Akhauri Raghunath 
Sahai, Deputy Superintendent, was in this 
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ofice. Nert to it on the west is the Inspec- 
tor General’s office and next to the latter's. 
office is another Deputy Superintendent's 
office and next to this is the clerks” 
office, | 
On the north of this block there runs a 
corridor and on the south of it a verandah, 
At the western extremity of this verandah 
is the office of the Police Co-operative 
Bank. The door of tha bank’s office com- 
mands a view of the entire length of the 
verandah and atthe material time a clerk 
of the Bank, Mathura Prasad, was in the 
office, In the corridor which runs along 
the north side of the block of offices of the: 
Criminal Investigation Department and: 
opposite the door of the room occupied by 
Mr. Akhauri Raghunath Sahai a sentry 
armed with a rife with fixed bayonet was. 
on duty at the time andon the day with 
which we are concerned which was August 
9, 1939. This sentry was constable Balram 
Singh. Mr. Akhauri Raghunath Sahai 
went to his office about 11-30 in the morns 
ing on the day in question. While he 
was sitting at his table working at his: 
files he was struck onthe neck. He says 
that he looked round and recognized as- 
his assailant the constable Bharat Dube. 
Mr, Sahai fell between his chair and his 
table asa result of this blow and his 
assailant then dealt five more blows on the- 
neck, Mr, Sahai raised an outecry and his 
assailant disappeared throughthe south 
door of the office,thatis to say, the door 
leading on to the verandah which runs 
the whole length of the south side of the 
Criminal Investigation Department block. 
Hearing Mr. Sahai's ovt-cry the sentry 
who had been outside the northern door of 
the office entered. He says that he noticed 
the accused running through the south. 
door and saw Mr. Sahai lying on the floor 
and bleeding. The commotion was heard. 
by Mr. M. K. Sinha, the Orimes Assistant 
who wasin his roomtwo rooms from the 
place ofthe cceurrence, With him was. 
another officer Mr. A. K. P. Sinha who 
was having a consultation with him. - 
These two officers at first went on tothe 
verandah through adoor on the south of 
Mr. M. K. Sinha’s office but seeing nothing 
there they went back to Mr, M. K. Sinha’s 
office and at the door they met Mr. Akhauri 
Raghunath Sahai who they saw was 
wounded, They went back with him to 
his own room and they rendered first 
aid to him and sent him off tothe hospital. 
Mr. A. K, P. Sinha (P. W. No. 7) who was 
the officer who had been in Mr. M. K. 
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Sinha’s room and vho had come to the 
rcom of the Deputy Superintendent with 
the cthers went out onthe verandah and 
found the accused lying there on his back. 
The buttons of the coat of the accused 
were open, his underwear below the coat 
was pulled up and his abdomen was 
exposed. Mr. A. K, P. Sinha noticed a 
‘wound in the abdomen and saw in the 
pocket of the accused the sheath of a 
sword-stick. Near the accused was found 
a blocd-stained sword-stick. The accused 
was also sent to the hospital. At the 
hospital Mr. Akhauri Raghunath Sahai 
was found to be in a precarious condition 
‘and his statement was recorded. In that 
be said that while he was sitting in bis 
‘Office at about 12-30 he suddenly felt some- 
one hit him from behind on the neck. 
Lcoking round he saw constable Bharat 
Dube fleeing. After that he fell down 
and shouted and people came to his assist- 
ance. 

The motive for the assault 
Mr. Sahai in this statement was that he 
had had to punish Bharat Dube for 
dereliction of duty and a part of the 
punishment included anorder of transfer 
to the Hazaribagh District. From the 
evidence in the case it bas transpired that 
Bharat Dube was anxious not to be trans- 
ferred to Hazaribagh and made attempts 
to have the decision to send him there 
reconsidered. These attempts failed and 
on the 8th, the day previous to the occur- 
rence, he had been definitely informed that 
he would have to go to Hazaribagh. The 
‘defence ofthe accused was and is that he 
noticed a stranger entering the room of 
Mr. Akhauri Raghunath Sahai and that 
he followed the stranger into the room 
tosee whathe was going todo there. 
When he entered the room he noticed the 
stranger assault Mr. Sahai and run through 
the door leading to the verandah, He gave 
‘Chase and was himself assaulted by the 
stranger on the verandah. It may be 
observed that the only method of exit 
from the O, I. D. block for the stranger who 
had come on to the verandah from the 
zoom in question was through the Inspector 
General's cffice which is immediately west 
of that room. If that office were unoccupi- 
ed andthe doors open a person on the 
verandah could have escaped through it. 
There is no evidence in this case as to 
whether that room was in fact occupied or 
what the condition ofthe door was but the 
matter is not material as I shall show 
presently. 


given by 
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The material evidence against the accuse 
ed person is that the constable Balram 
Singh saw him enter Mr. Sahai’s room. 
Mr. Sahai saw the accused fleeing from 
that room and between these two points 
of time Mr. Sahai was stabbed in the neck 
six times. No onesaw anybody else either 
entering or leaving the room. The 
accused was found outside the door of the 
room and by his side was a blood-stained 
sword-stick and in his own pocket was a 
sheath into which this swordestick fitted, 
negatives 
his statement that he was attacked by a 
stranger, A stranger would not have 
undone the buttons of his coat and pulled 
up his underwear in order to stab him 
in theabdomen. The fact that the clothes 
were found in this condition suggests, on 
the other hand, that the accused himself 
undid the buttons of his coat and pulled 
up his own underwear before stabbing 
himself with the swordestick, It is not 
necessary,in my opinion, in these cire 
cumstances to consider the possibility of 
any stranger having assaulted Mr. Sahai 
as stated by the accused. The circumstans 
ces negative the presence of any such 
stranger and the direct evidence of persons 
who were in a position toses who entered 
and left that room leaves no loophole for 
the suggestion that any stranger was about 
the place at that time. The evidence, in 
mg view, is conclusive as to the guilt of 
the accused and the verdict of the Jury 
cannot be accepted, The medical evidence 
in the case isthat one of the injuries to 
Mr. Sahai went down to the spinal cord 
but the other injuries were simple. 
Mr. Sahai was detained in the hospital 
under treatment for 15 days and then 
he was removed to his own house where he 
was convalescing for sometime and as he 
saya wasin great pain. On the medical 
evidenceit has been contended that an 
attempt to murder within the meaning of 
s.307,1.P.0, has not been established. 
In order that an act shall amount to an 
attempt to murder allthatit is necessary 
to prove is that if the acthad caused death 
it would have amounted to murder provided 
that it wasdone with such intention or 
knowledge as would be necessary to be 
proved in the case of murder. The fact 
that an act results in minor injuries or 
even in no injuries at all is not relevant 
fur the purpose of deciding whether it 
amounted to an attempt to murder or not, 
The illustrations tothe section are them- 
selves quite clear that the section provide 
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different punishment for cases where the 
act results in hurt being caused and where 
no such result follows, Illustration (d) to 
the section is as follows : 

“A, intending to murder Z, by poison, purchases 
poison and mixes the same with food which re- 
mains in A's keeping; A has not yet committed 
the offence inthis section. A places. the food on 
Z's table or delivers it to Z's servants to place it 
on Z’s table. Assoon as A has done this he has 
committed the offence under the section.” 


Now, it is to be noticed that A’s crimi- 
nality does not depend on the servant’s 
carrying out his orders but merely on his 
giving a direction tothe servant to place 
the food on Z's table. The section itself 
provides a punishment of ten years for 
doing an act which amounts to an attempt 
to murder even though the act causes no 
hurt to any one; but ifhurtis caused the 
offender is liable to the heavier punish 
ment of transportation for life, Reference 
was madeto a decision of the Bombay 
High Court in Martu Vithoba v. Emperor, 
2) Ind. Oas. 881 (1), The facts of that 
case were that the accused struck his wife 
on the neck with an axe causing a simple 
hurt. It was held that this was not an 
attempt to murder and the learned Judges 
-observed that a blow with a hatchet is not 
an act ordinarily capable of causing death 
in the natural or ordinary course of events, 
With great respect I am unable to ape 
preciate the force of that observation, 
Whether a blow with a hatchet is or is 
not capable of causing death in the 
natural or ordinary course of events will 
depend on a number of circumstances 
e. g., thestrength of the blow and the 
persistence of the attack, Where a nume 
ber of blows are struck atthe neck of a 
person notin a position to defend him- 
self it seems to me that ifthe attack was 
successful it would bə impossible to take 
any other view than that the act amounted 
to murder and that when death does not 
result from such an attack it is clearly 
an attempt to murder within the meaning 
of s. 307. In my opinion, the offence com» 
mitted by the accused amounts to such an 
attempt and I would therefore accept 
the reference and convict the accused of 
the offence under s.307,I. P. O. I am 
also satisfied that the injury inflicted 
on the accused was inflicted by himself 
in an attempt to commit suicide. I 
would therefore, hold that he has also 
committed an offence under s. 309, I. P. O. 

There remains the question of sentences 
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appropriate to these offences. It is in 
evidence thatthe accused enlisted in the 
Police force in December 1929. He has 
borne an exemplary character during the 
whole term of his service in the force and 
on many occasions he has received special 
rewards, including one for rescuing a 
woman who was drowning in the Ganges, 
The result of the present conviction will 
inevitably bethat he will lose the benefit 
of this long and meritorious service and 
the rewards of that service. The crime 
appears to have been committed at a tima 
when the accused was labouring under 
great mental strain ss a result of the 
punishment which had been inflicted on 
him, Taking into consideration these 
facts and the fact that the accused has 
already been in detention for a year, I 
consider that the justice of the case wiil 
be met by sentencing him under s, 307 to 
one year’s rigorous imprisonment. No 
separate sentence will be passed in respect. 
of the conviction under s. 309. 


Shearer J. —I agree. 
D. Order accordingly. 


ed 


MADRAS HIGH COURT 
Referred Trial No. 36 of 1940 
Oriminal Appeal No. 174 of 1940 
April 9, 1940 

Boren AND Laksamana Rao, JJ. ` 

In re, GAMPALA SUBBIGADU alias 

DAMASAGADU—Prisonzr—AcousEp 
—APPRLLANT 

Penal Code (Act XLV of 1860), s. 302—Evidence 
Act (Z of 1872), s. 105—Accused setting up plea of 
self-defence—Burden lies on him to prove it—Ab- 
sence of proof—Court cannot presume its truth— 
Evidence clear that accused inflicted fatal wound— 
Witnesses not explaining how accused got injurtes— 
If ground for rejecting their evidence. 

Where ina murder case the accused setsup the 
plea of self-defence, the burden lies on him under 
B, 105 of the Evi. Act to prove it and in the absence 
of proof it is not possible for the Oourt to presume 
the truth of the plea of self-defence. 

When the evidence is clear that it was the accus- 
ed who inflicted the fatal wounds upon the deceased,. 
it is not possible to reject that evidence merely be- 
cause the prosecution witnesses did not explain how 
the accused himself came by hisinjuries. | 

Trial referred by the Court of Sessions of 
QOudapah Division for contrmation of the 
sentence of death passed upon the ssid 
prisoner in Oase No. 1 of the Oalendar for 


1940, on February 8, 1940, 


Mr. P. Sivaramakrishnayya, 


Accused. 
The Public Prosecutor, for the Crown. | 


for the 
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Burn, J.—The appellant has been 
‘convicted by the learned Sessions Judge of 
‘Cudapah and sentenced to death for the 
murder of one Bitti OChennugadu alias 
Laddugadu on August 19, 1939. 

Bitti Chennugadu was undoubtedly 
murdered on August 19, at Buggalapali 
where he lived. According to the evidence 
for the prosecution P. Ws. Nos, 3, 4 and 5 
‘and the secused were engaged at about 
noon in skinning a cow by the side of the 
‘Cudapah Rayachotii Road. At that time 
‘Ohennugadu it is said, came and objected 
to their skinning the cow in that place 
because it was stinking and because it 
would provoke the anger of any Inspecting 
‘Officer who might come. He threatened to 
go and report the matter to the village 
Munsif and so saying he turned away. 
When he had gone a few steps, the accused 
‘ia said to have run after him and stabbed 
him in the back with the knife which he 
was using toskin the carcass, Chennugadu 
‘ran a few yard further away but the accused 
pursued him and stabbed him twice in the 
back and twice in front. The evidence of 
the doctor who made the post mortem exami- 
‘naticn the next day (P. W. No. 1) says that 
‘one of the stabs inflicted from the front 
pierced his heart and must have caused 
death instantly. 

Besides the evidence of P, Ws. Nes. 3, 
4 and 5 there was the evidence of P. W. 
No. 2 a brother of the deceased, He said 
that he was standing near a shop belonging 
toone Adam Sahib which is close to the 
‘scene of the offence. He said that he saw 
two stabs inflicted. The village Munsif 
was informed by one Dhollavadu (he lives 
half a furlong away.) The village Munsif 
took the statement (Ex. B) from P, W. No. 2 
at about 2 p.m. and reported the occurrence 
to the Police Station at Cudappah which is 
about 44 miles away, The Sub-Inspector 
-of Police reached the village by 7-30 p.m. 
and held the ioquest the same night. 

The accused in the SubeMagistrate’s 
‘Court said that he knew nothing about the 
matter and in the Sessions Court also said 
that he had never seen the deceased and 
P. W. No, 2 but he filed a statement in 
writing in which be has stated that the 
deceased Chennugadu Venkatasubbadu and 
others beat him with stones and sticks and 
being unable to bear with, he himself had 
beaten to protect himself. It was a fact 
that the accused was very severely injured 
on the same day. The village Munsif found 
him lying unconscious in front of his own 
house when he, the village Munsif, was 
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going towards the scene of the crime. The 
Investigating Officer (P, W. No. 14) found 
him lying still in the same place when he 
reached the village. He made arrangement 
to send him to the hospital and the Resi- 
dent Medical Officer (P, W. No. 6) examin» . 
ed him the next day. He had 4 lacerated 
wounds on his head and incised wound on 
his left ear and abrasions on his shoulder 
and he was unconscious at the time the 
doctor saw him and the doctor says that 
he remained unconscious for 2 or 3 days. 
He was saffering from concussion of the 
brain and his own life was in danger for a 
considerable time. He was not discharged 
from the hospital till October 7, 1989. The 
mother of the accused preferred a com- 
plaint tothe Sub-Inspector the same night 
on behalf of ber son against P. W. No. 2 
and three others. The Sub-Inspector says 
that after investigation he referred that 
complaint and it does not appear that any 
further proceedings were taken on it by the 
mother of the accused. 

The prosecution witnesses have not ex- 
plained these injuries on the person of the 
accused and the learned Counsel has invited 
us to discard the evidence of the prosecu- 
tion witnesses for that reason. It is clear,” 
he says, that they have not given a full or 
whole truthful account of what happened 
and, therefore, they ought not to be believed. 
This plea however, cannot be accepted in 
the face of the accused’s own statement 
that he caused the injuries on the person 
of the deceased -in self defence. Having 
set up the plea of self-defence, the burden 
lay on him under s. 105, of ths Evi. 
Act to prove if and in the absence of proof 
it is not possible for the Oourt to presume 
the truth of the plea of self defence. One 
witness was examined for the defence (the 
District Medical Officer of Ouddapah). He 
apparently was examined because some 
attempt was made in the Sessions Court to 
show that the accused was not in -his right 
mind. The doctor’s evidence however, did 
not show that he was insane either at the 
time the offence was committed or at the 
time the trial took place. P. W. No. 3 
when questioned about the injuries on the 
person of the accused said 
“later on I saw the accused fall near his dayadis 
house. He had injuries. I do not know how they 


were caused, I heard that he got them subsequent 
to the murder. I did not go near the accused.” 


As the learned Sessions Judge pointed 
cut, itis not his evidence that the accused 
received his injuries after he had murdered 
the deceased. But it is not at all improba- 
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ble that that was the case, When the 
evidence is clear that it was the accused who 
inflicted the fatal wounds upon the deceas- 
ad, it is not possible to reject that evidence 
merely because the prosecution witness did 
. not explain how the accused himself came 
by his injuries. The accused has been 


properly convicted of the offence of murder - 


and we cannot consider that tbe several 
injuries he himself received are a reason 
for acquitting bim from punishment, The 


attack upon the deceased was deliberate: 


and was perpetrated to a fatal end. 

We confirm the conviction for murder and 
algo the sentence of death and dismiss this 
appeal, 


N.B. Appeal dismissed. 





PATNA HIGH COURT 
Appeals Nos. 145 and 146 of 1939 
July 23, 1940 
Fazzt ALI AND MeRRDITH, JJ. 
RAM PRASAD SINGH—Drrenpant 
—-APPELLANT 
versus 
RADHA PANDAY PLAINTIFF AND ANOTHER— 
DERENDENT— RESPODENTS 

Civil Procedure Code (Act V of 1908), O. 11,1. 2 
—Auction-sale of certain plore Burt for declara- 
tion of title over plots sold—Omission of certain 
plota from claim-Subsequent suit for title and pos- 
session of those plots held barred. | 

Order II, 7.2, Oivil P. O., covers cases of acci- 
dental omiesion, Moonshee Busloor Ruheem v, 
Shumsoonnissa Begam (1), relied on. f 

Shortly after the sale of his land, a person in- 
stituted twosuits for declaration of hie title over 
the plots which had formed the subject of the sale. 
At that time the auction-purchaser had not taken 
the delivery of possession, But during the pendency 
of the suits he took out dakhal dehani and obtained 
possession through the Oourt. The plaintiff did not 
amend his plaint or apply for the additional relief 
of recovery of possession, He, however, succeeded 
in his suits. By an accidental omission two plots 
were omitted from his claim, Toremedy this he 
brought a suit for declaration of title and recovery 
of possession : 

Held, that the suit was barred by O. II, r. 2, Oivil 
P. O. 


As. fromthe Appellate decrees of the Sub- 
Judge, Arrah, dated November 19, 1938, 


Mr. G. P. Das, for the Appellant. 
Mr. D. N. Varma, for the Respondents. 


Meredith, J.—These are appeals by 
defendant in two suits from a decision of 
the learned Subordinate Judge of Arrah, 
reversing a decision of the Munsif of Buxar. 
The appellant was a stranger auction-pure 
chaser at a sale of certain lands comprisir:g 
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the holding of the plaintiffs respondent and 
situted in twokhatas. Shortly after the 
appellant’s purchase, the respondent brought 
two suits (suits Ncs.& and 9 of 1934) for 
declaration of his title over the plots which 
had formed the subject of the sale. At that 
time the appellant had not taken out deli- 
very of possession. In the same year, 1934, 
however, during the pendency of those two 
suits the appellant took out dakhal dehani, 
and obtained possession through the Court. 
The respondent did not amend his plaint, 
or apply for the additional relief of recovery 
of possession. He succeeded, however, in 
establishing his title, and obtained a deci- 
sion in his favour in both suits. By an 
accidental omission two plots, namely, 
No. 1378 comprising 1.5 acres in Khata 
No. 106 and plot No. 1379 comprising 3.91 
acres in Khata No, 143, were omitted from 
his claim. At a late stage the plaintiff 
applied to amend the plaints by the inclu- 
sion of those plots, but that prayer was re- 
fused, The result was that the respondent 
obtained no declaration with regard to these 
two plots, To remedy the omission he 
then in 1936 brought the suits, which form 
the subject-matter of the present appeals, 
His title was not seriously questioned, but 
the defence was taken that the suits were 
barred under the provisions of O. II, r. 2 
Civil P. O. This plea succeeded before 
the learned Munsif, and the suits were 
dismissed. In appeal, however, the 
learned Subordinate Judge reversed that 
decision, holding that the suits were 
based upon a distinct cause of action, inas» 
much as there was no prayer for possession 
in the suits of 1934, (and indeed there could 
have been none when the plaints were filed, 
since at that time the plaintiff was still in 
possession) but in the present suits, which 
were of course bronght after the defendant 
had obtained dakhal dehani, the claim was 
for declaration of title and recovery of pos- 
session, In this view of the case the learned 
Subordinate Judge held that O, II, r. 2 was 
no bar, and decreed the suits. Hence these 
appeals by the defendant, each of the ap- 
peals relating to one of the plots to which 
ÍI have referred. 

The only question is whether these suits 
are actually barred by the provisions of 
O. IL, r. 2, Civil P.O. A number of rulings 
have been cited by Mr. Varma on behalf of 
the respondent, but noneof them are really 
in point. No, rulings directly in poiat have 
in fact been cited on either side, Neverthe» 
less, Lam clear in my own mind that this 
is a case where O, II, r.2is a bar, that 
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the appeals must, therefore, succeed. It is 
quite true that the former suits were merely 
for declarations of title, whereas the present 
suits are also for recovery of possession, but 
actually the recovery of possession is merely 
a consequential relief dependent upon the 
prior establishment of the, plaintiff's title, 
He could not succeed in these cases in 
recovering possessicn without the establish» 
ment of his title to these two plots. The 
suits were not suits under s. 9, Specific 
Relief Act, and no suit could have been 
brought under that section, as the dispcs- 
session was not by a private person, butin 
due course of law under the orders of the 
Court. The suits in 1936, if under s, 9, would 
also have been barred by limitation. The 
plaintiff could succeed only after establish» 
ing his title to these plots, the recovery of 
Peeseesion being consequential upon tke 
establishment of title. Order TI, r. 2 however, 
clearly bars the plaintiff’ from establishing 
his title to these two plots. The test ques» 
tion, it seems to me, in a case like this is 
whether the plaintif could recover posses- 
sion without asking for the declaration of 
his title, It is quite true that there may be 
a distinct cause of action as regards dispos- 
session, but that cause of action in a case 
like this is one of which the plaintiff cannot 
avail himself. 

This is nota case of omitting to ask for 
one form of relief. It is not a case under 
sub-r. (3) of O. TI, r. 2, but a case under 
suber. (2). The omission is not as regards 
any additional relief, which the plaintiff 
might or might not have been able to ask 
for at the time of the first suits, such as, 
recovery of possession, but it is in respect 
of a portion of the claim which the plain- 
{iff could have and should have included in 
the original suite. He might not then have 
been able to include a claim for pcsses- 
sion, though indeed upon the delivery of 
possession in 1934 he might have asked to 
amend his plaint and include that additional 
relief, but he did not do so. The point how- 
ever, is that the plaintiff could have includ- 
ed these two plots, in his claim and omitt- 
ed to do £o, as he himself conceded, merely by 
an accidental omission. Order II, r. 2 covers 
cases cf accidental cmission. This is well- 
settled : Moonshee Buzloor Ruheem v. Shu- 
msconissa Begam (1). 

This is a case where the plaintiff brought 
the subsequent suits purely to rectify his 
original mistake, and that is just what O. II, 
r. 2-bars him from doing. His previous 
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omission amounted to relinquishment of his 
claim with regard to these two plots, and 
once he has been deemed to have relin- 
quished his claim to these plots, then O. II, 
r. 2 effectually prevents him from re-asser- 
ting it. Without re-asserting that claim to 
title he clearly cannot recover possession, 
It is necessary ina case like this to look at 
the substance and the principle of the 
enactment, and it appears to me that O. II, 
r, 2, suber. (2), was enacted for just the pure 
pose of preventing the sort of thing which 
the plaintif is trying to do in these suits. 
In my opinion, these suits were plainly 
barred by O.II, r. 2, Oivil P.O. I would 
therafore, allow the appeals, set aside the 
decision of the learned Subordinate Judge 
and direct that both the suits be dismissed. 
Having regard, however, to the equities of 
the case I would not award costs to the 
defendant in any of the Oourts, 
Fazi All,J,—I agree. 
D. Appeals allowed. 


, BOMBAY HIGH COURT 
Civil Revision Applications Nos. 337 
and 338 of 1939 
July 5, 1940 
Beaumont, O. J, AND Wassooprw, J. 
ARVIND MILLS, Lrtp.—Apprioants 
versus 
K. R. GADGIL—RasponpEnt 

Payment of Wages Act (IV of 1936) sa, 2 (vi), 
7—Object and scope of Act—“Wages" in s. 2 (vi) 
and s. 7 does not mean potential wages—‘Bonus”, 
af included in wages. 

The general purpose of the Payment of Wages 
Act isto provide that employed persons shall be 
paid their wages ina particular form and at 
regular , intervals and without any unauthorised 
deductions, 

The word “wages” as used in most, at any rate, 
of the sections ofthe Act, plainly does not mean 
potential wages, but wages earned. The expres- 
sion “remuneration, which would, if the terms of 
the contract were fulfilled, be payable,” in s. 2(pi} 
means no more than “remuneration payable onthe 
fulfilment of the contract’, Bonus does not form 
part of wages and thereis nothing in the Act to 
prevent ita deduction under s. 7if not earned. 


O. R. Apps. from an order of the Assise 


tant Judge, Ahmedabad, in Appeal No. 
922 of 1938. 


Mesers. C. K. Daphiary and VY. N, Chhatra> 
pati, for the Applicants. 

Mr. M. C. Setaliad (AdvocateeGeneral) 
and Mr. B, G. Rao, (Assistant Govt. 
Pleader), for the Orown. 


f Beaumont, C. J.—These are two revis 
sional applications which call in question 
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an order made by the First Olass Bub- 
Divisional Magistrate, Ahmedabad, under 
s. 15, Payment of Wages Act, 1936. The 
learned Magistrate’s decision was upheld 
bythe Assistant Judge, Ahmedabad. 

The short point is this. The Arvind 
Mills, Ltd., who are the applicants, carry on 
the business of the manufacture of yarn 
and cloth at Ahmedabad, and they employ 
workmen at their mills, some of whom are 
paid by the piece,and some by time. The 
mill authorities recently introduced a 
scheme for paying a bonus to workmen, 
In the case of workmen paid by the piece 
the scheme is that any workman who turns 
out within a week the number of pieces 
set opposite the quality of the cloth ina 
published list will be paid a bonus of four 
annas for each week of six days. In the 
case of time workers the scheme seems to 
be that the workers areemployed for a 
hapta, which means a time period of 
sixteen days, at certain remuneration, and 
the scheme provides that a bonus of a 
specified amount will be paid to any worker 
who attends throughout the whole of the 
hapta; if he is absent for any day of the 
first eight days he loses half the bonus, 
and if he isabsent for any day of the 
other eight days he loses the rest of the 
bonus. The scheme is obviously intended 
to encourags regular and quick work. 
The result of the learned Magistrate's 
decision is, not to declare the bonus scheme 
unlawful under the Payment of Wages 
Act, but to affirm that the bonus is paye 
able, not only to those who come within the 
terms of the scheme, but to all other 
employees of the applicants. That seems 
onthe face of it a rather remarkable 
conclusion at which to arrive. Prima facie, 
anemployer is not bound to pay for work 
which has not been done, and an employee 
is not entitled to receive payment which 
he has not earned. However, the question 
is whether the decision which the learned 
Magistrate has arrived at isin conformity 
with the Act, 

Now the Act recites that it is expedient 
to regulate the payment of wages to certain 
classes of persons employed in industry. 
Then nnder s. 2 there are various definie 
tions, including a definition of “wages”, 
and since the whole argument of the res- 
pondent, which prevailed in the Courts 
below, turns on that definition, I will come 
back to it after noticing .the general 
scheme of the Act. Section 3 provides that 
every employer shall be responsible for the 
payment to persons employed by him of 
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all wages required to be paid under the 
Act. Section 4 requires wage-periods to 
be fixed, ands. 5 deals with the time of 
payment of wages, Section 6 provides that 
all wages shall be paid in current coin or 
currency notes orin both, Section 7 pro» 
vides that the wages of an employed per- 
son shall be paid to him without deductions 
of any kind except those authorised by or 


under the Act, and the rest of the section | 


authorises certain deductions, 
deals with fines, ands, 9 deals with de- 
ductions for absence from duty, the effect 
of the section baing to provide that the 
deductions from wages shall be proportion» 
ate tothe period of absence from work; so 
that if a man is absent for one day out of 
eight, he can only lose one-eight of his 
wages, and the employer cannot make a 
greater deduction because of the incon 
venience occasioned to him by the absence. 
Then later sections deal with deductions 
for damage caused by neglect or default 
of the employed person and other deduc- 
tions. Section 23 prohibits an employed 
person from contracting himself out of the 
rights conferred by the Act. So that the 
general purpose of the Act appears to be 
to provide that employed persons shall be 
paid their wages in a particular form and 
at regular intervals, and without any une 
authorised deductions, But apart from the 
definition of “wages” to which I will now 
refer, there is nothing in the Act to suggest 
that a workman is to paid wages which 
under the terms of the contract of employ- 
ment have not been earned. Now, the 
definition of ‘‘wages” ins. 2 is this: 

“(vi) ‘Wages’ means all remuneration, capable of 
being expressed in termsof money, which would, 
if the terms of the contract of employment, ex- 
press or implied, were fulfilled, be payable, 
whether conditionally upon the regular attendance, 
good work or conduct or other behaviour of the 
person employed, or otherwise, to a person employ- 
ed in respect of his employment or of work dona 
in such employment, and includes any bonus or 
other additional remuneration of the nature afore- 
said which would beso payable and any sum pay-: 


able to such person by reason of the termination of- 


his employment.......” 


The argument on behalf of the rəs- 
pondent is that wages” under that defini- 
tion means potential wages, and not actual 
wages: that the words “all remuneration 
which would, if the terms of the contract 
of employment were fulfilled, be payable”, 
include in wages sums capable of being 
earned under the contract; and that inas- 
much as every workman might earn the 
bonus, tha bonus forms part of the wages 
of all the workmen. That argument ap» 
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pealed to both the lower Courts, who took 
the view that the “wages” as defined were 
not wages actually earned, but wages 
capable of being earned, No doubt, on the 
language ofthe definition there is some» 
thing to be said for that view, but it has 
to be observed that, under the opening 
words of 8, 2,the definitions only apply if 
there is nothing repugnant in the subject 
or context. It seems to me that the word 
“wages” as used in most, at any rate, 
of the sections of the Act, plainly does not 
mean potential wages, but wages earned. 
Section 5, for instance, provides that the 
wages of every person employed shall be 
paid before a particular date. That must 
clearly mean wages earned though curiously 
enotgh in subs. (2) the expression “wages 
earned” is actually used in connection with 
wages of men whose employment has been 
terminated, Section 7, which is the section 
under which itis suggested that the bonus 
cannot be deducted because it forms part 
of the wages, in my opinion, plainly refers 
to wages earned, It saye: ''.... the 
wages of an employed pereon shall be 
paid to him without deductions of any kind 
...." That cannot mean that wages 
which may be earned, but have not been 
earned, shall be paid without deduction. 
The expression “wages” there must mean 
“wages earned”, 

Even if, therefore, the bonus falls within 
the definition of wages, I am of opinion 
that there is nothing in the Act to prevent 
its deduction if not earned. But, in my 
opinion, taking the definition in conjunce 
tion with the rest ofthe Act, it does not 
embrace potential wages. The expression 
“remuneraticn, which would, if the terms 
ofthe contract were fulfilled, be payable”, 
seems tome to mean no more than “re- 
mouneration payable on the fulfilment of 
the. contract, In my judgment the bonus 
never became payable to the employees who 
did not earn it under the terms of the 
bonus scheme, and the judgments of the 
lower Courts were wrong, and these re- 
visional applications must be allowed with 
costs throughout. 


Wassoodew, J.—I agree. 


D. Application allowed, 
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ALLAHABAD HIGH COURT 
Miscellaneous Oase No. 409 of 1938 
September 19, 1940 
COLLISTER AND BAJPAI, Jd. 
KANHAIYA LAL GOENKA—APPLIOANT 


tbersug 
COMMISSIONER or INOOME-TAX— 
OpposIts PARTY. 

Income Tax Act (XI of 1922), s. 14 (2) b)— 
Scope and applicability—Income in assessee's hands, 
must be shown to have already been assessed in 
hand of firm—Fact that in course of any calcula- 
tion made by Income-taz Officer any sum was some- 
where entered is not sufficient to bring into play 
s. 14 (2) (b). 

Section 14 (2) (b), Income Tax Act, postulates that 
the firm made certain profits and those profits were 
assessed to income-tax and if they had been so 
assessed, a particular partner when he was being 
assessed in his individual capacity would not be 
liable to pay any income-tax onany sum which he 
might have received from the firm as his propor- 
tionate share ofthe profits inthe firm. The ques- 
tion of exemption can arise only when profits of 
the firm had been assessed to income-tax and not 
when during the course of the assesament the re- 
venue authorities might have made certain calcula- 
tions in respect to a particular item by ignoring 
it or by paying some regard to it. In other words 
if in thecourse of any calculation made by the 
Income-tax Officer any sum was somewhere entered, 
that is not sufficient for bringing into play s. 14 (2) 
(b), but it must be shown by the assesses that any 
income in his hands had already been assessed to 
income-tax inthe hands of the firm of which he 
happened to bea partner. Kanhaiya Lat y, Commis 
sioner of Income-taz (1), explained and relied on. 


Reference submitted by the Oom» 
missioner of Income-tax, Central and United 
Provinces, Lucknow, dated June 1, 1938. 


Messrs, G. S. Pathak and S. B, L, Gour, 
for the Applicant. 

Mr. N. P, Asthana, for the Opposite 
Party. 


Bajpai, J.—This is a reference under 
s. 66 (2), Income Tax Act, and a case has 
been stated before us on the application of 
the assessee by the learned Commissioner of 
Income-tax, Central and United Provinces. 
Although the assessee in his application to 
the Commissioner formulated three ques» 
tions of law, it is manifest that those 
questions were not happily worded, in the 
application of the assessee and can be sum- 
marised, as the learned Commissioner has 
done, in one questicn. The question is: 

“Whether in the circumstances of the case the 
assesses was entitled under s. 14 (2) (b), Income 
Tax Act, to claim an exemption in respect of the 
amount of Rs, 59,011 received by him from the 
registered firm of Sadhuram Tularam at Calcutta 
when the firm itself was assessed to income-tax on 
a smaller sum, viz., Ra. 12,829 only.” 

This question arises before us in cone 
nection with the assessment year 1934935 
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when Seth Kanhaiya Lal was being assess» 
ed to income-tax by the Additional Income- 
tax Officer of Meerut. He was assessed on 
a total income of Rs. 59,371 and that income 
was made up as follows: 





Rs. 

(1) Income from property aad’ 360 
(2) One-third share income in the regis- 
tered firm of Sadhuram Tularam, 

Calcutta, already assessed ise 4,276 
(8) Interest income from Calcutta firm ... 

of Sadhuram Tularam ‘as 54,735 

Total 59,371." 


Tt appears that the assesses is a partner 
in the registered firm of Sadhuram Tularam 
of Calcutta and the other two partners of 
the said firm are Gouri Shanker and Munna 
Lal. These three partnars have invested 
large sums of money inthe said firm and 
under the terms of partnership (this is what 
we gather from the record) they are entitled 
to certain interest on their investments. 
Kanhaiya Lal, the asssssee, got a sum of 
Rs. 54,375 as interest fromthe Calcutta firm 
of Sadhuram Tularam, and this amount was 
taken into consideration by the Income-tax 
Officer of Meerut when he was assessing 
Kanhaiya Lal at Meerut. The firm itself was 
assessed to income-tax at Oalcutta for the 
assessment year 1934-35 on an income of 
Rs. 12,829. This income was made up of 
the following items : 





Rs. 

1. Interest on securities 11,573 
2. Property 12,606 
Total wae 24,179 


There was a business loss of Rs. 11,350 
‘and thus the profit was reduced to Rs, 12,829 
and the firm was assessed on this income, 
From what is stated above, it is clear that 
the firm had to pay large sums of interest 
toits three partners, and before the Income» 
tax Officer of Calcutta a submission was ad- 
vanced on behalf of the firm that the profits 
or gains of the firm should be computed 
after making allowance for the amount of 
interest paid in respect of the advances 
made by the partners tothe firm, The sub- 
mission obviously was repelled by the In- 
cometas Officer of Calcutta, presumably on 
the view thatthe sums advanced or invest- 
ed by the partners did not represent the 
capital borrowed by the firm for the pur- 
poses of the business. The question whether 
the Income-tax Officer of Calcutta was right 
in his methed of assessment is not before 
us, and all that we have got to see for the 
purposes of the present reference is whe- 
ther the income which Kanhaiya Lal has 
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received from the Calcutta firm of Sadhuram 
Tolaram, namely the sum of Rs. 54,735, is 
liable to tax or is exempt from taxation 
under s. 14 (2) (b) of the Act, and the ques- 
tion has been correctly formulated by the 
learned Commissioner. Learned Counsel for 
the department and learned Counsel for the 
assessee have relied upon the case in 
Kanhaiya Lal v. Commissioner of Income» 
tax (1), where we, by means of separate 
judgments, overruled a similar contention 
advanced cn behalf of this very assessee. 
As both parties rely upon cur judgments, 
it might be necessary for us once again to 
explain separately what. we meant by our 
observations, At p. 747* I said: 

_ “. «+ the question of the liability of the firm to 
income-tax is not before us, and the only question 
is whether the amount of Rs, 51,180 had been 
correctly treated as the assessee’s share in the 
Calcutta firm for the assessment year in dispute, 
and learned Counsel for the assessee has not been 
able to show any mistake of the department in the 
calculations made except to argue generally that 
there has been double taxation of the same income, 
once inthe hands of the-firm and a second time in 
the hands of the assesseo who is a partner of the 
firm,....The ‘income made by the assessee on 
the head of interest received from the firm can be 
exempted under s. 14 (2, (b) only if the firm had 
made certain profits and those profits had been 
assessed to income-tax. Profits can be said to be 
assessed to income-tax only when an order hag 
heen made by the department determining the sum 
payably by an assessee as income-tax and not when 
Sees only of the profits und losses have been 
made,” 


The last sentence is tersely put and I take 
this opportunity of amplifying its meaning, 
Section 14 gives exemptions of a general 
nature and provides for relief in cartain 
cases where but for that section there might 
have been double taxation. I am concerned 
at the present moment with s. 14 (2) (b) 
which says that a tax shall not be payable 
by an assessee in respect of such an amount 
of the profits or gains of any firm which have 
been assessed to income tax as is propor- 
tionate to his share in the firm at the time 
of such assessment. It postulates that the 
firm made certain profits and those profits 
were assessed to income-tax and if they had 
been so assessed, a particular partner when 
he was being assessed in his individua) 
capacity would not be liable to pay any 
inc.me-tax on any sum which he might 
have received from the firm as his propor- 
tionate share of the profitsin the firm. In 
the former case before us I held that the 
question of exemption could arise only when 
profits of the firm had been assessed to 
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income-tax and not when during the course 
of the assessment the revenue authorities 
might have made certain calculations in 
respect to a particular item by ignoring it 
or by paying some regard to it, Whatis 
contended by the assessee in the present 
case is tbat the Inccme-tax Officer of 
Calcutta did not pay any regard to the 
amount of interest which the firm had to pay 
to its partners and therefore it should be 
deemed (how I do not understand) that the 
interest paid by the firm suffered a tax. 
The best that can be said is that no allow» 
ance was made under s.10 of the Act so 
far as this interest paid by the firm was 
concerned, but thst is quite a different thing 
from saying that this sum suffered tax at 
Calcutta. 

It was then argued by learned Counsel for 
the assessee that the moment the Oaleutta 
firm was assessed to income-tax the present 
assessee, who is a partner in that firm, was 
not liable to be taxed in respect of any 
interest which he might have received from 
the Oaleutia firm. The phraseology of 8. 14 
(2) (b) does not lend support to this contens 
tion. Ifthe Calcutta firm made any profits 
and if those profits were taxed then the 
proportionate share of the profits in the 
hands of the assessee could not be re-taxed 
when the assessee’s assessment was being 
made, and this is all that the section says 
and this relief haa been given tothe assessee 
in the present case. The Calcutta firm made 
a profit of Rs. 12,829; the assessee’s one- 
third share in this profit is Re, 4,276, and 
this amount of profit or income has not been 
retaxed in the hands of the assessee, Beyond 
this the assessee is not entitled to any relief 
in respect to the sum of Rs. 54,735. This 
represents the interest which the Oalcutta 
firm paid tothe assessee and thissum or 
any multiple of this sum was never treated 
as the income of the Calcutta firm and was 
never assessed to any tax there. I empha» 
sised in the earlier case that if in the course 
of any calculation made by the Income tax 
Officer any sum was scmewhere entered, 
that was not sufficient fcr brinigng into 
play s. 14 (2) (b), but it must be shown by 
the assessee that any income in his hands 
had already been assessed to incomestax in 
the hands of tke firm of which he happened 
to be a partner, My answer to the questicn 
formulated by the Commicsicner is in the 
negative. 

Collister, 2.—I agree. Ishovld like to 
add a few words in order to clarify an 
obscurity in my judgment in Kanhaiya 
Lal v. Commissioner of Income-tax (1) to 
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which my learned brother has referred. At 
p. 746% I said : 

‘Learned Counsel for the assesses argues that ‘to 
assess to income-tax’ means ‘to calculate the 
income-tax payable by the assesses.’ I am unable 
fo accept this contention, It seems to me that the 
only meaning which the words can bear is ‘to 
ascertain or calculate the income-tax payable.” 

These observations are, I fear, somewhat 
cryptic and call for elucidation. What I 
ment was this: An argument was advanced 
by Counsel for the assessee that it was the 
intention of the Legislature in enacting 
8, 14 (2) (b) that it should apply to any 
particular amount which may have been 
taken into consideration by the incomertax 
authorities in calculating the tax payable by 
the assegsee firm—whether in fact income» 
tax wasor was not found to be payable in 
respect to such amount. I did not accept 
that argument and the view which Lintend- 
ed to express was that the sub-section will 
only apply to such amount if it has actually 
been assessed to tax. 

By the Court.—The answer to the 
questicn referred to us is in the negative 
and, in our opinion, in the circumstances 
of the case the asseseee is not entitled under 
s. 14 (2) (b), Inccme Tax Act, to claim 
exemption in respect to the whole amount 
of Rs. 59,011 received by him from the 
registered firm of Sadhuram Tularam at 
Oalcutta, Let a copy of our judgment be 
sent to the Commissioner of Income-tax 
under the seal of the Court and the signature 
of the Registrar. The assessee will have 
to pay the costs of this reference. Ths 
Counsel for the department is entitled to a 
fee of Rs. 200. 

D. f Answered in negative, 
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_ LAHORE HIGH COURT 
Civil Revision No. 647 of 1939 
April 19, 1940 
TEK CHAND AND Danie SINGH, JJ. 
POHLO MAL—PRTITIONER 
versus 
Firu BASANT RAM-MEHR OHAND 
AND CTHERS-~-RESPONDEATS : 
Provincial Insolrency Act (V fof 1920), ss. 9, 79— 
Rules framed by Lahore High Court under a. 19, r, 8— 
Joint Hindu family firm as such, if can be adjudged 
insolvent—Petition for adjudication of joint family 
firm as insoleent—Names of proprietors of firm given 
in heading and body— Petition should not be dismissed. 
but allowed tobe amended by correcting heading and 
prayer. 
Rule 3 of the Rules framed by the Lahore High 
Court under s. 79, Frov. Insol, Act merely prescribes. 
the procedure which is to be followed in proceedings 
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under the Frov. Insol, Act. It does not lay down any 
rule of substantive law. The question whether a joint 
Hindu family, or the business carried on by it, can or 
cannot be adjudicated insolvent is not a question of 
Mere procedure but is one of substantive law, It is 
therefore not covered by r. 3, and that Rule cannot 
have the effect of impliedly providing for the ad- 
judication of a joint Hindu family, as such, or of its 
trading business as insolvent. The law in the 
Punjab on this matter is not different from that in 
other provinces and a joint Hindu family trading 
firm, as such, cannot be adjudicated insolvent, In 
such a case, therefore, the petition should be made 
individually against the persons who are alleged to be 
proprietors of the firm. [p. 536, col. 1.) 

The petitioner presented a petition under s. 9, 
Prov. Ingol. Act, for adjudication of a joint Hindu 
family as insolvent. In the heading and the body of 
the petition the names of the proprietors constituting 
the firm were given : 

Held, that the petition should not be dismissed but 
the defect should be allowed to be amended by 
correcting the heading and the prayer. It was merely 
a case of correcting the misdescription of the per- 
sons sought to be adjudicated insolvents by trans- 
posing the name of the firm, of which they were 
alleged tobe proprietors, from the beginning of the 
heading to the end and, similarly, altering the 
prayer soas to ask for their adjudication individually, 
554 not of the firm through them. fp. 536, col. 


O. R. case referred by Tak Chand, 
J. dated March 26, 1940. 


Order Of Reference 


Tek Chand, J.—The petitioner Pohlo 
Ram presented a petition under s. 9, Prov. 
Tnsol. Act, in the Gourt of the Insolvency 
Judge, Hoshiarpur, for adjudication of 
the “opposite party’ as insolvent, The 
“opposite party” was described as 
“firm Basant Ram-Mehr Ohand through Basant 
Ram, proprietor and karkun of the said firm, Mehr 
Chand, Jagdish Ram and Amolak Ram, sons of 
Basant Ram, other proprietors and share-holders 
of the said firm.” 


It was stated in the petition that the 
Tespondent firm Basant-Ram-Mehr Chand 
wasa joint Hindu family firm owned by 
Basant Ram and his three song, Mehr 
Ohband, Jagdish Ram and Amolak Rim, and 
that Basant Ram was the karta. The res- 
pondents pleaded, inter alia, that no peti- 
tion lay to adjudicate a joint Hindu family 
firm as insolvent as it is not a “firm” 
within the meaning of the Partnership Act, 
The Insolvency Judge framed a preliminary 
issue as to whether the petition could be 
maintained against the joint Hindu family 
firm. After hearing the parties he overruled 
the objection, He held that in view of the 
“Explanation” added by the Labore High 
Court tor, 1 of O. XXX, Oivil P. O., which 
‘Ia made applicable to insolvency proceedings 
Dy s. 5, Prov. Ingo], Act. an insolvency peti- 
tion can be presented by, or against, a 
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joint Hindu family firm and that the word 
“firm” in para. 3 of (revised) Chap. IV-A 
of Vol. IL of the Rules and Orders of the 
High Court (issued under Notification No. 
242 R/XV-A-17, dated August 25, 1938) 
includes a joint Hindu family trading parte 
nership, He observed however that the 
adjudication of a joint Hindu family firm 
would be tantamount to the adjudication 
of only such co-parceners as are 
personally liable for the debts or wao 
have rendered themselves personally liable 
by taking an active part in the business of 
the firm. From this decision, firm Basant 
Ram Mehr Chand through Basant Ram and 
Mebr Chand appealed to the District Judge. 
The other two sons of Basant Ram, namely 
Jagdish Ram and Amolak Ram, did not 
join in preferring the appeal. The learned 
Judge held that the “Explanation” to r. 1 of 
O, XXX, was inapplicable, as it related to 
a “joint Hindu femily trading partnership’ 
and not a “joint Hindu family firm.” In 
support of his conclusion, he relied upon a 
Single Bench decision of this Court in Debi 
Sahai v, Gillu Mal(1), He accordingly accepte 
ed the appeal, set aside the order of the Insol- 
vency Judge and, holding that the petition 
for insolvency had not been presented in 
proper form, dismissed it leavingthe eredi- 
tor to seek such other remedy as might 
be open to him under the law. The peti- 
tioning creditor has come in revision and it 
is contended on his behalf that the learned 
District Judge was in error in holding that 
a petition’ could not be made for adjudica» 
tion of a ‘joint Hindu family’ as insolvent. 
In the alternative, itis urged that even if 
the learned District Judge's view of the law 
is correct, he should not have dismissed the 
Petition straight off, but he should hava 
ordered it to proceed against Basant Ram 
and his sons personally, as they all had 
been named as respondents in the petition. 
Either the description of the joint Hindu 
family firm in the title of the patition should 
have been treated as a surplusage, or the 
petitioner should have been allowed to 
amend the petition by deletion of the name 
of the firm. The learned District Judge has 
misunderstood the Single Bench decision in 
Debi Sahai v. Gillu Mal (1) and has misap~ 
plied it to this case. It may be stated how: 
ever, that owing to some typing mistakes 
and omissions, certain sentences in the judg: 
ment of that case, as printed, convey quite 
a different meaning from what they were 
intended todo. The correct significance of 


(1) A I R 1938 Lah, 563; 177 Ind. Cas. 918; 40 P L R 
456; 11 R L 377 (2). 
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that decision has been explained in F. A. No. 
25 of 1939 [Atma Ram v.Mian Umar Ali (2)] 
decided by a Division Bench on January 24, 
1940, and it is not necessary to repeat 
here what has been said in detail in the 
judgment in that case. It will be sufficient 
to say that the point decided in Debi Shahi 
y. Gillu Mal (1) does not arise in this case 
at all. 

The learned District Judge, in interpret 
ing the ‘Explanation’ tor. 1 of O. XXX, Civil 
P. C,added by the Punjab Chief Court 
under its rulemaking power, which made 
1. 1 applicable to a ‘joint Hindu family 
trading partnership; has assumed that a 
‘joint Hindu family partnership’ referred to 
in the ‘Explanation’ is something different 
from a ‘joint Hindu family firm.’ He thinks 
that the word ‘partnership’ in the ‘Explana+ 
tion’ has the same meaning as has been 
given to it in the Partnership Act of 1930, 
and he has referred to s, 5 of that Act, 
where it is made clear that the members of 
a Hindu undivided family carrying ona 
family business as such are not partners in 
the business of a partnership, as defined in 
s. 4of the Act. The Partnership Act was 
enacted in 1932 when ss. 4 and 5cf the Act 
replaced s. 239, Contract Act which was in 
force when the ‘Explanation’ to r. 1 of 
O. XXX, Civil P. O., was added by the 
Punjab Chief Court in 1909. The definition 
of ‘partnership’ as given in s. 239 was slighte 
ly different from thatins. 4, Partnership Act. 
But it is clear that in s, 239, Contract Act 
(as ins, 4, Partnership Act) there is no 
difference ‘between a ‘partnership’ and a 
‘firm,’ The former is the relation between 
Persons who have agreed to share the profits 
of a busines carried on by allor any of 
them acting for all; the latter is the name 
given to such persons collectively. It is 
hardly necessary to say that a joint Hindu 
family trading business is not a ‘partner 
ship’ or a ‘firm’inthe technical sense in 
which these words are used in the Contract 
Act or the Partnership Act. It is therefore, 
as much a misnomer to calla joint Hindu 
family trading business a ‘partnership,’ as 
it is to call it a ‘firm,’ as defined in these 
Acts. The word ‘partnership’ or ‘firm,’ as 
used inconnexion with a joint Hindu family 
trading business, must be taken to have its 
ordinary or non-technical meaning, 


Under the ‘Explanation’ tor. 1 of O. XXX 
‘a joint Hindu family firm’ may sue or be 
sued in the name of the firm. In view of 


(2) 190 Ind. Oas. 78; A I R 1940 Lah. 256;42 PLR: 


278; 13 R L 124, 
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this ‘Explanation,’ the contrary view taken 
by the Calcutta High Court in Lal Chand 
Amon Mal v. M.C. Boid & Co. (3) (which 
was followed in In re Gobindlal Mohata (4) 
that anundivided Hindu family carrying 
on business is not entitled to sue as 8 
‘firm’ under O. XXX, Civil P. O., does 
not hold good in this Province, There is 


‘no provision in the Prov. Insol. Act (V of 


1920) which expressly lays, down that a 
“firm” may be adjudicated insolvent, as 
is to be found in the Presidency Towns Insol, 
Act (ss. 11 (d) and 99 of Act IIT of 1909.) 
Clause (e) of sub-s. (2) of s. 79, Prov. 
Insol. Act, however, indicates that the 
Legislature contemplated adjudication of a 
“debtor firm” as insolvent under that Act, 
and it authorized the High Court to frame 
rules providing (inter alia) for the proce- 
dure to be followed in such cases. The 
(revised) rules framed by the Lahore High 
Court under s. 79 were published in Notiffe 
cation No. 242, r, 15-A-17, dated August 
25, 1928. Rule 2 of these rules provides 
that a 

“petition for insolvency under the Prov. Insol. 
Act may be filed by or against any individual or 
firm, but not against any association. corporation 


or company registered under any enactment for the 
time being in force." 


Under ths rules framed under s. 79, 
petitions for adjudication of (contractual) 
partnerships or firms have frequently been 
made in this Province; and it has been held 
that as a “firm” is not a legal entity, nor 
is ita person, but a firm-name is merely a 
shorthand form for collectively designating 
all the partners in a firm, an order of 
adjudication passed against the firm oper- 
rates as an order against individual partners 
who constitute the firm. See Honde Ram v. 
Chiman Lal, 100 Ind. Oas 112 (5). See also. 
Official Receiver v. Narain Das, 89 Ind. 
Oas. 493 (6), In re Shaw Wallace & Co., 97 
Ind. Cas. 446 (7) and Muhamad Umar v. 
Official Receiver, Rawalpindi, 119 Ind. Oas. 
735 (8). In Chidambaram Cheityar v. 
Mutaya Chetiyar, 162 Ind. Cas. 184 (9), 
a petition under s. 99, Presidency Towns. 
Insol, Act for adjudication of a joint Hindu 


(3) 38 O W N 914; 152 Ind, Oas. 991; A IR 1934 Oal. 
810; 61 O 975; 7 R 0339. 
(4) 390 W N 275; 164 Ind. Oas. 428 (19 R O 


6. 
(5) 100 Tnd, Cas. 112; A I R 1927 Lah, 234, 
(6) 89 Ind. Oas. 493; AIR 1926 Sind 31; 208S L R 


209. 
(7) 97 Ind, Oas, 446; AI R 1927 Sind 18; 21SL R. 
280 


(8) 119 Ind. Cas, 735; A I R 1929 Lah, 447; Ind. Rul. 
(1929) Lah. 927. 

(9) 162 Ind. Cas, 184; A IR 1936 Rang. 160; 14 R 122;, 
8R Rang, 545, 
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family ancestral trading firm as insolvent 
was made on the Original Side of the 
Rangoon High Oourt and an adjudication 
order was passed against the “firm, other 
than minor partners, if any.” On appeal 
under the Letters Patent this order was 
set aside. It was held that the joint 
Hindu family firm, as such, could not be 
adjudicated insolvent but, beside the 
karta, only those adult members of the 
family could be adjudged who had rene 
dered themselves personally liable by 
taking active part in business or otherwise. 
No adjudication order could be passed 
against the other members who were not 
liable peraonaliy for the debts, but whose 
liability was limited to the extent of their 
share in the joint family property. 


In this connexion reference may also be_ 


made to Sanyasi Charan Mandal v. Asutosh 


Ghosh (10), where a petition had been made | 


to adjudicate all the partners of the debtor 
firm, which was a joint Hindu family 
ancestral business, insolvente, There were 
five brothers who, on the death of the 
father, had succeeded to the ancestral busi- 
ness. One of them wasa minor and the 
busines was discontinued before he attained 
majority. It was held that though he had 
inherited the ancestral business and it was 
being carried on on his behalf when the 
debt due to the petitioning creditor was 
raised, he could not be adjudicated insol- 
vent as under the law he was not personally 
liable for the debts incurred in such trade, 
his share therein being alone liable. See 
also Somasundaram Chettiar v. Raja 
Kannoo Chettiar, 118 Ind, Oas. 494 (11), 
Krishna Ayyar v., Messrs. Pierce Leslie 
& Co, (12) and Muthu Veerappa 
Chettiar v. Sivagurunatha Pillai (13).. It 
appears that in all these cases the petition 
was not for the adjudication of the joint 
Hindu family firm as such, but it was 
made against individual members thereof, 
This seems to be the prevailing view in 
other provinces. It is, however, contended 
on behalf of the petitioner that the position 
in the Punjab is different. lt is urged, as 
pointed out by the learned Insolvency 
Judge, that the combined effect of r. 3 
(Ohap. IV A, Rules and Orders Vol. 11) and 
the “Explanation” tor. 1, O. XXX, Civil 


(10) 42 O 225; 26 Ind, Oas. 836; A I R 1915 Oal. 
8 


2, 

(11) 118 Ind. Oas. 494; A I R 1929 Mad, 573; (1929) 
M W N 262; Ind. Rul. (1929) Mad, 814. 

(12) AI R 1936 Mad, 64; 160 Ind. Oas.478;8R M 
657; 43 L W 587; (1936) M W N 539, 

(13) 49 M 217; 92 Ind, Oas. 603;A IR 1926 Mad. 
133; 49 M L J 697; 22 L W 617; (1926) M W N 63. 
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P. O., read with s. 5, Prov. Insol, Act, is 
that a petition for insolveney may be filed 
by, or against, a “joint Hindu family trad- 
ing firm,” like any other firm. So far as 
I have been able to find, there is no 
ruling directly bearing on the point, though 
in Champav. Official Receiver, Karachi (14), 
at p. il reference was made to a joint 
Hindu ancestral family trading firm having 
been adjudicated insolvent in Karachi, 
The question whether a petition for the 
adjudication of a joint Hindu family trad- 
ing firm, as such, can be made in the 
Province, or whether the petition shoald 
be made individually, by, or against, such 
members of the firm, as are personally 
liable for the debt, is of importance and 
not free from difficulty, and, I think, it 
should be decided by a larger Bench. [ 
vefer the case to a Division 
Bench, A very early date shall be fixed. 
The question whether, in the circumstances 
of this case, amendment of the petition 
should have been allowed shall also be dee 
cided by the Division Bench. 


Messrs. Achhru Ram and Chandra Gupta 
for Mr. Achhru Ram, for the Petitioner. 
Mr, Tek Chand, for the Respondents, 


Tek Chand, J.—The facts of this case 
are set out in detail in the referring order, 
which shall be read as pərt of this judg: 
ment. The first question for determination 
is whether a petition for the adjudication 
of a joint Hindu family trading firm, as 
suck, can be made in this province, As has 
been pointed out in the referring order 
there is no specific provision dealing with 
this matter in the Prov, Insol. Act or 
any of the rules framed thereunder. The 
learned Insolvency Judge took the view 
that a joint Hindu family trading firm, 
as such, could be adjudicated insolvent, 
because of the ‘Explanation’ added tor. 1 
of O. XXX, Oivil P. O. which applies to 
insolvency proceedings: by virtue of rr. 2 
and 8 of the rulesframed by this Court 
under s. 79, Prov. Insol. Act, as published in 
Notification No. 242 R/XV-A-17, dated 
August 25,1938, Rule 2 provides that a 
petition for insolvency under the Prov. 
Insol, Act may be filed by, or against, any 
individual or “firm,” but not by or against 
any association, corporation or company 
registered under any enactment for the 
time being in force. It is conceded, that 
“firm” referred to ia this rule means a Cons 
tractual partnership and nota joint Hindu 

(14) 15 L 9 (11);149 Ind. Cas, 693; A I R 1933 Lah 

Ol; 36 P L R 450; 6 RL 738, 
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family trading-firm, and ‘therefore this rule 
standing by itself, is of no assistance, 
Rule 3 merely reproduces s.5, Prov, Insol. 
Act, and is in the following terms: 

“Bubject to the special provisions of the Prov. 
Insol. Act, 1920, the Insolvency Courts shall follow 
the same procedure as they do in the exercise of 
original civil jurisdiction.” 

It is urged that this rule makes r.1 of 
O. XXX, Civil P. O., applicable to insole 
vency petitions and ss the “Explanation” 
added tothat rule by the Punjab Chief 
Court lays down that a suit may be insti- 
tuted by, or against, a joint Hindu family 
trading partnership, it follows that a petis 
tion for insolvency may, equally, be filed 
by, or against, a joint Hindu family trad- 
iog partnership. In our opinion, this 
contention is unsound and must be rejected. 
It will be seen that r. 3 merely prescribes 
the procedure which is to be followed in 
proceedings under the Prov. Insol. Act. It 
does not lay down any rule of substantive 
law. Mr, Achhru Ram concedes that the 
question whether a joint Hindu family, or 
the business carried on by it, can or 
cannot be adjudicated insolvent is not a 
question of mere procedure but is one of 
substantive law. It is, therefore, not covered 
by r. 3, and that rule cannot have the 
effect of impliedly providing for the ad» 
judication of a joint Hindu family, as such, 
or of its trading business as insolvent. A 
joint Hindu family, as such, consists not 
only of the co-parceners,. who acquire by 
birth an interest in the family property, 
but also the females, i.e., the wives and 
the unmarried daughters, Again, all co- 
parceners, though they have an interest in 
the family business, which is a distinct 
heritable asset, are not necessarily liable 
personally for its debts. Rule 3, which 
merely provides the procedure to be fol- 
lowed in hearing petitions in insolvency 
cannot possibly have the effect of impliedly 
introducing provisions of such vital import- 
ance in the substantive law which affect 
tke righ's and status of members of Hindu 
families. We are therefore anable to accept 
the reasoning of the learned Insolvency 
Judge as correct, and hold that the law 
in the Punjab on this matter is not different 
from that in other provinces and that a 
joint Hindu family trading firm, as such, 
cannot be adjudicated insolvent. In this 
case therefore the petition should have 
been made individually against the four 
persons who were alleged to be proprietors 
of the firm, 

The next question for consideration is 
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whether the petition should have been dis- 
missed for this defect, or whether it should 
have been allowed to be amended by cor- 
recting the heading and the prayer, As 
Stated already. the names ofthe four per- 
sons had been given in the heading and 
the body of the petition and the proposed 
amendment would not have altered in any 
way, the character of the petition or intro« 
duced a fresh and a new cause of action. [t 
was merely acase of correcting the mis- 
description of the persons sought to be ad- 
judicated insolvents by transposing the 
name of the firm, of which they are alleged 
to be proprietors, from the beginning of 
the heading to the end and, similarly, alter- 
ing the prayer so as to ask for their 
adjudication individually, and not of the 
firm through them. The amendment was 
purely formal and should have been allowed. 
The learned District Judge's order to the 
contrary cannot be maintained. We accept 
the petition for revision, set aside the order 
of the learned District Judge and remand 
the case to the Insolvency Judge with the 
direction that the heading and the prayer 
in the petition be allowed to be amended 
and the petition heard on the merits, In 
the circumstances, we leave the parties 
to bear their own costs incurred so far. 
Counsel have been directed to cause their 
respective clients to appear before the In- 
solvency Judge, Hoshiarpur, on May 20, 
1940, when a date for further proceedings 
will be given. 


8. Case remanded. 


PRIVY COUNCIL 
Appeal from the Madras High Court 
June 18, 1940 
Lorp RUSSELL or KILLOWEN, SIR LANOBLOT 
SANDERSON, AND Mr, M. R. JAYAKAR 
ARJUNO NAIKO AND OTHERS-—APPELLANTS 
versus 
MODONOMOHONO NAIKO AND OTHERS—- 
RESPONDENTS 

Evidence—Suit by plaintiff to establish that he 
was adopted son of dismissed Sirdar and that he 
was entitled to succeed to Sirdarship— Documents 
coming from official sources recording statements 
as to adoption, made before dispute and in connection 
with appointment of new Sirdar, produced în 
evidence—Documents held had great weight. 

Plaintif brought 8 suit to establish that he was 
the adopted son of a dismissed Sirdar and as such 
was entitled to succeed to the Sirdarship. Docu- 
ments, coming from official sources, and recording, 
statements asto the adoption made to officials in 
the locality, not merely by the plaintiff himself in 
the presence of others, but also by other member of 
the family and the dismissed Sirdar himself, made 
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-ata time when no disputes had arisen, and in 
connection with a matter of undoubted local interest, 
viz., the appointment of a new Sirdar, had been 
produced in evidence: 

Held, that the documents carried greatest possible 
weight and could not be dismissed as mere self 
assertions. [p. 540, col. 1.) 

Messrs, J. P. Eddy, K.C. and P, V. 
Subba Row, forthe Appellants. 


Messrs. C, S. Rewcastle, K, C. and 5, P. 
Khambatta, for the Respondents. 


Lord Russell of Killowen. — This ap- 
peal is brought by some of the defendants 
to a suit in which one Modonomohono 
Naiko was the plaintiff. The suit, in forma 
suit for partition, was in reality brought 
for the purpose of establishing that the 
Plaintiff, asthe adopted son of one Hori- 
krushno deceased, was entitled to suc- 
ceed to the Sirdarship of Gondadharo 
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which had been held and enjoyed by 
Horikrushno in his lifetime. After Hori- 
krushno's death (which occurred on April 
5, 1924), questions arose as to the suc- 


‘cession, and as to whether the plaintiff was 


in fact the adopted son of the late Sirdar. 
The Revenue Divisional Officer reported 
adversely tothe plaintiff's claim; but the 
Board of Revenue having considered the 
evidence then adduced, most properly 
thought that the question was too compli- 
cated for a Revenue Oourt to decide, and 
directed that the petitioner (i. e. the plainte 
iff) should establish his claim ina compe» 
tent Civil Court, The present suit was 
accordingly instituted on August 3, 1927, 
in the Court of the Subordinate Jndge of 
Berhampur. 

The following pedigree shows the natural 
relationship of the parties :— 





BRUNDABONO 
| è 
Boidyonatho Jagamangala 
| i | 
ï 
Horikrushno=Asili Krupasindhu Brojobondhu Tumbanath 
(Defendant (Defendant (Defendant reer 
No, 4) No. 0 No. 3) 
| | 
| 
The plaintiff Bolobhodro 
i | i 
The present (1) Arjhuno Notoboro Nokulo 
Appellants, as | (2) Bhimo | (Defendant (Defendant 
legal representa-/ (3) Antrajami No, 5) No. 6) 


(4) Roghunatho 


tives of defend- 
(5) Bhoroto 


No, 1 now 
deceased 


The respondents to the present appeal 
are the plaintiff, and the defendants Nos. 3, 
5and6, A claim had been set up, by the 
defendants Nos.1, 2 and 4, that Dondo- 
pani (the defendant No, 2) wae the adopted 
son of the late Sirdar, but both Courts in 
India have rejected this claim, andit may 
be ignored. 

The relief sought bythe plaint was the 
allotment to the plaintiff of one-sixth of 
the joint property possessed by the undi- 
vided Hindu family of which the common 
ancestor was Brundabono. Obviously the 
share which the plaintiff claimed could 
only be his if he werein fact the adopted 
son of Horikrushnoo. Of the issues framed 
inthe suit only two are now material, 
viz. (1) whether the plaintiff is the adopted 
son of Horikrushno and (6) what are the 
respective shares of the plaintiff and the 
defendants Nos. 1, 2, 3,5 and bin the suit 
properties ? 


(6) Dondopani (defendant No. 2) 


The Subordinate Judge found the frst 
issue against the plaintiff. After alengthy 
catalogue of the documentary and oral evi- 
dence, he states his decision in the follow- 
ing words: “On a consideration of the 
whole evidence, I am of opinion, that 
plaintiff has failed to discharge the burden 
that ison him to provehis alleged adop» 
tion in 1909, and even in the view that 
in fact the adoption did take place in 
1908, it is invalid inasmuch as evidence 
on record conclusively shows that plaintiff 
was married before the date of the alleged 
adoption.” That in substance constitutes 
the judgment on the first issue. As re- 
gards the 6th issue, he decided that the 
defendants Nos. 5 and 6 belonged to a 
divided branch, but that they, together 
with the defendants Nos, 1, 2 and 4 (the 
widow being entitled by will to Hori- 
krushno’s share), were entitled to the shares 
agreed upon between the parties as evi- 


s 
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denced by a certain document, Ex. XXXI, 
A decree, dated March 30, 1929, was made 
accordingly. : 

From that decree three appeals were 
presented to the High Oourt of Judi- 
cature at Madras; (1) by the plaintiff 
asserting his adoption; (2) by the defend- 
ants Nos, 5 and 6, asserting their title to 
a quarter share each in the entire family 
property ; and (3) by the defendants Nos. 1 
and 2, asserting the alleged adoption of 
Dondopani. Later, on the death of defend- 
ant No.1, his other five sons (being with 
the defendant No. 2, his legal representa" 
tives) were added as co-appellants in this 
third appeal. 

The High Oourt (Cornish and Varada- 
chariar, JJ.) delivered a careful and closely 
reasoned judgment. They dismissed 
third appeal. As regards the two other 
appeals, they held that the plaintiff 
was the adopted son of Horikrushno, and 
thal the sharesin which the parties were 
entitled were as follows :—onesixth to the 
plaintiff as such adopted son, one-sixth to 
the Ist defendant’s branch, one-sixth to 
the third defendant's branch, and one- 
quarter each to the 5th and 6th defendants. 
A decree, dated November 13, 1935, was 
made accordingly, 

From that decree the defendant 

No. 2 and the other legal representatives 
of Krupasindhu have appealed to His 
Majesty in Council and seek to have 
restored the decree of the Subordinate 
Judge. 
, There are only two questions for decision 
in this case, viz, the question of the 
plaintiff's adoption, and the question of 
the shares in- which the parties are entitled 
to the property. 

As regards the adoption, the Subordinate 
Judge, who had the advantage of seeing the 
witnesses who gave oral testimony before 
him, made the following observation in the 
course of his judgment: 

“There is a mass of oral evidence on record in 
this suit. The fight is between two brothers, and 
each is trying to secure the Sirdar’s office for his 
own branch. Plaintiff has his own father-in-law, 
a rich and influential man to back him up. First 
defendant being the Sirdar at present, wields much in- 
fluence, and there will be nolack of oral evidence in 
support of the respective versions on either side, The 
decision has to be reached in this case mainly on 
the documentary evidence based on probabilities.” 

The High Court agreed with his view, 
and so do their Lordships. As tothe oral 
evidence, it may be justly said that if the 
evidence favourable to the plaintiff could be 
accepted as truthful. the fact of adoption 
would be thereby proved beyond doubt; 
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on the other hand. if the negative evidence 
given by various relations and connections 
of the plaintiff were reliable, it would be 
difficult to understand how the plaintiff 
could have become the adopted son of -the 
late Sirdar, without those relations and con- 
nections having been aware of the adoption.. 
Although the testimony of witnesses who 
gave detailed evidence of the act and fact. 
of the plaintiff'a adoption was discredited 
by the Subordinate Judge, in Some cases. 
without reason assigned, and in others 
for what might appear to be insufficient. 
reason, it will in their Lordships’ opinion 
be safer, if possible, to arrive at a 
conclusion from a consideration of the 
documents, and the inferences deducible 
therefrom. 

A few preliminary matters may be noted. 
The three brothers and their families, and 
-the defendants Nos. 5 and 6 (who had lost 
their father when very young) all lived 
together in one house, thongh occupying 
separate rooms. Krupasindhu seems to have 
taken s prominent part in the management. 
of their affairs. The eldest brother Hori- 
krushno, the Sirdar, was a personage of 
wealth and importance: the Revenue 
Divisional Officer in his report to the 
Collector (in May 1926), described him as 
“a big landed magnate”, and said that. 
he was looked upon “more or less as a. 
petty potentate.” There seems to be a 
suggestion by some witnesses that one or 
more sons had been born to the Sirdar and 
his wife Asili; on the other hand, both his. 
wil] and an adoption deed executed by 
Asili contain statements that no male issue 
were ever born to them, However that 
may, be, it is not disputed that no natural 
son was alive when the adoption is alleged: 
to have taken place (iz, on November 
15, 1909), or subsequently. 

Their Lordships now proceed to consider 
the relevant documents in the case. 

The first group relates to the plaintiff's. 
schooldays, He was on June 24, 1909 
admitted as a pupil in the training school 
at Russeilkonda. The application form for 
admission |Ex, Il (aj ]is signed by his- 
father Brojobondhu, and in the form 
Brojobondhu is given as the name of the. 
pupil's “father or guardian.” The same 
details appear in the school's register 
(Ex. TI) together with the additional 
information that the boy left the school. 
on February 7, 1910. He then went to 
the secondary school at Russellkonda; and 
on February 24, 1910 (2. e., after the 
dateof the alleged adoption), Krupasindhu 
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signed a form of application [Ex. XIII 
(a)] for his admission to that school. On 
the same day he signed similar forms for the 
admission of his own son Bhimo and of 
Notoboro. In the two latter forms [Hxs, 
XIII and XII (b)] he gave his own name 
as the “name of parent or guardian”; but 
in the plaintiff's form he gave the name of 
Horikrushnos. The plaintiff’s natural father 
was then (and is still) alive; and, as the 
High Oourt observed, there is no conceive 
able reason other than the alleged adop- 
tion for the insertion by Krupasindhu of 
the name of Horikrashno asthe parent or 
guardian of the plaintiff. In fact upon the 
original form the words “or guardian” 
have been struck out in ink which has not 
faded as has the ink in the other entries on 
the form; and this has led to a suggestion that 
the document has been tampered with. The 
document, however, was put in evidence by 
the defendants, and was produced from the 
custody of the school authorities. But the sug- 
gestion is of little moment, as even if the era- 
sure of the words “or guardian’ took place at 
come subsequent date the erasure in no way 
lessens the weight of the document, which 
came into existence many years before any 
question of succession to the Sirdarship 
had arisen. 

A second group of documents came into 
being in November, 1917 and February, 
1918, in connection with the Sirdarsbip. 
Horikrushno was dismissed fram his office 
on October 16, 1917, but was reinstated 
on July 2, 191% Immediately after the 
dismissal there arose a crop of applications 
to the authorities for appointment to the 
office. Tne Tahsildar of Gumsur was 
asked by the Divisional Officer to enquire 
and report about the appoiatment of a suc~ 
cessor. He held an enquiry in the locality 
on November 7, 1917, on which day the plain» 
tif made a statement (Ex. B) before him 
which was taken down by the Tahsildar and 
signed by the plaintiff, in the following words. 
“I am the adopted son of Horikrushoo Naiko. 
My age is 17 years. I am living with my 
adopted father". According to a certified 
statement by the Tahsildar, the plaintiff's 
statement was made in the presences of 
various members of the family and was not 
disputed. In his report to the Depaty 
Collector [Ex. LIII (a | the Tabsildar states 
that the dismissed Sirdar had an adop- 
ted son Modonomo, but recommended the 
appointment of an outsider Jadobo. 

Four formal applications to the Deptuy 
Collector were produced in evidence from 
the custody of the Revenue Divisional 
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Officer, Gumsur one (Ex 0-3) by Notoboro,. 
dated November 11, 1917, in which he sets: 
out a Pedigree showing the plaintiff to be- 
Horikrushno’s son, and Brojobondhu to- 
have one son only: another (Ex. O) by the 
plaintiff, dated November 15, 1917, stating 
his adoption by the dismissed Sirdar: 
another (Hx. 0-2) by the Sirdar's wife Asili,. 
dated November 15, 1917, asking for the ap- 
point ment of “my adopted son Medonomor 
hono,” and another (Ex. O-1) by the late 
Sirdar of the same date. This last is in the- 
following terms :-— 

“About 8 years ago, when I was suffering from 
colic, Iaccepted as my adopted son, Modonomohono 
Naiko, eldest son of my undivided younger brother, . 
Brojobondhu Naiko, and bave been treating him 
with affection and kept him after having perform- 
ed his marriage and all other duties, 

As I have now been dismissed from the office- 
of Sirdar, my adopted son, the said Modono- 
mohono Naiko, is the proper and rightful heir to the 
said office. I, therefore, pray very much that you 
will be pleased to parmanently appoint the said 
Modonomohono Naiko to the said Sirdar’s office,. 
and to appoint Netrotsobo Podhano, who is my- 
son-in-law, to act for him till he attains majority. 
Be pleased to consider,” 

- Q-1 bears on its back a stamp of the 

Revenue Divisional Officer, dated Novem- 
ber 18, 1917. These four documents all 

support the adoption. It was suggested, 

however, that O-1 was a forgery and was- 
somehow, wrongfully introduced into the 

official records. Their Lordships, however, 
can find no foundation for this suggestion. 
It was received by the official not later 
than November 18, 1917, 7. e,, threa days 

after the date which it bears, and as will 

be seen later from Ex. E, was obviously ` 
taken into consideration by the Deduty 

Collector when he prepared and signed 

the list of applicants for the post. It is 

true that when the Revenue Inspector pre- 

pared a nomination roll (Ex. Llll) on 

November 29, 1917, he made no reference 

to the late Sirdar’s request, though he does 

include Asili’s request; why he should 

omit the one and include the other it is 

difficult to say; bat that Col had already 

reached the authorities is clear from the 

official date-stamp which it bears. This 

nomination roll twice refers to the plaintiff © 
as the dismissed Sirdar's adopted son. 

The next step seems to have been that 
the Deputy Ooilector held some sort of 
inguiry on February 17, 1918, at Russell- 
konda, to which he summoned all the 
applicants. Exhibit D shows that Hori-- 
krushno himself was summoned to attend, 
as wellas the plaintiff and Notoboro. The 
Deputy Collector then prepared and signed 
particulars of all the applicants for the- 
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-post (Ex. E) which he sent to the Collec- 
tor on February 22, 1818. In this the 
plaintiff is numbered six, and is described 
‘as the adopted son of the dismissed 
Sirdar; and at the end of the list, the 
Deputy Collector adds the following 
observations, which reproduce faithfully 
the contents of O-1:—‘‘Ne. 6 is the adopted 
son ofthe dismissed Sirdar. The dismis- 
sed Sirdar requests that No, 6 may be ap» 
pointed. Ifhe is considered too young, he 
may be registered for the post and he 
requests that No. 11 may be appointed as 
his deputy, 

In their Lordships’ opinion these docu: 
iments, coming as they do, from official 
‘Sources, and recording, as they do, state- 
nents as tothe adoption made to officials 
vin the locality, not merely by the plaintiff 
himself in the presence of the others, but 
:also by Notoboro, and the dismissed 
Sirdar himself, carry the greatest possible 
weight, They are made at a time when 
no disputes have arisen, and in connection 
‘with a matter of undoubted local interest, 
viz., the appointment of a new Sirdar: and 
it appears to their Lordships impossible to 
‘imagine that a claim, madein that con- 
nection, to be the adopted son of the great 
‘man of the locality, could be made with- 
out the claim, if false, being at once 
denounced as such. It is this aspect of 
the matter which prevents the plaintiff's 
statements from being dismissed as mera 
-Self assertions, and therefore of no ims 
portance. They count for much by reason 
-of the circumstances in which they were 
made, and by reason of the publicity which 
necessarily attached to them, Unless he 
had been known in the family, and by 
repute in the locality to be adopted son of 
‘the dismissed Sirdar, his assertion ofthe 
adoption would have been a vain and idle 
“proceeding. | 

The reinstatement of the Sirdar in July, 
1918, put an end to the question of a 
successor; but near the end of the year 1919 
the plaintiff had occasion to apply tothe 
authorities to be appointed temporarily to 
‘the post of Karji, in place of a Karji who 
was applying for one year’s leave. On 
November 22,1919, he precented’a petition 
(Ex. G)to the Tahsildar asking to be 
appointed, and describing himself as the 
-adopted son of the Sirdar. On that petition 
is endorsed a recommendation by the 
Revenue Inspector that the Karji be 
removed or granted leave, and that the 
plaintiff be appointed, in his stead. He 
-added:—“If the applicant be appointed, I 
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am certain that the Sirdar of Gondadharo 
and the applicant (his son) will jointly 
work and clear off all the Govt. dues 
before the end of November, 1919.” On 
January 9, the plaintiff made a formal 
statement takan down and signed by the 
Tahsildar (Ex. F), in which he again des- 
cribed himself as the adopted son of the 
Sirdar; and on January 13, 1920, the Tahsil- 
dar made his report (Ex, G-2) to the Deputy 
Collector as to the various applicants re- 
commending the appointment of the plaintiff 
whom he describes as the Sirdar’s adopted 
son. The plaintiff was appointed to act 
during one year's leave granted to the existe 
ing Karji. 

The same remarks apply to these docu- 
ments as tothose in the second group. 

It remains to consider the documents 
relied upon by the appellants as showing 
that the plaintiff's claim to adoption is 
false. There is a copy of a deposition 
(Ex. III) made by the plaintif on July 29, 
1820, in some proceedings in the Court of 
the Stationary Second Olass Magistrate of 
Gumsur, At the head ofthe deposition is 
a column of eight particulars relating to 
the witness, such as name, father’s name, 
caste, etc.; and opposite the words "father’s 
name” appears the name of his natural 
father, Brojobondhu. This document is of 
no real assistance, since the wording 
of the question to which it is an 
answer, is unknown. ‘The plaintiff 
in ‘his evidence said, as to this document, 
that his statement was that his natural 
father was Brojobondhu; and it may well 
be that he wag only answering affirmatively 
aquestion put in that form, Exactly the 
same comments apply to the deposition of 
Notoboro (Ex. LXII) in the same pro- 
ceedings, in which is recorded a statement 
by him as to the plaintiff:— “His father is 
Brojobondhu”. Two other documents were 
relied upon by the present appellant before 
the Courts in India. They purport to be 
two communications, dated March 27, 1924, 
from the Sirdar, the one (Ex. LV) to the 
Tahsildar, Gumsur, the other [Bz. LV (a)] 
to the General Deputy Collector. They are 
in identical terms and run thus :— 

“I have been seriously ill since the last one month 
and I am in a very shattered condition. I have no 
hope of recovery. I therefore request that you will 
be pleased to appoint my adopted son, Dondopani 
Naiko, as permanent Sirdar after my death, and to 
appoint one of my brothers or nephews to act for him 
during his minority, Be pleased to consider.” 


Both these documents have been pro-. 


nounced to be forgeries by both the Courts 
in India, and they need to be no further 


. 
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considered. Their Lordships, however, 
note that the official date-stamps on. the 
originals show that Ex, LV only reached the 
Tahsildar on some illegible date in the month 
of April, 1924, and that Ex, LV (a) did not 
reach the Kevenue Divisional Office until 
April 6, 1924, i, e., tbe day after the Sirdar’s 
death. They further note, in connection 
with the document next to be mentioned, 
that the forger of LV and LV (a) describes 
the Sirdar as being on March 27, in a very 
shattered condition, with no hope of re- 
covery. 

The only other document which was 
alleged to disprove the plaintiff's claims 
and which was in substance the only one 
relied upon before their Lordships for that 
purpcse, remains to be considered. It is 
the will of the Sirdar (Ex. V), which is 
dated April 1, 1924, and which contains 
this sentence addressed to his wife :— 
“After my death, you shali at your dis- 
cretion, adopt a son from among the sons 
of my own younger brothers.” There is no 
dispute that the document is genuine in 
the sense that it is signed by the Sirdar; 
indeed it was admitted to registration after 
contest, Nor can it be doubted that the 
sentence quoted, is irreconcilable with the 
Sirdar having already an adopted son. 
The will is therefore prima facie tant- 
amount to an allegation by the Sirdar, 
made in solemn circumstances, that 
he had not adopted the plaintiff; and 
is a most important element to be taken 
into consideration in ascertaining where 
the truth lies. The question, however, is 
still open whether the wil], and in parti: 
cular the quoted sentence, in fact expressed 
the mind of the testator. The official who 
admitted the will to registration had not 
before him all the evidence which was 
forthcoming at the trial of this suit, and 
which creates an atmosphere of the gravest 
suspicion concerning the circumstances in 
which the document came into existence. 
The judges in the High Court expressed 
their criticisms and suspicions as to the 
will. Their Lordships are in agreement 
with them as to these, and are of opinion 
that the will does not weaken, much less 


- destroy, the inference to be drawn from the 


other documents in favour of the view that 
the plaintiff is the adopted son of the 
late Sirdar. From a consideration of the 
relevant documents their Lordships feel no 
doubt. that the plaintiff has discharged the 
onus which lay upon him. 

Their Lordships also agree with the High 
Court that the evidence does not establish 
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that the plaintiff was married before the 
adoption, Indeed the marriage was never- 
alleged in the written statement. No issue 
was framed in regard to it, nor was any 
evidence led in respect to it, 

The question of the shares into which the- 
property is‘divisible may be dealt with 
more briefly. The Subordinate Judge- 
decreed shares in purported accordance 
(though not in fact in accordance) with an 
alleged agreement. He said, “I find the 
parties are entitled to the shares agreed to 
between them as evidenced by Bx. XXXI'* 
The High Court took the view (with which 
their Lordships agree) that upon the plead- 
ings it was not open to the defendants 
Nos. 1,2 and 4 to contend that Notoboro- 
and Nokulo were not members of the une- 
divided family. As such members they 
would prima facie be entitled to a half 
share. The High Court declined to give 
any effect to the division purported to be 
agreed upon by the agreement alleged to- 
be established by Ex. XX XI on the ground 
that in so far as the document purported 
to diminish the share to which Notoboro: . 
and Nokulo were legally entitled and . 
increase the shares of others, it was in= 
effective and inadmissible in evidence for 
want of registration. 

Their Lordships find it unnecessary to 
consider the question of registration, be- 
cause tbey are of opinion that the 
Ex. XXXI, is a document which proves- 
nothing, and of which, upon the evidence, 
no Notice should have been taken. It only 
purports to be a draft or copy. The original 
was not produced nor was its absence- 
explained. The alleged agreement is not 
referred to in any written statement. No 
issue was framed in regard to it, It was- 
repudiated by all the alleged parties to 
it who gave evidence at the time of the 
trial. Krupasindhu said it was “a got-up- 
document.” Brojobondhu said that Nokulo 
refused to accept it as he and Notoboro- 
were entitled to one-half, and therefore the- 
document was not given effect to. Noto» 
boro said the same. Even the copy ag 
printed in the record cannot be relied upon, 
for it would appear from the judgment 
of the Subordinate Judge that the original 
of Ex. XX XI contains references to Nokulo- 
which had been struck out, There ia no 
trace of these in the record. 

In these circumstances their Lordships. 
ean only come to one conclusion, viz. that 
the alleged agreement for a division of the 
property otherwise than in accordance with 
the legal rights of the parties must be. 
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‘disregarded, and that the property is 
‘divisible as stated in the High Court's 
decree. 


Their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed. The appellants will pay the costs 
-of the respondents. , 

8. Appeal dismissed, 


Solicitors for the Appellants.—Messrs. 
Lambert & White. 

Solicitors for the Respondents.—Messrs. 
Harold & Shephard, 
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RANGOON HIGH COURT 
Oriminal Revision No. 374-B of 1940 
August 23, 1940 
Mosety, J. 

Tag KING—PRosgcurcr 
versus 
U DATTHANA—Aoccusgp—REsPonpENT 

Penal Code (Act XLV of 1860), 8, 124-A—Speech 
inciting people to revolt against Government is 
offence of enormity especially when nation is at 
war and deterrent sentences are necessary. 

A speech which is a violent and dangerous in- 
citement to the people torise in rebellion against 
‘the Govt. established and also calculated to bring 
the Govt. into hatred and contempt, is an offence 
of enormity at any time, but even more so when 8 
nation is engaged in war against its external 
enemies. For such an offence severe and deterrent 
sentences sre necessary. 182 Ind. Oas, 361 (1), ex- 
plained and distinguished, 


Mr. Chan Htoon Aung, for the Crown. 


Order.—The respondent U Datthana, a 
Buddhist monk aged 44, was sentenced by 
the Second Additional Magistrate, Myingyan 
(a Special Power Magistrate), totwo con- 
current terms of six months’ rigorous im- 
prisonment on two charges under s. 124-A, 
J. P. 0., for making speeches on two 
successive days, February 19 and 20, 1940, 
at Natogyi and Taungtha, in which he ate 
tempted to bring into hatred or contempt 
or excite disaffection towards the Govt. 
established by law in Burma. 

Applicaticn has now been made by Govt. 
for enhancement of these sentences on the 
ground that, considering the grave character 
of the offence committed, they are entirely 
inadequate. I have heard the learned 
Govt. Advocate for the Crown and also the 
respondent. The respondent only contends 
that the sentences were a sufficient punish- 
ment. The first speach at Natogyi was 
delivered to an audience of about 200 
people, Some members ofthe Thakin party 
spoke after the respondent, The respons 


THE KING V. U DATTHANA (RANG.) 


18210 


dent began by saying that it had not been 
arranged that he- should speak. He said 
that he had been delivering speeches on 
politics at various places since January 20. 
He would not speak on religious topics. . 

(Extracts of speeches are not reproduced 
as the language used in themis vile and 
virulent.) There is no doubt, as the learned 
Magistrate found, that the whole speech 
was correctly taken down by the short-hand 
reporter, as is testified by him and by the 
persons to whom it was read and who certis 
fied its correctness. This speech was from 
start to finish a violent and dangerous in- 
citement to the Burmese people to rise in 
rebellion against the Govt. established. It 
was also calculated to bring the Govt. into 
hatred and contempt, An educated man 
who distorts and misrepresents the facts 
and who tries toincite an audience, many 
of whom are drawn from an ignorant, 
excitable and easily gullible class, is far 
more guilty, in my opinion, than his miser- 
able dupes on whom heavy sentences of 
imprisoment are inflicated if they are led 
by such inflamatcry speeches playing on 
their passions and prejudices to rise in actual 
revolt. In the second speec the respondent 
again prefaced his remarks by declining to 
speak on religious matters. (Extracts of 
speeches are not reproduced asthe language 
used in them is vile and virulent.) This 
speech also was duly proved by the short- 
hand writer and the witnesses who attested 
it. As the Magistrate remarked, no speeches 
could conceivably be more seditious than 
these. It is incorrect, I think, to say, as the 
Magistrate said, that the key-note of the 
second speech was “I want to stay inside 
the jail with the convicts and raise in res 
bellion.” The reference to the speaker's ex- 
periences in jail was merely an attempt to 
excite the sympathy of his audience. The 
key-note of the speech was the oppression 
of the people by the Govt.. the contemp- 
tible character of that Govt. and the need 
for the people to rise in rebellion against 
it. Although the Magistrate considered these 
speechos to be of an extreme character and 
dangerously seditious, he yet imposed the 
entirely inadequate sentence cf a total of 
six months’ rigorous imprisonment. The 
Magistrate failed to consider not merely the 
nature of the speeches themselves; but the 
highly critical times which existed when 
the speeches were delivered. Direct incite- 
ment to revolt against Govt, is an offence 
of enormity at any time, but even more so 
when a nation is engaged in war against 
its external enemies. 


; | 
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As a reason for such extraordinarily light 
sentences the Magistrate quoted Lay Maung 
v. The King (|), A sentence of four 
months’ rigorous imprisonment only was 
imposed under 8. 124-A on appeal to this 

. Court. That was a totally different case 
and the Magistrate has entirely mise 
construed what was laid down there if he 
thought that it had any application whate 
ever to a case such as the present one, 
Lay Maung v. The King (1) wasone ofa 
speech delivered for the purposes of gettitig 
the oil-field labourers to unite in making a 
demand for their real or fancied rights and 
privileges from their employers, and also to 
have laws promulgated for amelioration of 
their conditions of work. That was the 
main object of that speech, but their was 
also the object of making the speaker's 
listeners feel discontented with their lot, 
a discontent which the speaker attributed 
to the unfair operations of the prevailing 
laws and to the alien character of the 
Govt., which was favourable to capitalists 
and prejudicial to labourers. The speaker's 
comments in Lay Maung's case (1) ex- 
pressed in part merely disapprobation of the 
measures or administrative action of Govt. 
with a view to obtain their altera. 
tion by lawful means, At.the same time 
the speaker transgressed by adding these 
comments what amounted to an attempt, 
though in that case not a dangerous one, 
to excite hatred, contempt or disaffection 
towards Govt. It would appear that in that 
case Violent, inflammatory and con- 
tem ptuous expressions were not used against 
the head of the Govt. and his principal 
Ministers of Govt. such as were used in the 
present case, Much less in that case was 
there any overt attempt whatever to 
persuade the people to rise in active and 
open rebellion against Govt. 

Circumstances alter cases, and it may be 
that at tke present juncture one might well 
feel inclined to impcse a severer sentence in 
a case similar to that of Lay Maung (1) for 
the infinitely milder type of offence come 

-mitted by him there. But for the offence 
committed in the present case there can be 
no doubt that severe and deterrent sen- 
fences are necessary. In revision it will be 
` ordered that the sentence on the first charge 
under s. 124-A be enhanced to one of two 
years and six months’ rigorous imprison- 
ment. In view of this I do not think it 
necessary to pass a very severe sentence on 
the second charge, though the speech was 


(1) 1939 R L R 239; 182 Ind. Oas. 361; A I R 
1939 Rang. 169; 40 Or, L J 668. 
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equally virulent and violent. The sentence 
on the second charge will be enhanced to 
one of nine months’ rigorous imprisonment, 
the sentences to run consecutively—a total 
of three years and three months’ rigorous 
imprisonment in all, the prisoner to be re- 
commended to be placed in the B class in 
which he is now. 
8, Sentence enhanced. 


—— Nagara 


ALLAHABAD HIGH COURT 
Civil Miscellaneous No. 452 of 1940 
August 28, 1940 
COLLISTER AND BAJPAI, JJ. 

Fremu BABU LAL GIRDHARI LAL— 
DEFENDANTS —ÅPPLIOANTS 
versus 
Seth KOTUMAL—Ptaintire— 
Opposite Party 

Civil Procedure Code (Act V of 1908), as, 23, 10— 
Party questioning jurisdiction of Court—-Whether 
can apply to ihe same Court for transfer of the 
case to another Court—Stay application should be 
made to original Court and notto Appellate Court, 
though it can grant stay. 

Section 23, Civil P. O., postulates that the seves 
ral Oourts concerned shall both have jurisdiction, 
Consequently where defendant in the suit on con- 
tract, questions the jurisdiction of tha Gourt to 
try the suit, his application to the Court fo trans- 
fer the suit to another Court where he himself has 
filed his suit on the same contract against the 
plaintiff, cannot be allowed. 24 Ind. Oas. 318 (1) 
and 139 Ind. Oas. 496 (2), relied on, 

Although an Appellate Court has jurisdiction to 
grant a stay order, itis desirable that in the first 
place an application to this effect should be pre- 
ferred in the original Court. 


Mr. B.S. Shastri, for the Applicants. 
Mr. B. Malik, for the Opposite Party. 


Coillster, J—This is an application 
under s, 23 (3), Civil P.O. The applicants 
are coal merchants and and contractors at 
Jharia in the province of Behar. The 
opposite party manufactures and sells bricks 
at Benares. The applicants pray that suit 
No. 346 of 1939, which has been instituted 
against them by the opposite party in the 
Munsif's Court at Benares be transferred 
to the Court of the Subordinate Judge of 
Dhanbad, where suit No. 166 of 1939, in- 
stituted by the applicants against the 
opposite party is pending. It is said that 
the two suits arise out of a contract for 
the supply of coal dust. It is unnecessary 
for the purpose of our decision to set out 
the grounds upon which the transfer is 
sought. It is admitted that in suit No. 346 
of 1939, pending in the Munsif’s Court at 
Benares, the applicants have raised a plea 
denying the jurisdiction of that Oourt. 
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Section 23 postulates that the several Courts 
concerned shall both have jurisdiction, and 
it is, therefore, obvious that in view of the 
plea of want of jurisdiction which has been 
taken by the applicants themselves in the 
Court at Benares this application cannot 
succeed. If authority is required for this pro~ 
position itis to be found in a Single Judge 
decision of this Court, Purna Chandra.v. 
Dhone Kristo (1), and in a Single Judge 
decision of the Judicial Commissioner's 
Court at Sind, Gangumal Shewaram v. 
Nanikram Khubchand (2). There is also 
an alternative prayer for stay of proceeds 
ings in the Court at Benares pending the 
decision of the suit at Dhanbad. This Court 
certainly has jurisdiction to grant such a 
stay order, but wé think it is desirable that 
in the first place an application to this effect 
should be preferred in the Court of the 
Munsif at Benares. For the reasons given 
above we dismiss this application with costs. 


D. Application dismissed. 


(1) 12 A LJ 806; 24 Ind, Oas. 318; A IR 1914 All. 
351, 


(2) A IR 1932 Sind 215; 139 Ind. Cas, 496; 268 L R ° 


2775 Ind, Rul (1932) Sind 127, 
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CALCUTTA HIGH COURT 
Civil Rule No. 890 of 1940 
August 6, 1940 
4 HENDERSON, J. 
PURNA LALL NANDAN-—PLAINTIpg—- 
PETITIONER 
versus 
BHUPENDRA CHANDRA DUTT— 


DerenpanT—OProsiTR PARTY 

Bengal Agricultural Debtors Act (VII of 1936), 
ss. 34, 17—-Application dismissed under a. 17 (1)— 
Second application im respect of same debt to another 
Board, if competent — Notice under a. 34 by second 
Board, if valid — Civil Court's order staying exec- 
ution on receiving {notice under s, 34, whether 
decree. 

Where an application to a Debt Settlement Board 
is dismissed under s, 17 (1) no second application to 
another Board is competent in respect ofthe same 
debt. A notice issued by the second Board is there- 
fore invalid, 191 Ind. Cas, 421 (2), relied on. 

Quaere.—It is doubtful whether an order of a Oivil 
Gourt staying execution proceedings consequent on the 
notice issued to it by the Debt Settlement Board under 
s. 34 would amount to a decree. 188 Ind, Cas. 483 (1), 
referred to. 


C. Rule issued in the matter of an appli- 
cation for setting aside orders passed by the 


Sub-Judge, First Oourt, Twenty-four Par- 
ganas at Alipore, dated May 18, 1940. 


Mr. Baidya Nath Banerjee, for the Peti- 
tioner, 
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Mesers. Nagendra Kumar -“Dutt and 
Mohendra Kumar Ghose, for the Opposite 
Party. bi 

Order.—This isa rule calling upon the 
opposite party to show cause why the Syb- 
ordinate Judge should not be directed to 
proceed with a certain execution case filed 
by the petitioner against the opposite party. 
The case bas a fairly long history behind 
it. and there can be no doubt that the 
opposite. party will go to any length in 
order to evade payment of his debts, He 
is a gentleman called Bhupendra Chandra 
Dutt and he is pretending to be an agri- 
culturist. He applied before a Debt Settle- 
ment Board in the District of Twenty-four 
Parganas. He pretended that he was living 
ina farm house somewhere in the remoter 
parts of the district, The Board found 
that he had concocted a document to create 
evidence of his residence and they also 
found that he was not an agriculturist. They 
accordingly dismissed his application. He 
bas now gone off to a Board somewhere 
in the district of Hooghly and persuaded 
them to issue a notice on the Subordinate 
Judge under a, 34, Ben. Agricultural Debtors 
Act. 

As there was really nothing to be said 
in favour of the opposite party a preliminary 
objection was pressed in opposition to the 
rule, That raised a highly technical point 
whether the petitioner ought to have moved 
this Court or to have filed an appeal ia 
the District Court. In support of this pre- 
liminary objection reliance was placed upon 
the decision of my learned brothers Nasim 
Ali and Rau, JJ. in Nafar Chandra v. 
Kalipada Das (1), That case was converse 
to the present case and dealt with an order 
refusing to stay proceedings. I doubt 
whetker an order staying proceedings would 
amount to a decree. I should find it difficult 
to say that an order adjourning a case 
does conclusively determine anything. I 
might have felt disposed to refer this 
matter involving as it does a question of 
jurisdiction to a Division Bench. But an 
equally technical reply has been made to 
the technical objection. The petition has 
been directed against two orders—order 
No. 41 and order No. 47. Whatever might 
be argued with regard to order No. 47 it 
could not possibly be said that order No. 41 
decided anything. are 


On the merits the question in point has. 
recently been desidad by Edgley, J. in 


(1) 44 O W N 364; 188 Ind, Oss. 483; A I R 1940. 
Oal, 257; IL R (1940) 1 Oal, 393; 13 R O'L. ; 
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Kali Sudar” Roy v... Khum Chand (2), I 
entirely agreé with that decision and the 
reasoning upon which it is based. In the 
present case the opposite party's application 
was dismissed by the first Board under 
8. 17 (1) of the Act. In connection with the 
preliminary cbjection it may be noted 
that in this case it was assumed that the 
remedy was by appeal and not by revision. 
Inasmuch as the judgmentedebtor failed in 
.all Courts itis a matter of no importance. 
The present Rule is accordingly made 
absolute. The lower Oourt is directed to 
proceed with the execution proceedings in 
accordance with law, The opposite party 
will pay costs to the petitioner, hearing-fes 
being assessed at three gold mohurs, 


8. Rule made absolute. 


(2) 44 O W N 984; 191 Ind, Cas, 421; AIR 1940 Oal. 
473; 13 R O 244, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 457 of 1937 
December 6, 1940 
AGARWAL, 4. 
Mahant JANKI PRASAD—Puaintirs— 
APPELLANT 
Versus 

Tae GOVERNMENT or Tan 

UNITED PROVINOES— 
RESPONDENT 

Crown— Suit against—When maintainable—Suitin 
tort, if can be maintained —Costs of punitive Police 
illegally recorered from plaintiff — Suit against 
Province, if one im tort-—Oivil Procedure Code (Act V 
of 1908), e. 80-—-“Cause of action", scope of—Notice to 
Collector that punitive tax was illegally recovered 
from plaintiff andthat he could not be assessed for 
extra sum subsequently demanded from him— Plaintiff 
paying extra amount aubsequently~—Suit for recovery 
of the amount —Previous notice, if good—Police Act 
(F of 1861), s. 15-A, cl. 4 and cl. (2) — Assessment by 
Collector—No irregularity — Suit for recovery of 
amount paid, if maintainable in Civil Court— 
Kemedy of aggrieved plaintiff — Expression “after 
such inquiry’ — Inquiry by Subordinate of Col- 
lector under Collector's orders and supervision— W he- 
ther inquiry by Collector—“Inhabitant” in s. 15— 
Person having kothris in town, whether inhabitant of 
the town. 

The Secretary of State (the Province) can be sued 
only in respect of those matters for which the Hast 
India Company could have been sued, The words 
“liabilities incurred” in s. 42 of 21 and 22 Victoria 
‘Chapter 106, by which the Govt. of India -was trans- 
ferred to her late Majesty, cover acts of tort. Suit for 
the recovery of the costs of punitive Police alleged 
to have been illegally leviedfrom the plaintiff is one 
intort and is maintainable against the Secretary of 
State (now the Province), Peninsular and Oriental 
Steam Navigation Company v. Secretary of State for 
India in Council (5) and 18 Ind. Oas. 712 (6), relied on. 
128 Ind. Cas. 77 (1), Jehangir M. Cursetjiv. Secretary 
of State for India in Council (2) Shivabhajan Durga 
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Prasad v. Secretary of State for India (3) and 165 
Ind. Oas. 834 (4), distinguished. [p. 546, cols, 1 & 2.] 

The words “cause of action” under s. 80, Civil P. O., 
should not be construed in a narrow sense as the 
object of the section is merely to inform the defendant 
substantially of the ground of complaint. Where the 
plaintiff had informed the Collector that a certain 
amount was wrongly realized from him as punitive 
tax and also that he was not liable to pay the extra 
amount which had again subsequently been assessed 
on him, the notice is good for the maintainability of 
the suit for the recovery of the extra amount which 
the plaintif had paid subsequent tothe notice and 
the legality of which he had challenged in the notice. 
Secretary of State for India in Council v. Perumal 
ee (8) and 155 Ind. Cas, 1099 (9), applied. [p. 517, 
col. L 

‘When a statute provides a particular remedy a 
general remedy in the Oivil Court becomes barred, 
Section 15-A, cl. 4 of the Police Act provides that 
every declaration or assessment made or order passed 
by a Magistrate of the district under sub-s (2) shall 
be subject to revision by the Commissioner of the 
Division or the Local Govt. but save as aforesaid, 
shall be final, A suit in respect of the amount 
realized from the plaintiff on account of compensa- 
tion paid to the person injured ina riot, under the 
Govt. Notification under the Police Act, is not 
maintainable in the Civil Oourt, Even if it is main- 
tainable it is maintainable only on the ground of 
material irregularity in the proceedings of the Magis- 
trate. [p. 547, col. 2; p.548, col. L.) 

The words “after such inquiry" in s 15-A, cl. (2), 
Police Act, are very material, Wherethe inquiry was 
made by the Subordinate of the District Magistrate, 
but under his supervision and he sanctioned the 
assessment recommended by the Deputy Oollector 
after fully considering it together with the evidence 
given inits support and the objections made against 
it, this isa sufficient inquiry of the District Magis- 
trate. [p. 548, col. 2.] 

Where a person derives his income from some 
kothria within the area of a town, and those kothris 
are not waq} property the person is an “inhabitant” 
of the town within the meaning of s. 15-A, Police 
Act. fp. 548, cols, 1 &2,] 


S. 0. A. against the order of the Civil 
Judge Fyzabad, dated September 30, 1937. 


Mr, 6. N. Srivastava, for the Appellant. _ 
Mr. H. K. Ghosh, for the Respondent. 


Judgment.—This second “appeal arises 
out of a suit brought by the appellant 
Mahant Janki Prasad for recovery of 
Rs, 675 principal and 76/5 interest from the 
Govt. of the United Provinces through the 
Collector of Fyzabad. The suit has been 
dismissed by both the Courts below. 

A Hindu Muslim riot took place in 
Ajodhia on March 27, 1934. By Notifica» 
tion No. 232 P/VILI/219 dated April 7, 1934, 
the Local Govt. promulgated an order 
declaring that Ajodhia had been found 
to be ina disturbed and dangerous state 
and that from the conduct. of the inhabi- 
tants thereof, it was expedient to increase 
the strength of the regular local Police 
cadre. This was done under s, 15 cl, (1) of 
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the Police Act (V of 1861), This proclama- 
tion wasto remain in force for a period 
of six months but it was later on extended 
for another six months. It was ordered 
that the cost of the force should be realized 
from the Hindu inhabitants of the town 
and they would be liable to pay compensa- 
tion tothe Muhammadans who were in- 
jured. The plaintiff was mede to pay 
Rs, 208 on account of the costs of tke 
punitive Police and Rs. 242 on account of 
compensation. total Rs. 450 on January 17, 
1936. Later on March 24, 1936 he was 
made to pay Rs. 225 more, Rs. 12) on 
account of compensation and Rs 104 on 
account .of costs of the punitive 
Police. . 

The lower Appellate Court has held that 
the plaintiff did not give notice as required 
by s. 80 of the Civil P. O. in respect of 
the Item of Re. 225 paid by himon March 
24,1936, and so the suit in respect of it 


was not maintainable. It was further 
held that the District Magistrate's order 
that the plaintiff should pay Rs. 208 the 


cost of the punitive Police was valid. On 
these findings the suit was dismissed in 
toto. 

Ithas been argued before me by the 
learned Assistant Govt. Advocate that the 
suit was not maintainable at all as no 
action could be brought in the Civil Gourt 
in respect of an act of the State. He has 
relied on the eases of Mata Prasad v, 
Secretary of State for India in Council 
(7 O. W. N. 1209) (1), Jehangir M. Cursetji 
v. Secretary of State for India in Council 
(IL. R. 27 Bom. 189) (2), Shivabhajan 
Durga Prasad V, Secretary of State for 
India (I. L. R. 28 Bom. 314) (3) and 
Kanhaiya Lal v. Secretary of State for 
-India in Council (1936 O. W. N. 1140) 


It is a settled ruleof law that the defene 
dant can be sued only in respect of those 
matters of which the East Indis Company 
could have been sued. It was so held in 
the rulings cited above by the Assistant 
Govt. Advocate. Under 21 and 22 Victoria 
Chap. 106, the Govt. of India was transfer- 
red to her late Majesty and by the 42nd 
section it was provided that allthe bonds, 
debentures and other debt of the said 
Company in Great Britain and all the 
territorial debts and other debts of the said, 

(1) 70 W N 1209; 128 Ind. Oas, 77; 5 Luck 157; A I 
R 1931 Oudh 29, 

(2) 27 B 189, 

(3) 28 B 314. 

(4) 1936 O W N 1140; 165 Ind. Oas,834; 1936 OL R 
€81;9 R O 212; A I R 1937 Oudh 209, 
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Company, and all sums of money, costs 
charges and expenses which if this Act had 
not been passed would after the time 
appointed for the commencement thereof 
have been payable by the said company gut 
of the revenues of India in respect of or 
by reason of any treaties, covenants, cone 
tracts, grants or liabilities then existing 
and all expenses debts and’ liabilities 
which after the commencement of this Act 
shali be lawfully contracted and incurred 
on account of the Govt, of India and all 
payments under this Act shall be charged 
and chargeable upon the revenues of 
India alone asthe same would have been 
had this Act not. been passed and such 
expenses, debts, liabilities, and payments as 
last aforesaid had been expenses, debts 
and liabilities lawfully ecntracted and 
incurred by the said Oompany. It was 
held in Peninsular and Oriental Steam 
Navigation Company v. Secretary of State 
for India in Council (5 Bom. H.O. R. 
Appr. I) (5) that the words “liabilities 
incurred” cover acts of tort. The act come 
plained of by the plaintiff in this case is 
an act of tort and so the Govt.can be sued 
in my opinion. The present case is on all 
fourswith that of Kailash Chandra Nag 
v. Secretary of State for India (I. L,R. 40 
Ca]. 452) (6). That was also a case for 
the recovery of the costs of punitive Police 
alleged to have been illegally levied from 
the plaintiff and it was held that the suit 
was maintainable against theSecretary of 
State. Thecases cited by the learned 
Assisstant Govt. Advocate are distinguish- 
able. In (7 O. W.N, 1209) (1) the plaintiff 
had sued the Secretary of State for his. 
being improperly detained in jail, It was 
observed that one of the functions of Govt, 
in this country as a sovereign power 
is to take cognizance of offences coming, 
to its knowledge and to order the trial of 
such persons in accordance with law. In 
the case reported in 27 Bom. 189(2) the 
plaintiff had sued the Secretary of State. 
for defamation on- the allegation that there 
wasa resolution of the Bombay Govt. that 
he was guilty of misconduct as a public 
servant. It was held that the plaintiff held 
his office at the pleasure of the sovereign 
and the power of dismissal included powers 
of censure, In 28 Bom. 314 (3) the princi- 
pale of law enunciated above in 5 Bom. H.. 
O. R. Appx. I (5) was recognized. The case 
of 1936 O. W. N. 1140 (4) was also of a dis- 


(5)5 B HOR App.1. 
5 at 40 O 452; 18 Ind, Oas, 112; 17 O W N 315; 1701. 
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missal of a public servant, I may also 
mention the case ofthe Municipal Cor- 
poration of Bombay v. Secretary of State 
for India (A. I. R. 1934 Bom. 277) (7) in 
which it was held that there are three 
exceptions in respect of which the Secre- 
tary of State can be made liable although 
the acts may be acts of State. One of those 
exceptions is whenit can be shown that 
benefit has resulted to Govt. froma tort of 
one of its servants, This exception is ap- 
plicable in this case, 

I therefore hold that the defendant can 
be sued by the plaintiff for the money. 

The first point argued by the learned 
Oounsel for the appellant is that the lower 
Court was wrong in dismissing his claim 
for Re. 225 on the ground that no notice 
under s. 80, Civil P.O, was given. The 
assessment was first made on December 22, 
1934, but afresh assessment was made on 
January 16,1936. It was on account of the 


latter assessment that the plaintiff 
was required to pay Rs. 225in addition 
to the sum previously paid by him. 


The plaintiff gave notice under s 80, Civil 
P, O. on February 26, 1936. It was stated 
in the notice that the District Magistrate 
had by a notification dated January 16, 
1936, demanded payment of a further sum 
of Rs, 225, in addition to the sum realized 
for the Police and compensation purposes. 
The relief mentioned in the notice was 
that it be declared that the plaintiff was 
not liable for the taxes referred to above as 
assessed in a sum of Rs. 675, and that a 
decree for payment of Rs. 450, with interest 
be passed. It is to be noted that the pay” 
ment of Rs: 225, was made after this notice 
dated February 16, 1933. The lower Courts 
have held that as the plaintiff had not made 
the payment when the notice was given, it 
was nota valid notice in respect of this 
item. In the case of Secretary of State for 
India in Council v. Perumal Pillai, (L. L. R. 
24 Mad, 279) (8), three joint owners of land 
sued to recover a sum of money paid as 
water rates which they alleged had been 
illegally levied from them by Govt. in 
respect of Faslis 1302 and 1303. Notice of 
the suit was given in respect of 1302 Fasli 
alone. It was held that the notice was not 
invalid and that the words “cause of action” 
under s. 424 corresponding tə s. 80, should 
not be construed ina narrow sense as the 
object of the section is merely to inform the 
defendant substantially of the ground of 

(7) A I R 1934 Bom, 277; 152 Ind, Oas, 947;36 Bom 


LR 568; 58 B 660; 7 R B185. 
~ (8): 24 M 279, 
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complaint, [think the principle is appli- 
cable to this case also, The plaintif had 
informed the defendant that the amount of 
Rs. 450, had been wrongly realized from 
him and also that he was not liable to pay 
Rs, 225, which had been assessed, The 
same principle was held in Sourendra 
Mohan Sinha v. Secretary of State, (A. L R. 
1934 Patna 701) (9). The learned Assistant 
Govt, Advocate has relied on Kessoram 
Poddar & Co. v. Secretary of State for India 
(I. L. R. 54 Oal. 969) (10).- [think there is 
nothing against the plaintiff in that case. 
The principle laid down in the Madras and 
Patna rulings was approved but it was 
stated that the cause of action should be 
stated with some precision, In this case the 
plaintiff had stated his cause of action 


- with precision; I think that the lower Courts 


were wrong in dismissing this part of the 
plaintiff's claim on the ground that the 
notice given under s. &0 was not valid, 

The lower Oourts have dismissed the 
plaintifi’s claim for the recovery of Rs. 242, 
realized from him on account of compens 
sation to be paid to the Muhammadans, on 
the ground that the remedy of the plaintiff 
lay only in making a revision to the Oom- 
missioner of the Division or the Local Govt. 
Section 15A, cl. 4 of the Polica Act provides 
that every declaration of assassment made 
cr order passed by a Magistrate of the 
district under sub-s, (2) shall be subject to 
revision by the Oommissioner of the Divi- 
sion or the Local Govt. but save as afore» 
said, shall be final. When a statute pro» 
vides a particular remedy a general remedy 
in the Oivil Oourt becomes barred. Tha 
appellant's learned Counsel has relied on the 
case of the Secretary of State for India in 
Council v. Roy Jatindra Nath Chowdhury, 
(A, I. R. 1924 P. O. 175) (11). In that case 
it was held that proceedings of an assessing 
authority are subject to being quashed in 
the ordinary Courts of Law if they have been 
tainted by a fundamental irregularity. The 
same was neld in Mahabunnissa Bibi v. 
Secretary of State for India, (A. I, R. 1926 
Oal. 1064) (12). Rəliancə is placed on 
Nasaruddin Mandal v, Ananth Nath Chowe 


(9) AI R 1934 Pat. 701; 155 Ind, Oas. 1099: 16 PL T 

129; 14 Pat. 283; 7 R P 674, 
4 (10) 54 O 969; 107 Ind. Oss.’ 380; A I R 1928 
F, 


al, 74, ey 
(Ll) A I R 1924 P O 175; 74 Ind, Oas, 492; 21 A LJ 
730; 50 I A 235; 25 Bom. LR 1275; 28 O W N 493; 46 
M 751; 45 M L J 588; 33 M L T 235; (1924) M W N 
26; 2 Pat. L R 104; 18 L W 903; 40 Or, L 


(P O). 
set R 1926 Cal, 1084; 98 Ind, Oas, 334; 53 O 
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dhury, (A. I. R. 1926 Cal. 279) (13). In that 
case also it was observed that where the 
Legislature has set up a special tribunal for 
the purpose of deciding certain matters, 
such matters shall be heard by that tribunal 
and that tribunal alone. On the interpre- 
tation of the enactment in that case it was, 
however, held that it was not the intention 
of the Legislature to set up the Commissione 
er as the person finally to decide the point 
before the Court, Section 15A, cl. (4) of 
the Police Act clearly provides that sub- 
ject to revision by the Commissioner or the 
Local Govt, the order of the Magistrate 
shall be final, 

I, therefore, think that a suit in respect 
of the amount realized from the plaintiff 
on account of compensation was not main- 
tainable in the Civil Court. Even if it is 
maintainable itis maintainable only on the 
ground of material irregularity in the pro- 
ceedings of the Magistrate. 

It is argued on behalf of the appellant 
that under s. 15A of the Police Act the 
assessing authority is tte District Magis- 
trate alone but in this case the assessment 
was made by his subordinate and that the 
assessment could be made only in respect 
of an inhabitant of Ajcdhia which the 
plaintif was not. The words in s. 15A, 
cl. (2) are to the effect that the Magistrate 
of the district after such inquiry as he may 
deem necessary can assess fhe amount of 
compensation to be paid by the inhabitants. 
The words “after such inquiry” are very 
material. It appearsthat in this case the 
inquiry was made by the Subordinate of the 
District Magistrate, but under his supervi- 
sion and he sanctioned the assessment re- 
commended by Mr, Day, Deputy Collector 
after fully considering it together with the 
evidence made in its support and the 
objections made against it. I think this 
‘was a sufficient inquiry of the District 
Magistrate, 

As regards the other point, the word 
“Snhabitant” has been defined in s. 15 of 
the Police Act and under the definition is 
included persons who themselves or by their 
agents or servants occupy or hold land or 
other immovable property within such area 
and landlords who themselves or by their 
agents or servants collect rents direct from 
ryots or occupiers in such area notwitkstand- 
ing that they do not actually reside therein. 
In this case it has been found by both the 
Courts below that the plaintiff derived 
income from seme kothris within the area 


(13) A I R 1926 Cal. 279; 90 Ind. Cas. 700; 52 O 
943° | 


NARASIMHA RAMA RAO V. VENKATARAMAYYA (MADR,) 


19210 


of Ajodhia. It has alsə been found that 
those kothris are not wakf property. I 
am bound by these findings in second 
appeal. 

I, therefore, hold that neither of the two 

objections of the plaintiff have any force. 
As there has been no material irregularity, 
the plaintiff cannot come to the Civil Court 
in regard to the assesement. 
_ The iower Courts have dismissed the suit 
in respect of Rs. 208, on account of the cost 
of the punitive Police on the ground that 
the action of the District Magistrate was 
legal. The plaintiff before me challenges 
the validity of the Magistrate's proceedings 
on the ground that the assessment was not 
made by the District Magistrate and that 
he was not an inhabitant of Ajodhia. I 
have discussed both these points and 
decided them against the plaintiff, The 
lower Court's decree refusing to award 
Rs, 208, to the plaintiff is quite correct. 

The plaintiff's claim in respect of Rs, 225, 
which he paid on March 24, 1936, has not 
been decided on the merits. It has been 
thrown out by the lower Courts on the 
ground that ths plaintiff did not give any 
valid notice in respect of that amount. 
I have held above that the notice was valid. 

I, therefore, allow the appeal tc this extent 
that the lower Court's order dismissing the 
claim in respect of Rs. 225, is set aside and 
the case remanded to the first Court through 
the Appellate Court for decision on the 
merits, Oosts in this Oourt relating to this 
amount will abide the result. The appeal 
in other respects is dismissed with costs, 


D, Order accordingly. 





MADRAS HIGH COURT 
Full Bench 
Appeals Nos, 234 fan 235 0f 1937 
an 
Civil Miscellaneous Petitions Nos. 980 
and 981 of 1940 
April 30, 1940 
Lraou, O, J., Kine AND SOMAYYA, JJ. 
KATIKINENI VENKATA GOPALA 
NARASIMHA RAMA RAO— 
APPELLANT 
versus 
OHITLURI VENKATARAMAYYA— 
RESPONDENT 

Evidence Act (I of 1872), es. 74, 65 (e)—Profit 
and loss statement and statement ahowing details of 
net income filed in support of return of income 
furnished under s. 22, Income Tax Act, whether 
public documents—Certiyied cupies of these documenta 
tf admissible under s, 65 (@)—Income Tax Act (XI 
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of 1922), s. 54—Scope—If prohibits putting in 
evidence certified copy of income-taz return when tt 
ts public document — Evidence — Admiasibility— 
Document legally admissible cannot be excluded on 
ground of public policy. 

-The words “documents forming the acta or records 
of the acts”? in s. 74, Evi. Act should not be so 
restricted as to be confined to those parts only 
of an income-tax record which the Intome-tax 
Officer has himself prepared and to exclude docu- 
ments which he has himself called for or which 
have been admitted to the record for the purposes 
of the assessment. The record of an income-tax case 
must be regarded as the record of the acts of the 
Income-tax Officer in making his assessment and 
therefore any document properly on the record is 
just as much a public document as the final order 
of assessment. Hence, a profit and loss statement 
and a statement showing the details of net income, 
filed by anassessee in support of his return of 
income furnished under s. 22, Income Tax Act, are 
public documents with reference to s. 74, Evi, Act of 
which certified copies would be admissible under 
B. 65(e), Evi, Act.’ 189 Ind, Oas. 722 (1), overruled 
Tp. 556, col. 2; p. 553, col. 2.) 

(Oasa-law discussed.) 

While s. 54, Income Tax Act prohibits the dis- 
closure, except on specified occasions of matters con- 

“nected with an assessment to income-tax and 
prohibits a Court from requiring a public servant 
to produce the documents mentioned in the section 
or to giveevidence in respect of them, it does not 
follow that the Court may not admit in evidence a 
document which falls within s. 54 (1), This will 
depend on whether the document is admissible 
under the provisions of the Evi. Act. Section 54 
does not make the issue of a certified copy of an 
income-tax return to an assessee unlawiul. The 
return is a confidential document and cannot be 
disclosed to a third party, but there can be no 
objection tothe maker of the return having a copy 
for his own purposes if heso desires, So far as 
the assesses is concerned heis not bound to treat 
the document as confidential, There is nothing in 
s. 54 which prohibits a party from putting in 
evidence a certified copy of an income-tax return if 
that return isa public document. [p. 554, col. 1; p. 
551, cola 1 & 2.} 

Per Wadsworth, J., in order of reference the 
ground of public policy is not a sufficient reason for 
excluding from evidence any document which is 
legally admissible under the Evi. Act and is not 
excluded by any statutory prohibition, Venkata- 
ramana v. Varahala (2), relied on, [p. 553, col. 1.] 

As. and ©. Mise, P. against the decrees 
of the Sub-Judge, Ellore, dated March 29, 
1937, 

Order of Reference 


Wadsworth, J.—These two appeals 
raise the question of the liability of 
the appellant on two missing promissory 
notes, one for Re. 9,704 dated February 16, 
1932 and the other Wor Rs. 24,400 dated 
February 13, 1933. The former promisscry 
note formed the subject-matter of O. R, 
No, 14 of 1935 against which A. S. No. 234. 
is preferred. The execution of this prce 
missory note was admitted but the defen- 
dant (appellant) pleaded that it was 
discharged except for a small amount. 
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The second promissory note formed the sub= 
ject-matter of O. S. No, 28 of 1936 (against. 
which A, B. No, 235 is filed) and its execu- 
tion is totally denied by the appellant. The 
promisee (plaintiff) was a well-to-do Vaisiya. 
money-lender and it is common ground that. 
up to March 28, 1934, he and the defendant. 
an important Mokhasadar, were on very 
friendly terms and had considerable deal- 
ings. On February 1,1934, the defendant. 
made over the income fron some of his 
lands to his wife for a term of years and it. 
is said that this transaction made the res- 
pondent uneasy about his advances to the 
appellant. On February 17, 1934, both the 
parties were at Ellore and itis alleged that 
the respondent, accompanied by P. W. No.2 
who is admittedly a member of the same 
community and indebted to the respondent, 
visited a Vakil (P, W. No. 3) who also belongs 
to the Vaisiya community and. who is the 
legal adviser of P. W. No. 2, That Vakil 
was asked to draft a -promissory note in 
renewal of previous debts due from the 
appellant to the respondent, the promise 
sory note to be executed by both the 
appellant and his wife because of the 
alienation in the wife's favour already 
referred to. 

The plaintiff's case was that the Vakil 
was shown both the promissory notes not 
only the note for Rs. 9,000 odd but also 
the note for Rs. 24,400 and that he pre- 
pared a draft with reference to those two 
notes which were to be renewed by the 
joint promissory note. It is alleged that 
in the same evening the draft was handed 
over to the appellant in the shop of 
P. W. No. 2 and that an arrangement . 
was made that the appellant should send. 
word to the respondent, so that the latter 
might come to the appellant's house for 
the execution of the new promissory note. 
The respondent leaves at Chintalapudi, 
the appellant at Pothanur some five miles. 
away from Chintalapudi. On March 28, 
1934, there was a meeting of the Ohintala- 
pudi Taluq Board of which both the plain- 
tiff and the defendant were members. It 
is alleged that there was on that day some 
slight misunderstanding between them 
arising out of a vacancy on the District 
Educational Council, There is nothing to 
show however that there was any serious 
quarrel and the incident is only referred 
to on behalf of the appellant as indicating 
that the appellant would not be very likely 
to have to send an invitation on the follow- 
ing day to the respondent. It is by no 
means clearly established that any real mis». 
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understanding did in fact arise. On March 
29, it is alleged that the appellant sent 
bis servant, G. Sitayya, who has not been 
examined, to the respondent to ask him to 
ecme on the following day with the notes to 
Pothanur for the execution of the joint pro- 
missory note. On the same evening, it is 
alleged that the appellant himself visited 
the respondent and told him that he and his 
wife wculd execute a fresh promissory note 
and ssked him to bring the prior notes, At 
the same time he is alleged to have borrow- 
ed a further sum of Rs. 300. 

On March 30, 1934, the respondent went 
to Pothanur accompanied by his brother 
Sitayya, (who has not been examined) and 
a defendant iP. W. No. 22) in a cart driven 
by D. W. No. 2. D. W, No.2 denies that 
he drove the cart and even denies that he 
‘knows how, to drive a cart and there is 
reason to think that he has been won over. 
The party is said tohave met P. W. No. 12 
and P. W.No.17 ontheway to Pothanur 
and to have told them the purpose of their 
journey. P. W. No. 12 is indebted to the 
plaintiff and P. W. No. 17's evidence is 
contradicted by D. W. No. 1 with reference 
to the object with which he had gone out 
that day, Little importance can be attached 
to either of these witnesses, When they 
arrived atthe appellant’s house, the rese 
pondent and his companions were asked to 
goand get their focd and return after 
wards, They are alleged to have hada 
meal in the house of the village school- 
master (D. W. No. 10) who has been ex- 
amined to deny this occurrence. He is 
however, obviously subject to the influence 
of the appellant and no weight can be 
attacked to his denial. When the respon- 
dent and his companions returned to the 
appellant’s house shortly after noon, it is 
alleged that the proceedings were witnessed 
by three independent witnesses. One is 
P. W. No. 4, a Christian employed ina 
Ohintalapudi tannery, whois said to have 
gone there accidentally when going on his 
rounds collecting skins. He is mentioned 
as an eye-witness in the report to the Police 
made the same evening and there is no 
apparent reason for him to be introduced 
into the case unless he was actually present. 
He generally supports the respendent’s 
story. 

Besides him three other persons belong- 
ing to the village of Ganicherla, four miles 
from Pothenur, are said to have been 
present. They are P, Ws. Nos. 5 and 6 and 
another man who has not been examined. 
* Their presence is not mentioned in the 


NARASIMHA RAMA RAO V. VENKATARAMAYYA (MADR.) 


“19210 


complaint to the Police. P. Ws. Nos. 5 and 
6 are both indebted to the plaintiff. They 
are eaid to have gone to the respondent's 
house to buy timber, They support the res- 
pondent’s version of the occurrence but the 
fortuitous presence ofthese persons who 
are indebted tothe respondent at the time 
of thisoccurrence must necessarily be suse 
picious and the suspicion is enhanced by the 
omission of their names from the complaint 
to the Police. Ne great weight can therefore 
be attached to their evidence. The rese 
pondent’s story of the occurrence at 1 P.M. 
on March 30,is briefly this : f 

He and his party were sitting on the 
verandah, The appellant went inside to 
call his wife and came out saying that his 
wife was behind the door, she being a lady 
who does not appear in public, The appel- 
lant said that he would read the notes to 
his wife and asked the respondent for them, 
The respondent handed over the whole 
bundle of promissory notes. The appele 
lant began reading out the note for 
Rs, 24,400 and suddenly rushed into the 
house with the notes in his hand and 
bolted the door from inside. He then 
called to his servant Subbayya, whose 
presence is spoken to by all the respons 
dent's witnesses, and told him to drive the 
respondent's party away, Then some 25 or 
30 of the appellant's servants came with 
sticks and drove them out, The respondent 
and his companions returned on foot to 
Chintalapudi meeting P. W. No, 12 and 
another onthe way. P. W. No 12 is 
significantly another of the plaintiff's 
debtors and his evidence carried the matter 
little further, At 10Pp. M on the night 
of the 30th, the respondent made a com- 
plaint to the Obintalapudi Police. This 
complaint (Ex. 13) states that the appellant 
was indebted under the two promissory 
notes the second of which was in respect 
of the respondent's wife's money, that as a 
result of the conveyance of the appellant's 
property to his wife, the respondent pressed 
for payment and on the invitation of the 
appellant went to Pothanur with his bro» 
ther and P. W. No, 22 taking ‘the afore- 
said promissory notes” and it mentions 
the cartdriver D, W, No. 2. The appel» 
lant asked them to come back at noon so 
that ail tbe old promissory notes could be 
read over to his wife, Exhibit 13 then dese 
cribes briefly the incident in the afternoon 
mentioning the presence of P. W. No. 4, 
There are certain significant omissions 
from Ex. 18. The most important is that 
it says nothing about the respondent's 
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brother Mallayya to whom the major portion 
of the money due under the promissory note 
for Rs. 24,400 is alleged to have been 
originally due. It does not mention the 
presence of P. Ws. Nos. 5and 6 nor does 
it refer tothe witnesses who are said to 
have met the respondent on his way to and 
from Pothanur, 

This complaint was investigated by the 
Police. .On April 4, 1934 the respondent 
- made a statement to the Police which is 
Ex. 17, In that statement he says that the 
promissory note for Rs. 24,400 was executed 
in substitution for two debts due under 
promissory notes by the appellant to the 
respondent's wifeand his brother Mallayya. 
The respondent was apparently asked if 
this larger promissory note was mentioned 
in his ledger and he said that he would 
search for the ledgers and then say that 
he could not say if that amount was 
entered separately in another book or if it 
was enteredin the usual book and he 
could not say ifhe had opened a ledger 
in his wife’s name. He said that he had 
taken his account books on April 1, to 
show to his Vakil with reference to a Civil 
suit, and had handed them over to hia 
younger brother and that he would make 
afuller statement after sending for the 
books from Ellore. It must be conceded 
that the terms of the statement to the 
Police donot suggést that the respondent 
at that time was confident that the details 
regarding this transaction for Rs. 24,400 
would be found in his ordinary accounts. 
The criminal case against the appellant 
failed and subsequent revisional proceed- 
ings werealso unsuccessful, The respone 
dent thereafter filed first a suit on the 
admitted promissory note for Rs. 9,000 odd 
andit was only after this suit had made 
some progress that the further suit was 
filed on the promissory note for Rs. 24,400 
and the two suits were clubbed together 
for trial. 

There are numerous circumstances in 
this case which have madeit very difficult 
to cometoa confident conclusion. Prima 
facie, the evidence adduced by the respon- 
dent regarding the occurrence at Pothanur 
is such as to give rise to suspicion. Nearly 
all the witnesses who speak to this occur- 
rence are his castemen or demonstrably 
persons amenable to his influence, The 
delay in filing the criminal complaint was 
sufficient to permit of some exaggeration 
ifthe complainant had been so minded. 
.The omission of reference to Mallaya’s 
- debt in-Ex, 13, the addition to the original 
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story of saveral apparently interested 
witnesses and the non-committal attitude 
of the respondent on April 4, when 
questioned about his accounts, were also 
circumstances which would justify a 
suspicion that we had to deal: with a 
story which was undergoing develop- 
ments; and it may well have been that 
these suspicious factors led to the failure 
of the criminal case. On the other hand, 
there are many circumstances which 
prevent us from rejecting the respondent's 
story as a completely false story, though no 
doubt it was supported by a considerable 
volume of dubious evidence. It cannot be 
denied that something must have happened 
at Pothanur on March 30, which led to 
the complaint (Ex, 13) and we see no reason 
to doubt that the incident which led to this 
complaint was witnessed by the tennery 
employee (P. W. No. 4). Otherwise, there is 
no apparent reason for including his name 
in that complaint. It was probably also wite 
nessed by the cartedriver, D. W. No. 2, who 
has been prevailed upon to deny all know- 
ledge of the occurrence. 

The defence story is a complete denial of 
the whole occurrence coupled with a denial 
of the execution of the promissory note for 
Rs. 24,400 and the prior notes which led 
up to that transaction and also with a story 
of discharge of the earlier promissory note 
except for a sum of Rs. 500 odd. Now, 
it seems tous clear that the defence evi» 
dence musi be to a great extent, if not ene 
tirely, false evidence. It is common ground 
that the respondent and the appellant, both 
men of influence and position, were on very 
friendly terms up to March 30, 1934; the 
slight incident on the 28th, even if true, 
was admittedly not of such importance as 
to effect generally friendly relationship. In 
such circumstances, it is incredible that the 
respondent, a rich Vaisiya money-lender, 
should have invented out of nothing at all 
a completely false story of an outrageous 
crime whereby he could fasten upon his 
friend a liability for approximately 
Rs, 34,000 which was not true at all. 16 
would of course be quite conceivable, if 
there had been a violent quarrel between 
the parties connected with the admittedly 
genuine promissory note for Rs, 9,000 odd, 
and resulting in the destruction or appro- 
priation of this promissory note, that the 
respondent might have utilized the interval 
between this incident and his complaint to 
exaggerate the story and add toit a false 
claim for Rs. 24,000, and in sucn circum» . 
stances it is conceivable that the appellant ` 
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might have retaliated by putting forward a 
false story of discharge of the admitted proe 
missory note and have denied the whole 
occurrence in order to support his false 
story of discharge. 

Such a theory would explain the delay in 
the complaint and its omissions, the hesita» 
tions of the respondent in his first state- 
ment to the Police and the anxiety of the 
respondent to add to his witnesses a num» 
ber of persons subject to his control who 
would support the details of his story. It 
would also explain the anxiety of the ap” 
pellant to repudiate the whole occurrence, 
his unwillingness to produce his own ac- 
counts and the not very convincing evidence 
adduced by him of the discharge of the 
earlier promissory note. But sucha theory 
can only be entertained in the absence of 
reliable evidence that this promissory note 
for Rs. 24,400 was in existence before 
March 40. If the respondent can prove that 
this large debt was evidenced by a promis» 
sory note which had been in his possession 
long before tbis alleged occurrence on 
_ March 30, 1934, itis incredible that he 
would have concccted a false story of the loss 
of the promissory note instead of simply 
‘filing a suit upon it, We are unable to 
accept the theory that there was no occur- 
rence at Pothanur on March 30, 1934, and 
unless it is possible to show that the respon- 
dent's story of what happened that day has 
been exaggerated probably by the inclusion 
of a promissory note for Rs. 24,400 which did 
not exist amongst the documents lost on 
that day, the only possible inference from 
the appellant's denials, from the false evie 
dence which he has adduced, from the 
suppression cf his accounts and from the 
failure to examine his two servants, Sitayya 
and Subbayya who are alleged to have 
taken part in this occurrence, is that the 
respendent’s story must be substantially 
true. 

The main question in this casa therefore 
becomes the question whether the existence 
of this promissory note for Re. 24,400 be- 
fore March 30, 1934, has been satisfacto- 
tily demonstrated, (After examining certain 
evidence the order proceeded further.) The 
mest conclusive piece of evidence on this 
question of the previous existence of the 
promissory note for Rs. 24,000 is provided 
by Bza. E and H which are certified copies 
of the income statement and profit and loss 
statement, the latter purporting to have 
been signed by the plaintiff on May 17, 
. 1933, the former of which sets forth this 
_ debt of Re. 24,400 as due to the respondent. 
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There is, however, aserious difficulty with 
reference to the admissibility of this evie 
dence. Objection was taken to it at the 
time when it was tendered and we deem it 
necessary to refer to a Full Bench the 
qsestion of its admissibility in view of 
the decision of our learned brothers 
Burn and Stodart, JJ. in Mythili Ammal 
v. Ammal Janaki (1). In our opinion, 
the evidential value of these income- 
tax documents is such that if they are 
admitted, the correctness of the lower 
Court’s conclusion is clear, If they are to 
be rejected, we shall have to decide here- 
after whether the remaining evidence is 
sufficient to establish the pre-existence of 


_this note for Rs. 24,400, which if establish- 


ed, seems to us, in view of the defendant's 
denials and suppressions, to warrant the 
decree which has been given. 

The legal difficulty may be briefly stated, 
Exbibits & and H, are both certified copies. 
If the original is a public document within 
the meaning of s. 74, Evi, Act, then the 
certified copies are good secondary evie 
dence of that original under s. 65 (e). If 
these statements are not public documents 
we are unable to see how the certified 
copies can be admitted into evidence under 
any otber clause of s, 65, Evi. Act. 
Section 74 defines public documents as 
documents forming the acts or records of 
the acts: (1) of the sovereign authority, (2) 
of official bodies and tribunals and (3) of 
public officers, legislative, judicial and 
executive, and the term includes also public 
records, kept in British India of private 
documents. The question is whether an in- 
come-tax return and the statements accome 
panying it form part of the record of the 
act of the Income-tax Officer who makes the 
agsassment. In the casa just referred to 
the learned Judges decided, without quot» 
ing any authority other than the statutory 
provisions, that it was the policy of the 
law that statements made in income-tax 
returns should not be used in evidence 
against the person making them or against 
anyone else, that income returns could 
not be proved by secondary evidence and 
that the income-tax return was not part of 
the record of the act of assessment and not 
a public document as defined in 2, 74, Evi. 
Act, 

In coming to this conclusion, the learned 
Judges appear to have been greatly infiu- 
enced by the provisions of s. 54, Income 

(1) 9399M W N 1237; 189 Ind. Gas. 722; 50 L 


W 815; A 1R 1940 Mad 161; I LR (1940) Mad 329; 
13 R M3814. ; 
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Tax Act, which prohibits the disclosure by 
any public servant of particulars contained 
in an income-tax return or statement. Now, 
quite clearly, this section applies only to 
disclosures and does nog prohibit the Ine 
come-tax Officer from giving to the person 
wko made the return a copy of that return. 
In fact, we are informed that the departe 
mental orders expressly provide for the 
giving of such a copy to the assessee on 
application. It seems to us that there is 
no ground of public policy which would 
prevent such an assescee from using in 
evidence such a copy when it has been 
granted to him, Nor are we convinced that 
the ground of public policy is a sufficient 
reason for excluding from evidence any 
document which is legally admissible under 
the Evi, Act and is not excluded by any 
statutory prohibition. This view has been 
adopted in the case in Venkataramana Y. 
Varahalu (2), a decision of Varadachariar 
and Pandrang Row, JJ., anterior to the 
decision cf Burn and Stodart, JJ. but ap- 
parently not brought to their notice. 
Varadachariar and Pandrang Row, JJ. 
were actually dealing with a copy of a 
Statement recorded by the Income-tax 
Officer which clearly was a public docu 
ment and they held that certified copies of 
such a statement were admissible notwith- 
standing the provisions of 8. 54, Income Tax 


The learned Judges refer toa decision in 
Anwar Ali v, Tofazal Ahmad (3), wherein 
a single Judge held that income-tax res 

‘turns being made confidential by s 5}, 
Income Tax Act, certified copies of such 
a return could not lawfully be given and 
if given could not be used in evidence. 
In Devidutt v, Shriram Narayandoss (4), at 
p. 329, a Bench of the Bombay High Court 
held that certified copies of an income: 
tax return could not be given in evidence, 
because the return is not a public docu- 
ment within the meaning of s. 74, Evi, 
Act, and that the prchibition in s, 54, 
Income Tax Act, was sufficient to warrant 
the view that a certified copy could not 
be lawfully cbtained and would not be 
admissible in evidence if obtained, It 
seems to us that these decisions raise a 
question of far reaching importance. With 
all respect to the learned Judges who 
have held otherwise, we do not consider 
that the prohibition against the disclosure 
RMR DA WwW N 1028 50 L W 681; A IR 1940 
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(3) 2R 391; 84 Ind. Cas. 487; A IR1925 Rang 84. 
(4) 56 B 324 (329); 187 Ind, Gag. 381; A I R 1932 
Bom 291; 34 Bom L R 236; Ind. Rul, (1932) Bom 245. 
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of the contents of an income-tax return 
can have any bearing on the admissibi- 
lity of the contents of that return filed 
at the instance of the person who made it. 
If the income-tax return is a part of the 
record of the act of the Income-tax Officer 
making the assessment, a certified, copy of 
that dccument can lawfully be given, sub- 
ject to the prohibition against disclosure in 
s. 54, Income Tax Act, If it has been so 
given, then by the terms of s. 65, Evi. 
Act, it is, no matter who produces it, good 
evidence of the original, provided that the 
original is a public document ; and we dc 
not think that considerations of public 
Policy can warrant its exclusion from 
evidence, If an income-tax return is not a 
public document, as being part of the 
record of the act of the assessing officer, 
itis difficult to see how a plaint c” written 
statement in a civil suit ora complaint in a 
criminal case can be deemed to be public 
dceumentssuch as can be proved by the 
production of certified copies. Ib is the 
almost universal practice of the Oourts 
to grant certified copies of such documents 
and to admit them in evidence, though the 
admissibility of a certified copy of a plaint 
appearsto have been successfully challeng- 
ed in one or two cases not of this High 
Court. 

We are inclined to the view that an 
income-tax return, being the basis of the 
Incomestax Officer's assessment, must be 
treated as part of therecord of the act of 
assessment and must therefore be regarded 
as a public document of which a certified 
copy can be given in evidence. The matter 
however being the subject of somewhat 
conflicting rulings of Benches of this High 
Court, we refer to a Full Bench the follow- 
ing question : “Whether a profit and loss 
statement and a statement showing the 
details of net income, filed by an assessee 
io support of his return of income fur- 
nished under s. 22, Income Tax Act, are 
public documents with reference to, 8. 74, 
Evi. Act, of which certified copies would 
be admissible under s. 65 (e), Evi. Act.” 

Messrs. P. V. Rajamannar, K. Subba 
Rao and D. Suryaprakasa Rao, for the 
Appellant. 

Sir Alladi Krisknawamy Iyer, Messrs. 
Nugent Grant and V. Suryanarayana, for the 


Respondent, 
OPINION 


Leach,G. J.—Before proceeding to ex- 
amine the provisions of the sections of the 
Evi. Act mentioned in the question 
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‘under reference, it is desirable to state the 
effect of s. 54, Income Tax Act, 1922, as in 
some cases where certified copies of the 
income-tax documents have been tendered 
in evidence its provisions have been mis- 
understood and misapplied, Sub-section (1) 
of 8. 54, Income Tax Act, states that all 
particulars contained in a statement made, 
return furnished, or accounts or documents 
produced under the provisions of the Act, 
or in evidence given in the Court of pro- 
ceedings under the Act other than pro- 
-ceeding under Chap. VIII (which relates to 
offences and penalties) or in a record of 
an assessment proceeding, or a proceeding 
relating tothe recovery of a demand shall 
be treated as confidential, and notwith- 
‘standing anything contained in the Evi. Act, 
1872, no Court shall be entitled to require 
a public servant to produce a document 
referred to in the section or to give evidence 
thereon. Sub-section (2) provides for the 
punishment of a public servant who une 
lawfully discloses particulars of an income- 
tax matter. Sub-section (3) sets out the 
occasions on which disclosure can lawfully 
be made. ` Itis not necessary to set them 
out as the provisions of sub's, (3) have no 
application here and have no bearing on 
the reported decisions which have relation 
‘to the application of s, 54. 

While s. 54, prohibits the disclosure, ex- 
cept on specified occasions of matters con» 
nected with an assessment to income-tax 
and prohibits a Oourt from requiring a 
public servant to produce the documents 
mentioned in the section or to give evidence 
in respect of them, it does not follow that 
the Court may not admit in evidence a 
document which falls within s. 54 (1). This 
will depend on whether the document is 
admissible under the provisions of the 
Evi. Act. Paragragh 85 ofthe notes and 
‘instructions compiled by the Income-tax 
Department for the guidance of its officers 
states thatthe following persons shall, in 
practice, be allowed to inspect or to receive 
copies: (1). Inany case the person who 
actually made the return ; (2) any partner 
(known to be such) in a firm registered or 
unregistered to whose income the return 
relates ; and (3) the manager of a Hindu 
undivided family to whose income the 
return relates,or any other adult member 
of the family who has been treated as 
representing it. There is nothing ins, 54 
to prohibit this practice and it is only 
‘right that a person who is concerned with 
an assessment should be allowed to obtain 
copies of the documents relating to his 
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assessment to income-tax should he so 
desire. and if copies are supplied he may 
put them in evidence in a suit if the 
Evi. Act allows it. I will now turn to the 
relevant provisions of the Evi. Act. Bec- 
tion 74 says that the following documents 
are public documents: (1) documents forme 
ing the acts or records of the acts, (4) of 
the sovereign authority, (ii) of official 
bodies and tribunals, and (itz) of public 
officers, legislative, judicial and executive, 
whether of British India or of any other part 
of His Majesty’s dominions, or of a foreign 
country ; (2) public records kept in British 
India of private documents, 

Section 75 states that all other documents 
are private. Section 76 provides that every 
public officer having the custody of a public 
document, which any person hag a right to 
inspect, shall give that person on demand 
a copy of it on payment of the legal fees 
therefore, together with a certificate written 
at the foot of the copy that it is a true copy. 
Section 77 says that certified copies may be 
produced in proof of the contents of the 
public documents or parts of the public 
documents of which they purport to be 
copies, Therefore, if a document is a 
public document, it may be proved by 
means of the production of a certi- 
fied copy. Private documents must be 
proved by primary evidence, except in 
such cases where secondary evidence is 
permitted under the provisions of s. 65, 
Olause (e) of that section allows secondary 
evidence to be given when the original is a 
public document within the meaning of 
a. 74 If an income-tax return or a statement 
filed in support of it is a public document 
within the meaning of s. 74, certified copies 
will be admissible under s. 65 (e). The 
answer to the question whether a document 
of this nature is a public document depends 
on whetherit is a document forming an act 
or the record of an act or acts of an Income» 
tax-Officer. Before stating opinion on the 
question I will first refer to certain of 
the cases which have been quoted in 
argument. 

In Anwar Ali v.Tofazal Ahmad (3), a 
single J udgeof the Rangoon High Court held 
that income-tax returns being made confiden- 
tial by reason of a. 54, Income Tax Act, and 


‘the disclosure cf their contents being a 


punishable offence, certified copies cannot be 
admitted in evidence, The Court did not 
consider the effect of a. 74, Evi. Act, and 
decided against the admissibility of the 
certified copies submitted on the ground that 
s. 54, Income Tax Act, made the issue of 


‘state policy or privilege, 
-Income-tax Officer would not be fulfilling 
his duty if he refused to allow an assessee 


-admissible under the Evi, Act. 
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-copies unlawful and made the disclosure of 
‘the particular contents in the return an 
‘offence punishable with imprisonment, In 


my opinion, there is here a misconception. 
Section 54 does not make the issue of a 
certified copy of an income-tax return to an 
assesses unlawful. The return is a confie 
dential document and cannot be disclosed 
fo a third party, but there can be no 


‘objection to the maker of the return having 


a copy for his own purposes if he so desires. 
So far as the assesseo is concerned he is 
not bound to treat the document as con» 
fidential. 

A Bench of the Bombay High Court 
considered the question of the admission 


-of certified copies of income-tax returns in 


Devidutt v. Shriram Narayandass (4), and 
held that they were not admissible, but 


‘the decision was based on a different ground 
‘from that given by 
‘Court in Anwar Ali v. 


the Rangoon High 
Tofazal Ahmad 
(8), The reason given here was that the 
assessee had no right to inspect the original 
documents in tke custody of the Income-tax 


‘Officer and the latter was not bound to 


give certified copies to the asseasee on 


-demand. It was considered that the words 


“right to inspect” in s. 76, Evi. Act, exclude 
all such documents as a Govt. Officer has a 
right to refuse to show “on the ground of 
ete,” But an 


Ifthe did go he 
Placing an assessce at a dis. 


to inspect his own return. 
might be 


-adyantage when the assesses was objecte 


ing to an improper assessment. The 
Bombay High Oourt, however, considered 


‘that there was nothing in the terms of 


s. 54, Income Tax Act, and the intention 


-of the Legislature underlying it, prohibiting 
-an assessee from giving secondary evidence 


of the contents of the return mads by him 
or on his behalf or of the assessment order 
made upon him or his firm on that return, 
where such secondary evidence would be 
Where 
the original cannot be produced the best 
secondary evidence must be a true copy. - 

A Bench of this Court (Varadachariar 
and Pandrang Row, JJ.) held in Venkata- 


-rama Y Varahala (2), that a certified copy 


granted to an assessee of a statement made 
by him on oath before an Income-tax 


-Officeris admissible in evidence and there 


is nothing ins. 54, Income Tax Act, or any 


-of the provisions of the Evi. Act which 
- precludes its admissibility, 
.was regarded as being a public document 


The statement 
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because it was a statement recorded by 
and therefors 4 
document forming a record of his act. 
Though they did not accept the Bombay 
interpretation of s. 76, Evi. Act, the 
learned Judges coneurred in the opinion 
expressed by the Bombay High Court ia 
Devidutt v. Shriram Narayandoss (4), that 
an income-tax return is not a public docu- 
ment, They did not say so, but it isto be 
gathered from their judgment that they 
did notregard an income-tax return asa 
public document because it is prepared 
by the assessee, 

The question whether an income-tax res 
turn is a public document was discussed at 
some length by a Bench of this Court 
(Burn and Stodart, JJ.) in Mythili 
Ammal v. Janaki Ammal (1), and the 
conclusion arrived at was that it is not 
a public document within the mean- 
ing of s. 74, Evi. Act. The learned 
Judges considered that it was impossible 
to infer from the wording of the Act that a 
return made by an assesses is either part 
of the act of the Incomestax Officer or part 
of the record of the act of that officer. In 
their opinion, to allow a person who comes 
into possession of a certified copy of a 
return to produce it in Oourt, and so prove 
the contents of the return, would be de» 
feating the express provisions of s.54. I 
have said sufficient to indicate that in my 
opinicn there is nothing in s. 54 which 
prohibits a party from putting in evidence 
a certified copy of an income-tax return 
if that return is a public document and 
that the learned Judges misunderstood the 
effect of that section, It only remains to 
be considered whether the opinion that 
an income-tax return is outside s. 74, Evi, 
Act, is correct. 

The judgments in Venkataramana v. 
Varahala (2) and Mythili Ammal v. Janaki 
Ammal (1) indicate that in the opinion 
of the learned Judges who decided those 
cases a document on the record of an 
assessment proceeding cannot be deemed 
to be a public document within the mean- 
ing of s, 74, Evi, Act, unless it be a state- 
ment recorded by the Income-tax Officer 
himself or an order passed by him, and 
therefore does not include a document 
drawn up by the assessee or under the 
assessee’s directions. In my opinion, this 
interpretation of s, 74, Evi. Act, is too 
limited. Section 22, Income Tax Act, 
empowers the Income-tax Officer to call 
upon a person to submit a return of his 
income. Section 23 states that if the In- 
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come-tax Officer is satisfied that a return 
made under g. 22 is correct and complete 
he shall assess the total income of the 
assessee and shall determine the sum pay- 
able by him on the basis of the return, 
The submission of the return constitutes 
the fulfilment of a requirement of the 
Income-tax Officer; ia other words, itis a 
document which he has caused to be pre- 
pared. Can it then the dissociated from 
his action in calling for the return? If 
the Income-tax Officer is not satisfied with 
the return he can call upon the assesee to 
Produce evidence in support of it. If the 
assesses produces evidence the Income-tax 

cer must consider it in determining the 
sum tobe paid by the assessee, A profit 
and logs statement fled by the sssessee is 
evidence in the matter and the Income-tax 
Officer may draw it up himself, if he thinks 
it expedient todo so. It is common ground, 
that an order of assessment is a public 
document within the meaning of s. 74 and 
the decision in Venkataramana v., Varahala 
(2) that a statement recorded by an Incomes 
tax Officer falls in the same category, has 
not been questioned. Now, if a statement 
recorded by an Income-tax Officer in the 
course of his examination of the assessee 
is a public document, it is difficult to see 
why a statement handed in by the assessee 
disclosing the basis of the return called 
for should not be similarly regarded. Surely 
the test cannot be whether the profit and 
loss statement is actually drawn up by the 
Incomet-tax Officer, 


As the learned Judges who have made 
the reference have pointed out, a plaint or 
a written statement has always been ree 
garded by this Court as forming part of 
the record of a case and a public document 
of which an interested party may obtain 
a certified cspy, Ifthe argument, that an 
“Income-tax return is not a public document, 
but that the order passed thereon, is, were 
carried to its logical conclusion, it would 
mean that no part of the record of a civil 
suit could be regarded as constituting a 
Public document except evidence recorded 
by the Court or summonses or notices or 
interlocutory orders or the judgment in 
the case. In Bhagain Megh Ranee Koer v. 
Gooroo Pershad Singh (5), Garth, O.J. and 
Birch, J. expressly held that a petition which 
was the subject-matter of an order passed 
was part of the record in the suit, and I 
do not think that this can reasonably be 
doubted, In my judgment, it would be 


(5) 25 W R 68, 
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putting an unwarranted restriction on the 
words “documents forming the acts or 
records of the acts” to say that they should 
be confined to those parts of an income-tax 
record which the Income tax Officer -has 


himself prepared and to exclude documents. 


which he has himself called for or which 
have been admitted to the record for the 
purposes of the assessment. I consider 
that the record of an income-tax case must 
be regarded as the record of the acts of the 
Income-tax Officer in making his assesse 
ment and tlLerefore that any document 
properly on ‘he record is just as mucha 
public document as the final order of assess- 
ment. For these reasons I would answer 
the question propounded in the affirmative. 
1 would make the costs of this reference 
costs in the cause, 


King, J.—I agree. 
Somayya, J.—I agree. 
No8. Answered in afirmative. 


, 
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There is a wide difference between a transfer 
made by a mortgagor and a transfer made by a 
mortgagee. What the mortgagor has is the land 
which is immovable, tangible property and property 
of which possession can be delivered. What a 
mortgagee has depends tosome extent on the kind 
of mortgage but is broadly stated in s. 58, of the T P 
Act, “A mortgage isthe transfer of an interest in 
specific immovable property.” That interest, (at 
any rate in mortgages which do not involve the 
immediate transfer of either legal title or posses- 
sion) is an intangible right in immovable property 
and cannot be transferred prima. facie without a 
written instrument. Paresh Nath Singha v. Nabo 
Gopal Chatiopadhya (1), 141 Ind, Oas. 421 (2), 
122 Ind. Oas. 409 (3), 80 Ind. Oas. 890 (4), 118 Ind. 
Oas. 177 (5), and 143 Ind. Oas. 315 (6) referred to. 
[p. 557, col. 2.) : 

If the titles are distinct as they are when per- 
sons hold as tenants-in-common, then title cannot 


+: 


. Missed in its entirety. 36 Ind. Cas. 
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be handed on to another except in one of the ways 
expressly permitted by law. [p. 559, col, 2.] 

A mortgage is indivisible and ifall the parties 

entitled to a share inthe money due onthe mort- 
gage are notupon the record the suit must be dis- 
542 (24), 173 
Ind. Oas, 44 (25) and 146 Ind, Oas. 253 (26), relied 
on, libid.] 
i} Even though the Court has power to join, a Court 
cannot join a party where the litigant in whose 
interest the joinder is to be made refuses to have 
the neceesary parties joined. When the point of 
non-joinder was properly taken in the pleadings 
the parties cannot be allowed to be joined at the 
appellate stage. [ibid.] 

F. A. from the deeree of the Court of 
the Subordinate Judge, Ist Olass, Ellich- 
pur, dated October 20, 1935. 


Mr. D. T. Mangalmurti with Mr. N.T. 
Mangalmurthi, for the Appellant, 


Mr. M. R Bobde, for Respondent No. 1 
ae P. Y. Deshpande, for Respondent 
0. 9. 


Judgment.—This appeal raises a nume 
ber of points of law all of which could have 
been avoided by the joinder of the proper 
parties, This joinder was refused by the 
plaintiffs’ Pleader after the difficulties had 
been disclosed. On April 17, 1935, the 
Pleader for the plaintiffs refused to make 
Gulabchand and Dhanraj parties. Now the 
question is; Are they necessary parties? 

The suit isa mortgage suit. The plain- 
tiffs oLtained, through a third party assignee, 
the mortgagee's rights by purchase. That 
purchase, however, was in conjunction with 
two otber persons Premraj and Dhanraj. 
Premraj died and his estate went to Dhan- 
taj and Gulabchand. Dhanraj and Gulab. 
chand purported to transfer or (as it is put 
in argument) relinquish their rights in 
favour of plaintiffs for the sum of Rs. 75. 
That transaction was oral, The Court has 
held that it was a valid transfer under the 
provisions of s. 54, of the T. P. Act, on the 
ground that there was delivery of posses- 
sion, that the consideration was under a 
Rs. 100, that the mortgage debt is imm>v- 
able property and, therefore, it can be sold, 
if of the value of under Rs. 100, by deli- 
very. 


On appeal it is pointed out that s. 54 is 
concerned with two kinds of sale (1) where 
a registered instrument is required (2) 
where the transfer can be either by regis- 
tered instrument or by delivery of posses- 
sion. What is meant by delivery is stated: 

“Delivery of tangible immovable property takes 
place when the seller places the buyer, or such 
person as he directs, in possession of the property.” 

What was transferred here were morte 
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gagees’ rights, Doubtless those rights are 
rights in immovable property: Paresh 
Nath Singh v. Nabo Gopal Chattopadhya 
(1), Banarsi Das v. Ram Chander (2), Jang 
Bahadur v. Bhagatram Sheoprasad (3) and 
Lal Umrao Singh v. Lal Singh (4). But 
they are not in our opinion rights of which 
possession can be taken. There is a wide 
difference between a transfer made by a 
mortgagor and a transfer made bya morts 
gagee: Sohan Lalv. Mohan Lal (5) and 
Omeshchandra Mondal v. Hemangachandra 
Maiti (6). What the mortgagor has is the 
land which is immovable, tangible property 
and property of which possession can be 
delivered. What a mortgagee has depends 
to some extent on the kind of mortgage but 
is broadly stated in s. 58 of the T. P, Act: 
“A mortgage is the transfer of an interest 
in specific immovable property.” That 
interest, in our opinion, (at any rate in mort- 
gages which do not involve the immediate 
transfer of either legal title or possession) 
is an intangible right in immovable pro» 
perty and cannot be transferred prima facie 
without a written instrument, 

But it is said that this is not a case of 
transfer but of relinquishment. One starts 
with the mortgagees composed of the mort- 
gagee-plaintiffa and Dhanraj and Gulab- 
chand, Regard them as partnere, or regard 
them as co-tenants. On either view this, it 
is said, is a case of relinquishment, There- 
fore, the rules relating to relinquishment 
say, by a Hindu widow apply. There is no 
transfer of title but merely an obliteration 
of rights. Oonsequently the document 
(there is a receipt) effecting this oblitera- 
tion does not require registration. Alter- 
natively the obliteration can be orally 
effected. 

This question was considered by one of 
us in Datiatraya Govind v. Narayan Ganga- 
ram (7). It was pointed out there that we 
start with this fundamental principle, name- 
ly that once a title or an estate has vested 
in a person he cannot rid himself of it 
except by death or by one of the modes of 


(1) 29 Ol; 50 WN 821 (F B). ; 

(2) A I R1933 Lah. 210; 141 Ind, Oas. 421; 34 P 
L R 233; Ind. Rul. (1933) Lah. 116. 

(3) 52 A 232; 122 Ind. Oas,409; ATR 1930 All, 
110; (1930) A L J 339; Ind. Rul, (1930) AIL 233. 

(4) 46 A 917; 80 Ind, Cas. 890; AIR 1924 “All. 796; 
22 ALJ 840, 

(5) 50 A 988; 118 Ind. Cas. 177; A IT R1928 Al. 


726; 26 A L J 1084; Ind, Rul. (1929) All, 833 
F B). 
f (6) 60 C 87; 143 Ind, Oas, 315; A IR 1933 Oal. 


a 58 O L J 422; 360 W N 1138; Ind. Rul, (1933) 
& 5 

a A I R 1936 Nag, 186; 165 Ind, Oas. 217; 9 R 
7 
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transfer recognised by law. Discussing 
the position of the heir-at-law in England 
it was said: f 

“ If it had been a statement ofthe English Law 
as it obtains to-day, it would, perhaps, be un- 
assailable, but that is because the Land Transfer 
Act of 1897, has grafted a statutory exception on 
to the general law, and now vests an intestate'’s 
property in his personal representative, that is to 
say, 
14 Halsbury’s Laws of England, page 160 (Edn. 2). 
Thus the heir having no vested interest in the 
property isfree to disclaim the inheritance. But 
no such disclaimer can bemade once the property 
has vested, for his rights are then different, and 
the interest once vested is vested irrevocably : Doe 
v. Guy (8). The crux of the matter lies there. The 
test is the vesting of the estate, It is undoubted 
that in every other case a man is not bound to 
take what -he does not want, and whether he be given 
property by a will ora gift or a conveyance, his 
assent, whether express or implied, is essential to 
vest the estate in him, Oonsequently he isfree to 
disclaim it, if he so desires. But the heir-at-law 
is in & different position. He is the only person 
in whom the Law of England, before the Land 
Transfer Act of 1897, vested property against his 
will whether he would or not. 

‘No disclaimer that he might make would have 
any effect, though, of course, he might as soon as 
he pleased, dispose of the property by an ordinary 
conveyance: Williams on Real Property, Edn, 24, 


page 119.’ 

Debi Prasad Chowdhury v. Golab Bhagat (9), 
Lakshmamma v. Ratnamma (10). The reason is 
obvious, An estate, whether of inheritance or not, 
cannot remain in abeyance without statutory or 
other sanction. The seisin to if must reside in 
somebody during every moment of time; and this 
is the Hindu no less than the English Law. Mayne 
states in his Hindu Law, dn, 9, page 725, 
para. 499 : 

‘The right of saecession under Hindu Law is a 
right which vests immediately on the death of the 
owner of the property. It cannot in any circum- 
stances remain in abeyance.’ 

It follows there can be no disclaimer or relin- 
quishment either generally or in favour ofa parti- 
cular person, unless it ie specifically permitted by 
some special provision of law. In every other case 
a title once vested can be divested only by a 
recognised conveyance, or one ofthe other meang 
allowed by law. It cannot pass by admission or 
relinquishment or disclaimer when the law requires 
å ped: Jadu Nath Poddar v, Rup Lal Poddar 

There are two apparent exceptions. One 
is the case of a joint Hindu family. Bat 
that is not really an exception fo the general 
rule becauee as was explained in the earlier 
decision, 

“the distinction between a disclaimer of this kind 
by a member cf a joint Hindu family where the 
seisin of the entire estate resides in each member, 
and one where the seisin resides in the person dis- 


ae (1802) 6R R 563 (566-567); 3 Hast 120; 4 Esp. 
4. 

(9) 40 O 721 (750); 19 Ind Oas, 273; 170 L J 
(10) 38 M 474 Oe A Ind. Cas. 698; A IR 1916 


Mad. 422; 25 ML J 556, 
(11) 33 C 967 (983); 10 O W N 650; 40L J 22, 
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claiming alone, is obvious, When a joint tenant: 
relinquishes his right, there is no transfer or con-- 
veyance; only a blotting out of his interest and an 
enlargement ef the inchoate rights of the others to 
a share on partition. But when a man is seised of 
the whole fee himself, the title which resides» in 
him has to pass on to another, and that can only 
be done by one of thse recognised modes of con- 
veyance, when no questions of adverse possession 
or estoppel or part performance arise, Thie dis- 
tinction was recognised in Vinayakrao v. Laxman 
(12), where Drake-Brockman, J, O., in dissenting 
from, Peddayya v. Ramalingam (13), observed : 

‘I venture to doubt whether the Smritis treated re- 
nouncement as equivalent to an alienation.’ 


Chander Kishore v. Dampat Kvshore (14) and 
Sudarsanam Maistri v. Narasimhulu Maistri (15), 
make the same observation. Golapchandra Sarkar: 
Sastri also says in his Hindu Law, 7th Edn. p. 530: 

‘Renunciation does not operate as alienation but 
as extinction of the co-parcener's interest, accord- 
ing to the true intent of the Smritis. If it were 
alienation it would be gift; but ithas been held 
that a member of a joint family cannot make a 
gift of his undivided share.’ 

This is so even in Madras and Bombay. 

‘where the strict anti-alienation doctrine of the 
Mitakshara has been departed from in favour of 
purchasers for value: Ranganatham Chetty v, 
Ramasami Chetty (16) and Kalu v, Barsu (17). 

It is further evident from the fact that the 
interests of the song who are then in being are not. 
affected in such cases: Shivaji Raov. Vasantrao 
(18), I respectfully agree.” 


The other exception is that of a limited 
female owner relinquishing under the 
Hindu Law. But that stands on a special 
footing and the position is accepted at this 
date only on the ground of stare decisis 
and for no other reason.. This was also 
explained in thé ruling referred to. 


_ The right of a Hindu widow to surrender her 
life-estate and accelerate the succession has long 
been recognised. But although founded on the 
Smritis, their Lordships of the Privy Council have 
twice observed that it has been settled ‘by long 
practice and confirmed by decision’: Ranga- 
swami Goundan v. Nachiappa Goundan (19) 
and Bhagwant Koer v. Dhanukdhari Prasad 
Singh (20), But even so whether the act 
is in reality a conveyance or not was for some time 
in doubt. The learned Judges in Muthiala 


(12) 14N L R56 (59s 44 Ind, Oas, 51;A IR 1918 
Nag. 228, 
(13) 11 M 406, 
(14) 16 A 369 (370); A W N 1891, 117. 
(15) 25 M 149 (156): ILM L J 353. 
(18) 27 M 163 (166), 
(17) 19 B £03. 
Ea B 267 (270-271); 2 Ind, Oas, 249; 10 Bom. 
(19) 42 M 523 (532); 50 Ind. Cas. 498; A IR 1918 
P O 196, 46 I A 723; 38M L J 493; 17 A LJ 536; 
29 O LJ 539; 21 Bom, L R 640,23 O WN 717; 
tens M WN62; 26M L T5 10 L W 105 
(20) 47 O 466 (483); 53Ind. Cas. 347; AIR 1919 
P O 75; 461 A259; 37M LJ 518; 17A L J 1036; 
11919) M WNBOGIPLTI SUB LRE 0) 27 
h 3 
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Chengappa v. Budiaganta (21), seem to have placed 
it on that footing, though they observe that there 
can be no surrender without the consent of the 
next reversioner. Beaman, J., disagreed with this 
in Basangauda Nagangouda v.Basangouda Daden- 
gouda (22), on the ground that an acceleration is 
not bn alienation at all, but a mere renunciation, the 
obliterating of a bar in which the life-estate is 
withdrawn in its entirety, and that after that it 
is not the tenant of the life-estate, but the law 
which does the rest. On the other hand, their 
Lordships of the. Privy Council! called ita ‘con- 
veyance’ in Behari Lall v, Madho Lall (23), and 
used that term again in Rangaswami Goundan v. 
Nachiappa Goundan (19), although at p,532* they 
described the act as ‘the effacement of the widow —an 
effacement which in other circumstances is effected by 


actual death or by civil death—which opens the’ 


estate of the deceased husband to his next heirs at 
that date.’ 

The distinction is of importance, fora convey- 
ance requires a registered document when the prop- 
erty involved is over Rs.100 in value, whereas an 
‘effacement’ not amounting toa conveyance can be 
effected orally, Sir Lawrence Jenkins, O. J., also 
refers to this in the Full Bench ruling ,in ` Debi 
Prasad Chowdhury v. Golab Bhagat (9), at p. 750 
and Mookerjee, J, at p. 780t. The latter points out 
that the right is not grounded on any logical prin- 
ciple but on long usage confirmed by judicial pre- 
cedent which has confused two distinct ideas, He 
points out that surrenders have been upheld not 
only when the widow relinquishes without consi- 
deration, but also when she sells the estate to the 
next reversioner for cash and thus converts it into 
money ‘which may be shuffled out of sight{as land 
can never be’, a transaction which by no stretch of 
language can be deemeda relinquishment of her 
interest ia the estate, Some of the precedents 
quoted by Mookerjee, J., at pp. 778 and 779} uphold 
an alienation to a stranger of the entire estate 
with the consent of the next reversioner, on the 
ground that it can be deemed to operate precisely 
in the same manner as two conveyances, one by the 
widow to the reversioner and the other by the 
reversioner to the transferee.’ 

The question being one ofform rather than of sub- 

stance. Their Lordships of the Judicial Committee, 
when dealing with this in Rangaswami Goundan v. 
Nachiappa Goundan (19), observe that,’ 
‘the surrender once exercised in favour of the nearest 
reversioner or reversioners the estate became his 
or theirs, and it was an obvious extension of the 
doctrine to hold that, inasmuch as he or they were 
in title to convey to athird party, it came to the 
same thing if the conveyance was made by the 
widow with his or their consent,’ 

It is obvious this cannot be done without a con- 
veyance, for, however, much the widow may be 
affected neither civil death nor natural death can 
vest the estate in any but the immediate rever- 
sioner, and his title cannot be passed on by mere 
assent. A conveyance at some stage would clearly 
be necessary. However, these doubts have now 
been set at rest by the decision of their Lordships 


(21) 43 M 855 (858); 60 Ind. Cas. 135; AT R 1921 
Mad. 246; 39 M L J 567;12 L W 658; 28 ML T 272; 
(1921) M W N 29, 

(22) 39 B 87 (100); 27 Ind. Oas. 167; A I R 1914 
Bom. 202; 16 Bom. L R 699, 

(23) 19 O 236 (241); 19.1 A 30; 6 Sar. 88 (P O). 


*Page of 42 M.—[H#d.} 
Pages of 40 O.—[Hd.] 
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of the Judicial Committes in Bhagwant Koer vs. 
Dhanukdhart Prasad „Singh (20), where their Lord- 
ships observe? 

‘This voluntary self-effacement is sometimes re- 
ferred to as a surrender, sometimes as relinquish- 
ment or abandonment of her rights; and it may 
be effected by any process having that effect’, 

But they also observe that the question is not 
free from difficulty, and as I have already pointed 
out, it is not founded on any logical principle. The 
limited estate ofa female owner under Hindu Law 
is a peculiar one, and I do not think that conside- 
rations which prevail there, and which are now 
applied simply because of long usage, should be 
extended beyond it,” 


But none of these rules would apply to 
tenants-in-common where there is no unity 
of title. Ifthe titles are distinct as they 
are when persons hold as tenants-In-com-. 
mon, then we are left-with the fundamental 
position that title cannot be handed on to 
another except in one of the ways expressly 
permitted by law. Thatthere is no unity 
of title when there is a tenancy-inecommon 
is clear from Williams on Real Property, 
Edn. 24, p, 295. 


Is the omission of these defendants fatal? 

As was pointed out in Girwar Narain 
Mahton v. Makbulnessa (24), a mortgage is 
indivisible and if all the parties entitled to 
a share in the money due on the mortgage 
are not upon the record the suit must be 
dismissed in its entirety. See also Gangae 
ram v. Balbhadrasai (25) and. Gobinda-. 
chandra Ghosh v. Jamaluddin Mandal (26),. 

A nice point in some cases arises as to 
whether O. J, r. 9, is subservient to 
0O. XXXIV, 1.1. In the above case Girwar 
Narain Mahton v. Makbulnessa (24), it was 
held that it was. Here the point does not’ 
arise because even though it be held that the 
Court has power to join|See Baldeo Prasad 
v. Bhola Nath (27) and Umeshchandra 
Mondal v. Hemagachandra Maiti (6)], a. 
view to which we incline, a Court cannot 
joina party which the litigant in whose 
interest the joinder is to be made refuses 
to have the necessary parties joined, as here. 
Before us the respondents offered to join 
but we consider this comes too late. The 
point of non-joinder was properly taken in 
the pleadings. The danger was pointed 
out, and the Pleader refused to join these 
people. : 

If the proper parties have not been joined 


5 (21) 1 P L J 468; 38 Ind. Oas, 542; A IR 1916 Pat, 
10. 
(25) IL R (1938) Nag. 370 (375); 173 Ind, Oas, 44: 
AIR 1938 Nag. 42; 10 RN 266, 
259; AI R 1933 Ual. 


(26) €0 O 777; 146 Ind, Oas. 
621; 37 O W N 478;6 RO 195. 

(27) 52 A 134; 121 Ind. Oas, 106; A IR 1929 Al. 
941; Ind. Rul, (1930) All. 90. 
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the plaintiffs cannot succeed to the extent 
of their share or at all. 4 

This being so the suit fails against the 
appellant for non-joinder and the further 
question of limitation does not arise. 

It follows that the appeal succeeds with 
costs here and below. 

8 Appeal allowed. 


PATNA HIGH COURT 
Oivil Revision No. 140 0f 1939 
April 19, 1940 


VARMA, d. 
BAIRAGI CHARAN DAS—Darenpant 
—PETITIONER 
versus 
SARAT CHANDRA GHOSE AND OTABRS 
PLAINTIRE and pro forma Deranpants— 
Opposits Party 

Promissory note—Suit on—Who can sue— Person 
appointed common manager under s. 301, Succession 
Act (XXXIX of 1925), of joint estate, if can sue 
on promissory note though not holder in due 
course, 

Where under s. 801, Succession Act, a personis ap- 
pointed the common manager of the estate by an 
order of the High Court, he for allintents and pur- 
poses represents the estate and can file a suit on a 
promissory note on behalf of the estate, 
though ..he is neither the holder thereof nor 
a holder in due course. An endorsement and deli- 
very is not the only method by which a negotiable 
instrument can be transferred on the basis of which 
a suit can be filed, 167 Ind Cas. 57 (D, relied 
on, 


©. R. against an order of the Sub- 
ordinate Judge, Outtack, dated July 29, 
1939. ; 
“Mr, S.C. Basu: forthe Petitioner. 
Messrs. P., C..Chatterji and S.C. Palit, 
for the Opposit Party. 


Order.—This is a petition under 
8, 25of the Provincial Small Cause Courts 
Act. The plaintiff filed asuit to recover 
a sum of Rs. 438-15-0 due under a pronote 
dated January 20, 1932. The executant 
is defendant No.1. Defendants Nos. 2 to 
4 are pro forma defendanta, Defendant 
No. 1 contested the suit saying that it was 
not maintainable and disclaimed liability 
of the transaction as the suit was time- 
barred. The Court below decreed the 
suit in its entirety, by its judgment dated 
July 29,1939. Mr. Basu, on behalf of the 
petiticner, urges that under the Negotiable 
Inst. Act the present plaintiff is neither a 
holder of the pro-note nor a holder in due 
course and, therefore,he was not entitled 
to file the suit. 
Ohandra Ghosh, whois the common mana 
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ger appointed of the estate of Rakhal 
Chandra Roy Bhagat, deceased, under a 
will executed by the latter. The sons of 
the testator were appointed executors. 
A dispute arose amongst them, which came 
upto the High Court and ended in a 
compromise order by which the present 
plaintiff came to be appointed the common 
manager. The proforma defendant No. 2 


-was the payee under the pro-note and the 


document also mentions the fact that 
the sum of Rs. 315 was being taken out 
of the funds of the estate, On the question 
of limitation the finding is thatthe suit 
was not barred by limitation, 


Astothe . 


contention of Mr. Basu that the plaintiff e 


is not the proper person to “sue under the 
pro-note, he has relied on various decisions 
in support of his contention. . 
the plaintiff was appointed the common 
manager of the estate by Ex.3 which is 
an order of this Court, he for all intents 
and purposes represented the estatey of 
Rakhal Chandra Roy Bhagat; and as has 
been held in Ghanashyam Das Mar- 
wari V. Raghu Sahu (1) an endorsement 
and delivery is not the only method by 
which a negotiable instrument can. be 
transferred on the basis of which a suit 
can be filed. The common manager was 
evidently appointed under s. 301 of the 
Indian Succession Act, The.- argument, 
therefore, that the plaintiff could not file 
the suit must fail, Mr. Basu then argued 
that the will hasbeen found subsequently 
to be invalid in a suit. .All that we know 
on this point is that the plaintiff while 
giving his deposition in Court said that the 
will was declared to be invalid, Nofur- 
ther particulars are available about it 
and unless the common manager ceased 
to hold office before the institution of the 
present suit, I see no reason to hold why 
he could not sue on the promote. This 
application, therefore, fails and I would 
dismiss it with costs; hearing-fee one gold 
mohur. : à 


D. Application dismissed, 


(1) 16 Pat. 74; 167 Ind. Qas. 57; A IR 1937 Pat, 
100; 17 P L T 919;°9 RP 375; 3 BR 259 (F B). 
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_ RANGOON HIGH COURT 

‘- __ Special Bench 
Oivil Reference No. 14 of 1939 

August 23, 1940 
Roserts, C. J., DUNKLEAY AND Maoxney, JJ. 
COMMISSIONER oe INCOME-TAX, 
BURMA 

come VETEUS 
A. L. V. R. P. FIRM-—AssgssEE 

Income Tax Act (XI of 1922), a. 26 (D—“Succeeded,” 
meaning of—Case held did not fall under s, 26 (2) 
—Facets giving rise to ‘consequential question whether 
there is succession—Question of law is involved. 

In crder that a person should be held to hava 
“succeeded” another person in carrying on a 
business, profession or vocation, it is necessary that 
the person succeeding should: have succeeded his 
predecessor in carrying on the business as a whole, 
[p: 562, col. 1} “> 

A Hindu, undivided famaly, trading under the 
vilasam of. A, L.V. R.P., carried on the business 
of banking and money-lending at Madras, Klang, 
Oolombo, Rangoon and Myitkyo. The head office 
of the family was at Devakottai, in the Madras 
Presidency. Upto and including the year 1936-37 
the income of the family was assessed to income-tax, 
ås a Hindu undivided family, in Madras. Following 
upon the separation of Burma from India, the income 
of the family in Burma, that is, from the business 
at Rangoon and ‘Myitkyo, was assessed at Rangoon 
for the year 1937-38. In the following year 1938-39, 


' Svhen the assessment came to be made, it traus- 


pired that the undivided family had partitioned, 
and as a result of this partition two brothers, 
P. and V., as a contractual paras êhin carried 
on the Rangoon busitess, while V, alone car- 
ried on the Myitkyo business, The contractual 
partnership consequently claimed the benefit of- the 
provisions of s. 25 (3),+IncomeTax Act; but..the 
Income-tax Officer held against them that they had 
“succeeded” to.. the- Rangoon business, within the 
meaning-of 8.26 (2): ° . i 

Héld, that there was no succession, within the 
meaning of s, 28 (23, of the contractual co-partnership 
of the brothers, P, and V., to the Rangoon shop 
of the disrupted A. L, V, R.. P. family. 168 Ind, 
Oas, 209 (1) and 148 Ind Oas. 594 (2), followed. {[p. 
561, col. 1.) ` 

Held, further that the facts that a certain amount 
of capital was allotted to each place, and that in 
respect of all drawings from the head ofice in 
excess of the allotted | capital interest was credited 
in the central accounts and deblted in the branch 
accounts as if such drawings were loans made by 
the head office to the branch, But the amount of 
“capital” at each place was not fixed; it varied from 
time to time, and the credit and debit of interest were 
merely book, transactions, and these arrangements 
appear to have been designed for the efficient working 
of the different branches, and not because a separate 
business was carried'on at each place. [p. 562, col. 21 

Whenever the facts. give rise to a consequentia 
question whether there isoris not a “succession” 
within the meaning- of.s. 26 (2), Income Tax Act, a 
question of law is involved the proper legal effect 
of a proved fact is essentially a question. of law, 
168 Ind. Oes, 209 (1), reliedon. (p, 561, col. 2] 


- 0. Ref. made by. the Commissioner of 
Incomestax, Burma. b 

Mr. U Tun Byu, Govt, 
the Commissioner, 
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Advocate, for 
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Mr. E. c. V, Foucar, for the Assessee. 


Dunkley, J.—This reference arises out of 
the assessment to income-tax of the A. L. 
vV. R.P, Ohettyar Firm of Rangoon, which 
is a contractual partnership, for the year 


1938-39. The point for decision wis .a 


question of succession to a business, under 
8. 26 (2), Income Tax Act, and the original 
reference of the Commissioner of Income» 
tax was framed.on the footing that this 
is a question of pure fact; but in Com- 
missioner of Income-tax, Burma*.¥:, S. 
Manscokhlal (1) this Court held that when- 
ever the facts give rise to a consequ- 
ential question whether there is or is not a 
“succession” within the meaning of s. 26 
(2), Income Tax ‘Act, a question of law is 
involved. As Leach, J, said in his judg- 
ment in that case, the proper legal effect 
of a proved fact is essentially a question 
of law. Oonsequently, in exercise of our 
powers under s. 66 (4), Income Tax Act, 
by our order of February 5, 1940 we 
requested the Commissioner of Income» 
tax to restate the point for decision and 
to provide us with a further and more 
complete statement of tke facts. He has 
now done s0, and the question which is now 
submitted for our decision reads as follows: 

“Whether on the facts stated in the assessment 
record, there was a succession, within the meaning of 
s. 26 (2), of the contractual co-partnership of the 
brothers, Petheperumal Ohettyar and Veerappa 
Chettyar, tothe Rangoon shop of the disrupted A. L, 
V.R. P, family.” ; 

Section 26 (2), 
follows : : 

“26 (2). Where at the time ofmaking an assessment 
under s. 28, it is found that the person carrying on 
profession ‘or vocation has been 
succeeded in such capacity by another person, the 
assesssment shall be made on such person suc- 
ceeding asifhe had been carryingon the business, 
profession or vocation throughout the previous year, 
and as ifhe had received the whole of the profits for 
that year.” . 

The meaning of this provision was con- 
sidered by a Special Bench of this Court 
in Commissioner of Income-tax, Burma v. 
N.N, Firm (2), in which case it was held 
that where a business is split up and 
thereafter another person carries on part 
of ths business he does not succeed his 
predecessor in carrying on the businesg 
within s, 26 (2), Income Tax Act. This 
decision is applicable to the facts of the 
present case. It was affirmed in Commis- 
stoner of Income tax, Burma v. S, Man 
sookhlal (1), and is binding on us. In the 

(1) 1937 Rang 26; 168 Ind. Cas. 209; A I R1937 
Rang 102:9 R Rang 345(8 B). 

(2) 11 R 501; 148 Ind. Oas, 594;A I R 1934 
Rang 13,6 R Rang 235 (8 B} i 


Income Tax Act, is ag, 
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course of hig judgment in Commissioner 
of Income-tax, Burma v. N. N. Firm (2), 
Page, C. J. said : 

“Tn order that a person should be held to have 
‘succeeded’ another person in carrying on a business, 
profession, or vocation, it is necessary that the peraon 
succeeding should have succeeded his predecessor in 
carrying on the business as a whole." ; i 

With the greatest respect, I am in entire 
agreement with this observation. A Hindu 


undivided family, trading under thevilae' 


sam of A. L. V. R. P. carried on the busis 
ness of banking and money-lending at 
Madras, Klang, Oolombo, Rangoon and 
Myitkyo. The head office of the family 
was at Devakottai, in the Madras Presi- 
dency. Up to and including the year 
1936-37 the income of the family was assess» 
ed to inccme-tax, as a Hindu undivided 
family, in Madras. Folloing upon the sepa- 
ration of Burma from India, the income of 
the family in Burma, that is, from the 
businesses at Rangoon and Myitkyo, was 
assessed at Rangoon for the year 1937-38. 
In the following year 3938-39, when the 
assessment came to be made, it transpired 
that the undivided family had partitioned, 
and as a result ofthis partition two brothers, 
Petheperumal and Veerappa, as a contrac: 
tual partnership carried on the Rangoon 
business, while Veerappa alone carried on 
the Myitkyo business, The contractual part- 
nership consequently claimed the benefit of 
the provisions of s. 25 (3), Income Tax Act; 
put the Income-tax Officer held against 
them that they had “succeeded” to the 
Rangocn business, within the meaning of 
s. 26 (2). This decision was upheld on 
appeal to the Assistant Commissioner of 
JIncomertax, out of whose order of May 15, 
1939 the present reference arises, The 
Assistant Ccmmissioner held that the busi- 
nesses at Rangoon and Myitkyo were two 
separate businesses, but that in any case 
even if Myitkyo were considered to be a 
‘ranch of Rangoon, the business at Myitkyo 
was co small that the Rangoon business 
was substantially the whole business and 
therefore there could be a “succession” to 
the Rangoon business alone, within the 
meaning of s. 26 (2), and he cited Shipstone 
& Sons Ltd, v. Morris (3). 

In my opinion, the Assistant Commis» 
sioner took far too narrow a view of the 
matter. It was not right, in considering 
this question to consider only the cir- 
cumstances of the two concerns in Burma 
because they alone were assessable in 
Burma; it was necessary to consider all 
the concerns, or shops, or branches or what- 


` (3) 14 Tax Cas 413. . 
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ever one may wish to call them, belong: 
ing to the undivided family, and to decide 
whether the family was carrying on one 
business or a number of separate busis 
nesses. To my mind, itis clear tbat the 
family was carrying on, nct a namber of 
separate businesses, but a number of 
branches in different places of the same 
business, and until the new partnership 
applied for the benefit of 5, 25 (3) this was 
the view of the income-tax authorities. 
The family carried on exactly the same 
kind of business at Madras, Klang, Oo- 
lombo, Rangoon and Myitkyo, the bead 
office being at Devakottai. At each place 
there was an agent in charge, buthe was 
in constant communication with Devakottai, 
and received his orders from Devakottai. 
The policy of the ‘business as a whole 
was determined at and directed from Deva- 
kottai. The accounts of each place were 
despatched at regular intervals to Deva- 
kottai and were incorporated in the ac- 
counts of the whole family business which 
were maintained there, What is the 
inference arising from these facts? Olearly, 
inference is that there was one single 
business conducted ata number of branches, 
and not a number of separate businesses. 
As I have said, this, was the position 
accepted by the income-tax authorities 
until the present question arose, The only 
facts from which it has been urged that 
the contrary inference arises are that a 
certain amount of capital was allotted to 
each place, and that in respect of all 
drawings from the head office in excess 
of the allotted capital interest was credit- 
ed in the central accounts and debited in 
the branch accounts as if such drawings 
were loans made by the head office to the 
branch. But the amount of “capital” at each 
place was not fixed; it varied from time to 
time, and the credit and debit of interest 
were merely book transactions, and these 
arrangements appear to have been designed 
for the efficient working of the different 
branches, and not because a separate 
business was carried on at each place. In 
the course of his statement of the case 
= Commissioner of Income-tax has said 
that ` 


“with numerous money-lending shops in different 
parts, movements of capital and other finance are 
essential between them,” 


an observation which shows that each 
“shop,' as the Oommissioner now prefers 
to call the business carried on at each 
place, was dependent on the other ‘‘shops” 
and intimately connected with them, and 


ti 
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directiy negatives the contention that a 
Separate business was carried on by the 
undivided family at each place. In 1937-38 
asgessment, the family claimed a deduction 
against profits on account of the interest 
debited in the Rangoon accounts and 
credited in the Devakottai accounts, and 
this deduction was disallowed on the 
ground that it was “payment made to 
self,” that is, the Rangoon branch was 
treated by the Income-tax Officer as part 
of the Devakottai business. The same 
claim was made and disallowed again in 
the assessment for 1938-39, It is manie 
festly unjust for the income-tax authorities 
to treat the Rangoon branch (as it was 
actually called in the 1937-38 assessment) 
as a part of the family business conducted 


from Devakottai when it suits their pur-. 


pose, and then subsequently to take the 
opposite view when a claim on the former 
footing is made by the assessees. A 
number of decisions on this question of 
succession to a business have been cited 
fo us, but all these cases turn on their own 
particular facts, and they are of little or 
no assistance in coming to a decision. on 
the facta which are before us. In my 
opinion, the assessees are entitled to succeed 
on the present reference, and the question 
propounded should be answered in the 
negative. The respondent firm is entitled 
to the costs of the reference against the 
Commissioner of Income-tax; Advocate’s fee 
20 gold mchurs, and to a refund of the 
deposit made on the reference. 


Roberts, C. J.—I agree, 


Mackney, J.—I agree. In 1937-38 there 
was no alteration in the family business; 
but owing to the fact that Burma became 
a separate political entity the profits and 
income of the business carried on in Burma 
became liable to assessment in Burma. 
The Burma Income-tax Department would 
not be interested in the other parts of 
the family business unless, for example, 
the profits and income thereof were brought 
into Burma. When the partition took place 
in 1938-39 and the Rangoon business fell 
to the partnership of the two brothers, 
it had to be decided what was the rela- 
tionship of the partnership business with 
the former joint family ‘business in 
Burma, and this could not ba decided 
without taking into consideration the nature 
of the whole family business wherever 
situated, for the business in Burma was 
a part of the family business, perhaps a 
distinct business, perhaps not. In s. 26 


cl. (2) of the Act the words “business, 
profession, vocation” appear to be used as 
if they were in some way analogous. I 
agree with my learned brother Dunkley 
that it is not possible to regard the various 
operations of the joint family in different 
countries as being “separate” businesses. 
They were all very intimately connected 
together under the one 
control. 
clearly a banking and  money-lending 
business carried on in different countries, 
The difference of locality surely does not 
affect the matter ab all. The profits or 
losses from these various operations were 
pooled not only because they were profits 
and losses of the one family, but because 
they were the profits or losses of different 
brauchesof the one business. Naturally, at 
the family partition the operations in the 
different localities were (dealt with as units); 
this was a very obvious way of making the 
partition. It does not imply that the 
operaticns of the family in these different 
places constituted distinct businesses bee 
fore the partition. I agree with my learned 
brother in the view hs has taken of the 
manner of the payment of interest by the 
various branches on the capital employed by 
them. This was the easiest way of ascer- 
taining whether any particular branch 
was a source of profit or loss, In my 
opinion, the natural interpretation of the 
facta stated in the assessment record is 
that there was no succession within tha 
meaning of s. 26 (2) of the Act of the 
contractual co-partnership of the two 
brothers to the Rangoon shop of the A. L, V. 
R. P, family, 


A Reference answered. 





CALCUTTA HIGH COURT 
Appeal No. 51 of 1940 
May 31, 1940 
R. C. Mrrree any Roxpogan, JJ. 
KUNJABEHARI CHAKRABARTY— 
PLAInTIeF—APPELLANT 


versus : 
KRISHNADHONE MAJUMDAR— 
Dersnpaxt—RgsPponDEN? 

Decree-—Setting aside — Fraud — Decree, if canbe 
set aside on ground that it was obtained by perjured 
evidence —Domestic judgment, when can be set aside— 
Ex parte decree —Non service of aummons proved and 
claim on which decree was passed proved to be false-— 
Court, if can infer fraudulent suppression. 

A decree can be re-opened by a new action when the 
Court passing it had been misled by fraud, but it 
cannot be reopened when the Court is simply mis- 
taken ; when the decree was passed by relying upon 


organization and. 
The business of the family waa 
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perjured evidence, it cannot be said that the Court was 
so misled. A decree therefore cannot be re-opened on 
the ground that it has been obtained by perjured evi- 
dence, To sustain an action for setting aside a 
decree the fraud alleged and proved must be actual 
positive fraud, a meditated and intentional contri- 
vanceto keep the parties and the Court in ignorance 
of the real facts of the case and obtaining that decree 
by that contrivance, Mahomed Golab v. Mohamad 
Sulliman (1), 5 Ind, Cas. 648 (5) and 23 Ind. Cas. 337 
(6), relied on. [p. 565, cole. 1 & 2.) 

A domestic judgment cannot be re-opened where the 
only allegation of fraud made by the plaintiff of the 
later action is that judgment had been given on a falee 
claim, That allegation in substance means that the 
former adjudication was wrong, the Court determin- 
ing on perjured evidence the claim as true which was 
in fact a false one. Hence, a former judgment cannot 
be set aside simply’ because the claim on which the 
former judgment had been passed in a domestic 
tribunal wag a false one known to the decree-holder to 
be false. 22 Ind Cas, 709 (11), dissented from. [p. 
568, col. 2; p. 569, col, 1.) 

Obiter.—In thecage of ex parte decrees when the 
defendant had never appeared, the contrivance may 
consist in suppressing the summons. The fact of 

- suppression would itself be the contrivance, and 
indeed a most effective contrivance for keeping the 
defendant in ignorance of his rights and from placing 
his case before the Court. Mere non-service would 
not do. Bat when the fact of non-service of sum- 
mons is proved by the plaintiff in the later action, 
and the claim on which the decree was passed is 
proved to be a false one, the Court may and should 
ordinarily infer deliberate and hence fraudulent 
suppression, for, the last mentioned circumstance 
supplies the motive for, the suppression and indicates 
that the suppression is itself fraudulent. In such 
cases the fact that the question of non-service of 
summons had been adjudicated in an earlier pro- 
ceeding ander O. IX,r.13, Civil P, O., would not bar 
the investigation of fraud, as the issues would not be 
the same, 101 Ind. Cas. 718 (7), Pran Nath Roy v. 
Mahesh Chandra(8) and Radka Raman Shaha v, Pran 
Nath Roy (9), relied on. [p. 567, col. 2.) 


A. from original decree of the Bub- 


Judge, First Oourt, Howrah, dated 
February 7, 1940. 
Messrs. Rama Prosad Mookerji, Gour 


Mohan Dutt, Gopendra Mrishua Banerji 
and Satya Charan Pain, for the Appel- 
lant, 


Messrs, Chandra Sekhar Sen and Susil 
Chandra Dutta, for the Respondent. 


Judgment.—This appeal is in a suit in- 
stituted by. the appellant, Kunja, on 
March 19, 1938, in the First Court of the 
Subordinate Judge at Howrah to set aside 
on the ground of fraud a decree paesed by 
this Court in‘its ordinary: original jurisdic« 
tion, The question in this appeal is whether 
the suit is maintainable on the allegaticns 
made in the plaint and on the facts either 
admitted or conclusively proved. The res- 
pondent; Krishnadhan, brought Suit 
No. 1209 of 1930 against the appellant. in 
the original side of this Court fer recovery 
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of the sum of Rs. 7,0689-6 due on a promis- 
sory note said tohave been executed at 
Calcutta on June 20, 1927, by the latter in 
his favour. The promissory note was filed 
with the plaint but was taken back by ‘his 
Solicitors, Messrs. O. O. Ganguly & Oo., 
after keeping on the record an authen- 
ticated copy. At the time of the hearing 
of the suit the original promissory note 
was not before the Court, After entering 
appearance in that suit the appellant 
asked the respondents’ Solicitors to give 
him inspection of the original promissory 
note. That request was not complied with, 
the said Solicitor taking up the position 
that it had been mislaid in his office 
after it had been taken back by him 
from Court. The appellant eventually 
filed a Chamber application in December 
1830, in which be brought to the notice 
of the Court the fact that he could not get 
inspection of the original promissory note. 
He asked for an order on the respondent to 
produce it for inspection within a definite 
time and for dismissal of the suit in case it 
was not produced within the time limited 
by the Court. This application was moved 
on the basis of an affidavit affirmed by him 
on December 16, 1930. 

Probodh Chandra Ghose, the Court clerk 
and Birendra Coomar Ganguly, the cashier 
and record keeper of the respondent's Soli- 
citors ‘fled a joint affidavitin answer on 
December 18, 1930. In that affidavit, the 
former stated that the original promissory 
note had been filed with the plaint before 
the Master and that in the usual ecsurse 
of practice it was taken back and kept in 
an almirah in the Solicitor’s Office. The 
latter affirmed that he himself had kept it 
there in the course of his duty. They both 
affirmed that since the requisitions for in- 
spection from the appellant they had been 
making diligent searches for it but without 
success. In answer to this affidavit the ap- 
pellant filed another affidavit affirmed by 
him on January 5, 1931. Init he made 
a definite case that the promissory note 
was a forged one and that it was being 
suppressed by the respondent to prevent. 
detection of the forgery on the false plea 
that it was missing. On these materials the 
Chamber application was moved on 
January 13, 1931. A consent order was 
passed on that date. The prayers for 
production of the promissory note and for 
the dismissal of the suit in case it was not 
produced were not allowed, on the respon« 
dent undertaking to file an affidavit 
swearing to its loss and to file his account 
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books which were then in the custody of 
the Criminal Court at Howrah. The res- 
pondent fulfilled these undertaking later 
on. The appellant having got leave to 
defend the suit filed his written statement 
on February 24,1931. He denied having 
executed the promissory note and suggested 
that if and another document, a letter evi- 
dencing. deposit of title deeds marked 
later on as Ex. N in that suit. had been 
forged on two blank sheets of paper con- 
taining his signature, such papers having 
in the past been delivered by him to 
the respondent for being used in legal 
proceedings. 

At the trial before Ameer Ali, J., the 
appellant pressed his case that the suit had 
been brought on a forged promissory note, 
and for supporting the said case contended 
that the original promissory note had been 
fraudulently suppressed. Evidence was 
led by respondent to meet the last mention- 
ed contention. He examined Probodh 
Chandra Ghose, Birendra Ooomar Gangaly 
and Mr. Ordhendu Coomar Ganguly; a 
partner of Messrs, O. O. Ganguly & Oo, 
to prove that the original promissory note 
had not been suppressed but had in fact 
been lost from the Solicitor’s Office after 
it had been filed with the plaint and 
taken back from Court. 
his case of forgery the appellant examined 
himself, Becharam Ohatterjee and Tridev 
Chandra Chatterjee. They said that on 
the date of the promissory note in question 
the appellant was at Benares where he 
stayed up to June 30, 1927, and returned 
to Howrah in July 1927, Tridev pro 
duced his diary in support of his testi- 
mony. This diary was marked an exhibit 
in the case. On those materiale and on 
others including the letter Ex. N Ameer 
Ali, J. decreed the suit on August17, 1933. 
In decreeing the suit he took into consi« 
deration Kunja's case of the alleged sup- 
=.pression by Krishnadhan of the original 
promissory note. 

Kunja preferred an appeal against the 
judgment of Ameer Ali, J. Thatappeal was 
heard by Costello and Lort-Williams, JJ., 
who dismissed the same on July 30, 1934, 
After delivery of their judgment but before 
it was signed, some anonymous letters 
reached the said learned Judges, which con- 
tained statements fo the effect that the said 
promissory note aud the letter Ex. N, on 
which the learned Judges had mainly relied 
upon in dismissing the said appeal, were 
forgeries. The learned Judges put off signe 
ing their judgment and gave him (Kunja) 
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an opportunity to prosecute enquiries and 
to placs further materials before the Court 
within a month, He later on filed an appli- 
cation in which he gave particulars of the 
forgery of the promissory note and of Ez, N. 
An affidavit sworn by one Bhujendra Nath 
Sen. a former clerk in the office of Messrs, 
0. 0. Ganguly & Co., who had previously 
sworn to an affidavit to the effect that the 
promissory note had been received by him 
from Krishnadban and had been mislaid in 
the Solicitor’s Office. was made an annexure. 
In this affidavit Bhujendra stated that the 
promissory note and Ex. N had been forged, 
that Krishnadhan had admitted before him 
in detail how and when they were forged 
‘and that he himself was an accomplice of 
Krishnadhan in the matter of the suppres- 


‘sion of the original promissory note. This 


application was refused on the ground that 
it was filed beyond the time granted and the 
judgment wassigned. Kunja thereafter filed 
an application for review on the ground that 
he had discovered new and important evi- 
dence which would show that the promis« 
sory note and Ex. N had been forged. The 
additional evidence which was attempted 
to be introduced was to bs the evidence 
of the selfsame man Bhujendra. This 
application for raview was rejected in 1939. 
The learned Judges in rejecting the ap- 
plication for review observed that if the 
additional evidence intended to be pro- 
duced’ was prima facie credible they 
would have graated the application for 
review and would have afforded Kunja 
an opportunity to place that evidence at 
the new trial. But as Bhnjondra was a 
self-convicted perjurer whose testimony 
could not be relied upon, they refused to 
admit the application for review. 

When the decree so passed by this Oourt 
was sought to be executed in the Court of 
the Subordinate Judge at Howrah, Kunja 
filed this suit, in which this appeal arises, 
in that Court in the year 1933. .The prin- 
cipal point is whether the suit is at all 
maintainable. As we hold in agreement 
with the learned Subordinate Judge that 
it is not, weřdolnot enter into other questions 
canvassed before him, In- fact we did 
not hear any of the parties on the other 
questions. For deciding the question of 
the maintainability of the sait the plaint 
will have to be examined in some detail, 
keeping in view the facts which we have 
recited above and about which thera cannot 
be any possible dispute. In the plaint 
the plaintiff admits that his case in the 


suit brought to enforce the promissory 
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note was that the latter was a rank fore 
gery and that he had led evidence to 
prove that it was so. He admits that this 
Court granted a decree in favour of the 
defendant, though the promissory note was 
not produced on a false plea that it was 
missing. After making this statement he 
makes the general allegation that this Court 
was “misled by the fraud of the defendant.” 
The averment thus made only amounts to 
the fact that Krishnadhan had managed to 
get a decree on a false claim by preducing 
perjured evidence. This is all that is con- 
tained in para, 9 of the plaint, In paras. 10 
and 11 he states that after the judgment of 
Costello and Lort- Williams, JJ. be started 
enquiries, after the anonymous letters re» 
ceived by the said learned Judges had been 
shown to his Solicitor by the Registrar of 
this Court, and as a result of those enquiries 
he got definite information regarding the 
fraud from Bhujendra who gave him a 
signed statement. The information given 
. by Bhujendra was what was embcdiedin 
the affidavit of Bhujendra which the 
learned Judges had before them when the 
application for review was moved and on 
which they commented in their order. In 
para, 13 he specifies the heads of fraud 
which according to him entitled him to 
re-open in the suit the final decree passed 
against him, At the end of sub-para, (i) he 
makes the statement that 

“there was a premeditated contrivance whereby the 
defendant in conspiracy with Bhujendra and others 
managed to keep the plaintiff and the Oourt in 


“ ignorance of the real facts of case and obtained a 
decree by that contrivance.” 


What this “conspiracy” and “contrivance” 
were are indicated in the other sub- 
--paragraphs of the said paragraph A 
summary of the said sub-paragraphs can 
be made aa follows: In 1927 Krishnadhan 
became displeased with him and formed 
the idea of putting him in trouble. In that 
year ke called in his aid the services of a 
forger and had his signature forged on 
two blank sheets of paper. Bhujendra was 
thereafter prevailed upon by him to type 
on those two sheets the body of the proe 
missory note and of the letter of deposit of 
title deeds (Hx. N). The promissory note 
was filed- with the plaint but was taken 
back and was suppressed on a false plea 
that it had been mislaid thereafter, the 
object being that if it had been produced 
in Court the forgery would have been dis- 
covered at once. By reason of the false 
affidavits filed in the suit suspicions that 
would have otherwise arisen from the non- 
production at the hearing of the original 


KUNJABEHARI OMAKRABARTY V, KRISHNADHONE MAJUMDAR (OAL) 


19210 


promissory note were allayed and his Soli- 
citor and Counsel were “thoroughly deceiv- 
ed"; the Court was intentionally misled on 
the wrong track and was induced to pass a 
decree on the , basis of the admission con- 
tained in the fabricated letter of deposit 
(Ex. N). Bhujendra’s mouth was shut by 
resson of an affidavit which the defendant 
caused him to swear and file in Court. The 
defendant thus got a decree on a false claim 
known to him to be false by leading false 
evidence, The evidence in support of his 
case was led on three points, namely (1) 
that Krishnadhan had asked Kunja to des 
pose falsely for him in a case and on his 
refusal there was a heated discussion, (2) 
that the promissory note was forged and 
that Krishnadhan and Bhujendra admitted 
the forgery in the presence of some of the 
clerks in the office of Messrs. O. C. Ganguly 
& Oo., (3) that the story of the loss of the 
original promissory note was a myth, 
Kyishnadhan’s son having taken it from 
the Solicitor’s office after it had been 
taken back from Court. 

The evidence so produced by the appel- 
lant has been disbelieved by the learned 
Subordinate Judge. As we are dimissing 
the appeal on the ground that the suit is 
not maintainable, we do not discuss the 
value to be attached to this evidence, but 
we simply mention it forthe purpose of 
indicating what was the nature of the 
fraud which according to the appellant had 
been committed by the respondent on him 
and on the Court which had “misled” the 
Court: in passing the decree. As we 
have already remarked, his allegations in. 
the plaint that by a ‘premeditated con» 
trivance” of the defendant he and the 
Court which passed the decree were kept. 
in ignorance of the real facts has no other: 
meaning andthe sum and substance of 
his case is that (a) the claim of the defen- 
dant was false and false to his knowledge,. 
(b) it was decreed on perjured evidence, 
{c) the original promissory 
intentionally suppressed on a false plea 
and (d) that he is now in better position 
to substantiate the first three points as he. 
has since the decree passed by this Oourt. 
discovered more evidence. 

We donot think that he can re-open. 
the decree on any one of these grounds, 
The first three grounds were urged by him 
in resisting the suit for enforcing the pro» 
misscry note, They were agitated and 
decided against him. 


dence was made the ground for the 


No new fraud has. 
“been pleaded. The discovery of more evi~ 


note was. 
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application for review but that application 
was also refused. We agree with the view 
of the learned Subordinate Judge that all 
thatis sought by the appellant in this suit 
is to consolidate the grounds taken by him 
in the previous trial by new and fresh 
materials and that the whole gamut of con» 
fentions unsuccessfully advanced by him 
in the previous trial to repel the deféndant’s 
claim on the promissory note has been 
made the basis of the so-called fraud for 
avoiding the decree. This is the special 
aspect of this case which distinguishes it 
from many of the cases placed before us 
by the appellant's Advocate, Mr. Mooker- 
jes. 

It is now well settled that a decree cannot 
be re-opened on the ground that it has 
been obtained by perjured evidence. In 
Mahomed Golab v. Mohamad Sulliman (1) 
Sir Comer Petheram, O. J. laid down that 
proposition and pointed out that if the 
law was otherwise there would be’ no 
finality to litigation. In LakshmiCharan 
v. Nur Ali (2) however the observation of 
Petheram O. J. in Mahomed Golab v. 
Mohamad Sulliman (1) was discarded on 
the ground that it was obiter, the learned 

udges proceeding further to observe that 
in the light of later decisions of the English 
Courts it cannot be said that the law was 
laid down correctly by Petheram, O. J. 
The reasoning adopted and the English 
decisions relied on there were subjected 
to critical analysis in Mosuful Hug v. 
Surendra Nath Roy (3) and Petheram 
O. Js dictum was followed. The later 
cases of this Court have all along accepted 
the dictum of Petheram, G. J. as sound and 
have either criticized or distinguished 
Lakshmi Charan v. Nur Ali (2), A useful 
review of the case law is given in 
Muktamala Dasi v. Ram Chandra (4). The 
proposition is well settled that a decree can 
be re-opened bya new action when the 
GOourt passing it had been misled by 


` fraud, but it cannot be re-opened when 


the Courtis simply mistaken; when the 
decree was passed by relying upon per- 


jured evidence, it cannot be said that 
the Court was so misled, (Kerr on Fraud 
and Mistake, p. 425, Edn. 6.) To us it 


seems that to sustain an action for setting 
aside a decree the fraud alleged and 


(1) 210 612, 
Me 38 0 936; 11 Ind, Cas, 626; 15 O W N 
(3) 16 O W N 1002; 15 Ind, Cas, 893. 
os SOWN 258; 97 Ind, Cas. 879; A IR 1927 
Bi, O4, 
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proved must be: 

“actual positive fraud, a meditated and intentional 
contrivance to keep the parties and ths Oourtin 
ignorance of the real facts of the casa and obtaining 
that decree by that contrivance,” 

This is the view adopted by Casperz and 
Doss, JJ. in Abdul Hug v. Abdul Hafez (5) 
and by Jenkins, O. J, and N. R, Chatter 
jea, J. in Nanda Kumar Howladar v., Ram 
Jiban (6). It is not possible to enume- 
rate all the circumstances which would 
lead a Court to come to the conclusion 
that there was such a contrivance. In 
the case of ex parte deciees when the 
defendant had never appeared, the contri- 
vance may consist in suppressing the 
summons, The fact of suppression 
would itself be the contrivance, and 
indeed a most effective contrivance for 
keeping the defendant in ignorance 
of his rights and from placing his 
case before the Court. Mere nonsservice 
would not do. Bat when the fact of non» 
service of summonsis proved by the plain- 
tiff in the later action, and the claim on 
which the decrea was passed is proved to 
be a false onė, the Court may and should 
ordinarily infer deliberate and hence fraus 
dulent suppression, for the last mentioned 
circumstance supplies the motive for the 
suppression and indicates that the suppres- 
Sion is itself fraudulent: Ram Chandra 
Prasad v. Parbhu Lal Ramratan (7). The 
case in Pran Nath Roy v. Mohesh Chandra 
(8) which was affirmed on appeal by the 
Judicial Committee of -the Privy Council, 
sub-nominee Radha Raman Shaha v. Pran 
Nath Roy (9) is of this type, The actual 
decision in Lakshmi Charan v. Nur AR 
(2) can be supported on this principle. In 
such cases the fact that the question of 
non-service of summons had been adjudicate 
ed in an earlier proceeding under O, IX, 
r. 13, Civil P. O. would not bar the ine 
vestigation of frand, as the issues would 
not be the same: Radha Raman Shaha 
v. Pran Nath Roy (9). 

The facts which would constitute the 
fraudulent contrivance would not neces- 
sarily be the same in the case of contested 
decrees, or ex parte decrees where the 
plaintiff in the later action had appeared in 
the earlier suit at some stage.- The fraud 
must be one extraneous to-the suit which 


(5)14 O W N 695; 5 Ind. Oas. 648; 11 OL J 


(8) 41 O 990; 23 Ind. Oas. 337; A IR 1914 Cal, 232 
18 C W N681;190 L J 457. 

(7) 6 Pat 458; 101 Ind. Gas. 718; A I R 1927 Pat, 183; 
8 PLT 193. i ; 

(8) 24.0 548. 

(9) 28 0 475;5 OW N 757. 
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terminated in the decree. The case in 
Khajendra Nath vw. Pran Nath Roy (10) 
illustrates the nature of such contrivance. 
There the defendant in the original suit 
was prevented from placing his case by a 
false lunacy proceeding against him and by 
threats which compelled him to leave his 
home and to hide himself. The learned 
Advocate for the appellant has also contend- 
ed before us that there is another broad 
head which would entitle the plaintiff in the 
later action to set aslde a decree against 
him whether paésedex parte- or on contest, 
He says that if the decree was passed on 
a false claim known to be false by the 
plaintiff in the original action, it has to be 
eet aside. For this proposition he has 
relied upon Kedar Nath v. Hemanta Kumari 
(11) and on the observation in Manindra 
Nath v. Hari Mondal (12) where an 
attempt was made to reconcile the decisions 
of this Court on the basis of the decision 
in Kedar Nath v. Hemanta Kumari (11). 
The decision is Kedar Nath v. Hemanta 
Kumari (11) was based on the decision in 
Abouloff v. Oppenheimer (13) and Vadala 
Vv. Lawes (14). Those two cases will 
have therefore to be examined in some 
detail 

In none of those cases was any stress 
laid on the fact of knowledge of the decree- 
holder that his claim, which in fact was a 
false one, was false, but the facts imply 
that ifthe claim was false it was known 
to him to be so. Both those cases related to 
the foreign judgments, Suits were institute 
ed in England to enforce the judgment of a 
Russian Court in one case and of an Italian 
Courtin the other. The defence was that 
those, judgments could not be enforced in 
an English Court, because they had been 
obtained by fraud of the plaintiff. The 
question considered was whether for the 
purpose of deciding the question of fraud 
the merits could be re-opened. The matter 
was putin clear terms by Lindley, L. J. 
in Vadala v. Lawes (14)'atp. 316*. He 
stated that there were two principles. The 
first was that a party to an action can 
impeach a judgment on the ground of fraud, 


pao 291 A 99; 290 395;6 O W N 473;8 Sar, 266 
(11) 18 O W N 447; 22 Ind, Cas, 709; 9L 
Oal. 69. Ind, Oas. 709; A I R 1915 
(12) 24 OW N 133; 54 Ind. Oas. 626; AIR 1920 
ka 
) (1283) 10 Q B D 295; ; ; 
Nu QBD 295; 52LJ Q B1;47 L T 325; 
sat (1890) 25 Q B D 310; 68 L T 128; 38 W R 
* Page of (1890) 25 Q B D—[#d.] 
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whether the judgment impeached was a 
domestic or foreign judgment. The second 
principle stated in general terms was that 
in an action to enforce a foreign judgment 
in an English Court, the English Oourt 
cannot gointo the merits which had been 
tried in the foreign Court. The laste 
mentioned proposition is a corollary from 
the proposition that the English Oourt re» 
gards the foreign judgment as creating an 
obligation, Afteratating the two principles 
Lindley, L. J. then proceeded to observe 
that the two rules had to be combined 
when the foreign judgment was impeached 
on the ground of fraud. When the case of 
fraud cannot be determined without ree 
opening the merits, the merits can be res 
opened in an English Court: 

“You can re-open the whole case even although 
you will have in this Court to go into the very 


facts which were investigated and which were in 
issue in the foreign Court.” 


He did not place any importance on the 
technical answer that the issue in the 
English Court was not the issue in the 
foreign Court. He quoted with approval 
the observations in Abouloff v. Oppenheimer 
(13) to the effect that even if the selfe 
same case of fraud had been investigated 
by the foreign Court and had been negativ- 
ed on the basis of false evidence 
adduced in that Gourt, still the English 
Court could go into the matter again to see 
the circumstances under which that judge 
ment was given. The law thus formulated 
as applicable to foreign judgments is wider 
in terms than what would be applicable to 
domestic judgments; for, a domestic judg- 
ment cannot be attacked simply because it 
was obtained by false evidence, and any 
direct issue already decided cannot be re- 
agitated on the principle of res judicata, 
As a foreign judgment is regarded in 
England not gua judgment but only as a 
jural act by which an independent obliga- 


tion is created, the rule of rea judicata ~~ 


cannot be invoked in the case of a foreign 
judgment, This fact in our judgment 
distinguishes a foreign judgment from g 
domestic one and would accordingly prevent 
a Court from re-opening in a later action a 
domestic judgment where the frand alleged 
was directly and substantially in issue in 
the former suit and had been enquired into 
and repelled. We are accordingly of opinion, 
that a domestic judgment cannot be Tee 
opened where the only allegation of fraud 
made by the plaintiff of the later action is 
that judgment had been given ona false 
claim. That allegation in substance means 
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that the former adjudication was wrong, 
the Court determining on perjured evie 
dence the claim as true which was in fact 
a false one. The principle of finality of 
litigation which is the cardinal principle 
-applicable in the domestic forum would 
then have no meaning. In the case of a 
domestic judgment falsity of the claim, in 
‘our judgment, may be one of the material 
facts only in a limited class of cases, 
namely where the judgment was an ex 
parte one where no summons had been 
‘served and the direct proof falls short of 
actual suppression ofsummons. We do not 
accordingly agree with the view expressed 
in Kedar Nath v. Pran Nath Roy (11) that 
simply because the claim on which the 
‘former judgment had been passed in a 
domestic tribunal was a false one known to 
the decree-holder to be false, the former 
judgment was to be set aside. The actual 
‘decision in that case can however be 
justified. 

The decree passed in that suit was an ex 
parte one. The plaintiff, Hemanta Kumari 
Debi, in the later action alleged that 
summons of the former suit had been 
fraudulently suppressed. That was the 
fraud alleged. She proved that the sum- 
mons had not been served. At least the 
lower Courts found that there was nc 
satisfactory proof of service of summons 
‘on her. In those circumstances falsity of 
the claim could be investigated in the later 
‘suit. If the claim on which the ex parte 
decree was passed was a false one, that 
would have furnished the motive for the 
‘suppression of summons, and from the said 
fact combined with the fact of non-service 
of summons the Oourt could have inferred 
that the summons had in fact been sup" 
pressed, For the same reason we are unable 
to agree withthe distinction sought to ba 
made in Manindra Nath v. Hari Mondal 
(12). In the case before us the question 
whether the promissory note was a false 
one was adjudicated upon in the suit on the 
promissory note. The question whether it 
had been suppressed on a false plea was 
‘also considered, An application for review 
of judgment which sought to introduce 
further evidence of a nature like the evi» 
dence led in this case was made. The 
correct procedure and the only procedure 
for leading additional evidence was adopted. 
The rejection of the application for review 
has given finality to this attempt. The 
judgment in Mosuful Haq v. Surendra 
Nath Roy (3) in our judgment gives the 
correct interpretation of the law on the 
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subject of production of additional evidence 
in cases of this kind. We accordingly, 
hold that the suit is not maiatainable 
and the appeal must be dismissed with 


costs. The connected application is also 
dismissed, 
GA Appeal dismissed. 
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Derenvants Nos, 7 anp 8 

Mortgage—Mortgagee selling mortgage property— 
Suit for accounts by mortgagor—Wilful default 
neither charged in pleadings nor proved at trial~ 
Mortgagor, if entitled to account of sale proceeds 
which mortgagee might have received but for wilful 
defauli—Duty of mortgagor in such case. 

In an action for account by a mortgagor against 
a mortgagee in possession who has sold, the morte 
gagor is entitled to an account of the proceeds of 
sale received by the mortgagee or by hisorder or 
for his use, “or which without his wilful default 
might have been so received,” although wilful d-a 
fault may not have been charged in the pleadings 
and proved at the trial, But the mortgagor must 
apply to the Oourt for insertion in the decree, be- 
fore it is drawn up, of worde which would make it 
incumbent upon the mortgagee in possession to ac} 
count upon the footing of wilful default, Mayer v. 
Murray (1), relied on. 


Facts.—The plaintiff prayed for a decla- . - 


ration that he had become entitled to a 
10/16 share in certain property at Janjikar 
Street in Bombay, and that he had also 
become entitled to recover from defend- 
ants Nos. 1 and 2 in the suit 10/16 share 
in the compensation money received by 
defendants Nos. 1 and 2 in the suit from 
the trustees of the Port of Bombay in 
respect of certain property at Elphinstone 
Land Estate. The plaintiff further prayed 
for a declaration that the right, title and 
interest of the plaintiff in suit in the said 
preperties and the compensation money was 
not affected by a mortgage dated May 12, 
1922, or by the transfer thereof to defend» 
ants Nos, 1 and 2in the suit, and he asked 
for an account of the rents, delivery of 
possession and other reliefs. 


Defendant No, 1 by his written statement 
and counter claim prayed for a declaration 
that a sum of Rs. 32,335-7-9 was due and 
payable to him at the foot of the mortgage 
and transfer of mortgage and that the 
mortgage and transfer of mortgage might 
be enforced by a sale and that accounts 
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might be taken. The suit was dismissed 
and the counter-claim of defendent No.1 
was referred to the Commissioner to take 
various accounts arising out of the mort- 
gage, Itis only necessary for present pur- 
poses to refer to the fourth account which 
was directed by the decree to be taken, 
which was in the following terms: 

“As account of the rents and profits of the said 
property and of the sale price of the structure on 
the Elphinstane Land Estate in Bombay received 
by the first defendant in suit and plaintiff to the 
counter claim or by any other person by the order 
or for the use of defendant No. 1 in suit and plaintiff 
to the counter-claim and let what shall appear to be 
due on the last mentioned account be deducted 
from what shall appear to be due to the first 
defendant to the suit and plaintiff to the counter- 
claim on the first and second and third mentioned 
accounts,” 


Defendants Nos. 7 and 8 to the countere 
claim requested the Commissioner to en- 
tertain the surcharges filed by them which 
were based upon the footing that the 
mortgagee in possession had failed to re- 
cover rent from the mortgagors at the rate 
of Rs. 100 per month according to the 
notice served by the mortgagee in posses- 
sion upon the mortgagors when possession 
was taken. The Oommissioner declined to 
entertain these surcharges upon the grounds 
that no issue had been raised and tried 
by the Oourt, that the defendants were 
liable to account on the footing of wilful 
default, and that the decree did not direct 
todo so. Accordingly he made his report 
dated August 31, 1939, and certified the 
amount due by the plaintiff and defend- 
ants Nos. 5 to 9 to the suit and defendants 
Nos. 1 to 6 to the counterclaim to defend- 
ants Nos, 1 (a) and 1 (b) to the suit. 

Defendants Nos.7 and 8 to the counter- 
claim filed exceptions to the report in which 
they complained that the Commissioner 
erred in dismissing the surcharges and 
that he ought to have held that the morte 
gagee-in- possession was accountable to the 
Subsequent incumbrancera for the rent of 
the portion of the property occupied by 
the mortgagors, and that in any event he 
ought to have held that after the mortgagee 
received notice of the subsequent incumb- 
rances the mortgagee in possession was in 
the position of a trustee and ought to have 
recovered rent from the mortgagors at the 
rate of Rs, 100 per month. 

Mr. N. P, Engineer, for the Plaintiff, 

Mr. C. K. Daphtary, for Defendants 
Nos. 7 and 8. 


Order. — (After stating the facts his 
Lordship proceeded.) Mr. Daphtary for 
defendants Nos. 7 and 8 to the counter- 
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claim has referred to Mayer v. Murray Q) 
which is an authority for the proposition 
that in an action for account by a morte 
gagor against a mortgagee in possession 
who has sold, the mortgagor is entitled to 
an account of the proceeds of sale received , 
by the mortgagee or by his order or for 
his use, “or which without his wilful default 
wight have been so received’, although 
wilful default may not have been charged 
in the pleadings and proved at the trial. 
Jessel, M. R, in the course of his judgment 
said that the general rule is that in every 
case an order charging wilful default must 
be based upon a charge of wilful default in 
the pleadings, but that the case of a morte 
gagee in possession has always been an ex- 
ception to that rule, and he expressed the 
opinion that a mortgagee in possession must 
account for what without his wilful default 
he might have received from the time of 
his taking possession. The matter came 
before the Master of the Rolls in that case 
on speaking to the minutes of the judgment, 
i. e., before it was drawn up. In the case 
before me defendants Nos. 7 and 8 are 
parties to the suit and they might, if they 
had chosen to do so, have applied to the 
Oourt for insertion in the decree, before 
it was drawn up, of words which would 
have made it incumbent upon the morte 
gages in possession to account upon the 
footing of wilful default, They did not 
do so. I am clearly of opinion that the 
decree being in the form in which it is, 
the Commissioner was perfectly right In 
declining to deal with the accounts upon 
the footing of wilful default. Accordingly, 
these exceptions must be dismissed. (The 
rest of the judgment is not material for 
the report). SP 
Exceptions dismissed, 


D. 
(1) (1878) 8 Oh. D 424; 47L J Oh. 605; 26 W R 
690. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 102 of 1938 
August 13, 1940 
Tom, O. J. AND Ganaa NATE, J. 
NARAIN SINGH—APPELLANT 
versus 
NET RAM AND OTHERS——RESPONDENTS 

Custom—Proof of-—Extent of evidence necessary 
—Evidence Act (I of 1872), a. 18—Ryots’ rights to 
transfer houses—Certified copies of — sale-deeds, 
admissibility—Finding as to existence of custom is 
one of fact—Village Pabsara in U. P.—Ryots, if 

entitled to sell their houses. 

There is no hard and fast rule as to how much, 
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evidence would be sufficient to prove the existence 
of a custom. .This question depends entirely on the 
nature of the evidence as well ason the circum- 
stances of each casa, 

For the purpose of proving a custom entitling the 
ryots to.transfer their houses certified copies of 
salé-deeds evidencing particular instances of trans~- 
fers by ryots are admissible in evidence inasmuch 
as the object of producing the certified copies is 
not to prove the origina] sale-deeds or the genuineness 
but only to prove instances of transfers, 

The question whether a custom exists or not is 
one of fact and the findings of the Oourts below 
cannot be interfered within second appeal, 126 Ind. 
Oas. 84 (1) G Ind. Oas. 787(3) and 4 Ind. Cas, 457 (4), 
relied on. 

There is a custom inthe village of Pabsara in 
U, P. entitling theryots to sell their houses, 


Mr, G. 9. Pathak, for the Appellant. 


Messrs. Panna Lal and L. M. Roy, for the 
Respondents. 


Ganga Nath, J—This is a plaintiff's 
appeal arising out of a suit brought by 
him and the plaintiffs-respondents against 
the defendants-respondents to recover pose 
session of two rooms, shown in red colour 
and marked as A, B, O, D, in the plan 
attached to the plaint. These rooms are 
Situated in village Pabsara, The plaintiff's 
case was that Kallu was allowed to occupy 
these rooms as a licensee about 50 years 
ago. On his death his brother Tej Singh 
defendant No. 1, also lived in these rooms 
as a licensee, In 1924 Tej Singh sold these 
rooms to Nait Ram, defendant No. 2, The 
sale was invalid and the plaintiffs, who are 
the zamindars of the site of these rooms, 
were entitled to possession of theses rooms. 
The defendant inter alia contended that 
there was no licence, that there was a 
custom prevailing in the village under 
which the ryots were entitled to sell their 
houses and that the sale made by defend— 
ant No. 1 to defendant No, 2 was valid, 
The trial Court found that tHe licence set 
up by the plaintiff had not been established, 
that the plaintiffs were owners of the site 
in dispute as zamindars, that Kallu was 
in possession of the house as a ryot and 
that there was a custom under which the 
ryots were allowed to sell their houses. 
These findings have been confirmed by the 
learned Additional Civil Judge on appeal. 

It has been urged by learned Counsel for 
the appellant that the cnstom set up by 
the defendants has not been proved. The 
defendants have produced four original sale 
deeds and seven certified copies of sale 
deeds. Some of these copies are more 
than 30 years old. These documents show 
that transfers have been made in this vil- 
lage from 1901. It was contended that 
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the certified copies were not admissible in 
evidence. This contention is not sound, 
because these certified copies were not pro- 
duced to prove the original sale deeds or 
the genuineness thereof, They were produced 
simply to prove the instances of the transe 
fers which were made, It was open to 
the defendants to prove the custom by 
citing instances before the Court showing 
any transaction in which such a custom 
was asserted or recognized as well as 
particular instances in which such a 
custom was claimed or recognized, as laid 
down in s, 13, Evi, Act. It was observed 
in Kallu Mal v. Ganesh Lal (1), at 


p. 1429: 
“The fact that certain sale deeds or mortgage 


deeds were executed and were duly registered and 
each contained assertions of the existence of the 
right of transfer would in our opinion bein itself 
admissible, quite independent of the fact whether 
the genuineness of the signatures on the originals. 
of those documents had been-formally proved in 
this case or not.” 


These copies were produced simply to- 
prove the existence of such instances. 
There was no question as to whether any 
particular individual had executed a par- 
ticular document. In our opinion, the 
Copies were admissible in evidence to. 
prove instances of the sale in support of 
the existence of the custom. It was further 
contended that the evidence produced by 
the defendants was not sufficient to prove 
the existence of the custom set up by 
them. There is no hard and fast rule as 
to how much evidence would be sufficient 
to prove the existence of a custom. This 
question depends entirely on the nature 
of the evidence as well as on the circum» 
stances of each case. In some cases a 
large number of instances of transfers may 
be insufficient, while in others a much. 
smaller number may be quite sufficient. 
In the present case the evidence produced 
by the defendants is quite sufficient to- 
prove the existence of the custom. It is 
a small village of only 200 houses with a 
population of about 1,500 inhabitants. In 
such a small village a large number of in- 
stances of transfers can hardly be expected, 
As already stated, transfers have been. 
made by ryots from 1901 without any 
objection on the part of the zamindars, 
Some of the sale deeds produced by the 
defendants were witnessed and attested by 
some of the plaintifis themselves. Some- 
of the sales have been made in favour 

(1) (1935) A W R 1427 (1429); 160 Ind. Cas, 1098;. 


AIR 1936 All, 119; 1935 R D 572; 1986 ALR 232;: 
8R A 705. 
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‘of some of the zamindars of this very 
mahal and some have been made in favour 
‘of some zamindars“of other mahals. It 
ïs inconceivable that, if the custom of 
transfer of houses by the ryots had not 
been sanctioned by the zamindars, they 
‘would have allowed the tenants to transfer 
‘these houses in their own favour and in 
favour of the zamindars of other mahals, 
The defendants have produced three 
-zamindars, Durga Singh, Jagannath and 
Tungal Singh, who have deposed to the 
‘existence of the custom. This evidence is 
very important, because the evidence of 
‘these zamindars is against their own 
interest, The testimony of the plaintiffs’ 
‘own witness Behari Singh is evidence that 
‘the custom exists, Heisa lambardar and 
he has himself purchased a house from one 
Harban's wife, who was neither a tenant 
mor a zemindar. All this evidence clearly 
proves that there is a custom in the 
village which entitles the ryots to transfer 
‘their houses, 

It may be observed here that it wes not 
mecessary to examine all this evidence, as 
the question whether a custom exists or 
not is one of fact as observed by their 
Lordships of the Privy Council in several 
cases and the concurrent findings of both 
the Courts were quite clear and sufficient 
on the point. In Raja of Ramnad v, 
Mangalam (2), the question was whether 
there was a custom by which a tenant 
was relieved of rent in respect of land 
allowed to lie fallow. Their Lordships of 
the Privy Council observed ; 

“The District Judge in the present case has held 
‘that there was a custom to relieve the tenant of 
rent in respect of land allowed to lie fallow. Their 
Lordships are bound by the finding of fact of the 


District Judge as regards the existence of the 
“custom.” 

In Anant Singh v. Durga Singh (3), the 
question was as to the right of a step- 
brother in a Hindu family to share equally 
with a brother of the whole blood in the 
‘succession of a deceased brother. At 
pp, 372-373* their Lordships observed : 

“The learned Judicial Oommissioner, in their 
Lordships’ opinion, gave excellent reasons for 
‘refusing to regard the evidence adduced by the 
Plaintiff as sufficient to establish such a special 
-custom in the family as to rebut the ordinary pre- 
sumption that the Mitakshara law prevailed .... 

(2) 53 M 597; 126 Ind. Cas. 84; A I R1930 P O 
234; 57 I A 264; Ind, Rul. (1980) P O 308; (1930) M 
EO €85; 59 MLJ 289; 520 L J 265,32 L W 548 
(3) 32 A 363; 8 Ind. Cas. 787; 37 IA 191;130 0 
163; 7A L J704; MO WN 770; 120LJ 36; 12 
Bom, L R 504;8 ML T79; (1910) M W N 327; 20 
M LJ 604 (P O. i 

*Pages of 32 AlL—[Ëd] 
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The question involved was one of fact only, and 
their Lordships see no reason whatever to differ 
from the opinion of the learned Judicial Commis- 
sioners, 


In Muhammad Kamil v. Imtiaz Fatima 
(4), the question was whether the righte of 
the parties were governed by the Muhamadan 
Law and not by a family custom, as 
had been alleged. At p. 570* their Lord- 
ships observed : 

“The existence of such a custom isa question of 
fact, and as to this question the Courts in India 
concurred in their judgment. On this point, there- 
fore their Lordships see no reasonwhy they should 
not follow their usual practice of accepting concur- 
rent findings of fact,” 

We agree with the finding of the learned 
Additional Civil Judge that there is a cus- 
tom in the village which entitles the ryots 
to transfer their houses, There is no force 
in the appeal, Inthe result the appeal is 
dismissed with costs. 

D. Appeal dismissed. 

(4) 31 A 557; 4Ind. Oas. 457; 36 I A 210;13060 
183; 10 O LJ 297; 11 Bom. LR1210;140W N 
59; 19M LJ 697 (P ©). 

*Page of 31 All.—[#d.] 





NAGPUR HIGH COURT 
Miscellaneous Appeal No. 90 of 1937 
January 31, 1940 
Strong, O. J. AND Boss, J. 
KHUPOHAND NATHMAL MARWADI— 
DECREB*HOLDER——APPELLANT 
versus 
RAJESHWAR SHANKER DESHPANDE 
-~J UDGMENT-DEBTOR—— RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 47—~Mort- 
gage having covenant to pay mortgage debt—Inslovency 
of mortgagor — Moritgagee not acting under s. 47 but 
proceeding to realise security — Security insufficient 
—Insolvent discharged — Balance realisable under 
personal covenant, held discharged. 

Ifa secured treditor does not assess under s, 47 
and does not even ask the Court to say that, under the 
powers conferred by s. 34, the debt is of such a 
nature that its valuation is incapable of being fairly 
estimated and allowes the insolvent to be discharged 
without any proof having been put in for the 
balance, then, he (the secured creditor) must be con- 
tent with his security. Ifa secured creditor ignores 
the Insolvency Court altogether he must be content 
with his security and will be debarred from claiming 
any dividend if his security should prove in- 
sufficient. 

The mortgage had a covenant requiring the mort- 
gagor to pay to the mortgagee the debt so that the 
mortgages was in the position ofa securedand an 
ordinary creditor. The mortgagor became an ine 
solvent, The mortgagee did not act under s. 47 of 
the Prov. Insol. Act, but ignored the Insolvency 
Court and proceeded to realise his security which 
security proved insufficient to meet the mortgage 
debt, The insolvent was in the meantime dis- 
charged : 

Held, that the balance of debt realisable under the 
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personal covenant was discharged on the discharge of 
the insolvent. yi 


Misc. A. from an order of the Court of 
tho Additional District Judge, Buldana, 
dated January 9, 1837. 


Mr, V. K. Rajwade, for the Appellant. 
Mr. W. B. Pendharkar with Mr, K. K. 
Gandhe, for the Respondent. 


Order.—This appeal raises a point under 
the Insol, Act, which, one would except 
to have occurred on a great number 
of occasions if the point made by the appel- 
lant is a good one. The short facts may be 
stated thus. Let A be the mortgagor and 
B the mortgagee. The mortgage had a 
covenant requiring the mortgagor to pay to 


the mortgagee the debt so that the morte 


gagee was in the position of a secured and 
an ordinary creditor. A became an insole 
vent. B did not act under s. 47 of the 
Prov. Insol. Act, but ignored the Insolvency 
Court and proceeded to realise his security 
which security proved insufficient to meet 
the mortgage debt. The result was that 
only Rs. 2,140 were realised and that more 
than Rs, 6,000 remained due. The morte 
gage was in 1923, The first sale in execu- 
tion of part of the security took place on 
February 23, 1929, and fetched Rs. 600, 
The sale of a further part of the security 
took place on March 21, 1930, and fetched 
Rs. 1,540 and the sale was confirmed on 
April 22, 1930. In the meantime on Novem- 
ber 7, 1929 the insolvent was discharged. 
The mortgages then in execution sought to 
recover the balance of Rs, 6,000 and odd 
and the lower Court has held that the debt 
has been discharged as a consequence of 
the insolvency and the mortgagor’s dise 
charge therefrom. 

Counsel for the appellant has relied upon 
three cases, Sheoraj Singh v. Gauri Sahai 
(1), Ashrafuddin Ahmsd v, Bepin Behari 
(2) and Amthalal Bhagvandas v. Cursetji 
Dhanjishah (3), in which Courts have held 
that ina case such asthe present the debt 
realisable under the personal covenant is 
not discharged on the discharge of the 
insolvent. 

Out of respect for the Courts that have 
so decided we have examined the Insolvency 
Law more fully than we should otherwise 
have considered necessary. We agree with 
Ghosh's observations in his Prov. Insol. 
Act, 10th Edition, at p. 375, to the effect 
that if a secured creditor ignores the Insolv- 

(1) 21 A 297; A W N 1899, 45, 

(2)30 G 407. . 

(3) 9 Bom, LR 466, 
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ency Act altogether he must “be content: 
with his security and will be débarred from 
claiming any dividend if his security should 
prove insufficient. The decisione in Sani 
Prasad Singh v. Sheo Dutt Singh (4) and in 
Haveli Shah v. Hussaina Jan (5), are to- 
the same effect. We are, not, however, 
relying on these decisions but on first prin- 
ciples in this matter. 

The difficulty that appears to have been: 
felt in a case like this is to know how such. 
a creditor should proceed. It has been 
observed that until he has realised his. 
security he can only guess whether there 
will be any liability under the personal 
covenant and ifany, what. Therefore, itis . 
said that sucha debt is not provable in 
insolvency. Accordingly, it is urged, the. 
discharge of the insolvent does not affect 
the liability of the mortgagor. Therefore,. 
Buch a debt can be recovered in full after 
discharge. This sort of problem, though 
in a much more difficult form, came before: 
avery strong committee of the House of 
Lords in Hardy v. Fothergill (6). The 
learned Law Lords were the Earl of Hals- 
bury, Earl of Selborne, Lord Fitz Gerald, 
Lord Herschell and Lord Macnaghten. They 
leave no doubt whatever in our opinion as 
to what principles apply. Lord Macnaghten: 
at p. 356*, commenting on the quotation 
from Mellish, L.J.: 

“It is quite plain that the object of these sections: 
is, that the bankrupt shall be absolutely relieved 
from any liability under any contract he has ever 
entered into,” 
observes : 

“With one qualification that statement is, I think, 
perfectly correct as regards.any liability capable of 
resulting in payment of money or money's worth, 
Section 31 of the Bankruptcy Act, 1869, (which is- 
similar in terms to s, 34 of the Prov. Insol. Act), 
contains one exception, and one exception only. It 
excepts any case in which the Oourt on appeal. 
thinks the value of the liability “incapable of being 
fairly estimated, and makes an order to that effect, 
Such a case is conceivable, but it is one, I think,. 
very unlikely to occur.” 

The House of Lords in that case wera 
concerned with a claim founded upon a 
liability to indemnify in respect of rapaira.. 
The extent of the liability could only be 
known at the end of a lease. The end of 
the lease occurred 8 years after the bank- 
rupt had become an insolvent. The same 
sort of argument that has been addressed 
to us was addressed in that case and the 

(2 Pat. 724; 77 Ind. Cas. 589; A I R 1924 Pat, 

t 


ab. 259. 
(5) A I R 1938 Lah, 217; 178 Ind. Oas. 272; 40 PLR 
514; 11 R L 433, 
16) (1888) 13 App. Oas. 351; 58 LJ QB 44;59LT 
273; 31 W R177; 53 J P36. i ; 
*Page of (1888) 13 App. Oas.—[#d.] 
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angwer was that 
“if you wish to treat this as a claim which you 
cannot prove because it is incapable of valuation, 
you must get the Court to say so,” 
and the reason is to be found in the fact 
that the whole policy of bankruptcy law is 
to see that two main .objects are achieved: 
(1) that all creditors should be entitled 
to come in and prove and (2) that the banks 
rupt should emerge from the bankruptcy 
free from his liabilities. See Lord Hard- 
wicke in Ex parte Groome (7), and Lord 
Fitz Gerald’s comment at p, 364*; [Hardy v. 
Fothergill (8)]. 

That case, ag We have observed, was con» 
cerned with a lease. This is concerned 
with a mortgage. Consequently, this case 
falls directly within s. 47 of the Prov. Insol. 
Act, and no resort to s, 34 is necessary, 
Section 47 enables a secured creditor to do 
one of three things: (1) he can realise hig 
security and prove for the balance; or (2) 
he can relinquish his security and prove for 
his debt; or (3) he can do neither in which 
case he must state to the Court the parti- 
culars of his security and the value at 
which he assesses it and he is then entitled 
to have his debt entered on the schedule. 
Tf after having valued his security he sube 
sequently realises it and the net amount 
realised is not the same as the valuation, 
provision is made for correcting the valua- 
tion. If instead of taking one or the other of 
these courses he simply ignores the insole 
vency, then, as above observed he is limited 
to his security, the reason being that a 
mortgagee with a mortgage containing a 
personal covenant is a secured creditor so 
far as the mortgage transaction is concern 
ed and an ordinary creditor so far as the 
personal covenant is concerned. His normal 
right is to realise his security and then to 
prove for the balance, and until he has 
realised his security he can oppose a dis- 
charge, It is difficult to see how a Oourt 
could discharge an insolvent while it was 
still at large as to what his indedtedness 
really was. Debts can be proved up to 
the date of discharge under certain cir- 
cumstances and this is one of those cases in 
which proofs can be given long after the 
normal proofs are in because s. 47 (1) exe 
pressly provides for proof after realisation 
and s. 33 (3) enables a creditor in certain 
circumstances to tender proof at any time 
before discharge. Until the last of the 
provable debts is complete it is difficult to 
see how the Oourt can come to the cons 


_ (10736) 1 Atk. 115... 
“~“*Page of (1888) 13 App. Oas. Ba.) 
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clusion that the insolvent’s assets amount 
to 8 annas in the rupee, and if that cannot 
be concluded, then s. 42 (1) (a) creates a 
difficulty in the way of a discharge. 
However, that may be, ifin point of fact a 
secured creditor does not asaess under s. 47 
and does not even ask the Court to say that, 
under the powers confrrred by s. 34, the 
debt is of sucha nature that its valuation 
is incapable of being fairly estimated and 
allowed the insolvent to be discharged withe 
out any proof having been put in for the 
balance, then, in our opinion, he (the secur- 
ed creditor) must be content with his 
security, and that is the conclusion arrived 
at by the lower Court. The appeal accord- 
ingly fails and is dismissed with costs, 
S. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Appeal No. 32 of 1938 
January 12, 1940 

Eoatey, J. 
NALINI NATH MALLIK THAKUR — 
Derenpant No. 1—A PPELLAN 


versus ‘ 
RADHASHYAM MARWARI AND 0OTHERS— 


PLaInTirfs—RESPONDENTS 

Court Fees Act (VII of 1870), sa 7 
(iv), 8 (c) (Bengal Amendment)--Suit falling under 
s. T (iv)—Court finding plaintiffs valuation to be 
wrong—Court must estimate correct and reasonable 
valuation under s. 8 (c)—Sutt to set aside decree— 
Standard of valuing relief, stated. 

Although a satisfactory valuation may not be 
possible in the majority of the cases, when once 
the Court has formed the opinion that the plaintiff's 
estimate is wrong, it becomes the duty of the Court 
to estimate a correct and reasonable valuation of 
the relief claimed and it follows that it will be for 
the Oourt to decide on the merits of each particular 
case whether the provisions of s, 8 (0) of the Act, 
should be invoked forthe purpose of revising the 
plaintiff's valuation. If the relief claimed is im- 
possible to value, the Court is, of course, notin a 
position to say that such relief has bsen wrongly 
valued and there is consequently no scope for the 
operation of 8. 8 (e), Court Fees Act, but, in a 
suit where it is sought to set aside a decree, such 
valuation, although difficult, is not impossible. Ina 
suit to set aside a decre3, prima facie, the value 
of the relief claimed by the plaintifis would be the 
value of the decree and the onus would clearly lie 
on them to show that this relief should be valued 
at some smaller amount, Ifin the course of the 
enquiry the assets of the plaintifis are found to 
exceed the value of the decree, the relief claimed 
should be valued atthe amount of the decree and, 
if they are of a smaller value than the amount of 
the decree, the value of the relief will be the market 
value of the assets. 172 Ind. Oas, 794 (2), relied on, 
149 Ind. Oas. 3 (i) and Umatul Batul v. Nauji Kuar 
(4), explained. 


A. from the appellate decree of the Sub» 
Judge, Bankura, dated June 24, 1937, 
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Messrs. Hira Lal Chakravarty and Rabin- 
dra Nath Bhattacharjee, for the Appeallant. 

Mr. Gopendra Nath Das and Lala 
Hemanta Kumar, for the Respondents. 

Mr. Rama Prasad Mukherjee, Assistant 
Goyt. Pleader, for the Crown. 

Judgment.—In the suit out of which 
this appeal arises the plaintiffs sued the 
defendants for a declaration to the effect that 
a certain decree obtained against them was 
void by reason of collusion and fraud and 
they also. asked for an injuction restrain- 
ing defendant No. 1, Nalini Nath Mallik 
Thakur, from executing this decree. The 
value of the decree in question is Rs 2,354, 
butin the Courts below the relief claimed 
by the plaintiffs was valued at Rs. 49 only 
under s, 7 (iv) (c) and (d), Oourt Fees Act. On 
this point the trial Court held that in the 
absence of rules under s. 9, Suits Valuation 
Act, at the time of the institution of a suit 
of this nature, even although the Court 
finds that the relief claimed is under-valued, 
there is no standard according to which the 
relief claimed can be properly valued, so the 
Ccurt's power of correction cannot be exer. 
cised. Having regard to the facts of the case 
out of which this appeal arises it would 
appear prima facie that the relief claimed 
has been under-valued and the question, 
therefore, arises whether the parties con- 
cerned should be required to deposit the 
deficit court-fees due from them under s. 12, 
Oourt Fees Act, or whether the case should 
be remitted to the trial Court for an enquiry 
under s. 8 (O) of the Act. 

The main argument put forward in sup- 
port of the decision of the trial Court as 
regards the valuation of the suit is that 
there is no objective standard of valuation 
in the absence of any rules under s. 9, Suits 
Valuation Act, and that, in these circume 
stances the case must be governed by the 
principles laid down in Narayanganj 
Central Co-operative Sale and Supply Society, 
Limited v. Mafijuddin Ahmad (1). It is 
contended that although that decision has 
reference to s. 7 (iv), Oourt Fees Act as it 
stood before the Act was amended in 1935, 
the amendment to the section by which it 
has been made subject to the provisions of 
s, 8 (C) has not effected any real modifica- 
tion of thelaw. It is, therefore, argued that 
the circumstances in which the Oourt is 
empowered to revise the plaiotifi’s valua- 
tion must be strictly limited to the grounds 
contemplated in the decision in the case 


(1) 61 O 796; 149 Ind. Oas. 3; A IR 1934 Oal. 
ae 38 O W N589; 590 L J 233; BER O 533 
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cited above and that in view of those prin» 
ciples the plaintiffs were justified in placing 
their own valuation upon the relief claime 
ed by them in this suit, In this connection 
particular reliance is placed upon some obe 
servations of Mukerji, J. who delivered the 
leading judgment in Narayangaj Central Co 
operative Sale and Supply Society Limitied 
v, Mafijuddin Ahmad (1). The learned Judge 
observed that 
“though it is true that in suits of varions descrip- 
tions no absolute standard at all would be possible 
yet it cannot be disputed that reasonable standards 
may with safety be laid down giving the plaintiff 
all legitimate option that he may be reasonably 
entitled to and proceeding on the lines indicated 
by the Legislature in such standard as they 
themselves have laid down. But I am clearly of 
opinion that until such standards are laid down 
by appropriate rules framed under s. 9, Suits 
Valuation Act (VII of 1887), it would not be possible 
for the Court to exercise this power except in those 
classes of cases falling under the clause in which 
the valuation made by the plaintiff is illegal, pal- 
pably absurd, manifestly illogical or arithmetically 
wrong, i 

It appears from the decision in the case 
cited above that a point which carried con- 
siderable weight with the learned Judges 
was the fact thabin the case of many suits 
which fall within s. 7 (iv), Court Fees Act 
“no real objective standard of valuation 
would be possible or, even if possible, would 
be altogether satisfactory.” At the same 
time, it must be remembered that at that 
time there was no procedure in existence,, 
in the absence of rules under s. 9, Suits 
Valuation Act, under which the relief 
sought in these cases cculd be valued. This 
defect has now been supplied. The relief 
claimed in this class of suits must obviously 
have some value of the plaintiff and, in 
view of the provisions of ss, 8 (B) and 8 (O). 
Court Fees Act, it is clear that,if the Court 
considers that the plaintiff has under-esti- 
mated this value, it is the duty of the Court 
“to revise the valuation and determine the 
correct valuation” and if necessary hold 
such enquiry as it thinks ft for this pur- 
pose. In other words, as pointed out by S. 
K. Ghose, J. in Jitendra Nath Ghosh v. 
Hirenmoy Kumar (2), the effect of the new 
provisions 

“is, to some extent, to remove the disadvantage 
under which the Court laboured by reason of the 
non-existence of rules framed under the Suits 
Valuation Act, though it may be that the advance 
is litte where there is no objective standard of 
valuation forthcoming.” 


Although a satisfactory valuation may 
not be possible in the majority of thesa 
cases, when once the’ Court has formed the 


(2) 41 O W N 977; 172 Ind. Cas, 794; I LB (1937) 
2 Cal, 501; 10 R O 424; 670LJ123, ` 
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opinion that the plaintiff's estimate is 
wrong, it becomes the duty of the Court to 
estimate a correct and reasonable valuation 
of the relief claimed and it follows that it 
will be for the Court to decide on the merits 
of each particular case whether the provis 
sions of s. 8 (O) of the Act, should be invoke 
ed for the purpose of revising the plaintiff’s 
valuation. If the relief claimed is impossi- 
ble to value, the Court is, of course, not in 
a position tosay that such relief has been 
wrongly valued and there is consequently 
no scope for the operation of s. 8 (0), 
Court Fees Act, but, in asuit where it is 
sought to set aside a decree, such valuation, 
although difficult, is not impossible, The 
view which seems to have been adopted in 
Narayanganj Central Co-operative Sale and 
Supply Society, Limited v. Mafijuddin 
Ahmad (1) on the basis of certain obser- 
vations of the Judicial Committee in Phul 
Kumari v. Ghanshyam Misra (3) was that 
the value of such a decree to the plaintiff 
must be the valus of the assets that could 
be realized from the judgment-debtor'’s 
estate if the decree were put into execu- 
tion. It would follow, therefore, that, if the 
value of the decree exceeds the value of the 
assets, the valuation should be based on the 
valuation of the assets or, ifthe assets are 
of greater value than the decree, the 
valuation should be based upon the value 
of the decree. It might at first sight 
appear that a different view was adopted 
in Umatul Batul v, Nauji Kuar (4) in 
which it was held that tha value of the 
relief sought in a similar suit was the sum 
sought to be realized under the decree,but in 
that suit the value of the property to be 
sold was Rs. 80,000 while the value of the 
decree was only Rs, 10,000 and there seems 
to have been no doubt that, if the decree had 
been put into execution, the full amount 
thereof would have been realized from the 
judgment-debtor's estate. 

In the present case, however, we have no 
materials before us from which an estimate 
can be made of the extent to which it may 
be possible for the decrea-holder to satisfy 
his decrees from the plaintiff's assets and it 
is, therefore, necessary that the approximate 
value of these assets should be determined 
by means of an enquiry unders. 8 (C), Court 
Fess Act, prima facie, the value of the re- 
lief claimed by the plaintiffs would be the 
value of the decree and the onus would 
clearly lie on them to show that this relief 


of 9), 85.0 208; 35 TA 2257 OL J36; 12 OWN 169 
(4) 6OL J427; 110W N 705, 
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should be valued at some smaller amount. 
If in the course of the enquiry the asssts 
of the plaintiffs, are found to exceed the 
value of the decree, the relief claimed should 
be valued at the amount of the decree and, 
if they are of a smaller value than the, 
amount of the decree, the value of the re: 
lief will be the market value of the assets, 

In view of what I have stated above it 
cannot be said that there is no cbjeative 

standard for valuing the relief claimed in 

this case as such objective standard must 

be taken to be the value of the plaintiffs’ 
property which they would stand to lose if 

the decree against them is put into execu- 

tion. It, therefore, follows prima facie that 

the question of valuation in this case has 

been wrongly decided tothe detriment of 
the revenue, Theexact amount of the deficit 

court-fees which will be payable in all the, 

Courts concerned cannot be determined 

without a proper enquiry under s. 8 (OC) 

Court Fees Act. The case is, therefore 

remitted to the trial Court and the records of 
this case are forwarded to that Oourt for 

the purpose ofenabling that Court to hold 

such an enquiry and determine the correct 

valuation of the relief claimed by the plain- 

tiff. In the meantime, this appeal will 

remain pending on the file of this Oourt’ 
and the costs of this hearing will be assessed. 

on the receipt of the report of the trial 

Court. 


Be Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Appeal No. 16 of 1938 
February 14, 1940 
Davis, J.O. AND WESTON, J. 
PIRBHOMAL THOOMAL-—APPELLANT 


ie versus 
KISHNOMAL AND anoTagR~~ 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O0. XXXVIII 
r. 9, 0, XXI, rr. 55, 57-—Construction—0. XXXVIII, 
r. 9, if exhaustive —If provides for what happens 
when suit ts decreed—O, XXI, r. 55, deals with what 
happens when decree in suit in which attachment 
before judgment was obtained is satisfied -— Ap- 
plicability of O. XXI, r. 57 — Attachment before 
judgment — Execution petition after judgment, 
for sale of property attached—-R. 57, if applies. 

Order XXXVIII, r. 9, Oivil P, Q., is in fact not 
exhaustive, Itprovides for what is to happen upon 
two events, when the defendant furnishes'the security 
or when the suit is dismissed. It does not provide 
and is not intended to provide for what happens when 
thé suit is decreed. Order XXXVIII, r., 11 provides 
for that, so far as the actual attachment is concerned, 
and O. XXI, r. 55, providesfor what O, XXXVIII, r. 9 
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does not provide, namely for what is to happen when 
the decree in a suit in which attachment before 
judgment was obtained, is. satisfied. [p. 578, col. 


“Order XXI, r. 57, Civil P. O., applies to the case of 
attachment before judgment where after judgment an 
execution application is made for the sale of the 
property attached, but would not apply when the 
execution application ia for the sale of other pro- 
parties. Hence on dismissal of an execution applica- 
tion for sale of attached property the attachment 
existing by reason of an order passed before judgment, 
ceases under O. XXI, v.57. 79 Ind. Oas, 144 (3), 
119 Ind.'Cas, 769 (4) and 134 Ind, Oas. 972 (5), relied 
on. 119 Ind, Oas. 113(2), not approved, fp. 578, cols. 


1&2. 
S. A. against the judgment of the 
Assistant Judge, Sukkur, dated January 31, 
1938. 

Mr. Manghanmal Bhojraj, 
pellant. 

Mr. Dipchand Chandumal, for Responds 
ent No. 2. 

Davis, J. C—This is an appeal against 
an order of the Second Assistant Judge, 
Sukkur, who dismissed an appeal against 
an order of the Subordinate Judge, Jacobe 
abad, dismissing an application in execution 
by the present appellant. The application 
in execution was dismissed becauss both 
the lower Courts held that O. XXI, r. 57 
appliedin the case of attachment before 
- judgment as in the case of attachment 
after judgment. It is not disputed that the 
appellant had obtained an attachment 
before judgment of certain land sold 
in execution of a mortgage decree 
in another suit or that he has 
applied to execute his own decree by the 
sale of this attached property, In fact he 
has filed no less than three execution ap» 
plications for the sale of this attached 
property, the first and last of which were 
dismissed for default; the second was 
withdrawn as the result of a compromise. 
The appellant however contends that in 
spite of these dismissals the attachment 
still subsists for hie benefit and gives 
him preference over the claims . of all 
others who attached only after and not 
defore judgment. There are conflicting 
rulings upon this point and the learned 
Judges in the Oourts below have preferred 
the view taken by the Madras and Bombay 
High Courts to that taken by the Cal. 
cutta and Allahabad High Oourts, The 
view of the Allahabad High Oourt in 
Akhoy Ram v. Basantlal (1), is that attach 
ment before judgmont is raised only under 
the circumstances set out in O. XX XVIII, 
rt. 9 which isin effect exhaustive., Only ia 
a ena 894; 80 Ind, Cas. 105; A I R 1924 All, 860; 22 
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the manner provided in that rule can an 
attachment before judgment be withdrawn, 
that is to say, when the defendant furnishes 
security required together with the security 
for the costs of the attachmeht or when the 
suit is dismissed. So when I asked the 
learned Advocate for the appellant what 
happened if the suit was not dismissed but 
was decreed and no application in exesu- 
tion was made he said the attachment would 
remain in force for twelve years, nor would 
he concede the position was otherwise, even 
if the decree were satisfied. He would not 
admit, for instance, that O. XXI, r. 55 
applied directly or by analogy the property 
would remain attached for twelve years. 

In the Calcutta case Shibnath Singh 
v. Saberuddin Ahmed (2), Rankin, O. dJ., 
took the view that O. XXI, 1.57 wasin- 
tended to deal only with the case of attach- 
ments in execution of a decree and not to 
attachments before judgment and therule 
was intended to guard against that accumu- 
lation of execution applications which 
would inevitably arise if applications 
were allowed as the result of the default 
of the decree-holders to accumulate upon 
the files of the Court, and the learaed 
Chief Justice agreed with the dissenting 
judgments of Schwabe, O. J. and Wallace 
J., though not with all their arguments in 
Meyyappa Chettiar v. Chidambaram Chet- 
tiar (3), The judgment of Contts-Trotter, J., 
in Meyyappa Chettiar v Chidambaram Chet- 
tiar (3) proceeds mainly upon the basis that 
after judgment an attachment before judge 
mont becomas just as much an attachmentin 
execution, once an application in execution 
is made, as an attachment after judgmant 
and with all respect I agree with the learned 
Judge and cannot discover that essential 
difference between attachment before judg: 
ment and attachment in exscution to whica 
Schwaba, O. J. on p. 492* refers, The pur- 
pose of attachment before judgmant ia 
merely to secure the judgment-creditor the 
fruits of the decree once judgment is passed 
in his favour. Once judgment has bsen ob» 
tained the attachment before judgment has 
served its purpose. It is trae once advantaga 
still remains to him. He need not do 


‘again that which has been already done, 


He need not re-attach that which has been 
once attached. Taat is only common 

(2) AIR 1929 Oal. 465; 119 Ind, Gas. 113; 580 416; 
Ind. Ral. (1929) Cal. 721, ie 


(3)47 M 483, 79 Ind. Oas. 1414; A I R 1924 Mad, 
ane M L J415;3i ML T 118; (1924) M WN 392. 
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sense. The attachment before judgment 
beccmes in virtue of the decree in favour 
of the attaching creditcr an attachment 
after judgment. There can be in rerum 
natura no attachment before judgment 
once judgment is given. 

Order XXXVIUI,r.9 is in fact notez- 
haustive. It provides for what is to happen 
upon two evente, when the defendant 
furnishes the security or when the suit is 
dismissed It doer not provide and is not 
intended to provide for what happens when 
the cuit is decreed. Order XXXVIII, r, 11 
provides for that, so far as the actual 
attachment is concerned and O. XXI, 
r. 55, fcr instance, in my opinion, 
provides for what O. XX XVII, r. 9 does not 
provide, namely for what is to happen when 
tbe decree is satisfied, as in my opinion 
O. XXI, r, 57 provides for what is to 
happen when an execution application is 
made for sale of the attached property and 
as the result of the default of the decree» 
holder the application is dismissed. We 
are not here ecncerned with a case where an 
execution. application is made for sale of 
preperty belonging to the judgment-debtor 
other than the property attached before judge 
ment. We will deal with tbat case when it 
arises, but according to the learned Advo- 
cate forthe appellant a judgment creditor 
can get his decree satisfied from the sale of 
property other than the property attached 
before judgment, but that property will 
Temain attached for twelve years, because 
an attachment before judgment can be 
withdrawn only on the happening of the 
two events mentioned in O. XXXVIII, 
T. 9. This is not, however, the case ber 
fore us and I am not called upon to 
express my opinion on this proposition. 


The two Bombay cases Shriniwas Virhal 
Pai v. Hari Sabaji Kamat (4) and Hart v. 
Shrinivas (5) are further authorities for 
the view that O. XXI,r. 57 applies to the 
case of attachment before judgment where 
after judgment an execution application 
is made for the sale of the property at- 
tached, but would not apply when the 
execution application is for the sale of 
other properties. The judgment in Hari v. 
Shrinivas (5) was the judgment in appeal 
from the cesein Shrinivas Vithal Pai v. 
Hart Sabaji Kamat (4) and prefers the 


(4) 58 B 543; 119 Ind. Oas. 769; 31 Bom. L R 
852; A I R 1929 Bem, 321; Ind. Rul. (1929) Bom 


545. F 

WO 55 B 698; 134 Ind, Cas. 972; 33 Bom, L R 
1130; Ind. Rul. (1931) Bom, 556; A I R 1931 Bom. 
550 
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majority judgment in Meyyappa Chettiar 
v, Chidambaram (3) to the Oalcutta judg- 
ment in Shibnath Singh v. Saberuddin 
Ahmed (2) and with that opinion I respect- 
fully agree. I think, therefore, the lower 
Courts were right in holding that O. XXI, 
r.57 applies to a case where application 
is made in execution against certain pro- 
perty attacked before judgment and the 
spplicaticn is dismissed on default of the 
decree-holder. I would, therefore, dismiss 
thia appeal with costs accordingly. 

Weston, J.—I agree but as there is 
considerable difference of opinion on the 
main question arising in this appeal I 
give briefly my reasons forso doing. The 
question may be stated as follows: 

‘Whether on dismissal of an execution application 
for sale of attached property the attachment existing 
by reason of an order passed before judgment, the 
attachment ceases under O. KAT, r. 57." 

With all respect Iam not able to appre" 
ciate the argument of essential difference 
which has found favour in Shibnath Singh 
v, Saberuddin Ahmed (2) and in the minori<« 
ty judgments in Meyyappa Chettiar v. 
Chidambaram Chettiar (3). ‘There is of 
course this difference, that an attachment 
obtained before judgment subsists for the 
benefit of the future execution application, 
while attachment after judgment requires 
application for execution by attachment and 
sale. But the fact that in the former case 
execution may never be sought does not 
seem to me tocreate a material difference 
between the two forms of attachment, 
assuming for the moment that it is proper 
to speak of two forms, The attachment is 
sought for the same purpose as that after 
judgment, namely satisfaction of a claim. 
The anticipatory nature ofthe attachment 
before judgment naturally requires a spe- 
cial procedure which is contained in 
O. XXXVIII. But cnce judgment has 
been obtained I can see no good reason 
for creating a distinction 
differences in preliminary procedure. The 
procedure of O. XXXVII, does not deal 
with the position after judgmeni except 
thatr. 11 in effect provides that attachment 
does not cease by reason of judgment, 
In my view r. 9 has no application after 
judgment. 


I think it is clear that provisions of 
O. XXI, must be applied after judgment 
to attachments which happen to have 
been cbtained before judgment. Questions 
arise after judgment relating to attach- 
ments obtained under O. XXXVIII and 
these questions are just as much questions 


because of > 
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relating to execution within the meaning 
ofs. 47 as questions arising from attache 
ments obtained by execution application. 
For examplethe learned Chief Justice in 
Meyyappa Chettiar v. Chidambaram Chet- 
tiar (3) ab p. 491* sontemplates that an end 
may be put by order of the Court to attach 
ment obtained before judgment. I do not 
think it cculd be urged seriously that a 
judgment-debtor who has _ satisfied the 
decree must nevertheless suffer his property 
to remain under attachment for a period 
which may be of years, because O. XXXVIII, 
contains no provision for its release. I 
see no difficulty in applying O. XXI, r. 55 
to such a case. If it is conceded that, 
when dealing after the stage of judgment 
with attachments obtained before judgment 
recourse must be had to O. XXL, I think 
much of the foundations upon which the 
argument of essential difference is based 
has disappeared. And when points of 
identity rather than of difference are 
looked to reference may be madeto the 
werds of Ramesam, J., in Meyyappa Chet- 
tiar v. Chidambaram Chettiar (3) at p. 512* 
where he says: 

"But do these differences make the attachment 
before judgment so entirely different in character, 
from one after judgment that one can never pass 
into the other? Iam of opinion, it is mot. In 
my view, the attachment before judgment and 
that after judgment are identical in) their essential 
features, Hach is effected by a prohibitory order. 
The purpose of both is the same. The consequ- 
ences of both are the same. All alienations by 
the judgment-debtors are void against claims 
enforceable in pursuance of the attachment, Neither 
has got the character of a charge. It is thus 
seen that, so far as they vacate or affect rights, 
they are substantially identical in character: vide 
Sarkies, Agent of the Official Assignee of the Insol- 
vent Court, Calcutta v. Mussumar Bundos Baee (6) 
at pp. 95 and 97. Just es theeffect of two attach- 
ments of the same property in execution of the 
same decree (the second one being effected in 
forgetfulness of the first) is merely that the pro- 
perty is under attachment, the first attachment 
merging in the second, similarly the effect of an 
attachment before judgment followed by a redundant 
re-attachment after judgment is merely that the 
property is underattachment. In such cases it is 
meaningless to say that the property is under two at- 
tachments. It is still more meaningless to say that 
one attachment is dropped out another subsiste. All 
the ealier attachments, in all such cases, merge into 
the last. Where there are several attachments, it is 
not that every attachment has an individuality of 
its own but the property is under a state of attach- 
ment.” 

1 can see, therefore, no reason to presume 
that the Legislature must have intended 
that when a decree is being executed 
varying considerations should apply to 


(6)1 NW PHO R 81 (96-97). 
“Pages of 47 M.—[Ed.]} 
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an attachment by reason of the point of 
time, in relation to the decree, at which 
it was effected; that in one case the negli- 
gence on the part of the decree holdershould 
be tolerated while in the other it should re- 
ceive an appropriate punishment. I consi- 
der that such an interpretation should 
be given to r. 57 of O. KAI, only if the 
wording requires if. The rule is as fole 
lows : 

“Where any property has been attached in execu- 
tion of a decree but by reason of the decree-holder’s 
default the Court is unable to proceed further with the 
application for execution, it shall either dismiss the 
application or for any sufficient reason adjourn the 
proceedingstoafuture date. Upon the dismissal of 
such application the attachment shall cease," 

Having regard tothe purpose for which 
the attachment was obtained before judg- 
ment and the purpose for which it subsists 
after judgment, namely for execution of the 
decree I can see no difficulty in holding that 
an attachment obtained under O, XXXVIII, 
is, after judgment as much an attachment 
in execution as an attachment obtained on 
application under O. XXI, r. 11. I consider, 
therefore, that the question should ba an- 
swered in the affirmative and I agree with 
the order proposed. 


B, Appeal dismissed. 





MADRAS HIGH COURT 
Oriminal Revision Oase No. 799 
of 1940 ; 
Oriminal Revision Petition No, 753 
of 1940 
à November 18, 1910 
Buen asb Mooxert, JJ. 
Tar PUBLIO PROSEOCUTOR— 
PETITIONER 
versus 
8. VENKATASUBRAMANYAM 
—(AoousEo)—Responpanr 

Madras Children Act (IV of 1920), 9, 22—Point 
of time material in considering whether offender 
ta ‘young person' is time of conviction—Criminal 
trial--Murder—Sentence—Fact that person who 
committed actual murder was tendered pardon while 
accused who merely abetted it isin danger of being 
hanged, if reason for mitigating sentence—Accused 
under 18 years awarded lessor punishment. 

The point of time that is material in con- 
sidering whether an offender is a‘ young person” 
ornot, within the meaning of s. 3, Mad. Obhildren 
Act, is the time at which the sentence is to be 
pronounced and not the time when the offence was 
committed, 

The fact that a person who actually committed 
the murder was tendered a pardon and thereby 
enabled to get off scot-free while the accused who 
conceived and instigated the murder but did not 
commit it is in danger of being hanged, is not 
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by itself a reason for mitigating the punishment 
of the accused. 

Although youth salons isnot a reason for miti- 
gating punishment in murder cases, it is very 
rarely that young murderers under 18 are sentenced 
to death. [Accused in this case who was below 
T To was sentenced to transportation for 
ife, 


Or. R. Oase and P. under ss, 435 and 439 of 
the Code of Criminal Procedure, 1898, pray 
ing the High Court to revise the order of 
the Oourt of Session of Chittoor Division 
dated July 17, 1940, and passed in Sessions 
Case No. 14 of 1940, 


Mr, C, K. Venkatanarasimham, for the 
Respondent, 


Burn, J.—The learned Public Prosscus 
to; has brought upin revision the order 
passed by the learned Sessions Judge of 
Ohittoor in 8, ©, No. 14 of 1940. In that 
case the accused Venkatasubramanyam 
was charged with abetment of murder 
(ss. 302 and 114 of the I. F.C). The asses- 
sors unanimously expressed the opinion that 
he was guilty and the learned Sessicns 
Judge found him guilty under ss. 302 and 
114 but the learned Judge, instead of pas- 
sing any sentence upon the accused, has 
reported the case to Govt. for orders under 
s. 27 of the Madras Children Act (LY of 
1920). Pending the orders of the Govt. the 
learned Judge has ordered the accused to 
be detained in Senior certified school at 
Ohingleput. 

The order of the learned Sessions Judge 
is based upon tte fact that the accused 
was under 16 years cn February 8, 1940, 
when this dreadful crime, as the learned 
Judge properly calls it, was 
The learned Judge says that the accused 
was a"young person” as defined in s. 3 
of the Madras Children Act (IV of 1920) 
and therefore he cannot be sentenced to 
death or transportation for life—vide s. 22 of 
the same Act. The learned Judge has 
however failed to notice that the point of 
time that is material in considering whe» 
ther an offender is a “young person” or 
not, isthetime at which the sentence is 
to be pronounced. Section. 22 says: 

“Notwithstanding anything to the contrary con- 
tained in any law, no child or young person 
shall be sentenced to death, transportation or im- 
prisonment.” 

Now on July 17, 1940, when the learned 
Sessions Judge has concluded this trial and 
was in a position to pass sentence, the 
accused in this case was no longer a 
“young person”. The learned Judge's 
finding is thatthe accused may betaken 
to have been born on June 10, 1924, The 
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learned Judge has pointed out that there 
has been some alteration of the final figure 
in the Sanskrit Oollege Register, which 
he treated as evidence for the purpose of 
the case, but even if the figure is prò- 
perly recorded as 1924, it is clear that 
the accused was over 16 at the time of 
the trial of the case. He was not therefore 
a “young person” and s, 22 did not 
impose any bar against sentencing him to 
death or transportation. This is made clear 
by a reference tothe definition of “youth- 
ful offender” in 3 ofthe Act. It is there 
stated that a “youthful offender” means 
any person who has been convicted of an 
offence punishable with transportation or 
imprisonment and who atthe time of such 
conviction was under the ageof 16 years, 
It is therefore the timeof the conviction and 
not the time of the commission of the 
offence that is important. 

The order of the learned Judge must 
therefore be set aside. In considering the 
sentence that ought to be passed in this 
case we are obliged to note that the crime 
was a peculiarly despicable one. The person 
murdered was avery old infirm lady and 
she was murdered for the sake of her 
valuable gold chain that she was wearing 
round her neck anda ring that she wore 
on her hand. She was murdered by stragu- 
lation, the actual strangling being done 
by one Raghavalu at the instigation of the 
accused Venkatasubramanyam, Why 
Raghavalu was tendered a pardon and 
thereby enabled to get off scot-frea we 
do not know. Learned Counsel for the 
respondent in this case has pointed out to 
the Court disparity in fortune between 
Raghavalu and the respondent, Raghavalu 
who did the actual murder gets off wholly 
free. The respondent who conceived and 
instigated the murder but did not commit 
it is in danger .of being hanged. That 
however by itself is not of course a reason 
for mitigating the punishment of this res~- 
pondent. We have frequently stated that 
youth alone is not a reason for mitigating 
punishment in murder cases, but those 
cases have usually been cases of offenders 
above the age of 18. It is very rarely, 
that young murderers under 18 are sens 
tenced to death. We shall, therefore, sen- 
tence the respondent in this case to trange 
portation for life. Thisis not a case in 
which we are able to make any recom» 
a Ban on his behalf to the Provincial 

ovt. 


N.B. Order accordingly. 
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BOMBAY HIGH COURT 
Second Appeal No, 516 of 1938 
July 5, 1940 
N, J. Wanra AND Sen, JJ. 
SHRI INJAL DEVI—PLAINTIFT — 
APPELLANT 


versus 
BHUJYA AVAJI RAMOSHI AND OTHABRS 


— DEBENDANTS— RESPONDENTS : 
Bombay Land Revenue Code (Act V of 1879), a. B3— 

Land belonging to temple—Presumption of perma- 
nent tenancy, if can arise. 

_ Section 83, Bom. Land Revenue Code, makes no dis- 
tinction between land belonging to a temple ora deity 
and land belonging to private owners. A presump» 
tion of permanent tenancy under s. 83 can arise 
even with regard to land belonging to a temple 
where no original grant by some manager has 
been proved. 162 Ind. Cas, 465 (1), explained, 


8. A. from the decision of the Extra Assise 
tant Judge, Satara, in Appeal No, 78 of 1937. 

Messrs. V. J. Dalvi and S. A. Kher, for 
the Appellant. 

Mr. P. B. Gajendragadkar, for the Rese 
pondents. 


N. J. Wadia, J.—This appeal raises a 
short but very interesting question of law 
whether a presumptien of permanent ten- 
ancy under s, 83, Bom. Land Revenue Oode, 
1879, can arise in the case of land belong- 
ing to atemple. The few facts which are 
necessary for the purpose of the appeal 
are these. The land in suit is dewasthan 
inam land belonging to the deities Shri 
Injal Devi and Maruti Dev of Apasinge. 
The suit was brought by the vahivatdar 
or manager of the temple for possession 
of the Jand. The defendants are the 
tenants of the land and contended that they 
had been in possession of it for a very 
long time, They had at the trial relied on 
a kaul or grant of permanent tenancy of 
the year 1845 under which they claimed 
mirashi rights. In the alternative they 
had claimed that they were permanent 
tenants under s. 83, Bom. Land Revenue 
Code. The trial Judge found that the 
kaul which was produced to prove the grant 
of mirashi rights was not such as could 
be relied on. He therefore held that the 
defendants had not proved that they were 
mirasdars. That isa finding of fact which 
is not challenged now. The learned Judge 
also found that the defendants’ ancestors 
had been on the land as far back as 1857, 
that the origin of the tenancy was lostin 
antiquity, and there was no satisfactory 
evidence forthcoming with regard to its 
commencement or the period of its intended 
duration. He therefore held that a pre 
sumption of permanent tenancy under s. 83, 
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Bom, Land Revenue Code, arose. He held 
that the plaintiff was entitled to obtain 
enhancement of rent and he enhanced the 
rent to twice the assessment. The judge 
ment was confirmed ia appeal by the Extra 
Assistant Judge of Satara. The plaintiff 
kas come in appeal. ee 

The only question which has been argued 
before us is whether a presumption of per= 
manent tenancy under s. 83, Bom. Land 
Revenue Code, can arise with regard to 
land belonging to a temple. The ap- 
pellant contends that such a presumption 
cannot be raised, and in support of this 
contention reliance is placed onthe deci- 
sion of the Privy Oouncilin Datvasikha- 
mani Ponnambala Desikar v. Pertyanan 
Chetti (1), That was a case of a perma 
nent lease of land belonging to a temple 
made by the manager. It was held by 
their Lordships that a permanent lease 
or absolute alienation of debutter pro- 
perty is beyond the ordinary powers of 
management whether in the case of the 
head of a math, the shebait of a family idol 
or the dharmakarta (manager) of a temple: 
such alienation can be justified only by 
proof of necessity for the preservation of 
the endowment or institution; and that in 
the case of the manager of a temple, as 
in the case of the head of a math, a per- 
manent lease granted or an alienation by 
sale made by him is not altogether void, but 
is valid during his tenure of office, The 
position as regards the power of a manager 
of temple property was stated by the 
Privy Council in Subbaiya Pandıram vy, 
Mahomed Mustapha Maracayar (2) as fol- 
lows (p. 299): 

“In each case they relate to the effect of an 
attempt onthe part ofa trustee to dispose of the 
property by a permanent mukerrari lease, This he 
has no power to do, though he is at liberty to 
dispose of it during the period of his lifeand a 
grant made for a longer period is good, but good 
only to the extent of his own life interest. It 
follows therefore that possession during his life 
is not adverse, and that upon his death the guc- 
ceeding trustee would be at liberty to institute pro- 
ceedings to recover the estate, and the statute 
would only run against him as fromthe time 
when he assumed the ofice.” 

Mr. Dalvi for the appallant asks us to 

(1) 38 Bom. L R702; 162 Ind, Oas. 465; AI R 1936 
PO 183; 59 M 809; 631 A 261; 1936 O L R 326; 1936 
AL R505; 8 R PC 295;2B R567: 400 W N 901; 
44LW1;17PL T 480; (1936)O0 WN 566; (1936) 
MWWN-.733; 7LMLJ105; 38 P LR 793; 68 OLJ 
491; (1936) A LJ 977 (P 0.) 

(2) 50 IA 295 (299); 74 Ind. Oas, 492; AIR 1923 PO 
175; 46 M 751; 21 A L J 730; 45M L J 588; 25 Bom, 
LR 1275; 18 L W 903; (1924) M W N 65; 28 OWN 
493; 2 Pat. LR 104; 33M L T 285; 40 O L J 20 
(P 0.) : 
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apply the principle laid down by the Privy 
Council to the present case and hold that 
the tenancy of the respondents must be 
presumed to be a new tenancy commence 
ing with the period of management of 
each succeeding manager, and that being 
80, no question of tte origin of the res» 
pcndents’ tenancy being lost in antiquity 
can possibly arise, and the tenancy must 
be presumed to have commenced with the 
commencement of the management of the 
present manager. But the principle laid 
down by the Privy Council in the cases 
to which reference has been made applies 
where an original grant by some managee 
has been proved, and in such a case the 
principle laid down is that there is pres 
sumed to be a fresh grant made by each 
succeeding manager. But where no 
original grant is proved, as in the case 
before us, it seems to us that no presump- 
tion of a fresh grant by each succeeding 
manager can arise. It has been found 
as a fact that the origin of the respondents’ 
tenancy is lost in antiquity, and it is pos- 
sible that the tenancy began before the 
land was granted as dewasthan inam to the 
temple. It is perfectly possible that the 
land was not temple land when the res- 
pondents’ tenancy began and there is no 
reason why the presumption under s. 83, 
Bom, Land Revenue Code, should not 
apply. That section makes no distinction 
between land belonging to a temple cr a 
deity and land belonging to private owners, 
In cur opinion, the view taken by the 
learned Judge in the Oourts below is cor- 
rect, On the facts proved the presumption 
of permanent tenancy under s. 83, Bom, 
Land Revenus Code, clearly arises. The 
appeal must be dismissed with cost. 


De Appeal dismissed. 


RANGOON HIGH COURT 
Civil Revision No. 14 of 1940 
May 27, 1940 
Moszty, J. 
K. N. R. M. NARAYANAN CHETTYAR— 
APPLIOANT 
versus 
MA SAW HLA AND OTABRS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 151— 
Judgment-debtor's property attached in execution— 
‘Third person filing suit for declaration that decree 
was obtained by fraud and was inoperative against 
estate—Haecution, if can be stayed under s. 151. 
Where ‘property of judgment-debtor is attached in 
execution of a decree and athird person who was 
not a party to the proceedings sues for declaration 
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that the decree had been obtained by fraud and 
was inoperative against the estate, the Oourt can- 
not stay execution under s, 151, Civil P. O. It 
makes no difference that the plaintiff's suitis one 
for a declaration under the Specific Relief Act and 
not one under O. XXI, r, 63, 174 Ind. Oas. 503 
(3), relied on. 


O. R. from an order of the Sub-Divisional 
Sa Bassein, in Oivil Execution No. 57 of 
1938, 

Mr. P. K. Basu, for the Applicant. 


Order.—Thisis an application for revis 
sion of an order of the Sub-Divisionsal Court, 
Bassein. It hasbeen heard ex parte. The 
applicant K. N, R. M. Narayanan Chettyar 
obtained a decree against L. A, Kasi Obot» 
tyar and two others (respondents Nos. 2, 
3 and 4 here who have not entered any 
appearance), as legal representatives of 
one Somasundram Ohettyar, and took out 
execution in which some property was sold. 
Respondent No.1 Ma Saw Hla made an 
application for removal of the attachment 
but later withdrew it. After that she filed 
a suit against the K, N. R. M. firm fora 
declaration that she was the sole legal re- 
presentative of Somasundram Ohettyar who 
was a Buddhist, she being his daughter, 
that the decree which had been obtained 
and obtained ex parte against L. A. Kasi 
Chettyar and two others had been obtained 
by fraud and collusion and was inoperas 
tive against Somasundram’s estate and 
against her, and that in any case she is 
not bound by it. Ma Saw Hla did not 
sue for an injunction torestrain the sale 
of the rest of Somasundram’s property in 
execution of the decrees obtained by K. N. 
R, M. Narayanan OChettyar, but she applied 
to the Oourt to stay execution. Both suits 
having been filed in the Sub-Divisional 
Court the learned Judge held that MaSaw 
Hla was not bound to sue for an injunc- 
tion but thatit would put her to inconve~ 
nience in recoveringthe properties if they 
were sold as that would drive her to enforce 


- her claims by fresh suits and might result 


ininjury tothe purchasers atthe sale. He 
also mentioned a case as cited in Chitaley'’s 
Civil Proceduree Code, where stay of exe» 
cution was granted on the ground that the 
ex parte decree was obtained by fraud, 
That case is Fitzholmes v. Waryam Singh, 
75 Ind. Cas, 419 (1), and it was held there 
that, although no suit between the parties 
was pending within the meaning of O. KAT, 
r. 29, yet ag the defendant in the previous 
suit was about to file a suit for a declara- 
tion that the decree had been obtained by 
(1) 75 Ind. Oas, 419; A I R 1923 Lah. 514, 
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fraud, stay of execution might be ordered 
in other proceedings under the inherent 
powers of the Court. In that case, how- 
ever, stay was ordered in favour of a 
Party to the previous proceedings, whareas 
Ma Saw Hla here was not such a party. 
The trial Court here too purported to order 
stay of execution under its inherent powers 
under s, 151. 

It was laid down as early as 1363 by 
the Oalcutta High Court 
Chunder Ghose v. Prosunno Moyee 
Dassee (2), that “the Oourt will not intere 
fere to stay execution upon the application 
of a person, nob a partytothe suit, who 
claims immovable property liable to be 
taken under the deeres,” that isto say, if 
Ma Saw Hla had applied in the previous 
execulion proceedings, execution would not 
have been stayed. It was pointed out that 
the remedy was dy an application under the 
section to which the corresponding provi» 
sion now would be O. XXI, rr. 98 aad 99. 
The maiter is really coneluded by the case 
in Mohamed Hajee Valli Mohumed v. Ved- 
nath Singh (3). It was said there that 
O. XXXIX, r. 1, has now been amended 
and the words “wrongfully sold in execu» 
tion of a decree” have been deleted. 

“The result of the amendment prima facie, ‘(it is 
said)’ isthat the Court in which a suit under O, KAT, 
r. 63, is pending dossnotenjoy the power of grant- 
ing a temporary injunction to prevent the sale of the 
property ander attachment in the execution case 
which led to the suit. The reason for the present 
ruleis not far to seek. The claimant in a proceeding 
under O. XXT, r. 58, who files a suit under O. XXI, 
r. 63, is not the judgment-debtor against whom 
execution is taken, and the sale of the property 
attached in the execution cannot impair his right, 
title or {interest in the property, for it is only 
the right, tithe and interest of the judgment-debtor 
which is conveyed to the purchaser atthe sale. If 
his suit sncceeds then theinterest which ara declar- 
ed in his favour are to be deemed not to have been 
disposed by the sale,” 


If no temporary injunction can be given 
itia clear that execution cannot be stayed, 
for that would amount to exactly the same 
thing. Ag was said in the above cass, 8. 19), 
cannot be invoked, for, it is not necessary 
in the ends of justice, or to prevent the 
abuse of the process of the Court, to stay 
execution when the right, title and interest 
cannot be affected by the sale. It makes 
no difference thatthe plaintiff's suit isone 
for a declaration under the Specific Relief 
Act and not one under O. XXI, r. 63, For 
these reasons, this application in revision 
will be successful and the order of the 


(2) Marsh Rep. 478, 
(3) A I R 1938 Rang, 21; 174 Ind, Cas. 503;10 R 
Rang 411. 
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trial Court passed without jurisdiction stay 
ing the sale, will be set aside with casts, 
Advocate's fee two gold mohurs. 


8. Order set aside. 


BOMBAY HIGH COURT 
First Appeal No. 177 of 1938 ` 
January 18, 1940 
BroomFreup AND MAOKLIN, JJ. 
ZUMAKLAL MOTIRAM 

~—PLAINTIFS—-APPELLANT  ' 
versus 

FULOHAND TARAOHAND AND OTAERS 

—DRHENDANTS-—REBPONDANTS 

Execution—Arbitration— Reference to, in execution 
proceedings, whether operates as adjustment of | decree 
though Sch, II, Civil Procedure Code (Act V of 1908), 
does not apply to execution proceedings— Court, if 
should pass new decree in terms of award—- Civil 
Procedure Code (Act V of 1908), O. XXI, r, 2—R. 2, 
af prescribes mode of recording adjustment—Record of 
adjustment held sufficient — Award—Estoppel—-Party, 
if can challenge award at late stage, | 

An award passed in reference to arbitration in the 
execution proceedings operates as an adjustment of 
the decree even though, Sch. II, Civil P. GO., does not 
apply to execution proceedings. There isno illegality 
in adopting the procedure provided in Sch. II, to 
execution proceedings, if those proceedings are regard- 
ed merely as a meausto the adjustment of the decree. 
It is open tothe parties to adjust their differences 
under O, XXI, r. 2 in execution proceedings, and 
there is no reason to suppose that they cannot them- 
selves adopt any procedure they like; that is to say 
that they cau without the intervention of the 
Oourt refer their differences to arbitration and ask 
the Court to treat the decision arrived at after arbi- 
tration asan adjustment of the decree and although 
there may be no specific provisionforthe grant of 
formal permission, to refer to arbitration in execution 
proceedings there is no illegality in giving it, 167 
Ind. Oas, 750 (1) and 87 Ind. Oas. 633 (2), distin- 
guished. : 

The result of the award is merely an adjustment of 
the original decree, and it is not necessary to pass 
any new decree at all, Sincean executing Court is 
not entitled to pass a new decree, f 

Order XXI, r. 2, doss not say how or where an 
adjustment is to be recorded. The orderof the Court 
in the darkhast proceedings “the award should be 
be filed and a decree drawn up accordingly”, is a 
sufficient record of the adjustment. | 

A party admitting an award is estopped sub- 
sequently at alate stage from challenging ita validity 
eyen if the arbitration proceedings were in- 
valid, 5 


F. A, against the decision of the First 
Olass Sub-Judge, Dhulia, in Special Regular 
Darkhast No, 1500 of 1936, 


Mr, P. V. Kane, for the Appellant, 


Messrs. A. B. Acharya and Y. V. Dixit, 
for Respondents Nos. 2 and 2 to 4, rese 
pectively. 
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Mackiln, J.—This appeal arises out of 
the dismissal of adarkhast, The original 
Plaintiff sued in 1906 for partition of 
property in a suit in which the principal 
defendant was the father of the present 
respondents Nos. 2 and 3. The plaintiff 
himself was the father of the present 
appellant. A decree was given allowing 
the plaintiff a share in the property of 64 
annas and the principal defendant a share 
of 94 annas, and between then and the year 
1919 five darkhasts were filed by the plain» 
tiff, at which satisfaction of various amounts 
was obtained. In 1920 the three sons of 
the original plaintiff, who was then dead, 
brought a darkhast at-which Commissioners 
were appointed to divide the rest of the 
property. On the application of the parties 
two Pleaders and also an umpire were 
appointed to settle the partition. After 
they had worked for about a year the 
parties filed astatement before the arbi- 
trators saying that they had settled the 
amount remaining due to the heirs of the 
original plaintiff at Rs. 22,501 in substi- 
tution of the division so far made by the 
arbitrators and asking that the arbitrators 
should decide how the amount was to be 
paid and what future interest should be 
psyable upon it. The principal parties 
to this darkhast were, as I have said, the 
heirs of the original plaintiff. But there 
was also one party, Bhagwan, who did not 
sign the purshis. The matter was placed 
before the Oourt, and the Court allowed 
the arbitrators to make an award which 
provided for payment in twelve instalments 
with nine per cent. interest on any unpaid 
instalments from the date of default. The 
whole amount was to be recovered at once 
in the event of four defaults. The Court 
then passed the following order: 

“None of the parties having objected to the award, 


it is ordered to be filed and decree to be drawn 
accordingly.” 


But no decree was actually drawn since 
the partiee did not pay the stamp. The 
Court upon that ground ordered: “The 
darkhast is disposed of. The parties to 
bear their own costs.” In 1926 a darkhast 
was presented for the recovery of one 
instalment. The defendants were given 
time to pay, and it was stated by one of 
the defendants that one of the heirs of the 
plaintiff had been satisfied in full. It was 
admitted that under that instalment a sum 
of Rs. 1,401 was due, but the total amount 
claimed by the plaintiff under the instal- 
ment was not admitted. That darkhast 
was dismissed as the plaintiff was not 


ZUMAKLAL MOTIRAM V. RULOHAND TARACHAND (BOM.) 


19210 


present to show what properties should be 
attached. In 1931 another darkhast was 
presented by the present appellant. That 
darkhast was dismissed as the plaintiff did 
not want to proceed with it “for the 
present.” In 1935 another darkhast was 
presented for the amount that had been 
found due (together with interest) in the 
darkhast of 1931, That also was dismissed’ 
as the plaintiff did not want to proceed. 


‘On December 4, 1936, the same heir of the 


original plaintiff presented the darkhast 
with which we are now dealing. It was 
for a sum of Rs. 7,500 previously found to 
ba due, together with interest. 

The defendants contended inter alia 
that the reference to arbitration in the 
year 1923 was illegal in so far as arbitra- 
tion preceedings under the Civil P. O., do 
not apply to execution, and therefore the 
decree of 1923 and all subsequent proceeds 
ings were bad, They also contended that 
no decree was actually drawn up and’ 
consequently the darkhast had no basig. 
The executing Court upheld the contention 
that an award cannot be made in execution 
proceedings, and also held that it was 
not open to the decree-holder to execute a 
decree obtained in such circumstances. The 
other questions that arose upon the conten» 
tions: of the defendants, including the 
question of the amount due, were not. 
gone into. The, darkhast was dismissed 
upon the legal point, and the darkhasidar 
now comes in appeal. The trial Oourt 
relied upon ths decision in Narayan v. 
Dhondiba (1). There it was held by a 
single Judge of this Oourt that the provi- 
sions of Sch. II, Civil P. O., not being appli- 
cable to execution proceedings, it was not 
permissible to an executing Court to refer 
a dispute between the patties in execution 
of a decree to arbitration under the 
schedule. A decision upon the same lines 
was arrived atin T. Wang v. Sona Wangdt 
(2). In that case on an application for 
execution of a money decree, an objection 
was taken by the judgment-debtor that the 
decree was Satisfied out of Court, and the 
matter being reterred to arbitration at the 
instance cf the parties an award was there- 
upon made, It was held that the Court was 
not competent to refer the matter to arbi- 
tration and that the award made was invalid 
and unenforceable, But the point taken 
before us in appeal is that the arbitration 


(1) 38 Bom. L R 1303; 167 Ind. Oas. 750; A I R 1937 
Bom. 111; I L R (1937) Bom. 144; $ R B 338. 

(2) 520 559; 87 Ind. Oas, 633; A IR 1925 Cal, 812; 
420 L J 26; 29 O W N 886, 
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Proceedings resulting in an award are 
valid as an adjustment of the existing 
decree. Neither in the Bombay case cited 
nor in the Caleutta case was the validity 
of-the arbitration proceedings in execution 
considered from this point of view. In 
his notes under O. XXIII, r. 3, (which 
provides for the adjustment of suits out 
of Court and the reccrding of compromises 
of suits), Sir Dinshah Mulla cites a number 
of cases which show that all the High 
Courts with the exception of the Calcutta 
High Oourt have treated the submission 
and the award in arbitration proceedings 
as an adjustment of a suit under r. 3 
of O. XXIII; and if arbitration proceed- 
ings can operate as an adjustment of a 
suit, there is prima facie no reason why 
they should not also operate as an adjust» 
ment of a decree, even if (as seems to 
be the case), Sch. II, Civil P. ©., does not 
apply to execution proceedings. 

Mr. Dixit on behalf of the defendants has 
argued that any adjustment which results 
from a procedure not provided by the Code 
arises out ofan illegal procedure and is 
itself illegal. But it is difficult to see 
how there is any illegality in adopting the 
procedure provided in Sch. II to execution 
proceedings, if these proceedings are re- 
garded merely as a means to the adjustment 
of the decree. It is open to the parties to 
adjust their differences under O. XXI, r. 2 
in execution proceedings, and there is no 
reason to suppose that they cannot theme 
selves adopt any procedure they like; that 
is to say that they could without the 
intervention of the Oourt refer their differ- 
ences to arbitration and ask the Court to 
treat the decision arrived at after arbitra- 
tion as an adjustment of the decree, All 
that the Court has donein this case is to 
give permission to the parties to do what 
they were prima facie entitled to do even 
without its permission and although there 
may be no specific provision for the 
grant of such formal permission it is diffi- 
cult to see how there is any illegality in 
giving it. 

Mr. Dixit however argues that what the 
darkhastdar is trying to execute is not the 
original decree as adjusted but the award. 
He has referred. us tothe darkhast itself. 
Column 7 without mentioning the award 
gives particulars of the award. That does 
not mean that what the darkhasitdar is 
trying to execute is the award. Column 5 
of the darkhast, which requires the darkhast- 
dar to state if any payment or adjustment 
has been made,. states that no payment 
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has been given and also states that the 
darkhast is under Special Regalar Dare 
khast No. 178 of 1920, which was the 
darkhast that resulted in the award proe 
ceedings. The mention of this darkhast 
of 1920 in the column provided for adjuste 
ments implies that what was being executed 
was the adjusted decree. It was also argued 
on behalf of the defendants that there was 
in fact no fresh decree passed upon the 
award proceedings. But that is inmaterial 
if Sch. IL does not apply to execution pro- 
ceedings, since the result of the award 
would be merely an adjustment of the ori 
ginal decree, and it was not necessary to 
pass any new decree at all, Indeed it is 
clear that an executing Court would not be 
entitled to pass a new decree. 


Mr, Dixit next argues in support of the 
order of the Oourt below that even if we 


can regard the original decree as having 


been adjusted and the present proceedings 
as proceedings in execution of the decree 
so adjusted, there was nevertheless no 
adjustment recorded as such as required 
by O. XXI, r. 2 It istrue that it was 
not in terms recorded as an adjustment. 
But O. XXI, r. 2, does not say how or 
where an adjustment is to be recorded. The 
order of the Oourt in the darkhast pros 
ceedings '‘the award should be filed and 
a decree drawn up accordingly” seems to 
be a sufficient record of the adjustment, 
A point was taken on behalf of the appel- 
lant to the effect that even if the proceedings 
for arbitration were invalid, it was not 
open to the defendants to take the plea 
at this stage in view of the principles of 
estoppel and res judicata. There is no- 
question that this is a point which could 
have been taken before, and the conduct 
of the defendants, who have up to this 
stage all along admitted the award, prima 
facie estops them from denying it now.. 
But it was contended on the other side 
that the question was really one of juris- 
diction; and if the Court had no jurisdiction 
to refer the matter to arbitration or to 
accept the award passed in the course of 
execution proceedings, then the mere fact 
that no objection upon this score of juris- 
diction was taken at the time cannot confer 
jurisdiction upon the Court. Similarly, in 
the case of estoppel; conduct cannot confer 
jurisdiction where none exists: see Reghu- 
bir v, Hori Lal (3) and Mahabir Singh v. 


(3) 53 A 560; 131 Ind, Cas. 248; A I R 1931 All, 454; 
(1931) A L J 240; Ind, Rul. (1931) All, 360, 
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Dip Narain Tewari (4), Butno question 
of jurisdiction was really involved, since, 
as I have said, all that tke Court didin 
fact was to give formal permission to the 
parties to do what they were entitled to 
‘do without permission. 

_ During the course of the execution an 
issue was raised asto the position of the 
judgmeni-debtor Bhagwan who had not 
signed the arbitration purshis, and in this 
appeal also it is contended on behalf of 
the respondents that the award is not 
binding upon him. It appears however 
from the record that this point, though raised 
in the issues, was dropped, and there is 
no reason why it should be raised again, 
We think therefore that the lower Gourt 
was wrong in dismissing the darkhast, We 
allow the appeal with costs and direct 
that execution do proceed. The costs in 
the lower Oourt will be costsin the dar- 
hast, 

D. Appeal allowed, 


(4) 54 A 25; 134 Ind. Oas, 288; A IR 1931 All, 
pe) A LJ 715; Ind, Rul, (1931) All. 812 





MADRAS HIGH COURT 
Referred Trial No. 89 and Oriminal 
Appeal No. 353 of 1940 
July 30, 1940 
Bern AND Mooxert, JJ. 

In re BAGGAM APPALANARASAYYA— 
AcousEp 

Criminal Procedure Code (Act V of 1898), as. 162, 
164—Hvidence of what accused said when arrested, is 
denied to defence under Indian procedure — Evidence 
Act (I of 1872), 8. 32 (1)\—Murder case—Evidence as to 
na} ARR by deceased held admissible under 
8. A 
_ In view of the provisions of s, 162, Oriminal P. O., 
it isnot possible for an arrested person to make a 
: statement to the Police whichean be used in evidence 
atthe trial. Evidence of what an accused person 
‘said when arrested often so valuable to innocent 
accused according to English experience—is denied to 
the defence under the Indian procedure. But an 
accused person can, if he knows it, makea state- 
moni of his version of the case before a Magis- 
rate. 

In a trial for murder the Judge relied on certain 
evidence as proving motive on the part of the accused 
‘to murder the deceased, That motive was derived 
from statements made by the deceased to his wife 
and to his wife's sister to the effect that in relation 
toa law suit in which the deceasad’s wife's sister, 
was concerned the’ accused had accepted a bribe 
‘from the plaintiff in the suit against the wife's 
sister: ' 

Held, that these statements were wholly inadmissible 
as they were not statements made by the deceased as 
to the cause of his death or to circumstances of the 
“transaction which resulted in his death. 1£0 Ind, Oas. 
11), relied on. : 
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Trial referred by the Court of Session, 
NA aa Division, dated April 15, 
1940, 


Messrs Suryaprakasam and R. Guru- 
swami, for the Appellant. 4 


Messrs. K. Venkataraghavachari, for 
Public Prosecutor, for the Crown. 


Mockett, J.—The appellant who is the 
karnam of the village of Gangachollapenta 
was charged before the learned Sessions 
Judge of Vizagapatam together with three 
other persons for murdering one Thalada 
Ramaswami on the night of August 2, last. 
The murder must have taken place on the 
main road between. Gajapatinagaram and 
Mentada very near to Mentada. There is 
ample evidence on the record to show that 
the appellant and the deceased were on 
terms of friendship. Thathas been proved 
by the village Munsif and there are circum: 
stances inthis case which strongly bear 
that out. But the learned Sessions Judge 
has relied on certain evidence in this case 
as proving motive on the part of the appel. 
lant to murder the deceased. That motive 
is derived from statements made by the des 
ceased to his wife and to his wife’s sister 
to tho effect thatin relation to alaw suit 
in which the deceased’s wife's sister, one 
Pydithalli was concerned the appellant had 
accepted a bribe from the plaintiff one 
Narayanamma in the suit against Pydithalli. 
The motive is thus entirely darived from 
statements made by the deceased, Thesa 
statements are wholly inadmissible. There 
is nothing in 8.32 Evi. Act, which makes 
them admissible. They are not statements 
made by the deceased as to the cause of 
his death or to circumstances of the trans» 
action which resulted in his death, The 
Judicial Committee in Pakala Narayana- 
sami v. Emperor (1), has considered the pro: 
visions of s. 32 (1), Evi, Act, in relation 
to statements of deceased persons who 
havs been. murdered. Lord Atkin (at 
p. 763*} points out that 

“the elreumstances must be circumstances of the 
transaction, general expressions indicating fear or 
suspicion whether of a particular individual or 
otherwise and not directly related to the occasion 
of death will not be admissible,” 

In this appeal the deceased's statements 
provide nothing more than grounds for supe 


(1) (1939)1 M L J 756; 180 Ind, Cas. 1; AI R 193g 
P O 47; 40 Or, L J 364; 18 Pat, 234; IL R (1939) Kar 
123; 661 A 66; 1939 OLR 134; (1939) M W N 185; 11 
R PC 166; 19390 W N 282;20 P LT 265; 49 LW 
349: 43 O W N 473; (1939) A L J 268; 41 Bom. L R 428; 
41 PL R 272; 69 O L J 273 (P 0). 


"Pago of (1939) 1 M, L, J [Hd] 
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posing that the deceased suspected the 
accused of having betrayed his wife's sister 
ina civil case, They in no way are to be 
associated with the actual murder. Evidence 
of these statements should have been ex- 
cluded, There was thus no admissible evi~ 


“ dence of motive on the record, On the other 


hand, as we have indicated, there was evie 
dence showing the contrary and friendship 
between two perscns is not consistent with 
a desire on the part of one to murder the 
other in the absence of evidence to the con- 
trary. On the day in question, it is in our 
view beyond dispute that the deceased and 
the appellant set out together to go to 
Mentada village. Wethink they were going 
out together on a drinking bout. This is 
probabilized by the evidence of the de- 
ceased’s wife and in fact there is the evi- 
dence of P. Ws. Nos. 5 and 6 that at about 
dusk on the evening in question the appel- 
lant and the deceased were drinking 
together in Mentada, P. W. No. 4 also 
proves that the deceased and the appellant 
went together because he lent a stick to 
the deceased and pieces of that stick were 
found at tbe place of the murder. It is 
convenient to pause here and say that at 
about 3 r. m. on August 3, that is the next 
day after these two went to Mentada 
together P. W. No. 21 found in bis field 
which is marked on the plan the body of 
aman. He atonce sent a report (Ex. H) 
to the village Munsif. The body was 
identified as that of Thalada Ramaswami 
and it is beyond doubt that he had been 
murdered. The medical officer P. W. No.1 
in his certificate (Ex, A) describes the inju- 
ries. The skull was fractured in no less than 
four places, In all there wereten injuries, 
cuts and bruises; and all the injuries, 
says the doctor, could have been caused 
by blows with a stick and in fact por- 
tions of a broken stick were;found upon the 
scene. 

So the position is that the appellant and 
the deceased were together in Mentada on 
that evening at about dusk. The next evi- 
dence of their movements is given by P. 
Ws, Nos, 14,15 and 16 and their evidenca 
can be summarised very shortly. They 
were proceeding ina jutka from Gajapa> 
tinagaram Railway Station to Mentada, 
There were three people by the side of the 
road near the place where the body was 
found. A litle beyond, that is to say, on 
the Mentada side P. W.No.14 saw the 
appellant and the deceased. P. Ws. Nos.15 
and 16 saw the deceased and another man 
the difference being that P. W. No 14 
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identifies the appellant, the other two ara 
unable to doso. P.W. No, 15 says that 
they were reeling along the road as if they 
were drunk which is entirely consistent with 
the information which P. Ws, Nos. 5 and 6 
have given about what they were doing 
in Mentada. &o P. Ws. Nos, 14 to 16 prove 
that at the spot they passed three unknown 
men whom they later identified as accused 
Nos. 2,3 and 4 waiting by the side of the 
road and beyond them were coming to» 
wards the village the deceased and the 
appellant and we have no doubt that they 
were both under the influence of drink. 
The only other evidence of what happened 
on the road is given by P, W. No.18, With 
regard to P. W, No. 18, evidence has been 
led by the defence and his cross-examination 
caste some doubt on whether he was there 
at all, However, the probabilities are that 
he was there. But his evidence amounts 
to no more than this. He says that on the 
road between Ohittivalasa and Mentada he 
saw the accused Nos. 1,2 and3, he does 
not mention accused No. 4 and Ramasami 
fighting and abusing each other. He goes 
on “I did not see who beat whom. They 
were all fighting together. Iran away asl 
was afraid.” Ten days later only he says 
did he hear of Ramasami’s death and four 
days later he wag examined by the Sube 
Inspector, He was able to identify accused 
Nos. 2 and 3. And that isthe evidence led 
by the Orowa. 

The appellant followed a course which 
might well be followed more often. It must 
be remembered that in view of the provi- 
sion of s. 162, Oriminal P. O., is is not pos- 
sibe for an arrested person to make a 
statement to the Police which can be used 
in evidence at the trial. Evidence of what 
en accused person said when arrested often 


so valuable to innocent accused according to 


English experience—- is denied tothe dee 
fence under the Indian procedure. But an 
accused person can, if he knows it, make a 
statement of his version of the case before 
a Magistrate and thisis what the appel- 
Jant at once did. He made a statement 
under s. 164, Oriminal P. ©., giving his 
version of what happened and his story is - 
consistent with the case for the prosscu- 
tion. He says that onthe day in question 
he proceeded to Mentada with the deceased 
and that on their way home he saw Mup- 
padi Krishnamurthi who is P. W. No, 14 
thereby bearing out what that witness 
said and P, W. No. 14 wasin his jutka as 
he had atated. 

According to the appellant the deceased 
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state in which they were, that is under the 
influence of drink and they stepped aside 
from the path. A little further the three 
other accused Bugatha Sanyasi, Kalla 
Ramasami and Divakalle Ramudu were 
waiting and according to him they set upon 
Ramasami, put a rope round his neck and 
beat him with sticks and a pen knife with 
a folding blade, He says that the pala 
stick to which reference has been made 
and which had been lent by P. W. No. 4 
was broken. According to the appellant 
these three men threatened him not to say 
“anywhere” which presumably means any- 
thing toanyone. Taking this evidence at 
its highest, we only havea statement by 
P. W. No. 18 that a melee took place on that 
road that night. There is nothing to show 
that the appellant was doing anything 
hostile to the deceased. Indeed the proba- 
bilities are from the fact that they had 
been out for the evening together under 
circumstances that made for friendsbip 
that he would have been’on deceased's side 
rather than against him. It is not impossible 
that having seen this man attacked in this 
manner and living as he did in the village 
with the three persons concerned he might 
have been afraid that he might meet a 
similar fate and quite wrongly kept silence. 
We are not however dealing with what 
was the procedure for a village officer 
under the circumstances but with the 
question whether be has been proved to 
be guilty of murder. The learned Ses- 
sions Judge has arrived at the conclusion 
that heis guilty for the following reasons, 
Holding rightly that Ex. O was admissible 
(vide the observations of Lord Atkin at 
p. 767* of the report to which we have re- 
ferred) the learned Sessions Judge referring 
to Ex. O., says: 

“It does prove beyond doubt that not only was 
accused No. 1 with the deceased when the deceased 
was last seen near the place where he was mur- 
dered, but that he continued to be with him until 
he had been beaten to death, Accused No. 1 is a 
karnam and a man in position of authority. It, 
cannot be helieved that he wastaken by surprise 
stood by horrified and then kept queit because he 
was afraid of the threats of his assailants. With 
regard to this it must be remembered there was evi- 
dence that he was very much under the influence of 
drink. The only conclusion that can be drawn is 
that he eithertook part in the beating himself or 


was a party to it, Iam of opinion, therefore, that 
a epee has proved its case against accused 
0. 


At the sessions, it is right to observe, the 
appellant resiled from Ex. 0, which con- 
tained at leasta possible story and substi- 

*Page of (1939) 1 W. L, J.—[Ed.] 
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tuted for it a wholly incredible alibi. Whe- 
ther he did thison his own initiative or 
on legal advice we do net know. He 
may have beeninfluenced by the fact that 
Ex. O was treated throughout as being a 
strong circumstance against him. What 


should have been a shield was turned into ° 


a hostile spear. Exhibit C was labelled at 
once by the Magistrate as a "confession 
statement’, in spite of the factthat it was 
self-exculpatory, a circumstance which must 
have seemed ominous to the appellant. In 
our opinion, Ex.C and the evidence of 
P. W. No. 18 proved no more than that there 
was an attack probably by accused Nos, 2 
to3 of which P. W. No.18 could see very 
little as he was quite unable to say who 
was striking whom. We have already indi- 
cated that the evidence of P. W. No. 18 
taken with the relationship between these 
two—tbhe deceased and the appellant—is 
quite as consistent with the view that the 
appellant might have been taking the side 
of the deceased. as with the supposition 
that he was hostile to him. Accused Nos. 2, 
3 and 4 were acquitted and it must there» 
fore be preenmed that the trial Judge did 
not believe that accused No, 2 made a 
confessional statement as stated by P., W. 
No.3, But it appears tous that although 
he arrived at the conclusion that they were 
innocent or at least not proved to be guilty, 
the learned Judge has convicted the appel- 
lant not on the ground that be wholly 
committed the murder himself but that he 
tcok part in it or was a party to it. In our 
view, there was no evidence at all on which 
a conviction could be based. It is reasonable 
to suppose that this evidence with regard 
to motive rested as it was on statements by 
the deceased was not objected to by the 
defence but we consider it right to observe 
that the trial Judge sbould have excluded 
these statements and that in any case the 
Public Prosecutor of the District should 
himself have seen that such wholly inad» 
missible evidence was not placed before 
the Court. The learned Judge is entitled to 
the assistance of the Bar with regard to 
these matters, It does not appear in this 
case the learned Sessions Judge received 
the assistance to which he was entitled. As 
a result of these conclusions the convics 
tion and sentence of the appellant must be 
set aside, his appeal allowed and he will 
be set at liberty. ; 


78. Appeal allowed. 
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ALLAHABAD HIGH COURT 
First Appeal No. 114 of 1937 
August 6, 1910 
IQBAL AHMAD AND VARMA, JJ, 
SAHIB NASIB KHAN AND ANOTARR— 
APPRLLANTS 


versus 


Mst. KUTBUNNISA AND cTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. I11— 
Property in dispute in ‘both suits identical—Ap- 
plication of s. 11, whether barred by mere rise in 
price of property by lapse of time—Consent decree— 
Question whether a. 11 aprlies, tis purely academi- 
cal, 

The competency of the Court to entertain the 
subsequent suit must be determined by reference 
to the date on which the earlier suit was filed. If 
the properties in dispute in the two suits are iden. 
tical, the mere rise in the value of the property by 
lapse of time cannot bar the application of s, ll, 
Civil P. O. [p. 593, col, 2.) 

(Oase-law relied on.) 
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The question whether a consent decree comes 
within the purview of s.1l is to all intents and 
purposes a question ofmere academic interest, as 
even if such a decree creates an estoppel, it would 
bar the trial of the same question between the 
Parties. [p. 594, col. 1.] 


Mr. G. S. Pathak, for the Appellants, 
Mr. S. A. Rafique, for the Respondents. 


iqbal Ahmad, J.—This appeal arises 
out of a suit for the partition of a bungas 
low within the municipal limits of the 
town of Roorkee in the district of Saharan= 
pur. Before stating the question that 
arise for decision in the present appeal, 
it would be convenient to set forth, as 
briefly as possible, the facts that have 
given rise to these questions. The bunga- 
low in dispute along with other house 
properties belonged to one Kale Khan 
who died leaving four sons and two daugh- 
ters. The family tree of Kale Khan is as 
follows ; 


SALE RHAN: 





l 
Ismail Khan Mehtab Khan 


defendant No.1 defendant No.2 plaintiff No. 1 


defendants Nos. 6 
to 11 


| 
Sahib Nasib Khan Yakub Khan Mst. 





l | 
Qutab-un-nisa Mat ,Majid-un- 
dangbise: pani nisa oust 

Oe 


| 
Mst. Zahur Fatima daughter 


plaintif No. 3. 





p 


M. Said Khan, son 
defondant No, 3. 


After the death of Kale Khan his sons 
and daughters partitioned amongst them- 
selves the properties left by Kale Khan, 
` and itis common ground that by partition 
the bungalow in dispute and a house in 
Saharanpur, called haveli, were allotted 
tothe two daughters Qutb-un-nisa and 
Majid-un-nisa, in equal shares. In other 
words, by virtue of partition, Qutb-un- 
nisa and Majid-unnisa each became 
entitled to a half share in the bungalow in 
dispute and to a half share inthe haveli. 
Majid-un-nisa died on May 19, 1919 
Jeaving, as the pedigree noted above shows, 
a daughter Zahur Fatima and_ three 
children by that daughter, Zahur Fatima 
was married to one Ayub Khan, Ayub 
Khan has figured as a witness on behalf 
of the contesting, defendants viz., defen- 
dants Nos,8 and 4 who are his children 
by Zahur Fatima. It appears that Ayub 
Khan was a military contractor and 
mostly resided in Bombay in connection 
with kis contract business. It is said and 
there is considerable evidence in support 
of the allegation, that during the absence 


| 
Mst. Masooda Begum, daughter 
defendant No, 4. 


Mst. Nazir Fatima, daughter 
defendant No, 5 


of Ayub Khan from Roorkee Zahur 
Fatima contracted illicit connection with 
some person and eventually eloped with 
him, taking with her, her youngest child, 
Nazir Fatima. Mohammad Said Khan and 
Masooda Begum, the other two children of 
Zahur Fatima however continued to 
reside in Roorkee with their grand-mother, 
Majid-un-nisa. The bungalow in dispute 
was entered in the municipal papers in the 
names of Qutb-un-nisa and Majid-un-nisa 
and continued to be so recorded till the 
year 1921. In that year, however, the name 
of Majid-un-nisa was expunged and the 
names of Mohammad Said and Masosda 
Begum were euteredin the municipal pa- 
pers as owners of a half share in the 
bungalow. It may be stated at this stage 
that Zahur Fatima never applied for the 
entry of her name in the municipal papers, 
mor was her name ever recorded in those 
papers against the bungalow in dispute. 
On February 22, 1926 Zahur Fatima ex- 
ecuted a deed of gift with respect toa one= 
fourth sharein the bungalow in favour of 
Qutb-un-nisa, It was recited in the deed 
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that she had inherited that share from 
her mother, Majid-un-nisa. Qutb-un-nisa, 
however, tock no steps to have her name 
recorded in the municipal papers against 
the share gifted to her. 

At or about the time of the execution of 
the deed of gift just mentioned, Qutb-un- 
nisa and Ismail Khan executed asale-deed 
of the havelain Saharanpur in favour of 
one Mohammad Yasin Khan. The execu- 
tion of the deed of gift and of the sale- 
deed brought toahead the dispute bet- 
ween Qutbeun-nisa and Ismail Khan on 
the one hand, and Mohammad Said and 
Masooda Begum, defendants Nos.3 and 
4, on the other, Mohammad Said and 
Mascoda Begum were minors then and 
their father, Ayub Khan, as their next 
friend, filed a suit for accounts in April 
1927 inthe Court of the Munsif against 
Qutb:un-nisa and Ismail Khan. In the 
plaint of that suit it was stated that 
Majid-un-nisa had before her death be- 
queathed her ghalf share in the bungalow 
andthe haveli to Mohammad Said and 
Masooda Begum, the plaintiffs of that 
suit, and that the will was, after 
the death of Majid-unsnisa, consented to 
by all her heirs, viz her daughter, Zahur 
Fatima, her four brothers and her sister 
Qutab-un-nisa. It was recitedin the plaint 
that on the assurance held out by the 
defendants of that suit that they would 
deposit the profits of the share of Moham- 
mad Said and Masooda Begum, in the 
savings bank, those defendants were allow- 
ed to actas manggers and agents of the 
plaintiffs sofar asthe bungalow in dis- 
pute and the Saharanpur hovelt were 
“eoncerned. On these allegations the plain- 
tiffs prayed for adecree for rendition of 
accounts by the defendants. Both Quth- 
unenisa and Jsamail Khan  coctested the 
suit. They filed a joint written statement 
in whichthey denied the factof a will 
having been made by Majid-un-nisa and 
alleged that Ayub Khan had “by a trick” 
caused the names of the plaintiffs to be 
recorded in the municipal papers in res- 
pect of the bungalow. They asserted 
that Majid-un-nisa died intestate and that 
on her death her half share in the bunga- 
low devolved by right of inheritance on 
her daughter, Zabur Fatima, her four 
brothers and her sister Qutb-un-nisa, They 
pleaded that Zahur Fatima’s share in the 
inheritance of Majid-unenisa was to the 
extent of half and the remaining. half 
devolved onthe brothers and the sister. 
They therefore maintained that Zahar 
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Fatima was entitled to execute the deed 
of gift of192é. They denied that Mcham- 
mad Said and Masocda Begum, the 
plaintiffs of the suit of 1927, had any 
share either in the bungalow or in the 
havelt and accordingly pleaded that the 
suit was not maintainable, The allegation 
that Qutb-un-nisa and Ismnil's position 
was that of managers or agents was also 
denied. The suit was eventually come 

romised and the compromise was em- 
bodied in a decree dated December 16, 
1927. The terms of the compromise were as 
follows: 

“Compromise has been arrived at between the 
parties tothe effect that the plaintifs shall remain 
the owners in possession of 21 sihama out of 80 
athama in the bungalow in dispute and the remain- 
ing share shall be owned by defendant, Qutb-un-nisa. 
The plaintifis as the defendants shall have no 
cencern withthe haveli in dispute orthe con- 
sideration thereof. Mohammad Yasin, the vendee, 
is the owner of this haveli in dispute. Defendant 
Qutb-un-nisa shall pay Rs. 520-10-0 in all to the 
plaintiffs, but Rs. 25, shall be paid monthly. The 
first instalmentshall be due on January 31, 1928. 
The prayer has been made that the suit may 
be decided in accordance with the terms of this 
The plaintiffs shall be entitled to 
the produce of the grove for 1928 and the 
bungalow. In case of non-payment of four successive 
instalments the entire amount together with interest 
atthe rate of Re.1 per cent. per month shall be due 
in a lump sum.” 

It appears that Lakshman Prakash, who 
was one of the plaintiffs in the suit giving 
rise to the present appeal, was in possession 
of the bungalow in the capacity of a tenant 
for some time and he, in the year 1935, 
obtained a sale-deed with respect toa one- 
fourth share in the bungalowfrom Qutb- 
un-nisa. After securing the saleedeed 
Lakshman Prakash proceeded to make 
repairs and additions in the bungalow, 
Mohammad Said and Masooda Begum, 
then filed a suit for an injunction restrain- 
ing Lakshman Prakash from proceeding 
with the repairs and the proposed additions 
and for an order directing him to restore 
the bungalow to its original condition. 
Qutb-un-nisa and Sahib Nasib Khan were 
also impleaded asdefendants to the suit 
but the relief prayed forin the suit was 
directed mainly against Lakshman Pra- 
kash. It was after the institution of the 
suit just mentioned that the suit giving 
risatothe present appeal was filed in the 
Court of the Civil Judge by Sahib Nasib 
Khan, Qutb-un-nisa, Zabur Fatima and 
Lakshman Prakash. All the descendants 
of Kale Khan, otherthan the first three 
plaintiffs, were impleaded as defendants 
to the suit. The suit was based mainly on 
the allegation that no willwas ever made 
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by Majid-un-nisa, and that, onthe death 
of Majid-un-nisa, her share devolved 
on ter legal heirs according to the 
dictates of Muhammadan Law, It was al- 
leged that Qutb-un-nisa’s share in the 
bungalow was to the extent of 36 out of 72 
sthams and similarly Majid-un-nisa’s share 
was 36 out of 72 sihams. It was then stated 
that on Majid-un-nisa’s death 18 out of her 
36 sthams devolved by right of inheritance 
cn her daughter, Zahur Fatima, and that 
each of ber brothers got 4sihams and Quitbe 
un-nisa inherited 2 sthams. Thus, the share 
of Qutb-un-nisa in the bungalow in dispute 
was (36-+2} 38 sihams. Reference was then 
made to the deed of gift executed by Zahur 
Fatima in favour of Qutb un-nisa and it was 
alleged that after the gift Qatb-un-nisa's 
share became (38-18) 56 sihams. It was 
further alleged in the plaint that, as Qutbe 
un-niea had executed a sale-deed of a one- 
fourth share in the bungalow in dispute in 
favour of Lakshman Prakhsh, the latter was 
entitled to 18 out of 72 sthams and Qutb- 
un nisa's share in the bungalow was only 
to the extent of 38/72 sihams. Lastly it was 
alleged that on the death of Majid-un-nisa 
each of her four brothers became entitled 
to 4/i2 sihams and accordingly Sahib Nasib, 
Khan, Qutb-un-nisa and Lakshman Prakash 
prayed for a decree for possession of (4+33 
+18) 60/72 sihams by partition of the bun- 
galow in dispute. Zabur Fatima, though 
arrayed as a plaintiff, did not claim any 
share in the bungalow as she, on her own 
Showing, had gifted her alleged share in the 
bungalow to Qutb-un-nisa. 

The suit was contested cnly by Muham- 
mad Said Khan, defendant No. 3, and 
Masooda Begum, defendant No. 4, who 
filed a joint written statement. It was 
alleged in the written statement that 
Quib-un-nisa and Majid-un-nisa became 
owners of the bungalow in dispute and 
the haveli in Saharanpur by virtue of a 
private partition and that Majid-un-nisa 
bequeathed her share in the. bungalow and 
the haveli to the contesting defendanis, 
The fact of the immorality of Zahur Fatima 
and cf her having eloped with her paramour 
was mentioned in tha written statement 
and it wae alleged that after the death of 
Majid un-nisa the names of the contesting 
defendants were entered in the municipal 
papers. It was therefore alleged that Zahur 
Fatima had no share in the bungalow in 
dispute and was not competent to execute 
the deed of gift in favour of Qutbeun-nisa. 
Reference was then made in the written 
statement to the suit of 1927 and to the 


BAHIB NASIB KHAN V, KUTaUNNIsA (ALL,) 


591 


compromises arrived at in that suit. On the: 
basis of the com promise decree it was pleaded 
that the share of the contesting defendants 
in the bungalow in dispute was to the extent 
of 21 sihams out of oO sthams and the re- 
maining 59 sihams belonged to Qutb-un= 
nisa. The fact that Qutb-un-nisa had sold a 
one-fourth share in the bungalow in dispute: 
to Lakshman Prakash was admitted, but it 
was pleaded thatthe decree in the suit of 
1927 operated as res judicata and that, in 
view of that decree, Qutb-un-nisa and 
Lakshman Prakash plaintifs wera entitled 
only to a 59/80 share in the bungalow in dis- 
pute and not toa 60/72 share claimed by 
them. It was alleged that all the heirs of 
Majid-un-nisa, including Sahib Nasib Khan 
plaintiff, had consented to ths will made- 
by Majid un-nis2 and accordingly Sahib- 
Nasib Khan had na share in the bungalow 
in dispute, The pleadings of the parties gave- 
rise to the following issues : 

(1) Whether Majid-un-nisa made any valid gift 
in garour of the contesting defendants in the year 
1 ? 

(2) Whether the suit is barred by s, 11, Oivil P. 0.?- 

(3) What is the shareof the plaintifis in the proe- 
perty in dispute ? 

(4) Is the suit maintainable in this Court ? 

On the question whether the suit was 
barred by s. 11, Civil P. O., the contesting 
defendants placed reliance on the compro» 
mise decree in the suit of 1927. The plaintifis 
however maintained thats.11, Oivil P. O., 
had no application to the case. This con- 
tention of the -plaintifs was based on two 
grounds. Firstly, they contended that as: 
the suit of 1927 terminated by a consent. 
decree, s. 11 could not be a bar to the suit.. 
Secondly, they maintained that, as the suit 
of 1927 was filed in the Court of the Munsif 
and the persent suit was filedin the Court 
of the Civil Judge, the decree in the former 
suit could not oparate as res judicata in the 
present suit. The learned Civil Judge gave 
effect to the first contention of the plaintiffs. 
and keld thats. llin terms had no appli- 
cation to a consent decree asit cannot be- 
said in the case of consent decrees that the 
matters in dispute between the parties 
were “heard and finally decided” within the 
meaning of that section. He however held 
that the decree in the suit of 1927, though 
not operating as res judicata, raised an 
estoppel as against Qatb-un-nisa and her 
transferee, Lakshman Praksh and also as 
against Ismail Khan. He overruled the 
second contention of the plaintiffs and hald 
that, in the circumstances of the present 
case, the mere fact, that the suit giving rise 
to the present appeal was filed in a Oourt of 
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higher jurisdiction than the Court of the 
Munsif, covld not prevent the application of 
8. 11, Civil P. O. On the question of the 
alleged will, he found in favour of the 
contesting defendants and held that 
Majid-un-nisa made a will of her entire 
share in the bungalow and the haveli in 
favour of the contesting defendants and 
that, after the death of Majid-un-nisa, all 
her heirs consented to the will. As res 
gards the extent of the shares of the 
Plaintiffs in the bungalow in dispute, he 
upheld the contention of the defendants 
and held that, in view of the decree in 
the suit of 1927, the share of the contesting 
defendants must be held to be 21 ont of 
80 sihams and that out of the remaining 
59 sihams Qutb-un-nisa’s share was to the 
extent of 41/80 and Lakshman Prakash's 
share was to the extent of 16/80. Lastly, 
he held that the value of the bungalow 
in dispute was more than Rs. 5,000 and 
accordingly the suit was rightly instituted 
in his Oourt. As a result of his findings, he 
passed a decree for partition in favour of 
‘Qutb-un-nisa and Lakshman Prakash, allot- 
ting to the former 41 out of 80 and to the 
latter 18 out of 80 sihams. 

The present appeal has been filed ‘by 
Sahib Nasib Khan and Lakshman Prakash 
plaintiffs and Mahtab Khan defendant 
and the findings of the learned Civil 
Judge on the questions relating to the 
‘will and the application of s. 11, Civil 
P. O., have been impugned. It bas also 
‘been contended that the shares of Qutb- 
‘unenisa and Lakshman Prakash have not 
been correctly fixed by thelearned Civil 
Judge. Wo propcse first to deal with tke 
question as to whether the fact that the 
‘suit of 1927 was instituted in the Court 
of the Munsif and the suit giving rise 
to the present appeal was instituted in 
the Court of Civil Judge, does or does 
nct bar the application of s 11, Uivil 
P. C. In accordance with the provisions 
of that section the bar of res judicata 
can apply only if the former suit was 
heard and finally decided by a Oourt that 
is- competent to try the subsequent suit 
in which the plea of res judicata js raised. 
It is argued on behalf of the appellants 
‘that as the present suit, the valus of the 
subject-matter of which was in excess of 
Rs, 5,000, could not be tried by a Munsif, 
the decree in the suit of 1927 could not 
bar the trial of the issues arising in the 
“present litigation, The decision of the 
-question raised depends on the answer to 
“the question as to whetherthe competency 
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of the Court that decided the earlier 
suit to try the subsequent suit is to be 
determined with reference to the facts 
existing on the date of the institution of 
the earlier suit or with reference to the facta 
as they stand onthe date of the institution of 
the subsequent suit. 
been the subject of numerous judicial 
decisions and in almost all the cases it 
has been held that the words ‘“Oourt 
competent to try such subsequent suit” in 
s. 11 refer to the jurisdiction of the Court 
that decided the earlier suit at the time 
when the first suit was brought and that 
if at that time such Oourt would have 
been competent to try the subsequent 
suit, had it been then brought, the decision 
of such Court would operate as res 
judicata, although on a subsequent date, 
by a rise in the value of the property, 
that Court had ceased to be a proper 
Oourt, having regard to its pecuniary 
jurisdiction, to take cognizanee of a suit 
relating to that very property, 


The leading case on the subject is the 
decision in Gopi Nath v. Bhugwat Pershad 
(1). This case was followed in Rughunath 
V. Issur Chunder (2). Gopal v. Ram Harak 
(3), Mustafa Khan v, Abdul Wahid (4) and 
Lal Mohan v, Ram Lakhmi Dassya (5). 
It was laid down in these cases that under 
s. 11 the competency of the Court to try 
the subsequent suit has to be judged 
with reference to the time when the first 
suit was brought, that is, asif the second 
suit had been instituted at the time when 


\ 


This question has” 


the first suit was filed and that, if during . 


the interval between the institution of 
the two suits, there has occurred a rise 
in the value of the property, and so the 
latter suit has had to be filed in a Court 
cf higher juriediction, the bar of res judi- 
cata will apply to the subsequent suit, 
if on the date of the institution of the 
earlier suit the latter suit, having regard 
to the -value ofthe subject matter of that 
suit on that date, could have been filed 
in the Court in which the earlier suit 
was filed. Some doubt wae, however, ex- 
pressed about the correctness of these 
decisions by a Bench of the Calcutta 
High Court in Debendra Kumar v. Prama- 


(1) 100 697, 
(2) 11 O 153, 

a AI R1919 Oudh 111; 54 Ind. Cas. 335; 22 00 
1 


(4) A IR 1931 Lah, 217; 134 Ind. Oas. 524; 32 P L 
R 2l4; Ind. Rul. (1931) Lah. 956. 

(5) A I R 1932 Oal, 271; 137 Ind, Cas, 48; 59 O 636 
35 O W N 1203; Ind, Rul, (1932) Oal. 261. 
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da Kanta (6), The learned Judges in that 
case observed as follows : 

“Then as regards the other point in connection 
with the resjudicata question it was said that the 
Court which decided the suit in 1913 had no juris- 
diction to try the present suit, inasmuch as the 
value of the property in the present suit was over 
Rs, 1,000 which was beyond the pecuniary jurisdic- 
tion of the Munsif who heard the 1913 suits. Hav. 
ing regard to the words ‘competent to try the sub- 
sequent suit’ as they are to be found in s, 11, Civil 
P.O., one would be inclined to think that this con. 
tention is not without some substance,” 


After making these observations the 
learned Judges, however, followed the de» 
cision in Gopi Nath v. Bhugwat Pershad (1). 
We are, if we may say so with respect, in 
complete agreement with the decision in 
Gopi Nath v. Bhugwat Pershad (1) that has 
been consistently followed in numerous 
cases, Section 11 is silent as to the point 
of time with reference to which the com- 
petency of the Oourt, that decided the 
earlier suit to try the subsequent suit is to 
be determined. It is however clear that 
the question of the competency is to be 
judged either by reference to the date on 
which the earlier suit was filed or by refer- 
ence to the date on which the subsequent 
suit was filed. To hold that the competency 
is to be judged by reference to the date of 
the institution of the subsequent suit would 
lead to anomalons and startling results and 
this may well be illustrated by two exam: 
ples. A suit with respect to a property 
the value of which is, say Rs. 4,000, is 
instituted in the Court of a Munsif who is 
invested with jurisdiction to try suits up 
to the value of Rs. 5,000. The Munsif 
decides that suit and dismisses the same, 
He is then transferred and replaced by a 
Munaif having jurisdiction to try suits only 
upto the value of Rs. 3,000. If the appli- 
cation of s.11 is to depend on the com- 
petency of the Court, that decided the 
earlier suit, to try the subsequent suit on 
the date of the institution of that suit, it 
would be open to the plaintiff, whose suit 
was dismissed by the Munsif, to file a 
subsequent suit with respect to the same 
subject-matter and for the same reliefs in 
the Court of the Oivil Judge after the trans» 
fer of the Muneif who decided the earlier 
suit. Such an anomalous state of affairs 
could not, however, have been in the con 
templation of the Legislature. 

Again take the converse case. A suit 
with respect to a property of the value of 
Rs. 2,000 is filed in the Court of a Munsif 
having jurisdiction to try suits up to the 


(8) A I R 1933 Cal, 879; 147 Ind. Cas, 718; 37 OW N 
810; 6 R G 350. 
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value of Rs. 3,000. The Munsif tries and 
dismisses the suit. Heis then transferred 
and his place is taken by a Munsif having 
jurisdiction to try suits up to the value of 
Re. 5,000. In the meantime, because of the 
condition of the market, the value of the 
property that was the subject-matter of the 
former suit goes up from Rs. 2,000 to 
Rs. 4,000. If the competency of the Munsif 
who decided the former suit to try the sub- 
sequent euit is to be determined with re- 
ference to the date on which tha subse- 
quent suit was instituted, it would be open 
to the original unsuccessful plaintiff to file 
a suit again in the Court of the Munsif 
and to contend that the suit is not barred 
by res judicata as the Munsif who tried his 
earlier suit could not have tried the sub- 
sequent suit because the value of its 
subject-matter exceeded the pecuniary 
jurisdiction of that Muneif. This again, to 
say the least, would reduce the provisions 
of s. 11 to an absolute farce, We therefore 
consider that the competency of the Court 
to entertain the subsequent suit must ba 
determined by reference to the date on 
which the earlier suit was filed. If the 
properties in dispute in the two suits arə 
identical, the mere rise in the value of the 
property by lapse of time cannot bar the 
application of s.11, Civil P.O. In the casa 
before us, it has bean found that, though 
the value of the bungalow in dispute now 
exceeds the pecuniary jurisdiction of the 
Munsif, its value on the date of the earlier 
suit was within the limits of the pecuniary 
jurisdiction of the Munsif. Accordingly, we 
hold that the mere fact of the institution 
of the present suit, in the Qourt of the 
Oivil Judge cannot exclude the application 
of s. 11, Civil P, ©. 

We now proceed to consider whether s. 11 
does or does not apply to a decree based 
on compromise, Ithas been held in soma 
cases that that section does not in term3 
apply to such decrees; for it cannot be said 
in the case of such decreas that the matters 
in issue between the parties “have been 
heard and finally decided” withia the mean- 
ing of that section. To this effect are the 
decisions in Sivadas Dutta v. Birendra 
Krishna (7) and Said Khanam v. Said 
Muhammad (8). It has however been held 
in tbese cases that a consent decree has, 
to all intents and purposes, the same effect 
as res judicata, as it raises an estoppel as 


(7) AI R 1926 Oal. 672; 94 Ind, Oas. 814,430 LJ 
1116 


(8)A IR 1930 Lah, 487%; 126 Ind, Cas. 570; Ind 
Rul. (1930) Lah, 762. 
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much asa decree passed in invitum, On 
the other hand in Bhaishanka v. Morarji 
Keshuvji & Co. (8), it was held by a learned 
Judge of the Bcmbay High Court that 
notwithstanding the words “has been heard 
and finally decided" in s. 11 a consent 
decree does operate as res judicata. It was 
pointed out by the learned Judge in that 
case that by a compromise decree a matter 
is much more finally decided than by a 
decree passed per invitum for against a cons 
sent decres there is no appeal, Similarly in 
Nicolas v. Asphar (10), Ameer Ali, J., held 
that aconsent decree is just as binding on 
the parties to the proceedings as a decree 
after a contentious trial. The question 
whether a consent decree comes within the 
purview of s.1i is to all intents and pur- 
peses a question of mere academic interest, 
as even if sucha decree creates an estop- 
pel, it would bar the trial of the same 
question between the parties. It is there- 
fore unnecessary in the present case to 
decide whether or not the termination of a 
suit by a compromiseis tantamount to the 
hearing and final decision of the same by 
the Court that was seized of that case. In 
the case before us it is clear that 
Qutb-uu-nisa was a party to the compro" 
mise of 1927 and that compromise was 
embodied in a decree, By that compromise 
tke share of the contesting defendants was 
fixed at 21/60 and the share of Qutb-un-nisa 
was fixed at 59/80. Qutb-un-nisa is therefore 
now estopped from contending that the 
contesting defendants have no share inthe 
bungalow in dispute or that their share is 
less than 21/80. This being so, the claim 
of Qutb-un-nisa and of Lakshman Prakash, 
who is a transferee from Qutb-unenisa, 
could not be decreed for a share in excess 
of 59/80, 

Sahib Nasib Khan's claim was dismissed 
by the Court below and it remains to con» 
sider whether or not the decision of the 
Court below on that point is correct, The 
decision of this question necessitates the 
consideration of the question of the factum 
and the validity or ctherwise of the alleged 
will by Majid-un-niea, There is ample 
evidence on the record to show that Zahor 
Fatima became unchaste, left her family 
residence and eloped with some one, and 
that her two elder children Mohammad Said 
and Masooda Begum, remained with Majid- 
un-nisa and were brought up by her. The 
evidence also shows that Zahur Fatima was 
not present in Rookee at the time of 


(9) 36 B 283; 12 Ind. Cas, 835; 13 Bom, L R 950. 
(10) 24 O 216. 
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Majid-un-nisa’s death and that, before 
Majid-un-nisa's death, Zahur Fatime had 
been divorced by Ayub Khan. All connec- 
tion between Majid-un-nisa ana Zahur 
Fatima had therefore ceased and Majid 
un-nisa’s affections must have been centred 
in her two minor grand children Mohamg 
mad Saidand Masooda Begum. This was 
the situation in which Majid-un-nisa is 
alleged to have bequeathed her property 
in favour of Mohammad Said and Masooda 
Begum. The testamentary disposition of 
her property by Majid-un-nisa in favour 
of her minor grandchildren in these cir- 
cumstances was a most natural act. We 
are therefore inclined to believe the 
evidence of Mohammad Ayub and Ghasite 
who deposed about the factum of the will. 
Their evidence finds support from the fact 
that in the year 1921 the names of Mcham- 
mad Said and Masooda Begum were record» 
ed as against the bungalow in dispute in 
the municipal papers. It appears that on 
an application for the entry of their names 
the Municipal Board deputed one of its 
members to make an inquiry and, on the 
submission of a report by that member, 
the names of Mohammad Said and Masooda 
Begum were entered in place of Majid-un- 
nisa, In the course of his inquiry, the 
member of the Municipal Board, who was 
charged with the inquiry, recorded the 
statements of certain witnesses, and the 
Court below admitted in evidence those 
statements and the report submitted by 
that member. We entertain grave doubts 
asto the admissibility of these documents. 
Nevertheless the fact that, on the applica- 
tion for entry of names, an inquiry was 
directed by the Municipal Board and, as a 
result of that inquiry the names of the 
alleged legatees were entered in the muni» 
cipal papers, is a relevant fact and can 
legitimately be taken into consideration. 

It is thus clear that the alleged oral will 
was given effect to after the death of Majid- 
un-nissa and nobody questioned its factum 
or its validity ever in a Court of Law. For 
the first time in the year 1926, Zahur 
Fatima executed a deed of gift ignoring 
the will. The deed of gift, however, was 
not followed by mutation of names in the 
municipal papers, and thereis nothing to 
show that any steps were taken by Qutb» 
un-nisa to dispossess Mohammad Said and 
Masooda Begum from the bungalow. 
Further, the compromise is consistent with 
the allegation that Majid-un-nisa had bee 
queathed her share in favour of her grand- 
children, We therefore agree with the 
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Court below in holding that it was proved 
that Majid-un-nisa made a will in favour 
of her two grand-children who were the 
contesting defendants in the present 
litigation. There was evidence in the case 
to show that Mahtab Khan, Nasib Khan 
and Yaqub Khan gave their consent to the 
will of Majid-un-nisa after her death and 
this evidence was believed by the Court 
below. Nothing has been said in argument 
that could lead us to arrive at a contrary 
corclugion. It follows that because of the 
consent given by them, Nasib Khan and 
Mahtab Khan are now debarred from 
claiming any shara in the inheritance left 
by Majid-un-nisa. The appeal of Nasib 
Khan and Mahtab Khan must therefore 
fail. Lakshman Prakash's appeal also 
must substantially fail for the reasons 
given above. Tnere is however a slight 
error in the calculation of his share as 
disclosed by the decree of the Court below. 
It was common ground that Qutb-unenisa 
had transferred a one-fourth share in the 
bungalow to Lakshman Prakash, Lakshman 
Prakash's share was therefore to the extent 
of 20/30 and he was entitled to a decree 
with respect to that share. The decree of 
the Court below therefore requires modi- 
fication only to this extant that Qutb-uns 
nisa will get on partition 39 out of 80 
sthams and Lakshman Prakash will be 
allowed 20 out of 80 sihams. The rest of 
the appeal is dismissed. The decree of the 
Oourt below so far as the shares of the 
contesting defendants, viz. defendants 
Nos. 3 and 4 are concerned, is affirmed. As 
the appeal has substantially failed, we 
direct the appellants to pay the costs of 
Mohammad Said and Masooda Begum, the 
contesting respondents. 


D, Order accordingly. 





BOMBAY HIGH COURT 
Insolvency Case No. 4 of 1940 
July 29, 1940 
Kania, J. 

In re PEOPLES INTERNATIONAL 
TRAVEL, EDUCATION & 
COMMEROIAL Co., Lro. 

Companies Act (FII of 1913), s. 215—Registrar 
of Companies, if can apply to remove liquidator. 

Section 215, Companies Act, is exhaustive of the 
persons who are entitled to make applications, and 
the Registrar of Companies, not being one of them, 
has no locus standi to make an application to remove 
the liquidator, 

Mr. M. C, Setalvad, Advocate-General, 
for the Applicant. 


Sir Jamshedji Kanga, for the Liquidator. 

Order.—This is a petition by the Regis- 
trar of Oompanies praying that an order 
may be made for removing the voluntary 
liquidator and appointing another liqudator, 
preferably the Court Liquidator, in his 
place, or in the alternative that the com- 
pany may be directed to be wound up 
under the supervision aud by and under 
the directions of the Court. It is conceded 
by both parties that the right to make the 
petition has to be decided according to 
the provisions of the Indian Companies 
Act, VII of 1913. It is conceded on behalf of 
the applicant that the alternative prayer 
to wind up the company under the supervi» 
sion of the Court or by the Court cannot 
be granted as he is not one of the persons 
named in the Act to maintain an applica- 
tion of that nature. The question there- 
fore resolves itself into determining whe- 
ther the applicant is a person entitled to 
make the application to remore the liqui- 
dator. The objection being urgued as a 
preliminary objection, I have thought it 
necessary to decide it in the first instance. 

On behalf of the applicant it is urged 
that under s. 207 (9) it is provided that a 
Court may on cause shown remove a, liqui- 
dator and appoint another in his place. It 
is argued that because nothing is mentioned 
in the sub-section showing who is entitled 
to make the application, the Oourt can 
entertain such an application at the in- 
stance of any party. In support of this 
contention the learned Advocate-General 
relied on In re Sunlight Incandescent Gas 
Lamp Co. (1) and Katkhushru v. Tata 
Industrial Bank (2). It must be noticed 
that in neither of those cases the ques- 
tion whether the applicant was entitled 
to make the application was considered 
or discussed. It appears to be assumed 
that the party was entitled to make the 
application and the applications were dis- 
posed of. The facts reported in the last 
cass do not show that the application was 
not by the liquidator. They further show 
that the winding up in that case was pro- 
ceeding under special agreements and 
circumstances. 

On the other hand the opponent here 
relies on In re New De Kaap, Ltd. (3), 
Under the English Companies Act, 1862, 
s. 141 comprised what is found in s. 20, 

(1) (1900) 2 Oh. 728; 69 L J Oh. 873; 83 L T 406; 16 
T LR 533, 

(2) 26 Bom. L R 237; 80 Ind. Oas. 515; A IR 1924 
Bom. 339; 48B 471, 

(3) (1903) 1 Oh, 589; 77 L J Ob, 3/4; 98 L T 665; 15 
Mansonl49. 
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(8) and (9). Section 138, as amended by 
s. 25, Companies Act of 1900, was in 
terms similar to s, 215, Indian Companies 
Act, 1913. It is evident that sub-ss. (8) 
and (9) ofs. 207 are out of place. Section 207 
begins with the words “The following 
conseduences shall eneve on the winding 
up of a company,” It is clear that the 
provisicns found in sub-ss. (8) and (9) 
are not consequences which ensue on the 
voluntary winding up of a company. The 
English Ccmpanies Act, 1862, properly 
contained in a separate section (e. 141) 
provisicns similar to s, 207 ‘8) and (9), 
The marginal note there is “Powers of a 
Court to appoint liquidator’. In giving 
judgment, Neville, J. first considered the 
effect of the words “on the application of 
a contributory” in the first part of s. 141 
and thought that apart from other con- 
siderations if s. 141 stocd asit was, there 
may be difficulty in holding that anyone 
who was not a contributory was entitled to 
make the application under the second 
part of s. 141, The learned Judge then 
proceeded to consider the effect of s. 138 
(which is similar to s, 215) and held as 
follows: “..,. 80 that in a voluntary 
winding up all applications to the Court 
are made under s. 138... " The appli- 
cation made in that case by the liquidator 
of a new company was dismissed on the 
ground that he was nota creditor cf the 
company whose liquidator he sought to get 
removed. The preliminary objection was 
thus upheld and the petition was dismissed 
with costs. This decisicn is shown to be 
gocd law and is noticed in recognised text 
books on company law as an authority for 
the proposition that the parties mentioned 
in s. 188 only were entitled to make 
applications in a voluntary winding up. 

1 respectfully agree with that conclusion. 
It is obvious that inthe voluntary winding 
up of a company the shareholders or 
creditors or the liquidator only are inter- 
ested. Section 215 of Act VII of 1913 
under the circumstances mentions these 
three parties as entitled to make applica 
tions to the Court, to determine any ques- 
tion arising in the voluntary winding up 
of a company. If any outsider attempts 
to intermeddle with the winding up of 
the company, naturally the Court would 
ask the question “What is the interest of 
that outsider?” In order to leave noroom 
for doubt s. 215, Indian Oompanies Act, 
1913, specifically mentions the three seta of 
persons who can make applications to the 
Court in a voluntary winding up. In my 
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opinion that section is exhaustive of the 
persons who are entitled to make appli- 
cations, and the Registrar of Companies. 
not being one of them, has no locus standi 
to make the application, The petition 
therefore fails and is dismissed with costs, 
Oounsel certified. 
D. Petition dismissed 


mae me ren 


_ . MADRAS HIGH COURT , 

Criminal Miscellaneous Petition No. 334 

of 1940 
August 15, 1940 
Laxsamana Rao, J, 
In re GOVINDARAJULU NAIDU 
—AcovusEp—PertiTIONER 

Motor Vehteles Act (VIII of 1914), s, 112— 
Motor Vehicles Rules (Mad), r. 188—Owner of lorry 
for private use allowing his driver to carry 
goods of others for hire—Offence under r. 138— 
Punishment under s. 112, 

Where a registered owner of a motor lorry for 
private use, suffers his driver to carry goods of 
another person for hire, he commits an offence 
under r. 138 of the Motor Vehicles Rules and the 
offence would be punishable under s. 112 of the 
Motor Vehicles Act, The power conferred on the 
transport authority to suspend the permit in such 
cases cannot be regarded or treated asa penalty 
for the offence, 


Or, Misc. P. praying that in the cireum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to 
quash the proceedings in C. O. No. 15 of 
1940 on the file of the Oourt of the Sub: 
Magistrate, Kodaikanal. 


Messrs. K. Jayarama Ayyar and O.K. 
Venkatanarasimham, for the Petitioner. 
Mr, A. S. Sivakaminathan, for 

Public Prosecutor, for the Orown. 
Order.—The petitioneris the registered 
owner of amotor lorry for private use 
and he is alleged to have suffered his 
driver tocarry goods of another person 
for hire. This would unquestionably be 
an offence under r. 138 of the Motor 
Vehicles Rules and the offence would be 
punishable under s. 112 of the Motor 
Vehicles Act if no other penalty is pros 
vided forit. The power conferred on the 
transport authority to suspend the permit. 
in such cases cannot be regarded or treated 
as a penalty for the offence, and the prose- 
cution of the petitioner under s. 112 of the 
Moror Vehicles Act is not illegal. There 
is therefore no ground for quashing the 
proceedings andthe petition is dismissed 


N.o8, 


the 


Petition dismissed, 
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BOMBAY HIGH COURT 
First Appeal No. 147 of 1938 
July 26, 1940 
Beavmont, C. J. AND Wassoopew, J. 
OHHOTIBAI DAULATRAM MARWADI— 
Dgrenpant No. 2-— APPELLANT 


VETSUS 
MANSUKHLAL JASRAJ—Pratnvire 


— RASPONDENT 

Registration Act (XVI of 1908), s. 17 (2) (vi)— 
“Proceeding” in a. 17 (2) (vi), meaning of—Money 
suit— Attachment of immovable property before 
judgment~—Compromise decree creating mortgage of 
property in favour of plaintiff for securing amount 
due—Attached property does not become 
matter of suit—Mortgage falls under 3. 17 (2) (vi) 
and must be registered—Compromise decree not 
registered—Mortgage is invalid—Property however 
heldliable ta attachment in execution of decree as 
a money decree. 

Meaning of “proceeding” in s. 17 (2) (vt), Regis- 
Act is an independent originating proceeding 
which may be contrasted with a suit, a proceeding 
that is under some Special Act, An interlocutory 
application for attachment before judgment is not 
& proceeding, and the fact that land is attached 
before judgment does not make it the subject- 
matter of the suit, It is fantastic to say that in 
any circumstances immovable property can be 
regarded as the subject-matter of a suit merely for 
a money decree. Hence a compromise decree in 8 
money auib creating a mortgage of immovable pro- 
perty attached before judgment in favour of the 
plaintiff falls within the purview of s. 17 (2) {vi) 
and must be registered. 156 Ind. Oas. 791 (1), 
dissented from. 178 Ind, Cas, 500 (2), Overruled. 

Ina money suit a compromise decree created a 
mortgage of immovable property attached before 
judgment in favour of the plaintiff, for securing the 
amount due to him, The decree, however, exempted 
the defendant from personal liability in respect 
of the amount secured by the mortgage. The 
mortgage was found to be invalid as the compromise 
decree was not registered under s. 17 (2) (vi), Regis, 
Act: : 

Held, that although the decree could not be 
enforced as a mortgage decree, the property in 
question could be attached in execution of the decree, 
regarded as money decree, 


F. A. from the decision of the First Olass 
Sub-Judge, Ahmednagar, in Special 
Darkhast No, 285 of 1936. 


Mr. B. G. Rao, for the Appellant. 
Mr. P. V, Kane, for the Respondent. 


Beaumont, C. J-~~This is an appeal 
from a decision in execution of the First 
Olass Subordinate Judge of Ahmednagar, 
and it raises an interesting question under 
the Regis. Act. The suit in which this 
darkhast arises is an ordinary money suit, 
and on July 7, 1932, there was a compro- 
mise decree, The decree notices that the 
plaintiff's claim was for Rs. 11,000 odd and 
interest, and states that the plaintifi’s 
claim is admitted by the defendants, and 
that itis agreed that this suit and some 
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other suit, of which we have no particulars, 
wera to be settled. The plaintiff was to 
purchase lands mentioned in cl. 6, and he 
was also to accept a sum of Rs, 7,500 as the 
amount due in respect of his claim. Then 
in cl. 3 there is a provision that defendant 
No. 2 was to give possession of the lands 
referred to incl. 6 as therein menticned, 
and then appears a statement that under 
Civil P.O., O. XXXIX, r. 1, certain pro- 
perties, against which an injunction had 
been issued, should continue subject to the 
injunction until defendant No. 2 executed 
the sale deed, Then in el. 4 it is provided 
that a, decree for Rs. 7,500 should be passed 
against defendant No, 2, and then occur the 
words that “defendant No. 2 do pay the said 
sum of Rs, 7,500 by five instalments." Then 
there is a provision that on failure to pay 
any three instalments the plaintiff should 
recover the whole of the amount then ree 
maining due by sale through Oourt of the 
mortgaged properties mentioned in cl, 5, 
and it was stated that defendant No. 2 had 
in accordance with this compromise mort» 
gaged to the plaintiff the properties be- 
longing to ber mentioned in cl. 5 for the 
said sum of Rs, 7,500, and then comes a 
statement that “defendant No. 2 is not 
personally liable for the said debt.” This 
darkhast was filed on March 28, 1936, and 
it asks for sale of the property referred 
to in cl. 5 and mortgaged by the decree. 

The first point taken by the appellant is 
that the decree required registration under 
s. 17, Regis. Act, and that, not having 
been registered, it cannot create any morte 
gage interest in the plaintiff, nor is the 
Oourt at liberty to look at it as creating a 
charge on the immovable property, that 
being the effect of 5.49 of the Act. Under 
s. 17, Regis. Act, all non-testamentary 
instruments which operate to create, declare, 
assign, limit or extinguish any right, title 
or interest, of the value of one hundred 
rupees and upwards, to or in immovable 
property require registration. But by sub- 
s. (2) certain exceptions are introduced, 
and cl. 6 is in these tarms: 

“Any decree or order of a Court except a decree 
or order expressed to be madeon a compromise and 
comprising immovable property other than that 
which is the subject-matter of the suit or pro- 
ceeding.” 

So that, if adecree or order is made om 
a compromise which comprises immovable 
property other than that which is the 
subject-matter of the suit or proceeding, 
the decree requires registration, Prima 
facie this case clearly falls within cl. 6, 
because the decree ina purely money sult 
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creates or purports to create a charge on 
immovable property. 

However, Mr. Kane for the respondent 
has taken a point which is supported by 
two cases to which he has referred. The 
point which he takes is this: that the 
immovable property over which the com- 
promise decree purported to create a 
charge had been the subject-matter of the 
order for attachment before judgment which 
is mentioned in the decree, (and I will 
assume that to be so, though the record 
does not establish it); that the application 
for attachment before 
proceeding, that an order made on that 
proceeding had, as its subject-matter, the 
land in question, and that such order did 
not require registration; and that as the 
compromise decree extends the attachment, 
the effect is to make the land attached 
the subject-matter of the suit, In support 
of his argument Mr. Kane has referred us 
to the case in Govindaswami Mudaliar v. 
Rasu Mudaliar (1) which was a decision 
of a Single Judge. In that case the suit 
was for a money decree, and an application 
had been made 
judgment cf certain immovable property, 
and that application was to be heard with 
the decree. An order was made at the 
hearing “Petition is dismissed,” which I 
should have thought effectively disposed 
of the application. But the learned Judge 
says that “the use of the word ‘dismissed’ 
conveys no morethan that the petition was 
disposed of by the decree made in the suit,” 
which seems a strange interpretation to 
place upon the word. However, the reason- 
ing of the learned Judge undoubtedly is 
that an interlocutory application for attach- 
ment before judgment is a proceeding, 
that an order made on that proceeding in 
the compromise decree has tbe effect of 
making the land attached the subject-matter 
ofthe suit, and so saves the decree from 
the necessity of registration. It seems to 
me, with great respect to the learned Judge 
that there are several answers to that 
reasoning. In the first place, although no 
doubt, the expression ‘‘proceedings” does, 
in scme contexts, include interlocutory 
prcceedings still, when you get a reference 
to a decree or order to be made in asuit or 
proceeding, tne natural meaning of “prce 
ceeding” is an independent originating 
proceeding which may be contrasted with a 
suit, a preceeding that is under some 

(1) 58 M 781; 156 Ind. Oas, 791; A I R 1935 Mad 


232;68M LJ 41; 41 L W 301; (1935) M W N 501; 
8R M49. 
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Special Act. In my opinion, in cl. (6) of 
sub-s. (2) of s. 17 the word “proceeding” is 
used in that sense and the fact that land is 
attached before judgment does not make it 
the subject-matter of the suit. A further 
difficulty appears to me to be that it is not 
correct to say that land is the subject- 
matter of an order for attachment before 
judgment. An order for attachment is merely 
an injunction restraining the defendant 
from disposing of certain land, which 
cperates in personam and not in rem, and 
which does not create any right or in- 
terest in the land. If I may say so with 
great respect to the learned Judge, it seems 
tome fantastic tosay that in any circum- 
stances immovable property can be regard- 
ed as the subject-matter ofa suit merely 
for a money decree. In my opinion the 
case in Govindaswami Mudaliar v., Rasu 
Mudaliar (1) was wrongly decided and the 
question then arises whether we ought to 
follow it upon the principle of stare 
decisis. 

I realize that authorities which may 
affect title to immovable property ought 
not lightly to be disturbed; but this 
decision seems to me to be contrary to the 
plain words of an Act of Parliament. Ib 
was decided less than five years ago, and 
s0 far as we have been able to ascertain, 
it has not been cited or referred to in any 
decision of any other High Court except in 
a decision of this High Oourt in Krishna 
v. Madhav (2), That was a decision of a 
Single Judge, and the learned Judge 
merely applied the reasoning of the case in 
Govindaswami Mudaliar v, Rasu Mudaliar 
(1) to the facts in his case without con- 
sidering whether the decision was right or 
wrong. As I have said, I think the Madras 
decision was wrong, and under the plain 
words of the Indian Registration Act this 
compromise decree, which involved land not 
the subject-matter of the suit, required 
registration, 

In the Court below the learned Judge 
assumed that the decree required registra- 
tion, and apparently the two cases, I bave 
mentioned, were not brought to hig notice. 
But he held that, although the decree 
could not be enforced as a mortgage decree 
the property in question could be attached 
in execution of the decree, regarded asa 
money decree. Mr, Rao for the appellant 
contends that that cannot be done because 
of the provisions in cl. 4 of the decree that 
defendant No. 2 is not personally liable for 


(2) 40 Bom L R 929; 178 Ind. Oas. 500; A I R 1938 
Bom.461; I L R (1938) Bom 738; 11 R B 174. 
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the said debt. IfI were to construe cl. 4 
as a whole without referenee to the 
Regis, Act, I should say that the 


meaning ofit ig that, although defendant 
No, 2 is expressly ordered to pay the debt 
by the instalments mentioned, still, on 
default, the monies are only to be recovered 
by sale of the mortgaged property, and not 
by any other process, against the defendant 
or her property. But, dealing with the 
clause as a whole in that sense, it is per- 
fectly plain that this property is not 
exempted from execution. If on the other 
hand, one is to read the clause omitting 
all reference to the mortgage upon this 
Property, as one is required to do bys. 49, 
Regis. Act, one gets this: an order on 
defendant No, 2 to pay a sum of money 
coupled with a provision that she is not 
personally liable for the debt. The two 
things are really inconsistent, and constru- 
ing the clause without reference to the 
mortgage, I think that it means that de- 
fendant No. 2 must pay, but there is to be 
no personal liability, in the sense of liability 
to attachment of her person. That is the 
meaning I should be disposed to give to 
the clause, if] have to omit all reference 
to the mortgaged property. But whichever 
way one reads the clause, it seems to me 
clear that it does not exempt this particular 
property from attachment. In my view, 
therefore, the judgment of the lower Oourt 
was right, and the appeal must ba dismissed 
with costs. 
Wassoodew, J.—I agree. 
Da Appeal dismissed. 





MADRAS HIGH COURT 
Special 8ench ; 
Original Petition No. 68 of 1940 
September 24, 1940 
Leadon, O. J., KING AND 
PATANJALI SASTRI, JJ. 
Tur COMMISSIONER or INCOME*TAX, 
MADRAS—PETITIONER 
versus 
A. V. P. Me. M. LAKSHMANAN 
CHETTIAR, tate or KARAIKUDI 
RAMNAD DISTRIOT (DgoBASED) 
—RESPONDENT 
Income Tax Act (XI of 1922), s, 3—Assessee joint 
with father till father’s death—Assessee and his 
stepmother only surviving members of family— 
Assessment held could be made on assesseeand his 
mother as undivided Hindu family. 
here the assessee was joint with his father 
until the father’s death and only surviving mem- 
bee of the family were the assesses and his step- 
mother ; 
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Held, that the assessee and his step-mothər con- 
stituted a joint Hindu family within the meaning 
of s. 3, Hindu Women’s Right to Property Act and 
the assessment could be made onthe assesses and 
his step-mother as a Hindu undivided family. 140 
Ind, Oas. 17 (1), referred to, 166 Ind. Cas. 445 (2), 
explained and distinguished, 

O. P. reference made by the Oommissioner 
of Income-tax, Madras. 

Mr. K. V. Sesha Ayyangar, for the Peti- 
tioner. 

Mr. P. R, Srinivasan, for the Respondent. 

Leach, C. J—This reference, which the 
Commissioner of Income»tax has made suo 
motu under the provisions of s. 66 (1), 
Income Tax Ach, raises an interesting 
question of law. The assesses is a Nattu- 
kottai Ohettiar and be was assessed to 
income-tax by the Income-tax Officer, 
Karaikudi, I Oircle, on an income of 
Rs, 65,865 for the year 1933-39, If this 
assessment is to be regarded as being on 
the ass3ssee as an individual he will be 
required to pay superetax, but if the 
assessment is on him as the rapresentative 
of a joint Hindu family super-tax will not 
be payable, because, in the case of an un- 
divided Hindu family, supetetax is not 
leviable until the income exceeds Rs, 75,000, 
The assessee was joint with his father 
Murugappa Ohettiar until the father's 
death on January 18, 1938. The only 
surviving members of the family are the 
assesses and his stept-mother. The question 
referred is this : 

“Whether on the facts stated the asssesment 
should be made on the assessee as an individual or 
on the assesses and his step-mother as a Hindu 
undivided family or on the assessee and his step- 
mother as an association of individuals." 

In the sense known to Hindu Law the 
assessee and his step-mother are members 
of an undivided family. This question 
was raised and settled by this Court in 
Vedathanni v, Commissioner of Incone-tax, 
Madras (1), There a family consisted of 
a single male member and the widows of 
deceased co-parceners, and it was held that 
they constituted an undivided family. Sir 
George Rankin, in delivering the judgment 
of the Privy Council in Kalyanji Vithal- 
das v. Commissioner of Income-tax, Bengal 
(2), said : 

“The phrase ‘Hindu undivided family’ is used in 


(1) 56 M 1;140 Ind, Oas. 17; A IR 1932 Mad 
733; 63M LJ 54%; 36 L W 536; (1932) M W N 1139 
Ind. Rul. (1932) Mad. 817 (F B). 

(2) 64 I A 28; 166 Ind. Cas. 445; A I R1937P O 
36; I L R (1937) 1 Cal. 653; 10 I T O 163;1937 OLR 
44; 1937 A L R 87,9 RPO 145; 3 BR 245; 45L 
W 109; 18 P L T 67; (1937) M W N 63 (2); (1937) 
OW N 173; 41G WN 385; (1937) 1M L J 312; 
(1937) ALJ 408; 650Ld 64; 39 Bom, LR 374 
(PO), 
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the statute (the Income Tax Act) with reference, 
not to one school only of Hindu Law, but to all 
schools; and their Lordships think it a mistake in 
method to begin by pasting over the wider phrase 
of the Act the words ‘Hindu co-parcenery'—all the 
more that it is not possible to say on the face of 
the Actthatno female can be a member.” 

In this case the Judicial Committee held 
that under the Mitakshara Law the mere 
fact that a man has a wife and a daugh- 
ter does not make ancestral property joint 
and income of such property assessable 
as income cf an undivided Hindu family, 
If we had not to look beyond that case, 
there would be no dcubt that in the 
present cage the assessment would have to 
be regarded as ah assessment made on 
he assessee as an individual and not as 
‘apresenting a joint family. Since the 
Judicial Committee pronounced judgment 
in that case, the Hindu Women’s Rights 
to Property Act, 1937 has however been 
placed upon the Statute Book, Section 3 
(i) of that Act says that, when a Hindu 
governed by the Dayabhag School of Hindu 
Law dies intestate his property, and when 
a Hindu governed by any other school of 
Hindu Law or by Oustomary Law dies 
intestate leaving separate property that 
separate property, shall, subject to the 
provisions of sub-s. (3) devolve upon his 
widow along with his lineal descendants, 
if any, in like manner as it devolves upon 
a son. Sub-section (2) says tbat, when a 
Hindu governed by any school of Hindu 
Law other than the Dayabhag School or 
by Customary Law dies intestate, having 
at the time of his death an interest in a 
Hindu joint family property, his widow 
shall, subject to the provisions of 
sub-s. (3), have ia the property the same 
interest as he himself had. Sub section (3) 
states that any interest devolving on a 
Hindu widow under the provisions of this 
‘section shall be the limited interest known 
as a Hindu woman's estate, provided 
however that she shall have the same 
right of claiming partition as a male owner, 
It isnot necessary to decide whether the 
effect of this section is to make the widow a 
co-parcener in the full sense of the word, 
but it is quite clear that she obtains an 
interest in the joint family property and, 
as she is a’member of the joint family, the 
income of the property must be regarded as 
income of the family. . This being the state 
of the law, the income here must be re- 
garded as the income of a joint family 
composed of the assessee and his step» 
mother. This is the view which the Oom- 
missioner of Income-tax has himself expresse 
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ed in making this reference, and we 
agree that it is the right view. The 
answer to the reference is that the assess- 
ment stovld be made on the assessee and 
his step-mother as a Hindu undivided family. 
There will be no order as to costs. 

N.S. Answer accordingty. 





ALLAHABAD HIGH COURT 
Second Appeal No. 64 of 1939 
September 5, 1940 
Braunp, J. 

Mst, MUNIRAN— APPELLANT 
versus 
Mst MUKHTAR BEGAM— 


PLAINTIFF AND ANOTHER—RESPONDENTS 

Muhammadan Law — Dower — Widow's right to 
retain possession till redemption of her dower—Nature 
of possession—Court Fees Act (VIT of 1870), Art. 17 
(vi—Suit for partition by Muhammadan heirs— 
Widow setting up defence by pleading her possession 
in lieu of dower in priority to hetrs’ right of partition 
—Suit decreed — Appeal by widow — Court-fee 
payable, 

The right of a Muhammadan widow who isin posses» 
sion of the property of her deceased husband to retain 
possession until her dower is satisfied does not con- 
stitute in a legal sense acharge on the property. It 
is rather inthe nature of a possessory lien on tha 
property——a mere right in certain cireumstances to 
remain in possession until the dower debt is satisfied 
out of the rents and profits, Nor can it be said that 
when a Muhammadan widow in the same circum- 
stances says, in defence to the claim of the heirs for 
possession, that she isentitled to remain in posses- 
sion as doweress, that that amounts toa claim to 
‘enforce’ a charge or condition precedent—at least in 
any positive sense. All she is saying is that she is 
in possession and is entitled to remain there until 
redemption of her dower debt. 

Wherein a suit for partition by Muhammadan 
heirs, the widow of the deceased raises a defence by 
pleading her possession in-lieu of dower in priority 
to the heirs’ right of partition, andthe dower amount 
is not disputed but the suitis decreed the court-fees 
payable in respect of an appeal therefrom by the 
widow is Rs. 15 under Art. 17 (vi) Oourt Fees 
Act. 

{Case-law discussed.] 


S.A, from the decision of the District 
Judge, Meerut, dated October 15, 1938. 


Mr. S. B. L. Gour, for the Appellant. 
Mr. Nanak Chand, for the Respondents. 


Judgment.—This is a second appeal in 
which a short point is involved. The suit is 
a partition suit. The plaintiff, Mst. Mukhtar 
Begam, is the daugnter of Shamsher Khan 
and his wife, the defendant-appellant, Mst. 
Muniran. A court-fee of Rs, 15 has been 
paid in respect ofthe appeal under Art, 17 
(vz), Court Fees Act, 1870. The short point 
I have to determine is whether that is the 
correct court-fee. The defence to the suit 
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by the defendant-appellant Mst. Muniran, 
is that her husband, Shamsher, long since 
died and she, as his widow. has since his 
death been, and stillis in possessicnof the 
property in question in lieu of dower. She 
gays that her dower amounted to Ra. 5,0.0 
which ia not disputed—and she pleads 
her present pcssession as ‘possession in lieu 
of dower,’ seiting it up in priority to the 
plaintiff’s right of partition, 

There is no question but that, if the 
widow lawfully and without force or fraud 
obtained possession of the premises in liea 
of dower, her possession will be paramount 
to the right of partiticn of the heirs. The 
substantive question therefore to be deter- 
mined in the suit was whether the admitted 
present possession of the widow qualifies 
as ‘possession in lieu of dower.’ The Munsif 
before whom the suit was first heard came 
to the conclusion, as a fact, first that the 
defendant was not in possession in lieu of 
dower, second that a certain nashishtgah 
in dispute did not form part of the house, 
and thirdly, that the suit was not under- 
valued. Thereupon, the defendant appealed 
and by her memorandum of appeal dated 
May 14 1938 no question is raised as to 
the sufficiency of the court-fee paid upon 
the original plaint. But this memorandum 
of appeal was itself valued at Rs, 200 and 
a court-fee of Rs, 15 only was paidin respect 
of it. It ia the sufficiency of this court- 
fee with whichI have now to deal, The 
munsarim attached to the Court of the 
District Judge expressed a considered view 
that this court-fee was insufficient. The 
same view found favour with the learned 
District Judge who rejected the memo» 
randum of appeal on the ground of the in- 
Sufficiency of the court-fee paid. The view 
taken by the munsarim and, presumably, 
by the District Judge is that the appellant 
is, in effect, seeking in the appeal to estab- 
lish either a ‘charge’ on the property in 
respect of hər dower, or in the alternative, 
a condition—namely, the redemption of 
her dower debt—precedent to the plaintiff's 
right to get partition, and itis said that 
for these reasons the appeal ought to have 
been valued on the amount, or on the out- 
standing amount, of the dower debt and an 
ad valorem courtefee paid accordingly. 

I think that no question of any ‘charge’ 
on the property strictly speaking arises. 
The right of a Muhammadan widow who 
is in possession of the property of her 
deceased husband to retain possession until 
her dower is satisfied does not, I think 
constitute in a legalsense a charge on the 
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property. It is rather in the nature of a 
possessory lien on the property—a. mere 
right in certain circumstances to remain 
in possession until the dower debt is satisfied 
out of the rents and profits. Nor dol think 
that when a Muhammadan widow in the same 
circumstances says, in defence to the 
claim of the heirs for possession, that 
she is entitled to remain in possession as 
doweress, that that amounts toa claim to 
‘enforce, a charge or condition precedent— 
atleast in any positive sense, All she is 
saying is that she isin possession and is 
entitled to remain there until redemption 
of her dower debt. Sheis not asking for 
any decree or order that the plaintiff should 
pay her dower to her, and indeed, [ doubt 
if she would have any right to doso, Her 
attitude, as it seems to me, is a purely 
defensive one—that the plaintiff is not ene 
titled to possession as against her. It is 
true, no doubt, that, if the plaintiff were to 
say, that he would pay her thedower due 
to her, she would probably be only too 
pleased to accept it and would thereupon 
relinquish possession, She would probably 
be bound to. But that is not the same 
thing as saying that the right she is en- 
deavouring to enforce in her appeal is a 
right to have her dower dəbi redeemed by 
the plaintiff. There are, however, a number 
of authorities bearing on this question 
which have heen discussed by the munsarim. 
In Basdeo Ban v. Sri Krishin Gir, 5 Ind, Cas, 
941 (1) the position was that a plaintiff who 
sought possession of property obtained 
a decree conditionally upon his paying 
off a mortgage for Rs, 10,000 secured upon 
it. He appesled alleging that he was 
entitled to possession without paying that 
sum and it was decided that the court- 
fee on the appeal had to be assessed 
ad valorem on thesum of Rs. 10,000. Now, 
what the appellant was seeking to do in 
that appeal was to discharge himself altoge- 
ther from a burden of Rs, 10,000,in other 
words, to put Rs. 10,000 into his own 
pocket, and I can well understand the prin- 
ciple upon which in that case he was 
charged with an ad valorem court fee on 
Rs. 10,000. As was said by the Assistant 
Judicial Commissioner in that case: 

“Although it may be said that one object of the. 
appellant isto get possession of certain property, 
his main object is to avoid payment of a certain 
BUI... arasan 

It seems to me that this is quite different 
from the present case. In our case there is 
no dispute that the widow is entitled to 
dower. Norisit disputed what the amount 
§ (1) 5 Ind, Cas, 941; 13 O O 62, 
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is. She is not seeking to get anything more 
than she is already entitled to. All she is 
doing is, by way of defence to the plaintifi’s 
claim, to say that, for the present, her right 
to possession is paramount to that of the 
plaintiff. The next of these authorities in 
order of date is Moti Begam v. Har Prasad 
(2). Here the plaintiff was a mortgagee 
who was seeking to enforce his morte 
gage. The defendant set up, in 
Priority to the mcrtgage, a decree for 
dower for which the mortgage property 
had expressly been made security and in 
the original Oourt her claim to priority was 
disallowed. She appealed. This again to my 
mind is quite a different case from ours. 
She was not seeking there merely to defend 
her subsisting possession of the property as 
dowerese. She was seeking affirmatively to 
establish against property of which she was 
not in possession in lieu of dower, a security 
in the nature of a specific charge, She was, 
in short, endeavouring to enforce a right 
affirmatively and nct merely to defend one 
she already Bad, As is said in that case: 
ANG 6 appellant is not only tryi i 

of the liability imposed on Hae bg las doses A 
impose a further liability on the property, and as 


such the appellant must pay ad valorem court-fee 
on the further charge thus imposed...... a." 
57 


In Kishun Dutt v. Kasi Pandey, 

Ind, Oas. 481 (3) there was a suit 
for Possession in which a decree was passed 
conditionally upon the plaintiff paying 
off certain encumbrances. The plaintiff ap- 
pealed and he was required to pay a court- 
fee ad valorem on the amount of the encum- 
brances he was endeavouring to relieve him- 
self of. This is the same type of case as Basdeo 
Ban v.'Sri Krishn Giri, 5 Ind. Oas. 941 (1), 
Here again, it is obvious, that the real dispute 
was whether the plaintiff wasliable to pay 
the sum in question or not. If he was right 
in his appeal he would be s0 many rupees 
better off. As the learned Judge says “...the 
subject-matter of this appeal is the encum- 
brances.,.” In the appeal before me, if the 
appellant succeeds, she is entitled to not one 
anna more than she was before, All that 
will have happened is that she will have 
successfully resisted ejectment. Of the same 
type are the casesin Wadhawa Singh v. 
Sundar Singh, 59 Ind. Cas 667 (4)and Lakh- 
ram v. Ramjidas, 57 Ind, Oas. 215 (5) 
a 36 AL J 81; 47 Ind, Oas. 311; A T R1918 


(3) 57 Ind. Oas, 481; A I R , 
455: 1 PLT 738 1920 Pat. 22255 PL J 


198 59 Ind. Oas. 667; A I1R1921 Lah, 371:27PLR 


(5) 57 Ind, Oas, 215; A IR 199201 ; I ; 
ga TAA Olah. 92; IL 234; 
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both decided in the Lahore High Court, 
Those again are cases in which the objects 
of the appeala were to avoid the payment 
of money altogether, and so to enrich the 
appellant. : 
Ia my view the fundamental error into 
which the munsarim has fallen is that he 
has regarded this appeal asa proceeding 
having for its object the “enforcement” of 
what he describes as a condition prece- 
dent.” Itis not. If the appellant had by 
her appeal endeavoured to obtain a decree 
against the plaintiff that he should pay her 
Rs, 5,000 or had she even endeavoured to 
obtain a decree establishing her right to 
Rs. 5,000 then I think she would have 
come within that class ofcase, to which I 
have referred above. But, in this case, no 
one has suggested that she is not entitled 
to dower. Nothing she asks for in this ap- 


‘ peal will give her more by way of dower 


than she is already entitled to. The only 
result of the appeal may be that she will 
not have to deliver up possession of certain 
property to the plaintiff. I think that- the 
true test, in all such cases as these, must 
be to consider what would be the position 
if the appellant was endeavouring to estab- 
lish in a suit in which she was plaintiff the 
same right as sheis trying to maintain in 
the appeal. Applying that test in this case, 
the appellant would, I do not doubt, frame 
her plaint by asking for a declaration that 
in the events which have happened she is 
entitled to remain in possession of the pro- 
perty in question until, out of the rents and 
profits thereof, her admitted dower debt is 
satisfied. That would be a suit for a decla- 
ration purely and simply. No prayer for 
consequential relief would be necessary or 
possible, There is no dispute as to the 
amount of her dower. She is already in 
possession of the property. What more can 
she ask for or get than a declaration of her 
right to stay there? And in that case the 
court-fee would not be an ad valorem 
courtefee. 

For all these reasons, I feel obliged to 
allow this appeal and to set aside the order 
of the learned District Judge rejecting the 
appeal to his Oourt. The proceedings will 
be returned to the Court of the District 
Judge of Meerut for the appeal now to be 
heard on its merits, The respondents must 
pay the appellant’s costs of this appeal in 
any event. 1 donot think that this is a 
ease which I should certify as fit for a 
Letters Patent appeal. 


D. Appeal allowed, 


194 
SIND JUDICIAL COMMISSIONER’S 
COURT 


Revision Application No. 60 of 1938 
March 15, 1940 
Davis, J. O. AND Wuston, J, 
R. T. HINGORANI—Apprioant 
versus 
R. D. MANGHIRMALANI—Opponent 

Revision—Evidence, appreciation of, by trial Court 
Interference with, by High Court. 

_Although ina case depending entirely on appre- 
ciation of the evidence, there should be no interference 
` in revision unless the finding is perverse and cannot 
be supported by the evidence in the case, yet 
where the Judge has not come to any decision, and 
has recorded a finding in favour ofthe defendant 
solely because he was defendant and probably on 
the theory that when neither side could be believed 
the contention of the defendant should be preferred, 
the High Court should interfere when the Judge 
was considering amatter the burden of proving 
which was upon the defendant. 


R. App. against the judgment and decree 
passed by the Judge, Small Oause Court, 
Hyderabad, dated May 5, 1938. 


Mr, Balkrishindas H. Lulla, for the Appli- 
cant. 


Mr, Kimatrai Bhojraj, for the Opponent. 


Weston, J.—This is an application under 
8, 25, Prov. Small Cause Courts Act IX of 
1887, against a judgment of the Small 
Oause Court, Hyderabad, The suit was 
between two overseers in the Publie Works 
Department. It was admitted that the 
plaintiff hed lent a sum of Rs. 300 to the 
defendant on May 6, 1937, and had obtain- 
ed from the defendant a post-dated cheque 
dated June 7, 1937, fora sum of Rs. 301-8-0, 
the amount of Rə. 1-8-0 representing 
interest, This cheque was dishonoured, It 
is admitted that the defendant had on the 
due date written a letter to the plaintiff 
asking him not to present the cheque. The 
then filed a criminal complaint of cheating 
against the defendant in which, we are 
told, he asserted that he had been induced 
to give the loan because the defendant 
wanted money io order to find a lost 
brother-in-law. The plaintiff was referred 
to Civil Court and he then filed this suit 
on October 9, 1937. The defendant was 
served on October 10, and he filed his 
written statement on January 13, 1938, 
after taking adjcurnments for that purpose. 
In his written statement he pleaded a 
payment of Rs. 250 made on July 23, 1937, 
and in his evidence he produced two docu» 
ments. Exhibits 12 and 13, both in his 
own handwriting, but bearing the initials 
of the plaintiff and both documents bearing 
the date July 23. In one of these documents 
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the defendant wrote asking the plaintiff 
to accept a sum of Rs, 250 sent by bearer 
and asking for return of the cheque in 
order that the balance should be sent to. 
him. The other document Ex. 12 is a. 
formal but unstamped receipt in the hand» 
writing of the defendent for this sum of 
Rs. 250. As already stated these documents: 
bear initials admittedly of the plaintiff, 
one being in ink and the other being in 
pencil. 

It was contended on behalf of the defen- 
dant that these documents conclusively: 
showed that the plaintiff had in fact re» 
ceived a sum of Rs. 250 as alleged. For 
the plaintiff it was contended that although 
these documents bore his initials these- 
initials came on these papers which were 
quarter-sheets of foolscap bearing the Govt. 
water-mark as they must have been put. 
on some document which passed through 
his hands in the course of his officia] duties 
as a Govt. servant in the Public Works: 
Department, and it was pointed out that 
although the two documents purported to 
have been sent and initialled on the same 
date and at the same time, for they must 
have been brought, according to the defen- 
dant, by the same bearer who brought the- 
money, he had initialled on one in ink 
while on the other in pencil; and it was 
also pointed out that while both initials- 
bear dates admittedly in the handwriting 
of the plaintiff, the date on Ex. 13 is clear: 
as July 23, while that on Ex, 12, although. 
clear as to the day, is not clear as to the- 
month, and in fact the figure of the month 
cannot be read as there is a hole in the 
paper at that place, It is also urged for- 
the plaintiff that it is impossible to believe: 
that defendant could have forgotten, as 
he said he had forgotten, the name of the- 
person who brought this comparatively larga 
sum of money, Rs. 250, and handed it 
over to the plaintiff. On this evidences the 
learned Judge who tried the case seems- 
to have found very great difficulty ia 
coming to a conclusion. He in fact admits 
frankly that he has experienced this- 
difficulty, The last words of this judgment 


are : 

“This judgment was ready long time back but- 
owing to my own struggle of mind aad application. 
I postponed delivery thereof ;" 
and in the body of the judgment he says, 
after discussing the curious features of the- 
case of each of the parties : 


“J begin to doubt which of the two sides is telling: 
the truth. Considering all the facts I should feet 
that probably defendant did pay and obtain the- 
receipt, Had he falsely forged the receipt he may- 


604 
‘also have got some one to say that he paid Rs. 230, 
‘to the plaintiff,” 

It has been urged by the learned Advo- 
cate for the defendant that in a case 
depending entirely on appreciation of the 
-evidence, we should not interfere in revision 
unless the finding is perverse and cannot 
be supported by the evidence in the case, 
-and this in fact is the proposition laid down 
by this Oourt in Harbhagwandas Ramdas 
v.-Sahjoomal Changomal (1). It in tte 
present case the learned Judge had, when 
-confessing his difficulty in coming to a 
definite decision, yet expressed a decision, 
‘we stould not have felt ourselves called 
upon to interfere, even if we thought on 
the evidence the decision should have been 
‘otherwise. But from the judgment we find 
it difficult to hold that the Judge has come 
to any decision, and he seems to have 
recorded a finding in favcur of the defen- 
‘dant solely because he was defendant and 
probably on the theory that when neither 
‘side could be believed the contention of 
the defendant should be preferred, But in 
this case, the learned Judge was consider- 
ing amatter the burden of proving which 
‘was upon the defendant. The original loan 
‘of Rs. 300 by the plaintiff to defendant was 
admitted. It was the defendant who alleged 
the repayment by him of Rs. 250 and it 
was for the defendant to prove this fact ; 
and if asthe learned Judge clearly shows, 
he was unable to make up his mind as 
to which side should be believed, then his 

‘finding should have been that the person 
upon whom the burden of proof lay should 
fail and not the person upon whom no 
burden of proof lay, Wo consider therefore 
that we cannot decline to consider this 
application. : 

We do not think it necessary to remand 
‘the case for further hearing as at its best 
we consider the case put forward by the 
‘defendant of repayment of Rs. 250 is doubt- 
ful and no Court could consider it satis- 
factorily proved. There are the circum- 
stances to which we have already referred, 
namely the fact that the initial on Ex. 12 
je in ink while that on Ex. 13 is in pencil 
and the fact that the month of the date 
under the initial on Ex. 12 is obliterated 
‘by hole in the paper. There is also the 
‘circumstance that there was no necessity 
and it was in fact unnatural for the plain« 
tiff when passing the receipt Ex. 12 to 
return the accompany letter Ex.13; and 
there is lastly the fact that the defendant 
-was unable to state the name of the person 


(1) 31 5 L R 1;172 Ind. Oas. 506; 10 R B 159, 
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by whom he sent the money. On the other 
side, there is the fact that the parties 
although both overseers, were employed in 
separate cffices, and the fact that the learned 
Judge was not able to find among official 
papers produced by a clerk initials of the 
plaintiff adjacent to stretches of blank 
paper of the size of Exs. 12 and 13 which 
could be detached for the purpose of forg- 
ing documents. We are not greatly im- 
preased by tha evidence of a letter said 
to have been sent by defendant to plaintiff 
in September 1937, nor are we impressed 
by an admitted but undated note from the 
plaintif to the defendant giving his 
address. It is not necessary for us to go 
further in the matter because as we say the 
evidence of the defendant is not such as 
to convince us that the payment was made, 
and on this finding we think the plaintiff 
was entitled to a decrees for the amount 
claimed by him. We therefore allow this 
application with costs, set aside the decree 
of the trial Court and decree the suit with 
costs as prayed for. 


8, Application allowed, 





MADRAS HIGH COURT 
Full Bench 
Referred Oase No. 16, of 1940 
Septemper 23, 1940 
Lzaca, O. J., KING AND PATANJALI 
SABTRI, JJ. 
In re R., A FIRST GRADE PLEADER, 
VELLORE 
Legal Practitioners Act (XVIII of 1879), s. 13— 
Rules framed by Madras High Court, r, 18— Failure 
to keep accounts of Vakil even if he has not much 
work, amounts to professional misconduct. 
Even if a Vakil has not much work, he is bound 
to keep accounts for whatever work he may have 


and failure to Keep accounts amounts to professional 
misconduct. 


Mr. K. Umamahesivaran, for the Advos 
cate- General, In support of Notice. 


Leach, C. J.—The respondent is a first 
grade Pleader practising at Vellore. He 
has been charged with professional mis» 
conduct in that he has failed to maintain 
accounts in respect of his professional work. 
Rule 16 of the rules framed under the 
Legal Practitioners Act, states that it is the 
duty of every Pleader to keep regular ac- 
counts of all moneys received and disbursed 
by him in connection with each suit in 
which he is engaged as a Pleader. The rule 
goes on to say that the failure to keep such 
accounts will be treated as a reasonable 
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cause for suspension of certificate within 
the meaning of s. 13 (f), Legal Practitioners 
Act, 1879. 

In answer to the charge the respondent 
sent by post a communication to the Dise 
trict Munsif of Vellore who had framed 
the charge, stating that, as he had no legal 
work worth mentioning, there was no necese 
sity to maintain any accounts, and that he 
was under the bona fide belief that ke 
need not keep any accounts under the 
circumstances. He admitted that he had 
committed an error and asked to be excuse 
ed. Ths enquiry intothe charge framed 
against the respondent was fixed for April 
16 and 17 of this year. On each occasion 
the respondent failed to put in an appear- 
ance. We agree with the District Munsif 
tbat even if a Vakil has not much work, 
he is bound to keep accounts for whatever 
work ke may have, snd in failing to keep 
accounts the respondent has been guilty 
of professional misconduct, The respondent 
is at present under suspension by an 
order of this Court dated October 17, 1939 
passed in another case in which he was 
charged with professional misconduct. The 
suspension in that case does not expire 
until the end of the summer vacation of 
the District Court of North Arcot in 
1941, Itis necessary that the respondent 
should be punished for this further act of 
misconduct and we direct that he be sus- 
pended from practice on the present charge 
from the end of the summer vacation of 
‘the District Oourt of North Arcot in 19/1 
until the end of that year. 


Nes. Order accordingly. 


BOMBAY HIGH COURT 
Matrimonial Suit No. 468 of 1937 
August 3, 1940 
Bgeavmonrt, O. J. 

JESSIE GRANT KHAMBATTA— 
PETITIONER 
versus 


MANCHERJI 0. KHAMBATTA— 


REIPONDENT 

Civil Procedure Code (Act V of 1908), s. 51, Proviso 
—Decree for payment of arrears of alimony under 
s. 37, Divorce Act (IV of 1869), whether decree for 
payment of money within meaning of 8,51, Proviso— 
Fact that on arrest in execution of decree for alimony 
judgment-debtor cannot apply in insolvency under 
8. 99 (3), whether affects the nature of decree— Divorce 
Act (1V of 1869), s.37—Court, tf can make order for 
permanent alimony at once on making decree absolute— 
Petition for permanent alimony presented after decree 
ts made absolute—Whether petition in suit. 
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A decree for alimony under s, 37, Divorce Act,. 
does not create a debt which can be proved in 
bankruptcy, and an order of discharge in bankruptcy 
does not discharge the liability under a deoree for- 
alimony. But at thesame timea decree for the pay- 
ment of arrears of alimony is a decree for the payment 
of money within the meaning of the proviso to s. 51, 
Oivil P. O. The fact that on the arrest of the 
judgment-debtor in execution of the decree for pay- 
ment ofalimony, at any rateinrespect of future. 
alimony he cannot apply in insolvency under s, 55 
(3), doesnot render the decree for alimony any the 
less a decree for payment of money. 

Ina divorce suit under s. 37, Divorce Act, the- 
Court can make an order for permanent alimony on 
making the decree absolute, although usually the. 
order is made after that date. But if the circum-. 
stances justify it, the Court can make the order at 
once on making the decree absolute, and itis quite- 
wrong to suppose that a petition for permanent 
alimony presented after the decree is made absolute 
is not a petition in the sait. 


Messrs, M,C. Chagla and J. C. Forbes,. 
for the Petitioner. 


Sir Jamshedji Kanga, for the Respon- 
dent, 


Order.— This is an application for an 
order of attachment against the husband in 
a divorce suit. I male an order oa July 12, 
last that the husband should pay Ra. 6,409 
within four daye, that amount being the 
arrears of alimony pendente lite which [had 


_ directed the husband to pay at the rate of 


Rs. 400 a month from April 1, 1939, and in 
respect of which he had not paid a single 
rupee, I further directed him to pay alimony 
at the rate of Rs. “UU a month to his wife: 
and to pay the costs. He has paid nothing 
either in respect of the arrears of alimony 
or the current alimony or the costs, and 
an application is made that he should be. 
arrested and sent to prison. 
The first point taken by Mr, Ohagla on. 
behalf of the wife is that the proviso to 
s. 51, Civil P, C., which was added by recent. 
amendment, does not apply to an order for: 
alimony. The order for alimony was made. 
under s 37, Divorce Act, and by s. 55, Divorce 
Act, it is provided that all decrees and orders. 
made by the Court in any suit or proceeding: 
under the Act shall be enforced in the like 
manner a8 the decrees and ordera of the- 
Court made in the exercise of its original civil 
juriediction are enforced, Section 51, Civil 
P. O., enables the Court on the application 
of the decree-holder to order execution of: 
the decree, amongst other means, by arrest 
and detention in prison. and then comes the . 
proviso that where the decree is for the pay: 
ment of money execution by detention in 
prison shall rot bs ordered .unless, after- 
giving the judgmentedebtor an opportunity- 
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of showing cause why he should not be 
‘committed to prison, the Court, for reasons 
recorded in writing, issatisfied upon various 
matters. Mr. Chagla contends that a decree 
for alimony is not a decree for the payment 
of money within the meaning of the prc- 
viso. There is no doubt that a decree for 
alimony is a decree of a special character, 
the nature of which has been discussedin a 
good many cases, and particularly io a deci- 
sion of the English Court of Appeal in Linton 
v. Linton (1). A decree for alimony does 
not create a debt which can be proved in 
bankruptcy, and au order of discharge in 
bankruptcy does not discharge the lability 
‘under a decree for alimony. But at the same 
time it seems to me impossible to say that 
a decree for the payment of arrears of 
alimony is not a decree for the payment of 
money within the meaning of the proviso 
to s. 51, The strongest argument in favour of 
Mr, Ohagla is that unders. 55 (3) of the Code 
the Court is required, where a judgment- 
debtor is arrested in execution of a decree 
for the payment of money and brought 
before the Court, to inform him that he 
may apply to be declared an insolvent, and 
it is clear that in dealing with a decree for 
non-payment of alimony, at any rate in 
respect of future alimony, he cannot apply 
in insolvency. But I do not think that is 
‘sufficient to justify me in saying that a 
decree for the payment of arrears of alimony 
is not a decree for the payment of money 
within the Civil P.O. In my opinion, there- 
fore, before ordering arrest and detention in 
prison I have to be satisfied as to the 
matters covered by the proviso. 

Now, there are two of those matters 
which apply in this case. The first is pro- 
viso (a) (47), namely, that I have to be satis- 
fied that the judgment-debtor, with the 
object or effect of obstructing or delaying 
‘the execution of the decree, has, after the 
‘institution of the suit in which the decree 
was passed, dishonestly transferred, con- 
cealed or removed any part of his property, 
or committed any other act of bad faith in 
relation to his property. The second is prc- 
“wiso (b), namely, that I have to be satisfied 
that the judgment-debtor has, or has had 
since the date of the decree, the means to 
pay the amcunt of the decree or some sub- 
stantial part thereof and refuses or neglects 
or has refused or neglected to pay the same. 

On the application for alimony, which, 
as I have said, I disposed of on July 12, 
last, I gave a judgment discussing the means 


(1) (1885) 15 Q BD 239; 54 LJ Q B 529;52 L T 782; 
-2 Marrell 179. 
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which the respondent had, because in order 
to found a fair order for alimony I had to 
satisfy myself as to what were the means 
of the parties, and in my judgment I dis- 
cussed the question at some length, and’ I 
do not propose to gointo it again, because 
it is not suggested that things have changed 
since the date cf that judgment. What 
transpired, as appears from the judgment 
is, first, that the husband is not a gentle» 
man on whose word I can placa any implicit 
reliance. When he went into the witness- 
box in the trial of the divorce petition, he 
told me a grossly false and deliberately 
concocted story, and itis impossible, theres 
fore, toaccept his word, unless there is some 
corroboration or some good reason for think- 
ing that what he says is true. I certainly 
cannot accept his word, when what he states 
is entirely in his own interest. Secondly, 
the husband is doing his best to keep his 
property away from his wife and thirdly, 
he will pay her nothing unless compelled to 
do so, 

In connexion with pravigo (a) (ii) to s. 51, 
Sir Jamshedji Kanga on behalf of the ras- 
pondent has contended that the suit ia which 
the decree was passed is the petition for 
permanent alimony, and the acts of bad faith 
referred to inmy judgment were before that 
petition was presented, But I am clearly of 
opinion that that is not the right view. The 
suit in which the decree was passed is the 
divorce suit; there can be no doubt to my 
mind about that. Under s. 37, Divorce Act, 
the Court can make an order for permanent 
alimony on making the decree absclute, 
although usually the order is made after 
that date. But if the circumstances justify 
it, the Court can make the order at once on 
making the decree absolute, and it is quite 
wrong to suppose that a petition presented 
afterwards is not a petition inthe suit, In 
the present case the petition shows on the 
face of it that it is a petition in the divorce 
suit. Therefore I am clearly of opinion that 
the acts of bad faith in relation to his pro- 
perty must be committed only after the date 
of the petition of divorce. As appears from 
my previous judgment, he had, after the 
date of the petition for divorce, consented, 
with very little delay, to an order absolute 
for foreclesure of his valuable house at 
Nepean Sea Road in favour of hissister, and 
though I was not prepared to disregard that 
decree for the purpose of fixing alimony, I 
am certaialy of opinion that his consent to 
the decree, at the time and in the cireume 
stances, was an act of bad faith as against 
his wife, He had also after the date of the 
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divorce petition created a second mortgage 
on the property for Rs. 50,000 and I held 
that he had received that Rs. 50,000 and had 
given an entirely untrue explanation of what 
he had done with it. I disbelieved his ex- 
planation which was not supported by any 
evidence at all. Iam of opinion that that 
was Clearly an act of bad faith. 

Coming to proviso (b), no doubt in a case 
of this sort oneis in a difficulty, as I noticed 
in my judgment, in that one cannot say 
definitely what property the husband has, 
but I am convinced that after the deeree he 
has done his very best to see that nothing 
is accessible. I am satisfied that the has con- 
trol of property. There is, for instance, a 
sum of Rs, 9,000, which I held to be still due 
by his sister, who had been appointed Recei- 
ver, and I have not the slightest doubt that 
he can get the money from the sister if he 
wishes. He has lodged an appeal against my 
order, and has found no difficulty in pro- 
ducing Rs, 500 as deposit in Court, and I have 
not the slightest doubt (though naturally 
I have no evidence on the point) that he has 
put his solicitors in funds, and has prob- 
ably paid their costs; but he has not paid 
even an anna to his wife. I am satisfied that 
he can produce money when he needs it for 
his own advantage, but will not produce it 
for payment to his wife. In my opinion, 
therefore, assuming that the proviso to s. 51, 
applies, this is a case in which I ought to 
make an order for the arrest and detention 
in prison of the husband, Notice absolute; 
warrant to issue; and pending the issue of 
the warrant the respondent to be detained 
in civil prison, Taxed costs of this appli- 


cation against the respondent. Oounsel 
certified, : 
D. Order accordingly. 


eri 


MADRAS HIGH COURT 
Full Bench 
Appeals Nos. 185 and 186 of 1938 and 
Civil Miscellaneous Petitions 
Nos, 4171 and 4172 of 1940 
September 30, 1940 
LBAOH, O. J., KING AND PATANJALI 


SASTRI, JJ. 
PONNAPALLI VENKATAPPAYYA 
AND ANOTHER—ÅPPELLANTS 
versus 
PUSHADAPU RAMASWAMLI AND orHERS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), 3. 144-—Possea~ 
sion of tenant's land obtained by landlord in execution 
of ejectment decree~Decree reversed—Application by 
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tenant for restitution and mesne projits—~Landlord, if 
can deduct from meane profits rent payable by tenant 
for period of his possession. 4 

Where possession of tenent's land is obtained by 
the landlord in execution of decree for ejectment and 
subsequently on the decree being reversed the tenant 
applies under s. 144, Civil P. G., for the restitution 
and profits, the landlord is entitled to deduct from 
the mesne profits the rent which would have been 
payable by the tenant for the period of his posses- 
sion. The tenant is however, entitled to interest on 
mesne profits from the date of the order for payment 
thereof to the date of payment or realisation. 34 Ind. 
Oag, 2(1), Overruled, 73 Ind, Oas. 670 (2) and 173 
Ind, Cas, 391 (3), approved, 

As. and O. Mise. Ps. against the appel- 
late orders of the Sub-Judge, Tenali, dated 
March 31, 1938. 

Mr. V. Govindarajachari, for the Appele 
lants, 

Mr. Y. G. Krishnamurthy, for the Respon- 
dents, 


Leach, C. J.—These appeals can cone 
veniently be disposed ofin one judgment. 
They arise out of two suits, O. S. No. 209 of 
1822 and O. S. No. 212 of 1922 of the Oourt 
of the District Munsif of Repalle, The ap- 
pellants were the plaintifs. They asked 
for the ejectment of the respondents from 
lands which the respondénts had held as 
their tenants, notices to quit having been 
served upon them. It was the case of the 
appellants that the notices terminated all 
right of occupancy. The respondents 
strongly contested this contention. Their 
case was that the lands constituted part of 
an estate within the meaning of the Mad, 
Estates Land Act, 1908. The District 
Munsif rejected the respondents’ plea and 
decreed the suits. The District Munsif's 
judgment was concurred in by the Sub- 
ordinate Judge of Tenali and by this Oourt 
in second appeals. The respondents how- 
ever carried the matter to the Privy Council 
and the Judicial Committee reversed the 
decisions of this Court and of the Courts 
below on the ground that the lands did 
form part of an estate within the meaning 
of the Act. Consequently the appellants 
were only entitled to the melwaram right, 
the kudiwaram right being vested in the 
respondents. 

As the result of the decree passed by the 
District Munsif the appellants went into 
pesseasion on July 3, 1923, but by reason 
of the decision of the Privy Council the res- 
pondents were entitled toresume possession, 
which they did soon after judgment had 
been pronounced by Judicial Committee. 
Notwithstanding this the respondents did 
not apply for restitution until 1936. Having 
won in the Privy Council they were entitled 
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under the provisions of s. 144, Oivil P. O., 

to be placed in tke pesition which they 
“would have occupied but forthe decrees 
passed by the District Munsif, Therefore 
they- were entitled to recover from tke 
appellants what they had lost by being 
deprived of the kudiwaram right. They 
claimed however that they were entitled to 
the whole of the mesne profits of the lands 
from September 30, 1922, the date on which 
` the suits were decreed, tothe date in 1931 
when they regained possession, without any 
deduction in respect of rent. In the course 
of the hearing of the restitution application 
before the District Munsif the respondents 
abandoned their contention that they were 
entitled to restitution as from September 30, 
1922, and accepted July 3, 1923, the date on 
which tke appellants went into pcssession, 
as being the proper starting point, as it 
obviously was. The Disirict Munsif held 
that the period expired in 1929 when the 
respondents regained possession and not in 
1931, but he upheld their masin contention 
that they were entitled to the whole of the 
profits of the lands without any deduction 
for rent, In this connection the District 
Munsif relied on Lakshminarasimha Rao 
vy, .-Seetharamaswamt (1). The appellants 
appealed to the Subordinate Judge of 
Tenali, who also felt himself bound by that 
decision and therefore concurred in the 
judgment. of the District Munsif. The pre» 
sent appeals are from the deorees of tke 
Subordinate Courts. They have been placed 
before a Full Bench as King, J., before 
whom the appeals came in the first instance, 
was of the opinion that the decision in 
Lakshminarasimha Raov. Seetharamaswami 
(1) required reconsideration. 

Io Lakshminarasimha Rao v. Seetha» 
ramaswami (1) Sadasiva Iyer and Moore, JJ. 
held in similar circumstances that the 
tenants who had been dispossessed as the 
result of proceedings taken by the lande 
holder were entitled to the mesne profits of 
the lands for the period for which they were 
out of possession without any deduction of 
rent. The basis of this decision was that 
the expression ‘mesne profits” meant "those 
profits which the person in wrongful pos- 
session of such property actually received.” 
The learned Juiges however overlooked the 
real position. The tenants were only entitled 
to restitution and therefore they were 
merely entitled to be put in the position 
which they would have beenin had they 
been enjoying the kudiveram right through- 


(1) 3 L W 405; 34 Ind. Cas. 2; A IR 1917 Mad, 314; 
19M LT 336, ; 
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out the period of dispossession. The value 
of the kudivaram right is represented by 
the net value of the produce, less the 
portion which must be delivered to the 
landholders as the holder of the melwaram 
tight. It is not a matter of the awarding 
of mesne profits in the sense ordinarily 
meant, As already indicated the tenants 
are merely entitled to recover the value: of 
that part of the produce of the land which 
would have been theirs had they been allow- 
ed to remain in possession. We consider 
that the decision in Lakshminarasimha Rao 
v. Seetharamaswami (1) is clearly wrong 
and should be overruled, It may be added 
that the correct view was taken by another 
Bench of this Court (Oldfield and Ven» 
katasubba Rao, JJ.) in Rumachandradu v. 
Venkatanarasimha Rao (2). A similar deci» 
sion was given by the Oalcutta High Oourt 
in P, C. Tagore v. Mathura Kanta Das (3). 
It follows thatthe appellants are entitled 
to succeed in their appeals. 

The respondents have filed memoranda of 
cross-objections. They raise two questions. 
The first one is whether the Subordinate 
Judge has correctly calculated the yield 
from the lands. The second one is whether 
the respondents are entitled to more inter- 
est than was granted to them. There is 
no substance in the first contention, The 
Subordinate Judge after a detailed examina 
tion of the evidence came to the conclusion 
that the District Munsif was right in the 
figures at which he arrived. As there was 
evidence to support the finding of the Sub- 
ordinate Judge itis conclusive. The first 
point therefore goes, but there is sub- 
stance in the second contention, The Sabe 
ordinate Judge refused to allow the respon- 
dents interest on the amounts which they 
were entitled to by way of restitution after 
the date of the institution of the applicae 
tions. Here he was wrong. it is true 
that the respondents were guilty of delay, 
but having succeeded they were entitled 
to an order requiring the appellants to 
pay interest from the date of the order to 
the date of payment or realization, .The 
two cases will be remanded to the trial 
Court with the direction to calculate in the 
light of this judgment the sums to which 
the respondents are entitled and they will 
receive interest at the Court rateon the 
amounts due from the date of the order of 


(2)44 M L J 486; 73 Ind. Cas, 670; A IR 1923 
Mad, 557; 17 L W 545; 32 M L T 364; (1923 M WN 
437 


(3) 41 C WN 1015; 173 Ind, Oas. 391; A I R 1937 
Gal. 478; 10 R © 512. 
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the District Munsif on the restitution ap- 
plications to the date of payment or realiza. 
tion. The appellants have filed applications 
for the scaling down of the debts under 
the Mad. Agri. Relief Act. These appli- 
cations will alsa be remanded to the trial 
Court for disposal. The parties will pay 
and receive proportionate costs throughout. 
Nuss. Appeals allowed. 





_,._ OUDH CHIEF COURT 

Civil Reference (Under Income Tax Act) 

No. 5 of 1940 ii 
š December 6, 1940 
YORKE AND Bennett, JJ. 

In the matier of Tan COMMISSIONER or 
INCOME-TAX, CENTRAL ano UNITED 
PROVINOES 
Income Tax Act (XI of 1922), ga, 66 (2), 23 (4) 
27, 31—Reference arising out of order under s, 27— 
Other questions as to propriety of order of Com- 
missioner under a, 23 (4), if can be opened—Notice 
under s. 22 (4) demanding certain accounts—De-~ 
partment coming to conclusion that accounts existed 
~~Question whether there was sufficiency of evidence 
-on the point, if one of law—Need of positive evi- 
dence—Department, if can rely on circumstantial 
evidence—Queation whether there were any materials 

for the conclusion is one of law. 

The question whether an assessment made by the 
Income-tax Officer under sg. 23 (4) of the Income Tax 
Act is valid or not isnot a question of law that 
arises or can arise out of an order of the Assistant 
Income-tax Commissioner passed under ss, 27 and 
81 and consequently such a question cannot be 
opened ia areference under s. 66 (2) arising out of 
the order of the Income-tax Oommissioner under 
s. 27. 167 Ind. Oas. 793 (3) and 133 Ind, Oas. 81 
(4), relied on. {p. 612, col. 1.] 

The sufficiency of evidence is no doubt a question 
of fact but the question whether there is evidence 
ab all from which an inference could be drawn is 
a question of law. 116 Ind. Cas. 378 (1), referred 
to. {p. 61], col, 2.) 

In the case ofan assessment under the Income 
Tax Act the only person who is saddled with 
knowledge of all facts in regard to the maintenance 
of accounts is the assessee himself. The burden of 
proof in the first instance is always on him toesta- 
blish that accounts asked for are not maintained, and 
his attempt to establish that point may always be met 
by reliance upon circumstances indicating that the 
evidence given or Ied by him cannot be -relied 
upon. The Income-tax Officer is entitled to dis- 
believs improbable statements and to ask for some- 
thing more to be produced by the assessee which 
will satisfy the Income-tax Officer and the Assis- 
tant Commissioner that accounts demanded are not, 
in fact, maintained. (p. 611, col. 2; p.612, col. 14) 

Even when an assessee denies the existence of 
accounts or documents, the Income-tax Officer can 
presume the existence of such accounts or docu- 
ments, The anawer to the question whether the 
Income-tax Officer may presume the existence of 
such accounts or documents must depend entirely 
on the circumstances of the cage. No burden is įm- 
posed on the Income-tax Authorities to prove by 
positive evidence’ that the accounts are unreliable. 
Sufficiency of evidence is not a matter which is open 
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on a reference on a point of law., The High Court 
cannot interfere on a finding of fact simply because 
that finding rests on no positive evidence in the 
case but on probabilities and circumstances as dis- 
closed by the evidence. [p. 613, cola. 1 & 2.| 

(Case-law relied on.) 

Particularly in cases where the giving of positive 
evidence by a department about facts which are 
in the special knowledge of the opposite party is 
almost out of question, materials which come with- 
in the description of circumstantial evidence or 
general probabilities such as are to be regarded 
under the provisions of s. 114 of the Hvi, Act are 
evidence or materials upon which the Oourt can 
come to a finding just as properly as it could upon 
positive evidence, 

_Held, that though the Chief Court were not en- 
titled tocome to any finding on the sufficiency of 
the materials which were available to the Assis- 
tant Oommissioner that being a pure question of 
fact, that on the question of law, there were mate- 
rials upon. which the Assistant Commissioner could 


find that accounts demanded were in existence, 
614, col, LJ eee 


{Caso-law reviewed,] 

C. Ref. made by the Commissioner of, 
Income Tax, Oentral and United Provinces, 
Lucknow. 


f Mr. Ram Prasad Varma, for the Commis- 
sioner of Income Tax, 


Messrs, Niamat Ullah and M, H. Kidwai, 
for Messrs. Kanhaiya Lal Umrao Singh.. 


Judgment.—This is a reference under 
s. 66, para. 2 of the Indian Income Tax Act 
of 1922 made by the Oommissioner of 
Income-tax, Central and United Provinces 
upon an application by the assesses, that is, 
the firm Kanhaiya Lal Umrao Singh of 
Lucknow. The point -of law which has 
been referred for decision to this Oourt is 
whether there were any materials upon 
which the Assistant Oommissioner of 
Income-tax could find that a Head Office 
set of accounts was in existence. 

This reference has arisen in the follow» 
ing circumstances. The assesses, a firm 
consisting of five brothers who are mem- 
bers of a joint Hindu family, carries on a` 
number of businesses and admittedly has 
derived income from (1) landed property, 
(2) a brick and lime factory, (3) lime and 
surkhi business at Gorakhpur (4) contract, 
work consisting of a (a) Public Works. 
Department contract, (b) Paper Mills cone 
tract, and (e) cycle stand contract at the 
Industrial Exhibition which was being held 
at Lucknow in the year for which the assesse 
ment was made, that is 1937-1938, and (5) 
a rica mill at Rupaidih in the Bahraich 
District. In accordance with the procedure 
prescribed by the Income.Tax Act notice 
was given to the assessee under s, 22 (4) of 
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the Act to produce the.Head Office account 
relating to all these businesses, that being 
not among the .various books of account 
which the assessee had produced in response 
to a first notice under the same section. In 
response to this notice the assessee denied 
the existence of any such account and made 
the reply that the deposits shown in the pere 
sonal account which found place in the 
accounts of each of the different businesses 

‘came from his private chest of which no 
accounts were kept. He also denied keep- 

‘ing any accounts relating to his expen» 

-diture on the construction of the house pro» 
perty. 

The Income-tax Officer in view of this 
non-production and having regard also to 
-the omission from any accounts of an item 
‘of Rs. 1,418 made to one Girdhbari Lal 
Sarraf and an item of Rs. 160 received from 

_SriRam Hari Ram of Oawnpore and the 
‘non-production of a stock book relating to 
‘the Rupaidih Rice Mili proceeded to apply 
8, 23 (4) of the Act and to make the assess» 
‘ment to the best of his judgment. It ig 
argued in this case that in the circum- 
stances which were present the assessment 
should have been made under e, 23 (3). It 
was, in fact, made under s. 23 (4) and 
against such an assessment the assessee 
had no right of appeal. He, therefore, took 
the procedure which is permitted by the 
law and made an application to the Income- 


tax Officer under s. 27 of the Act. This 
section provides that 
“where an ASCBSEG...... satisfies the Income-tax 


‘Officer that he was prevented by sufficient cause...... 
from complying with the terms of the notices issued 
under sub.s. (4) of s. 22 of sub-s, (2) of s., 23 the 
Incom-tax Officer shall cancel the assessment and 
proceed to make a fresh assessment in accordance 
with the provisions of s, 23.” 

The Incomertax Officer, who was not the 
same Income+tax Officer by whom the 
original assessment under’ s. 23 (4) had 
been made, was not satisfied as required 
by s. 27, and he, therefore, refused to make 
afresh assessment. Against this order an 
appeal was filed to the Assistant Oommis« 
sioner of Incomestax under the provisions 
of s. 30 (1) of the Act. The Assistant Oom- 
Micsioner went into the facts of the case 
as chown by the original assessment state- 
ment and the subsequent order under s. 27 
and he held on circumstantial evidence that 
the Head Office accounts in respect of 
which notice had been issued did exist and, 
therefore, that the assessee had not been 
prevented by sufficient cause from com- 
plying with the terms of the notice to 


. produce them. He accordingly dismissed . 
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the appeal. Upon this a further aplication 
was made tothe Income-tax Commissioner 
under s. 33 read with s. 66 (2) of the 
Income Tax Act asking the Income-tax 
Commissioner to revise the order of the 
Income-tax Officer and the Assistant Oom- 
missioner and hold that the assessee was 
prevented by sufficient cause from comply- 
ing with the notice, and in the alternative 
to make a reference to this Court on certain 
questions of law. The learned Income-tax 
Commissioner not being prepared to make 
an order under s. 33 (2) setting aside the 
decision of the Income-tax Officer and the 
Assistant Commissioner of Income-tax, has 
referred to this Court the question stated 
earlier and has further stated as he is 
required to do, his own opinion which is 
that the Assistant Commissioner’s finding 
that a Head Office set of accounts was in 
existence was supported by ample mates 
rials and fully justified. 

We have listened to a very lengthy argu- 
ment upon this reference. On behalf of the 
assessee an attempt is really made to take 
the matter back to the stags of the proceed- 
ings under s, 23, it being contended that 
the Income-tax Officer had no evidence 
before him on which he could hold that 
the head office account and other accounts 
asked for by him by means of notice did 
exist, and therefore it was his duty to have 
made the assessment under s, 23 (3), 
thereby permitting the assessee to file 
a regular appeal against the assessment 
and so permitting the appellate officer to 
examine the whole case upon the merits. 
That procedure is clearly not open to us 
upon this reference, which raises only a 
point of law in connection with the pro» 
ceedings under s. 27, 

Ooming to these proceedings learned 
Counsel for the assessee puts forward the 
contention that there must be positive, and 
not merely circumstantial evidence upon 
which it can be found that the head 
office accounts do exist and have been 
withheld. He contends, as is contended 


‘in the application made under ss. 33 and 
66 to the Income-tax Commissioner, that, 
in fact the assesses who 


is a thekadar 
or a Contractor maintains no head office 
accounts. He says that accounis are 
Maintained of each of the separate busi- 
nesses, the ordinary procedure being that 
the firm: makes advances to the local 


‘managers of each of these businesses of 
‘which accounts have to be maintained and 
takes from ‘them sums of money whenever 


they. have any surplus. In each of these 
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businesses what is called a personal account 
‘is maintained which apparently shows the 
payments by the proprietor as well as 
those made to him. It is said that if 
money is required for one business it is 
taken from the surplus available in another 
business either direct, or, if that surplus 
has been transferred to the treasure chest 
maintained at Lucknow from that treasure 
chest. The firm has a bank account but 
by no means all the money of the firm 
goes into the bank account, On the con- 
trary, as stated in para. 17 of the applica- 
tion, 

“the asgeasee doee not keep the entire money or 
capital in the Bank. The entire money consists of 
the capital at home with Kanhaiya Lal reserved 
for emergency, the capital in the account books 
(that ig of the separate businesses) and the capital 
-at the Bank,” 

This method of keeping accounts makes 
it impossible for the firm to know how 
they stand, financially at any given 
‘moment except by looking into the safe 
kept by Kanhaiya Lal to see how much 
“money there is there into the Bank book 
and the account books of the different 
businesses to see what is available in 
any of.these. It is further said in argu- 
ment that so far as the construction of 
house property is concerned none was 
constructed in the assessment year although 
the statement on oath of a member of 
the firm (not Kanhaiyalal) was extraordi- 
“narily vague on this point, It is further 
said that so far as such construction in the 
past has been concerned no accounts were 
‚maintained. It is clear from this that it 
was possible for the assessee to conceal 
his profits in other businesses either by 
transfering the profits of those businesses 
to house construction or by using for that 
purpose money taken from the treasure 
chest that is the home capital of which 
no accounts are maintained, So much for 
the explanation which has been given to 
us. The main line of argument put be- 
fore us for the applicant is that the 
circumstances on which reliance was placed 
by the Assistant Oommissioner do not 
amount to evidence at all, and that it was 
the duty of the Income-tax Department to 
have led evidence of some kind to prove 
the existence of these accounts. It is said 
that if they were not prepured to do so, 
the assessment should have been made 
under 8. 23 (3) an argument which is not 
strictly relevant to the present reference, 
As regards the circumstantial evidence the 
argument appears to be that the circum- 
stances relied upon are of too vague a 
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mature and lead to- nothing more than a 
suspicion that there is a set of head 
office accounts maintained by the firm, 
Learned Counsel has referred us in the 
course of his argument to two cases only. 
In Kamal Kumar Datt v. Nandalal Dubey, 
(A. I. R. 1929 Oalcutta, page 37) (1) it was 
held that 

“the proper effect of a proved fact is a question 
of law and the question whether a tenancy is 
permanent or precarious is a legal inference from 
facts and not itself a question of fact,” 


We donot doubt thatthe question which 
has been referred to us is not a simple 
question of fact. The sufficiency of evie 
dence is no doubt a question of fact but 
the question whether there is evidence 
at all from which an inference could be 
drawn is, we think, (in the light of the 
cases put before us) a question of law, 
but this does not take us very far in the 
present case. On the point that positive 
evidence must be led to prove the exis- 
tence of head offica accounts reliance was 
placed on Srimati Saratkumarit Dasi v. 
Amullyadhan Kundu, (A.I. R, 1923 P. 0., 
page 13) (2) in which it was’ held 
that 
“the affirmative proposition is not established by 
showing that the witnesses who depose to a con- 
tradictory negative proposition are not reliable. 
If there is a conflict of evidence on a point, it 
would be perfectly legitimate to take into con- 
sideration the circumstantial evidence with a view 
to show that evidence of the first class of 
witnesses was true and that of the second 
false,” 

This proposition of law is not, however, 
strictly applicable to the present case 
because in the casa of an assessment 
under the Income Tax Act the only person 
who is saddled with knowledge of all facts 
in regard to the maintenance of accounts 
is the assessea himself. The burden of 
proof in the first instance is always on 
him to establish that accounts asked for 
are not maintained, and his attempt to 
establish that point may always be mèt 
by reliance upon circumstances indicating 
that the evidence given or led by him 
cannot be relied upon. 

On behalf of the Income-tax Dapartment 
it has been pointed out that the above 
proposition sought to he relied upon 
would really have rendered the Income» 
tax Department helpless in cases where 
the assessee denies the existence of accounts 
which are demanded from him, and itis 

(1) A IR 1929 Gal 37; 116 Ind. Oas. 378; 330 W 
N 211; 56 O 738; Ind. Rul, (1929) Oal, 474. 

(2) A I R1923 P O 13; 71 Ind, Cas, 632;32 MLT 
137; 17 L W 481,27 O WN 629; 25 Bom, L R 548; 
37 O L J501; (1923) M W N 392 (P O © 
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contended that that is nota sound view. 
The Inecme-tax Officer is, it is said, and 
we think rightly entitled to disbelieve 
improbable statements and to ask for 
scmething more to be produced by the 
assecsee which will satisfy the Income-tax 
Officer and the Assistant Commissioner 
that such accounts are not, in fact, main- 
tained. The learned Counsel has further 
. pressed the point that this ig not a case 
ef a reference in regard to the proceedings 
under es. 22 and 23 but a reference arising 
only out of tke decision of the Income- 
tas Officer and the Assistant Commissioner 
under £s, 27 and 3] of the Act. He has 
referred toa well known case of the Rangoon 
High Court, a decision which was approved 
by their Lordships of the Privy Council 
in a subsequent case, Commissioner of 
Incometax, United and Central Provinces 
. V. Badridas Ramrai Shop, Akola, Owner 
Laxminarayan Badridas Shrawagi, (A. I. 
R. 1937 P.O, page 133) (3), The case in 
_ question is In re: Abdul Bari Chowdhury 
°y, Commissioner of Income Tax, Burma, 
(I. L, R. 9 Rangcon, page 281) (4). In that 
case it was held that 
“the question whether an assessment made by the 
Income-tax Officer under s, 23 (4) of the Income 
Tax Act is valid or not is not a question of law 
that arises or can arise out of an order of the 
Assistant Income-tax Oommissiorer passed under 
s. 81, and consequently sucha question cannot be 
made the ground for an order by the High Court 


under s, 66 (3) requiring the Commissioner to state 
a case,” 


In the course of this judgment reference 
was made to a passage inthe judgment 
of E. M. Chettyar’s case, (I. L. R. 7 
Rangoon, page 635) (5) where it was 
said: 

“It has however been held that the question 
whether there was any evidence on which an 
Assistant Commissioner or a Commissioner could 
come to a finding of fact is a question of 
law." 

Further on in this case reference was 
imade to the case of Commissioner of 
Income-tax, Burma v. A. K, R. P. L.A. 
Chettyar Firm, (I. L.R. 9 Rangoon, page 21) 
(6) in whieh it was held that in that case 
the sole question of law that could arise 


(3) AIR 1937 P O 133; 167 Ind. Cas. 793; 19370 
LR 210; 1937 ALR 315; 9 RPO 215; 3 B R 413; 
1937 O W N 484; 39 P L R 380; 41 OW N 719; 
I LR (1937) Nag. 191; 46 L W 21; 39 Bom. L R 765; 
(1987) 9 ML J43; 31 SLR 284; (1937) MW N 
858: (1937) A L J 928; 64 I A1023,650 L J 477 


(P O). 

i 9 R281; 133 Ind, Cas. 81; AT-R1931 Rang. 
194; Ind. Rul. (1931) Rang. 225 (T B). 

(5) 7 R 635; 122 Ind. Oss. 898; A IR 1930 Rang 
4; Ind. Rul, (1930) Rang, 162 (F B). 

(6) 9R 21; 132 Ind. Oas. 557; ATR 1931 Rang. 
97; ind, Rul, (1931) Rang. 189, 
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was: 
‘was there any evidence upon which the Assistant 
Commissioner could find that there was no sufficient 


-cause preventing the agssessee from producing the 


Shan States account on November 20, 1919." , 

The decision in thatease is reproduced 

in the head-note at p. 21* which runs as 
follows : 
“where there is evidence upon which the Assistant 
Commissioner can find that there was no sufficient 
cause preventing an assesses from producing the 
accounts he was required to produce under s. 22 
(2) of the Income Tax Act, and upon that ground 
refuses to cancel the assessment made under s, 23 
(4) there is no question of law that can be referred 
to the High Court under s, 66." | 

The learned Ohief Justice at p. 300* of 
Abdul Bari’s case (4) goes on to say : 

“Tn the circumstances of that case I think that 
what wag there held to be the sole question of 
law that could arise was correctly stated, but I 
wish to add that, of course, in a proceeding under 
s. 27 the onus lies upon the assessee, and if the 
assessea fails to produce any evidence in support 
of hig application that the assessment made under 
s. 23 (4) should be cancelled, that in itself would 
provide material upon which the Income-tax Officer 
would be justified in basing a refusal to cancel 
the assessment that had been. made under 6, 23 (4). 
On the other hand, if the assessee adduced evi~ 
dence in support of his application under s. 27 
the weight to be attached to that evidence is a 
matter for the Income-tax Officer to determine.” 


Applying the dicta of this case strictly 
to the present case we might almost have 
been prepared to agree that there was 
really, as has been urged by the learned 
Counsel for the Income-tax Department, 
no scope for the present reference. We 
find from the record of the proceedings 
before the Assistant Commissioner under 
s. 27 that only one witness was called for 
the assessee, namely Benarsi Lal, one of 
the five brothers. It is clear however that. 
he ig not the witness who should have 
been produced because the application 
made to the Income-tax Commissioner 
himself shows that the one person who. 
must have special knowledge of this ques- 
tion of head office accounts, which might. 
otherwise be deseribed as accounts relate 
ing to the capital at home, was Kanhaiya 
Lal, as mentioned in para. 17 of the 
application. Kanhaiya Lal could and should 
have been produced in the witness-box 
and have submitted himself to cross- 
examination so that the Income-tax Officer 
might be satisfied of the truth of his 
statement, If he did not choose to do so, 


then the dicta of the learned Ohief 
Justice in Abdul Bari’s case (4) would 
be applicable, 


Assuming, however, for the purposes of 


* Pages of 9 R—(Ed,) 
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the present reference that no question of 
onus or of the application of this particular 
dictum to the present case arises, then 
we may go back to answer onthe merits 
the point of law which has been referred 
to us by the learned Income-tax Com- 
missioner. 

Before doing so we should, however, 
preface the few remarks we have to make 
by emphasising thatthe question for our 
consideration is not the sufficiency of the 
evidence or materials or the presence or 
“the absence of positive evidence but 
merely the question whether there was or 
was not any evidence, positive or circum- 
stantial, or any materials upon which the 
Incomestax Officer and the Assistant Come 
missioner could hold that a head office 
set of accounts of the assessee was in 
existence, On the question of the value 
of circumstantial evidence and the right 
to draw an inference from the whole of the 
circumstances of the assessee’s business 
we may refer to In the matter of Lachhman 
Prasad Babu Ram of Cawnpore, (A. I, R. 
1930 Allahabad page 49 (7) in which it was 
held bya Full Bench of the Allahabad 
High Court with reference to ss. 23 (2) and 
23 (4) that 
“even when an assessee denies the existence of 
accounts or documents, the Income-tax Officer can 


presume tha existence of such accounts or docu- 
ments,” 
By one of the learned Judges it was held 
that 
“the answer to the question whether the Income- 
tax Officer may presume the existence of such 
accounts or documents must depend entirely on the 
circumstances of the case." ` 
On the point that we are not entitled to 
go into the question whether the evidence 
before the Income-tax Officer is sufficient or 
not we may refer first to Muzaffar Ali 
v. Commissioner of Income Tax, U. P., 
(A, I. R. 1932 Oudh page 164) (8) in which it 
was held that 
“the question whether there has been a comp- 
' liance with theterms of the notice is not a ques- 
tion of law but a question of fact. Further whe- 
ther the evidence before the Income-tax Officer is 
sufficient to justify him in rejectingthe accounts of 
the assessee is also a question of fact.” 


This is, of course not a case directly 
applicable except on the general proposi- 
tion that sufficiency of evidence is not a 
matter which is open to us on a refer 
ence ona point of law. 

In the same connection we may refer to 
8. 114 of the Indian Evi. Act and therewith 


(7) AI R1930 All. 49; 126 Ind. Cas, 801; (1930) A . 


LJ 1;Ind. Rul. (1930) All. 849 (F B). 
(8) A I R1932 Oudh 164; 137 Ind. Oas. 732; Ind. 
> Rul, (1932) Oudh 268. 
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to several cases which have been quoted to 
us, In Messrs, Ganga Ram Balmokand v. 
Commissioner of Income-tax, (AI R 1937 
Lah. paga. 721) (9), it was held that no 
burden is imposed on the Income-tax 
authorities to prove by ‘positive evidence’ 
that the accounts are unreliable.” The 
same principle emerges from Ramaswamy 
Iyer v. Ganapati Pillai, (A, I. R.1914 Mad. 
page 118 (2)) (10) in whieh it was held that 

“the High Court cannot interfere on a finding of 
fact simply because that finding rests on no 
Positive evidence in the case but on probabilties 
and circumstances as disclosed by the evidence.” 

The same view is expressed in Messrs. 
Paras Dass Munna Lal v. Comissioner of 
Income-tax, Punjab, North West Frontier 
and Delhi Provinces (A. I. R. 1938 Lah, 
page 209) (11) in which it was held that 

“the word ‘evidence’ as used in sub-s, (2) of s, 23, 
Income Tax Act, is not confined to direct evidence 
but it is comprehensive enough to cover circum. 
stantial evidence,” : 
we are in full agreement with the view - 
that particularly in cases where the giving 
of positive evidence by a Department 
about facts which are in the special. 
knowledge ofthe opposite party is almost 
out of question, materials which come 
within the description of circumstantial 
evidence or general probabilities such as 
are tobe regarded under the provisions of 
s. 114 of the Indian Evi. Act are evidence or 
materials upon which the Court can come 
to a finding just as properly as it could 
upon positive evidence. 

When the present caseis looked at from 
this point of view it is clearly impossible 
to hold that there were not really any 
materials upon which the Assistant Qom- 
missioner could find that a head office 
set of accounts was in existence. We have 
it stated that the assessee’s firm conducts 
a number of separate businesses. We 
have it that the money goes into what 
may be called the Bank or treasure chest 
maintained by Kanhaiya Lal at home 
and comes out of that treasure chest just 
as it goesinto and comes out of the Bank 
with which the firm has an account. We 
have it that a sum of Rs, 1,418 was paid 
to one Girdhari Lal Sarraf, and it is said 
that this sum of money was previously 
borrowed from the same gentleman by 
pawning ornaments, and a sum of Rs. 160 
was received from aOawnpore firm. The 


(9) AIR1937 Lah. 721; 177 Ind, Cas, 36; 39 PL 
R 1028; I L R (1938) Lah. 10;11 R_L 252. 
y A I R 1914 Mad. 118 (2); 24 Ind. Oas, 709,1 L 


100. 
G1) AI B 1938 Lah, 209; 181 Ind. Oas, 476; 40 P L 
R 585; 11 R L 836, 
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receiptand payment of the larger sum and 
the receipt of the smaller sum. appear 
nowhere in the accounts which have been 
produced and it is plainly incredible that 
this money found no place in any accounts 
at all. Similarly, it is impossible to believe 
that while carrying out conatruction of 
houses on his own account the asgessee 
kept no accounts to show what moneys 
went out for that purpose,. It is true, as 
stated in the application made to the Com» 
missioner of Income-tax, that the Assistant 
Commissioner in his appellate order under 
8. 38 (3) has used rather involved language 
but it seems to us that that order does 
show that there were materials, circum- 
stantial in the main upon which it was 
Possible to find thata head office set of 
accounts was, in fact, being maintained 
with the necessary corollary that no suffi- 
cient cause existed forthe failure to pro 
‘duce those accounts when called upon by 
notice soto do. The main piece for cir- 
cumstantial evidence upon which the 
Assistant Commissioner relied has been set 
out more clearly inthe order of the Oom- 
missioner himself, namely, the fact that 
large sums of surplus money were conti- 
tinually flowing between the private chest 
and the individual businesses and that to 
keep control of such a flow of money the 
maintenance of a head office set of accounts 
was quite essential, moreover bearing in 
mind that the individual businesses of the 
assessee- were all controlled by means of 
accounts maintained upon a Satisfactory 
basis so completely unbusinesslike a 
method of controlling the whole of the 
family business could not be believed to 
exist having regard tothe common course 
of natural events, human conduct and 
public and private business, in their re- 
lation to the facts of this particular case. 

We are not called upon or entitled to 
come to any finding on the sufficiency of 
the materials which were available to the 
Assistant Commissioner. That is a pure 
question of fact, On the question of law 
we have no hesitation in holding that there 
were materials upon which the Assistant 
Commissioner could find that a head 
office set of account wasin existence. We 
decide the reference accordingly under 
8.66 and order that the assessee shall bear 
the costs of the Income-tax Department of 
this reference. We fix the fee of the learne 
ed Counsel for the Income-tax Department 
at Rs. 250, 


D, Order accordingly. 
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66 (2) (3)— Assessment in fact made under s. 23 (4) 
—Assistant Commissioner finding on facts assess. 
ment to be proper—Order of Assistant Commissioner 
rejecting appeal, whether under s. 31l—Reference 
under sub-s, (2) or (3) of a, 68, propriety of -—Ques- 
tion whether assessee had sufficient cause within 
meaning of s, 27 is question of fact—Income-taz 
Oficer merely purporting to make assessment under 
8. 23 (4)—Assistant Commissioner rejecting appeal — 
without givingany consideration to propriety of 
order of assessment—Reference under sub-a. (2) or 
sub-s. (3) of a. 66, whether competent. A 
ere, an assessment has been made, not in form 
only but in fact, not ostensibly but actually and 
in good faith, under s. 23 (4) of the Income Tax 
Act, and where the Assistant Oommissioner, upon 
consideration of the facts, has found that the as- 
sessment was properly so made, the proviso tos, 30 
bars an appeal, and the order of the Assistant 
Commissioner rejecting the appeal is not an order 
under s. 81 inasmuch as he has not “ disposed 
of” the appeal. It follows from this, having regard. 
to the provisions of sub-s, (2) of s, 66, that there can. 
be no question of law referable to the High Oourt: 
ae] that sub-section or under sub-s, (3). [p. 619, 
col, 1, 

(Case-law referred to.) 

The question whether an assessee had or had not 
sufficient cause within the meaning of s, 27 of the ; 
Act is ordinarily a question of fact and no refer- 
ence with regard toitis competent under s, 66 (2) 
or (3), 133 Ind. Oas, 81 (6)and 167 Ind, Cas. 793 CD, 
relied on, {ibid.] 

Quaere.— Whether where the Income-tax Officer 
merely purports to make an assessment under s, 23 
(4) and where the Assistant Commissioner rejects 
the appeal under the proviso tos, 30 without hav- 
ing given any consideration to the propriety or 
otherwise of the order of. assesament, a reference 
would bs competent under 3s, 66 (2) or s, 66 (3) or 
whether the assessee’s remedy would be confined to 
an application under s, 33, [ibid.] 


Mr. B. Malik, for the Applicant, 


Mr. N. P. Asthana, for the Opposite 
Party. 


Collister, J.—This is an application 
under s. 66 (3), Income Tax Act (XI of 1922). 
The assessee is a Hindu family trading 
under the name of Sheodutt Rai Panna Lal. 
Sheodutt Rai was the father, but he and 
Panna Lal are both dead. Sheodutt Rai 
died in 1924, leaving two sons, Panna Lal, 
and Ganesh Prasad. We are informed that 
under his will Sheodutt left the whole of 
his property, which was apparently self- 
acquired to Panna Lal ; the only provision. 
which he made for Ganesh Prasad was in 
the shape of an allowance of Re. 5 a month. 


1941 


Panna Lal died during the pendency of the, 


proceedings in this Court, leaving a son, 
Prem Narain. Panna Lal and Prem Narain 
did money-lending business and they also 
manufactured lime and made and sold 
bricks. The assessment year with which 
we are concerned is 1937-38, the account- 
ing year being from January 1, 1936 to 
December 31, 1936, According to the 
return which the assessee made, the income 
from money-lending was Rs. 7,714 and the 
profits which the brick-kiln accounts dis- 
closed amounted to Rs. 1,302«11-0. The 
Income-tax Officer regarded the last-named 
figure as “ridiculously low," and a notice 
was issued under s. 22 (4) and also under 
8. 23 (2) of the Act. 

The Income-tax Officer had knowledge 
that a loan of Rs, 2,500 had been advanced 
by Prem Narain to Ganesh Prasad on January 
25, 1935; but the account books which 
the assessee produced did not disclose this 
loan and did not disclose an account which 
Prem Narain had with the Allahabad Bank 
and another account which he had with 
the Jwala Bank. Panna Lal and Prem 
Narain admitted that they were ‘joint to 
all intents and purposes,” but they denied 
having any other books of account. Nor 
were they able to prove their allegation 
that the amount of Rs. 2,500 had been 
advanced by Prem Narain out of a sum of 
Rs, 3,200 which was a gift to Prem Narain 
from his grandfather, Sheodutt Rai; their 
execuse was that the account books of Sheo= 
dutt Rai had been thrown into the Ganges. 
The Income-tax Officer arrived at the cone 
clusion that they were deliberately keeping 
back some books of account and he accord- 
ingly had recourse to the proviso tos. 13 
and estimated the money-lending business 
outside the account books at Rs. 4,000, 
and he made a “best judgment” assessment 
under s. 23 (4) ofthe Act. The assessee 
applied under s, 27 of the Act for cancels 
lation of the assessment and for re-assesse 
ment, but that application was disallowed. 
Thereupon the assessee appealed to the 
Assistant Commissioner both as regards the 
assessment order and as regarde the dis- 
missal of the application under s. 27, Both 
appeals were unsuccessful, The assessee then 
applied to the Commissioner of Incomestax 
te exercise his powers of review under 
s. 33, or in the alternative to refer certain 
questions to this Court under 8, 66 (2) of 
the Act. The Oommissioner declined to give 
any relief under s. 33 and he also declined 
to make a reference under s. 66 (2) his 
grounds being that one of the questions did 
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not arise in the appeal and that, as regards 
the other two matters, no question of law. 
arose, The assessee has accordingly pre- 
ferred this application under s. 66 (3). As 
regards the appeal against the order of 
assessment, Mr. Malik, who appears for the 
assessee, asks us to direct the Commis: 
sioner to refer the following question to this 
Court; whether the Income-tax Officer was 
in the circumstances competent under the 
law to make an assessment under s, 23 (4) 
of the Act. Alternatively, he asks us to 
‘direct the Commissioner to refer to usa ` 
question, alleged to bea question of law, 
arising out of the appeal against the disə 
missal of the application under s. 27 of the 
Act. We shall deal with this matter ata 
later stage. We propose to consider first 
the question which is said to arise out of 
the order which was passed in the appeal 
preferred against the order of assessment. 

Learned Counse] for the assessee con» 
tends that there were no grounds to justify 
the Income-tax Officer in proceeding under ~ 
s. 23 (4) of the Act, and in particular he’; 
pleads that the basis of the Income-tax 
Officer's decision to proceed as aforesaid was 
that the asseseee had failed to produce the 
books of account of Sheodutt Rai although 
the authorities had notcalled for and were. 
not competent to call for such books of 
account by their notice under s. 22 (4) of 
the Act. Sheodutt died in 1924 and so these 
books were more than three years old; and 
in fact they were not mentioned in the 
notice under s. 22 (4). We have carefully 
read the Incomestax Officer’s order of ase 
sessment dated November 30, 1937, and 
we have already given an indication of the 
grounds upon which he proceeded. The 
books of account which were produced 
before that officer did not disclose the loan 
of Rs, 2,500 which had been advanced by: 
Prem Narain to Ganesh Prasad and algo 
did not disclose the account which Prem 
Narain had in the Allahabad Bank and in 
the Jwala Bank, and the Income-tax Officer 
(who must be presumed to be acquainted 
with the business methods of these Mar- ' 
waris) was of opinion that there must be 
other books of account also in the assessee’s 
possession in which this loan and these 
accounts would be shown ; and he also took 
into consideration the assessee's inability: 
to prove the giftof Rs, 3,200 from Sheodutt. 
Rai to his grandson and the improbability 
of the explanation given that these books 
had been consigned to the Ganges. Upon a 
consideration of allthe facts he formed the. 
opinion that certain books of account had 
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been deliberately withheld ; and this being”. 
his view, he thought it his duty- to make 
an assessment under s. 23 (4) of the Act. 
Having made these préliminary observa- 
tions, we shall proceed to consider the law 
on the subject. . Learned Counsel for the 
department objects that no reference was 
competent under s. 66 (2) or is’ competent 
under s. 66 (3) of the Act for the reason 
that the Assistant Commissioner's order was 
not an order passed under s..31 ofthe Act, 


There. are various decisions which are in - 


Point, and we shall iake them in chrono- 
logical order. The first is the case in Dunt 
Chand v. Commissioner of Income-tax (1), 
which was a Full Bench decision of five 
Judges of the Lahore High Court. The 
main judgment was dalivered by Sir 
Bhadi La), O. J., but the other learned 
Judges all agreed with*his view. Tke ques- 
tion before the Court was whether a person 
who had been assessed under s. 23 (4) of 
the Act is entitled to prefer an appeal to 
the Aasistant Commissioner on the ground 
that he was not liable to be assessed under 
the Act, or whether the proviso tos. 30 (1) 
operates as a bar to the appeal. That 
proviso reads as follows: 

“Provided that no appeal shall lie in respect of 
an assessment made under sub-s- (4) of 8, 23, or 
under that sub-section read with s. 27." 

At pp. 600 and 601* the learned Chief 
Justice observes : 

“The reason for enacting this proviso is obvious, 
The law punighes a person who does not comply 
with a requisition of the Income-tax Officer by 
depriving him of his right of appeal. But the 
appellate authority must, before denying him the 
right of appeal, be satisfied that he had really 
incurred the penalty prescribed by the lew, and 
that the Income-tax Officer had acted legally in 
assessing him under s. 23 (4) of the Act, The mere 
fact that the assessment purports to have been 
made under that sub-section does not shut out the 
appeal; it must be shown that the circumstances 
of the case bring it within the scope of that sub- 
section. When the Assistant Commissioner is satia- 
fied that the assessment was made, not ostensibly 
but genuinely under that sub-section, he must 
stay his hands and decline to adjudicate upon the 
merits of the appeal on the short ground that the 
proviso to s. 30 (1) bars an appeal in sucha case.” 

In In the matter of Bhagwati Pershad 
(2), an assessment was made professing 
io be under s. 23 (4) of the Act. The 
assessee appealed to the Assistant Com- 
missioner and the latter scrutinised the 
memorandum of appeal and the assess- 
ment order and came to the conclusion that 

(1) 10 L 596; 117 Ind. Oas. 69; A IR 1929 Lah, 593; 
30P LR 613; Ind. Rul. (1929) Lah. 613 (F B). 


(2) 54 A 496; 138 Ind. Oas. 682; A I R 1932 All. 390; 
(1932) A L J 389; Ind. Rul. (1932) All, 492. 


*Pages of 10 L—[Ed], 
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the assessment had been rightly made unde” 
s. 23 (4), He accordingly refused to admit 
the appeal: but all this he did without hear” 
ing the assessee or his Counsel, A Bench 


-of this Court, Mukherji and Bennet, JJ.» 


held that it was the duty of the Assistant 


- Commissioner to hear the asseasee or his 


Counsel and then to decide if the case really 
fell under s. 23 (4) of the Act. The next 
case is that in In the matter of Suraj Bhan 
Ugarsen (3); which was also a decision by 
the same two learned Judges of this 
Court. At p. 643, col. 1, the learned Judges 
say: 

“An appeal was filed by the assessee, and the 
Assistant Commissioner of Income-tax considered 
the reasons which had led the Income-tax Officer 
to assess under s. 23 (4) and he held that those 
reasons were sufficient and, therefore, no appeal 
lay under s. 31 in accordance with the proviso to 
s, 80. As the Assistant Commissioner of Income- 
tax hes considered whether the assessment was 
properly made under s, 23 (4) and has held that no 
appeal lies, therefore, there was no order under 
8, 31, Asthere was no order under s. 31, no refe- 
rence lies to this Court in accordance with the 
provisions of s. 86, sub-s. (2)." 

In Inre Pallu Mall Bhola Nath (4), a 
similar view was expressed by a Bench of 
this Oourt. At p. 542, Niamatullah, Ju, 
observes : 

“4000 think the Assistant Commissioner was 
right in so far examining the case as to satisfy 
himself whether the appeal before him was compe- 
tent. Without examining the record to some extent 
he could not have been in a position to find whe- 
ther the assessment was under s, 23 (4) and whe- 
ther an appeal lay.” 

The Court held that the Assistant Com- 
missioner’s order to the effect that no appeal 
lay did not amount to an order dismissing 
an appeal under s. 31. In Jot Ram-Sher 
Singh v. Commissioner of Income-tax, 
United Provinces (5), Niamatullab, J. at 
p. 133} says: 

“Section 30, proviso expressly declares that there 
shall be no appeal from an assessment to the best of 
the Income-tax Officer's judgment under s. 23 (4) 
or under that eub-section read with s. 27, Accord- 
ingly no question of law or fact arising from such 
assessment can be the subject of consideration by 
the Assistant Commissioner for the simple reason 
that no appeal lies to him, with the result that the 
Assistant Commissioner can never have an octa- 
sion to pass in appeal an order under s 31 in 
relation to a best judgment assessment, As already 
shown, the High Court can require the Gommis- 
sioner to make a reference for decision by the High 

(3) A IR 1932 All. 642; 141 Ind. Cas, 586; (1932) A L 
J 576; Ind. Rul. (1933) All. 71, 

(4) A I R 1933 All, 541; 146 Ind. Oas 759; 55 A 804; 
(1933) A L J 1474; 6 R A 324. 

(5) 2 I T R129; 150 Ind. Oas. 197; A IR 1934 All. 
559; 56 A 933; (1934) A L J 274 6 RA 
1045. 

“bago of A 1 R1932 Al—[ Ed] 
+Page of A I R 1933 All —| Hd]. 

{Pago of 21 T R—{Ed.] 
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Court of a question of law, only if it arises from “An 

order under s. 31." i ee 
Further on the learned Judge says : 
“Where the Assistant Commissioner rejects what 


purports ‘to.be- an'appeal on the ground that none. 
lies, he gives effect to the proviso to s. 30, and’ 


his order shoald be deemed to be one under it and 
not under s. 31. In passing such an order the 
Assistant Commissioner refuses to entertain the 
appeal, and -cannot be considered to be ‘disposing 
of an appeal,’ which implies the assumption that 
the appeal lay, was entertained and disposed of 
after discussion of some question falling within 
the purview of the appeal.” 

At p. 135* we have the following obser» 
vation : : 

“As the law stands, the assesses has to be con- 
tent with such relief as the Commissioner may 
give him in the exercise of his revisional powers 
under s. 33, which undoubtedly confers upon him 
a Wide discretion in dealing with questions arig- 
ing in the course of assessment by officers subordi-~ 
nate to him, He can in the exercise of thoss powers, 
interfere with an assessment made by the Income- 
tax Officer to the best of his judgment under s. 23 
(4). He may also decide the question whether such 
assessment was arbitrary and unreasonable.2t, 

It was also pointed out that the Gommis» 
sioner of Incomertax is himself competent 
to make a reference under s. 66 (1) of the 
Act. In a separate judgment Bennet, J. took 
the same view; and the Court held that an 
order passed by the Assistant Commissioner 
rejecting an appeal from an order under 
s. 23 (4) on the ground that no appeal lay 
to him in view of the proviso to 8. 30 (1) of 
the Act is an order under s. 30 (1) and not 
an order under s. 31 and the High Oourt 
has therefore no power to require the Oom- 
missioner under s. 66 (3) of the Act to state 
a case on the questions of law arising out 
of an assessment under s. 23 (4). We shall 
now mention a case from Rangoon. This is 
Abdul Bari v. Commissioner of Income-tax, 
Burma (6). It was held by a Bench of 
five Judges that the question whether an 
assessment made by the Income-taz Officer 
under s. 23 (4) of the Act is valid or not is 
not a question of law that arises or can arise 
out of an order of the Assistant Oommis- 
sioner passed under s. 31, and consequently 
such a question cannot be made the ground 
for an order by the High Court under 
g. 66 (3), At p. 2967 we have the following 
observation by Pages, O. J. : 

“Under s. 23 (4) the Income-tax Officer is the 
persona designata to make the assessment, snd 
from an assessment so made no appeal lies. Ifan 
assessment under s. 23 (4) is made by the Income» 
tax Officer mala fide, and is “arbitrary” in the 
sense that I first indicated, it cannot be doubted, 
I imagine, that the Commissioner would exercise 


(6) 9 R281; 133 Ind. Cas. 81; AI R1931 Rang. 194; 
Ind. Rul. (1931) Rang. 225 (F B). 


*Page of 2 I T R— [Wd]. 
{Page of 9 R—[Ed]. 
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“the power of review with which he is entrusted 
under s,.33, But, in my opinion, an assessment 
made by the Income-tax Officer under s. 23 (4) unless 
it is cancelled under. a. 27, or set aside under a, 31 
or s, 33, is made final and conclusive under the pro- 
visions of the ‘Act,’ he 

By “arbitrary” .his, Lordship was envi= 


- saging a case where the Income-tax. Officer 


regardless of information in his possession, 
has deliberately, recklessly ‘or fraudulently 
made an assessment unders. 23 (4) which 
he knows that he was not justified in 


. making: vide p, 294“, We now come to two 


decisions of the Privy Council, In Commis» 
‘stoner of -Income-tax, U. P. and C, P. V. 
Badridas Ramrai Shop Akola (T), an in- 
complete and unsatisfactory return had 
beer furnished in compliance with a notice 
under s. 22 (2) of the Act. Thereupon 
a combined notice under ss. 22 (4) and 
23 (2) was served on the respondent. The 
latter applied for and obtained au adjourn» 
ment; but when he applied for a further 
adjournment, his application was refused 
and the Income-tax Officer made an as- 
sessment under s. 23 (4). At p. 933T their 


Lordships observe: 

“Tf the assessment in this case was made by the 
officer to the best of his judgment, it must stand 
unless the assessee succeeded in satisfying the offi- 
cer that he had not a reasonable opportunity to 
comply or was prevented by sufficient cause from 
complying with the terms of the notice under 
s, 22 (4) requiring him to produce or cause to be 
produced his accounts for three years. This he 
failed to do, and upon the undisputed and indis- 
putable facts of the case he necessarily so failed, 
His application under s, 27 for the cancellation of 
the assessment was doomed to failure and „bis 
appeal to the Assistant Commissioner under s, 30 
was equally incapable of success. There the matter 
should have ended unless the Commissioner chose 
to proceed under s, 33,” , 

At pp. 944 and 935 their Lordships say: 

“There remains for consideration the point whe- 
ther the assessment can be attacked on the ground 
that it was not made by the officer to the best of 
his judgment within the meaning of s. 27. The 
Judicial Commissioners have laid down two rules 
which impose upon the officer the duty of (è) con- 
ducting some kind of local inquiry before making 
the assessment under s, 23 (4) and (it) recording a 
note of the details and results of such inquiry. 

Their Lordships find it impossible to extract 
these requirements from the language of the Act, 
which after all, is, in such matters, the primary and 
safest guide. The officer isto make an assessment 
to the best of his judgment against a person who is 
in default as regards supplying information. He 
must not act dighonestly or vindictively ot capri- 


` cioasly because he must exercise his judgment in 


7) (1937) A Li J 928; 167 Ind, Oas. 793; I L R (1937) 
NG COL 31 SL R 284; 641 A 102; 1937 O L R 210; 
1937A LR 315;9 R PO?215; 3BR 413; 1937 OWN 
484; A I R 1937 P O 133;39 PL R 380; 41 0 W N 719 
46 L W 21; 39 Bom. L R765; (1937)2 M L J 43; (1937); 
MW N 858 (P O. 

*Page of 9 R—| Ed}. 
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the matter. He must make what he honestly 
believes to be a fair estimate of the proper figure of 
assessment and for this purpose he must, their 
Lordship think, be able to take into consideration 


local knowledge and repute in regard to the asses. | 


see's circumstances and his own knowledge of pre- 
vious returns by and assessments of the assesses, 
and all other matters which he thinks will assist 
him in arriving ata fair and proper estimate; and 
though there must necessarily be guess-work in 
the matter it must be honest guess-work, In that 
sense too the assessment must be to some extent 
arbitrary. Their Lordships think that the section 
placea the officer in the positionof a person whose 
decision as to amount is final and subject to no 
appeal; but whose decision if it can be shown to 
have been arrived at without an honest exercise of 
judgment, may be revised or reviewed by the 
Commissioner under the powers conferred upon that 
official by s. 33. 

Their Lordships can find no justification in the 

language of the Act for holding that an assessment 
made by an officer under s. 23 (4) without com- 
ducting a local inquiry and without recording the 
details and results of that inquiry cannot have 
been made to the best of his judgment within 
the meaning of the section, Nor can they find 
any such justification in the authorities upon 
which the Judicial Commissioners appear to have 
relied,” : ; 
- In conclusion their Lordships remarked 
that they were in agreement with the 
views which had been expressed by the 
High Court at Rangoon in Abdul Bari v. 
Commissioner of Income-tax, Burma (6). The 
last case which we propose to consider is 
Commissioner of Incomestax, Bombay Pre» 
sidency and Aden v. Khemchand Ramdas 
(8). In that case a firm was assessed to 
income-tax on January 17,1927. On that 
same date the firm applied for registration 
and accordingly no super-tax was levied; 
but, subsequently, the Commissioner of In- 
come-tax cancelled the order of registration 
and directed the Income-tax Officer to take 
necessary action, and the latter assessed 
the firm to super-tax by an order, dated 
May 4, 1929, in pursuance of a notice of 
demand which was issued beyond the time 
prescribed by s. 35. As regards the 
assessment of January 17, 1927, their 
Lordships say at p. 757*: 

“So far.....a8 the respondents were concerned, 
their assessment for the year...... ad become final 
and conclusive. For though by s. 30 (1) a right 
of appeal to the Assistant Commissioner is given 
to an assessee objecting to the amount or rate at 
which he is assessed under s. 23 or denying his 
liability to be assessed under the Act, the sub- 
section contains a proviso to the effect that no 
appeal shall lie in respect of an assessment made 
under s, 23 (4).” 

(8) (1988) A L J 754; 175 Ind, Oas. 1; AI R 1938 P O 
175; I L R (1938) Bom. 487; 85 I A 236; 329 L R 549; 
1938 O L R 291; 1938 A L R 436; 10 RPO 303; 4 B 
R 645; 42 OW 873; 48 L W 47; 19880 W NO621; 
67 OL J442 (1938) 2M L J 115; (1938) M W N 888; 
40 Bom. L R 854 (PO). 

Page of (1938) A. L. J.—[Hd.] 
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The assessee appealed to ths Assistant 
Commissioner. The latter did-not deal 
with the question of the competency of 
the appeal and expressed no opinion upon 


` the question whether the assessment was 


under s. 23 (4). He merely held that the 
order of May 4, 1929 was valid, and con- 
firmed the tax thereby acting, or purports 
ing to act, unders. 31 (3) (a) of the Act. 
Au application to the Commissioner to set 
aside the order of the Income-tax Officer 
or to state a case for the High Court was 
rejected, the view of the Oommissioner 
being that the assessment was under s, 23 
(4) and no appeal lay. At p. 758* their 
Lordships say: i 

“Another question arising upon the appeal was 
as to its competency, Having regard to s. 58 (D) 
of the Aot the provisions contained in s. 30 (1), 
giving a right to appeal to the Assistant Oom- 
missioner in the case of an assessee denying his 
liability to be ‘assessed under the Act’, which must 
mean jn that context ‘charged with tax under 
the Act’, is as applicable to super-tax as if isto 
ordinary income-tax, But the proviso to that sub- 
section has to be considered. If the order of 
May 4, 1929 can properly be described as an assess- 
ment under a, 23 (4) no appeal would lie.” 

At p. 760*, after mentioning that the 
Commissioner had quashed the proceedings 
before the Assistant Commissioner, their 
Lordships say : 

“In their Lordships’ opinion the Commissioner 
was plainly wrong in so doing. One of the ques- 
tions of law arising out of the order of the 
Assistant Commissioner was whether the appeal to 
him was competent in view of the proviso to 
s. 80). By deciding this question himself 
adversely to the respondents, the Commiasioner 
could not deprive the respondents of the right of 
having the question decided by the Court, This ' 
was the view of the matter rightly taken by the 
Court, who upon application made to them by the 
respondents under s. 68 (3) ordered the Oommis- 
sioner to state a case andrefer it to them for their 
decision.” . : : 

At the end their Lordships observe, in 
respect to the order of May 4, 1929: 

“Tf it was made, as the Commissioner has found, 
in purported exercise of the powers given by s. 23 
(4), the assessee nevertheless hada right of appeal 
to the Assistant Commissioner under s. 30, and 
the Commissioner was in error when he quashed 
the proceedings on that appeal.” i 

In this connexion their Lordships appro- 
ved the observatjon of Sir Shadi Lal in 
Duni Chand v, Commissioner of Income 
Tax (1) already referred to, to the effect 
that: 

“The mere fact that the assessment purports to 
have been made under that sub-section does not 
shut out the appeal; it must be shown that the 
circumetances of the case bring it within the scope 
of that sub-section." - . 

Having regard to the authorities which 
we have cited, we are of opinion that. 


* Pages of (1938) AL J—{Hd.] 
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where, asin the case before us an assess- 
ment has been made, not in form only but 
in fact, not ostensibly but actually and in 
good faith, under s. 23 (4) of the Act, 
and. where. as here the. Assistant Oom- 
missioner, upon consideration of the facts, 
"has found that the assessment was properly 
80 made, the proviso to s. 30 bars an 
appeal; and the order of the Assistant 
Commissioner rejecting the appeal is not 
an order under s.31 inasmuch ashe has 
not “disposed of” the appeal. It follows 
from this, having regard to the provisions of 
sub-s, (2) of s, 66, that there can be no 
question of law referable tothe High Court 
under that sub-section or under sub-s, (3). 
We express no opinion, for it is unnecessary 
to do so, as to what the law would be in 
a case where the Incomestax Officer merely 
purports to make an assessment under s. 23 
(4) and where the Assistant Commissioner 
rejects the appeal under the proviso to 
8.30 without having giving any considera- 
tion to the propriety or otherwise of the 
order of assessment. Whether in such a 
case a reference would be competent under 
8 66 (2) or e. 66 (3) or whether the 
aesessee's remedy would be confined to an 
application under s. 33 isa question which 
does not fall to be considered in these 
Proceedings. Alternatively learned Counsel 
for the assesses pleads that there is a 
question of law arising out of the Assistant 
Commissioner's order dismissing the 
asseasee’s application under s, 27. The 
question which he formulates is this: 
“Whether the assessee had sufficient cause 
for not complying with the notice under 
8, 22 (4)." 

It was held in Abdul Bari v. Commis- 
stoner of Income-tax, Burma (6) at p. 299* 
that under s. 27 the issue is essentially 
one of fact; and in Commissioner of Ine 
comertaz, U. P. and ©. P. v. Badridas 
Ramrai Shop, Akola (7) their Lordships of 
the Privy Council held that the question 
whether on the facts of that case the 
respondent had sufficient cause within the 
meaning of s. 27 was a question of fact and 
no reference with regard to it was com: 
petent under s. 66 (2), There can be no 
doubt whatever that the question whether 
an assessee had or had not sufficient cause 
within the meaning of s. 27 of the Act is 
ordinarily a question of fact, and in the 
present case there is a finding by the 
Assistant Commissioner that the assessee 
had only produced partial accounts and 
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that- there must exist a supplementary 
set of accounts which had not been pro» 
duced. Upon these findings it is impossiblé- 
to say that the issue whether the assessee- 


had sufficient cause within the meaning: 


of s. 27, involves any question of law. 
The result of our findings is that we: 
dismiss this application with costs. Learned 
Counsel for the department is‘entitled to a. 
fee of Rs. 75. A copy of this order under. 
the seal’ of the Court and the signature of 
the Registrar will ba.sent to the Commis» 
sioner of Income-tax. 


D. Application dismissed. 
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B. RAM RAJ SINGH—~Darenpant 
— APPELLANT 
versus 
LAL CHANDRA PRATAP SINGH, 
PLAINTIFF AND ANOTHER—-DEFENDANT - 
-RESPONDENTS 
Transfer of Property Act (IV of 1882), ss. 53, 126 
—“Praudulent transfer’— Transfer without con- 
sideration, if fraudulent — Motive of „transferor 
—Donee gifting property kasing sufficient to meet: 
creditors’ claims — Burden to show that transfer 
came within s. 53— Transfer held not proved 
fraudulent —"Universal donee’—Donor not gifting 
away whole praperty—S. 128, does not apply-—Civil. 
Procedure Code (Act V of 1908), O. AKI, r. 62— 
Encumbrances notified in sale proclamation— 
Whether dispenses with necessity of proof as regards 
their correctness and validity, in the absence of an 
enquiry under r. 62, Apes 
The burden ‘of proving that the transfer 18 
fraudulent within the meaning of s. 58 of the T, P, 
Act lies on the creditors. The word “transfer 
used in s. 53, T. P. Act is comprehensive enough 
to embrance within its purview all kinds of trans- 
fers, whether with consideration or without consi- 
deration, The word “transfer” is not qualified 
by any words restricting it either to transfers- 
with consideration or without consideration, but 
applies to both kinds of transfers, The crucial 
question, however, under the section is one oF 
determining the intention and motive underlying: 
the transfer. The mere fact that a transfer is- 
executed without consideration, as in the case of & 
gift, will not necessarily lead to an inference that.. 
the transfer was made with intent to defeat or 
delay the creditors of the transferor. Each case: 
mast be examined on its own merits and it must. 
be found, upon a consideration of the entire circum 
stances surrounding the execution of the deed of 
transfer, whether it was brought about with a. 
fraudulent intent or otherwise, A transfer made 
merely with intent todefeat an anticipated execution. 
specially where there is no suggestion or evidence 
that the donee was a privy to the alleged fraud. 
is nota transfer of property made with intent to- 
defraud, defeat or delay creditors within the meaning- 
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‘oF s. 53 of the T. P. Act. What the section 


-invalidates is a transfer which removes the whole,. 


ora part, of the debtors property from the creditors 
-as a body, to the benefit of the debtor. 32 Ind, Oas. 
343 (4), 60 Ind. Cas, 725 (5), relied on, 180 Ind. Cas, 
830 (1), 168 Ind. Oas. 53 (2), 177 Ind. Cas. 611 (3), 
explained and distinguished. 

Held, that the creditor failed to discharge the 
burden of showing thatthe transfer was fraudulent 
-within the meaning of s. 53. 

Where a deed of gift by a person in favour of his 
nephew related only to a village leaving another 
village though heavily encumbered and other pro- 
perty such as exproprietary tenancy rights, house 
hold goods, etc. to the donor,the donee cannot be 
called a universal donee, and to such a cases, 128, 
"T, P. Act is inapplicable, 135 Ind. Oas. 369 (6), 
relied on, 

The mere fact that the encumbrances are notified 
in the sale proclamation does not dispense with the 
necessity of proof as regards the correctness and 
‘validity of these encumbrances in the absence of any 
-enquiry having been made as contemplated by r. 62 
of O, XXI ofthe Civil P. O. [p. 622, col, 1.) 


8.0. A. against the decree of the Civil 
Judge of Sultanpur, dated March 12, 1937. 


Mr. H. D. Chandra, for the Appellant. 


Messrs. Hyder Husain, Ali Mohammad: 
P., N. Chaudhri, Bishun Singh and H. 
H, Zaidi, for respondent No. 1. 


Judgment.—This fis first Civil appeal 
‘aganist the judgment and decree dated 
March 12, 1937, passed by the Civil Judge of 
Sultanpur decreeing the plaintiff's suit for 
declaration. 

The plaintiff's case as put forward in 
the plaint was that the entire village of 
Ambarpur, situate in the District of 
Sultanpur, was owned along with several 
other villages by Babu Bankateshwar 
Rawan Babadurpal Singh, defendant No. 2; 
that the defendant No. 2, who is the real 
uncle of the plaintiff, executed registered 
deed of giftin his favour on February 17, 
1925, in respect of village Ambarpur and 
put the plaintiff in possession; that the 
defendant No. 1 held a simple money 
decree against the defendant No. 2 in 
execution whereof the defendant No. 1 
got the said village attached declaring it 
to be the property of the defendant No. 2 
and commenced sale proceedings; and 
that on May 16, 1936, the plaintiff filed 
_ an objection under O. XXI, r. 85 of the 

Civil P. O. before the attaching Court, 
but the objection was dismissed summarily. 
The plaintiff thereupon brought the present 
suit, out of which this appeal arises, 
praying that a declaratory decree be 
passed in his favour to the effect that he 
is the sole and absolute owner of village 
Ambarpur, which is not liable to attache 
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ment and sale in execution of the decree 
held by defendant No. 1 against the 
defendant No. 2, 

The defence raised by the defendant 
No, 1 was that the defendant No. 2 had 
no male issue and that the plaintiff was 
the own nephew and heir of the defen- 
dant No. 2. It was stated that the 
defendant No, 3 was heavily indebted and 
that the deed of gift in the plaintiff's favour 
was executed merely to deprive the decree- 
holders of their money and to defraud 
them. The defendant No. 1 further stated 
that the defendant No. 2 had executed a 
mortgage in favour of Rai Sahib Babu 
Sukhdeo Singh, the father of the defendant 
No. 1, on June 12, 1920, in respect of 
village Antoo in the Partabgarh District, 
and the father of the defendant No. 1 
had obtained a decree for sale on Sep- 
ber 4, 1924, for Rs. 24,945-13 on foot of 
a mortgage. The village was sold but the 
decree was not fully satisfied. The defens 
dant No. 1's father then obtained a 
money decree under O. XXXIV, r. 6 of 
the Civil P. ©. on August 17, 1929 for 
Rs. 16,937-0-6. Before village Ambarpur 
was put tosale by the defendant No. 1, 
one Sheo Nath Tewari, who also held a 
decree against defendant No. 2, got the 
village proclaimed for sale, and the plaintiff 
filed an objection under O. XXI, r. 58 of 
the Oivil P.O. on December 17, 1930, on 
the basis of the deed of gift in his favour, 
which was dismissed on August 5, 1931. 
Upon this ground it was alleged that the 
present suit, having been filed more than 
one year after the dismissal of the objection, 
was barred by time. Lastly it was pleaded 
that the defendant No.2 had no property 
left with him at the time when he execute 
ed the deed of gift of village Ambarpur 
in favour of the plaintiff and that the 
plaintiff being a universal donee of defen> 
dant No. 2 was bound to pay the debts 
of the latter, 

Upon these pleadings the learned Oivil 
Judge of Sultanpur framed the following 
issues:— 

“|, Is plaintiff universal donee as alleged by 
defendant No.1? If so, its effect ? 

2. Is plaintif donee from defendant No. 2 in 
respect of Ambarpur? 
"8. If so, was the gift deed executed to defraud 
the creditors as alleged by defendant No. 1? 

4, Is the suit within limitation ? 

5, To whatrelief is plaintiff entitled ?" 


Upon the first issue the trial Court 
held that the plaintiff was not the univer- 
sal donee of the defendant No. 2, as alleged 
by the defendant No.1. Upon the second 
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issue the trial Court held the deed of gift 
to be proved, and on the third issue it held 


that the deed of gift was not executed to 


defraud the creditors of defendant No. 2,as 
alleged by the defendant No.1. The ques- 
„tion of limitation was also decided in favour 
of the plaintiff, it being held by the trial 
Court that as the attachment in the decree 
of Sheo Nath Tewari had been withdrawn 
the plaintiff was under no liability to 
file a regular suit within one year as 
required by O. XXI, r. 63 of the Oivil 
P. O. In the result the trial Court decreed 
the plaintiff's suit. 

The defendant No. 1 has now preferre 
ed this first appeal. 

Although the memorandum of appeal 
challenges the findings of the trial Court 
in respect of all the points decided against 
the defendant No, 1, yet in this Court the 
learned Counsel appearing on behalf of 
defendant-appellant has expressly abandon- 
ed the plea of limitation and has confined 
his arguments to the other two points 
with regard to the fraudulent character 
of the deed and the liability of the plaintiff 
Sy me universal donee of the defendant 

0, . 

The principal question, wihch arises 
for determination, therefore, is whether the 
decision of the trial Oourt that the deed 
of gift is not fraudulent is correct or not, 
It has been admitted before us 
that the finding of the trial Oourt 
to the effect that the donee has been in 
exclusive possession of village Ambarpur 
since the date’ of the gift cannot be 
challenged with the result that the transfer 
must be considered to be genuine and nct 
fictitious. The only question, therefore, 
which remains for decision is whether the 
defendant-appellant has succeeded in estab- 
lishing that the deed of gift in question is 
fraudulent, 

It has been argued in this connection 
that at the time of the gift defendant 
No. 2 owned only two villages, Antoo 
and Ambarpur, out of the four villages 
owned by him, as the other two villages, 
Bhawanipur and Fatehpur, had been 
foreclosed in 1924. It was pointed out 
that the liabilities against defendant No. 2 
far out-weighed the value of village Antoo, 
that even after the sale of village Antoo 
the decree of the defendant-appellant 
remained unsatisfied to the extent of 
Re, 15,537-4 for which he had to obtain 
a decree under O. XXXIV, 1. 6 of the 
Civil P.O. and that under these circum- 
stances the gift of village Ambarpur 
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must be deemed to have been made with the: 
intenticn to defraud the creditors, includ- 
ing the defendant-appellant. The trial 
Court has held that the extentof indebted- 
ness of defendant No. 2 at the time when 
he executed the gift was about Rs. 85,000 
and that village Antoo alone at that time 
was worth Rs. 88,661; consequently, the 
debts being less than the value of the 
property, no intention to defraud the cre» 
ditora generally could be presumed from 
the fact of the execution of the deed of 
gift. The figures mentioned by the trial 
Oourt have been questioned by both sides 
as not being correct. The evidence on 
the point consists of Ex. A-44, the sale 
proclamation of village Antoo, prepared 
on November 15, 1927, in the sale proceed- 
ings. The valuation of the village is put 
down as follows:— 


Rs. as. p. 
Gross rental 9,237 15 8 
Govt. revenue ... 3,759 2 0 
Profits A ... 5,4783 13 8 
Valuation sas aa 87,661 10 8. 


To this added Rs. 1,000, the price of 
trees. The total valuation, therefore, comes 
to Rs. 88,661-10-8. The learned Counsel 
appearing on behalf of the plaintiff-res- 
pondent questions this valuation as being 
too low, He argues that the valuation of 
Rs. 87,661-10-8 put down in the sale pro- 
clamation works out at the rate of 16 times 
the amount of annual profits, which is 
grossly inadequate. According to him the 
valuation should have been made at 25 
to 30 times the amount of annual profits. 
Even if the valuation is taken at 20 times. 
the amount of the annual profits, it will 
roughly come to Rs, 1,09,560. We may, 
therefore. take it that as far as the valua- 
tion of village Antoo is concerned it may 
be accepted to be about a lakh of rupees. 
if not more, 

A large number of encumbrances upon 
village Antoo have been incorporated in. 
the sale proclamation, the total of which 
comes to Rs, 83,382-11. It does not appear 
from the sale proclamation whether the 
property was sold subject to these encum- 
brances, and even if it was, whether 
any proceedings contemplated by r. 62° 
of O. XXI of the Civil P. O.. had been 
taken in the case; in other words whether- 
the Court was satisfied that the property 
proposed to be sold was subject to a 
mortgage or charge, There is no evidence 
on the record to show that any enquiry 
was made into the genuineness or other- 
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-wise of the debts shown by these encum- 
brances and the mere fact that they are 
‘notified in the sale proclamation does not 
-dispense with the necessity of proof as 
regards the correctness and validity of 
these encumbrances in the absence of any 
enquiry having been made as contemplated 
by r. 62 of O, XXI of the Civil P.O. Be 
that as it may, the total amount of en- 
cumbrances shown in the sale proclamation 
falls short of the valuaticn of the property 
‘stated above. It must also be borne in 
mind that the deed of gift was executed 
on February 17, 1925, and the sale pro- 
-clamation was drawn on November, 15, 
1927, namely about 2 years and 9 months 
after the execution of the deed of gift. 
During this period the amount of indebtede 
ness existing in February 1925, must have 
‘swollen into alarge figure of which there 
is no precise evidence on the record. 

It is pointed cut on behalf of the 
appellant that the decree in favour of the 
appellant’s father for’ the sale of village 
Antoo tothe extent of Rs. 24,945-13-0 is not 
‘shown in the sale proclamation. Even if 
this decree is taken into consideration, we 
‘are by no means satisfied that the amount 
of indebtedness will exceed the proper 
valuation of village Antoo as we have 
given above. There are three more 
-decrees to which reference has been made 
on behalf of the defendant-appellant. One 
js a decree for Rs. 10,5€0 dated November 
‘29, 1926, in favour of one Ghanshiam Das in 
‘respect of specific plets of village Bhawani- 
pur and a hamlet of village Antoo (Ex. 
A-27). There is another decree in favour 
-of Ghanshiam Das dated August 10, 1929, 
in respect of certain plots of village Antoo 
‘for Rs, 5,412-10-0 (Ex. A-33), and lastly 
there is a decree in favour of one Sheo 
“Nath, dated November 28, 1927, for 
Rs. 6,374-6-0 (Ex. A-19) It will appear 
-from these decrees that they relate to a 
period subsequent to the date of the gift. 

It has been urged on behalf of the 
-plaintiff-respondent that the trial Court 
was wrong in stating that village Bhawani- 
“pur had been foreclosed before the date 
-of the gift, Reference has been made in 
-this connection to Exs. A-20 to A-24. 
_Exhibit A-20 is a plaint of a suit filed by 
-Jadunath and Brajendra Bahadur Singh 
on November 28, 1922, against the father 
“of defendant No, 2 for sale of village 
Bhawanipur on foot of a mortgage executed 
“in their favour, Exhibit A-21 is the 
_judgment dated April 8, 1922, which shows 
“that the claim was decreed on the basis 
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of the compromise. Exhibit’ A-22 is the 
decree in the case, The compromise 
attached to the decree shows that the defen» 
dant No. 2 was required to pay the decretal 
amount within a period of three years. 
This“ compromise is dated January, 29 
1923, This shows that the property could 
not be sold till 1926 when the stipulated 
period of three years expired. Exhibit A-23 
is an application dated December 21, 1926, 
for execution of the decree by sale of 
village Bhawanipur. Exhibit A-24 is the 
order of Court dated July 25, 1928, to the 
effect that the property had been sold to 
the decree-holder and thatthe sale papers 
had been received back after the sale 
from the Revenue Court, The sale papers 
were consigned to the record on this date, 

In proceedings before the lower Oourt 
Batu Pratap Singh, Counsel for the plaintiff 
stated on November 6, 1936, that at the 
time of the deed of gift the defendant 
No. 2 owned Antoo, Ambarpur, Fatehpur 
and Bhawanipur. On November 26, 1936, 
the same Counsel stated before the Court 
that he was unable to say whether Bhawani- 
pur had been foreclosed or sold. Babu 
Ganpat Sahai, another Counsel who appears 
ed for the plaintiff, asked for further time 
for ascertaining the details, On December 
7, 1936, another Counsel Babu R. 8. Nigam 
appeared for the plaintiff and stated as 
follows : 

“Tt is also admitted that Bhawanipur and Fateh- 
pur were mortgaged by a conditional sale to Pt. 
Balgobind and that the property has been fore- 
closed.’” 

On this date the parties’ Counsel agreed 
that village Ambarpur was free from en- 
cumbrances on the date of the. gift and 
that it was a very small property, its 
revenue being Rs. 336 and the cesses 
Re, 33-86, 

The khewats of 1923-24 and 1925-26 show 
that the defendant No. 2 was recorded as 
the, owner of village Bhawanipur during 
the said period, (vide Exs. 31 and A-39), 
It is argued on the strength of these 
documents that the sale of Bhawanipur 
took place in 1928 and the statement of 
the plaintiff's Counsel that Bhawanipur had 
been foreclosed was due to a misapprehen- 
sion, Having regard to the meagre materials 
on the record, we are by no means clear 
whether the village of Bhawanipur had or 
had not been foreclosed prior to the date 
of the gift in 1925, 

Tt has been contended on behalf of the 
appellant that the deed of gift executed 


by the defendant No, 2 in favour of his 
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own nephew was without consideration and 
that it was executed with a fraudulent 
intention to deprive the defendant No. 1 
of the fruite of his decree which he ob- 
tained on August 17, 1929, (Ex. A-38) for 
Rs, 16,937-0-6 under O. XXXIV r, 6 of 
the Oivil P. C. Reference has been made 
in this connection to Mulla’s T. P. Act, 
P. 251 (second edition, 1936), where it is 
stated that the word “consideration” used 
in the second excludes natural love and 
affection, and transfers for natural love 
and affection are dealt with as transfers 
‘without consideration. The relevant por 
tion of s. 53 of the T. P. Act says; 

“Every transfer of immovable property made 
with intent to defeat or delay the creditors of 
the transferor shall be voidable at the option of 
any creditor so defeated or delayed.” 

The word “transfer” used in the section 
is comprehensive enough to embrace 
within its purview all kinds of transfers, 
‘whether with consideration or without con- 
sideration. The word “transfer” is not 
qualified by any words restricting it either 
to transfers with consideration or without 
~ consideration, but applies to both kinds 
of transfers. The crucial question, however, 
under the section is one of determining the 
intention and motive underlying the trans- 
fer. The mere fact that a transfer is 
-executed without consideration, as in the 
case of a gift, will not necessarily lead 
to an inference that the transfer was made 
with intent to defeat or delay the creditors 
-of the transferor, Each case must be 
examined on its own merits and it must 
be found, upon a consideration of the entire 
circumstances surrounding the execution of 
the deed of transfer, whether it was brought 
about with a fraudulent intent or other- 
- Wise. 

The learned Counsel for the appellant 
has referred to the following decisions in 
support of his contention that the deed of 
gift in question must ke held to be frau- 
dulent: 1. Rattan Chand v, Firm Kishen 
. Chand Ishar Das (A. I, R. 1938 Lahore, 136), 
(1), 2. Hashmat Begum v, Mohan Lal (1937 
O. W. N., 391) (2), and 3. Mohammad Haider 
Kazmi v. Prince Safdar Jah Zahid Alt 
Mirza (1938 O. W. N., 922) (8). 

- The first case is a single Judge decision 
of the Lahore High Court, the facts of 
which were entirely different. It appears 
from the report of the case that the deed 
DATAN Lah 136; 180Ind, Cas 830; 11R L 


1 

(2) 1937 O W N 391; 168 Ind. Cas. 53; 1937 OLR 
199; A I R 1937 Oudh 349; 9 R O 438. 

. (3) 1938 O W N 922; 177 ‘Ind. Oas. 611; 1938 OLR 
_ 433; 11 R O, 60; A I R 1938 Oudh 230. 
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of gift was exeputed by the mother in 
favour of hersonsin respect of a certain 
house in 1933, while there was a decree 
pending against her. It appears that the 
mother continued the business started by 
her husband in connection with which 
liability was incurred in favour of the 
decree-holdera but the business failed. 
Prior to the date of the gift the donor 
purchased goods for a considerable value 
from the decree-holders and paid part of 
the price leaving a large balance still 
outstanding against her, It wasfound in 
that case that the donor was incurring 
liabilities for larger amounts than she 
could ever pay and that she had other 
creditors who had not all been satisfied 
even up to the date when the objection 
was made by the donees to the sale of the 
house. It also transpired that the donor 
had transferred the gcods from the shop 
in which the business was carried on to 
other creditors in order to put them out 
of reach of the decree-holders and that 
she disposed of them for a price which 
was far below the market value of the 
goods. It was held in that case that the mere 
fact that debts were due from the donor was 
not alone sufficient to establish a fraudus 
lent intention ; on the other hand it must 
be proved that at the time of the gift 
the motive of the transferor was to defeat 
the creditors. After taking into considera- 
tion the subsequent and the prior conduct 
as well as the contemporaneons conduct 
of the donor and the circumstances of 
the case, the learned Judge held that her 
motive in transferrig the house to her 
sons by. way of giftwas fraudulent. This 
case has, therefore, no application to the 
facta of the present case, 

The ease of Hashmat Begum v. Mohan 
Lal, (19370. W. N. 391) (2) is also dis- 
tinguishable upon the facts, In that case 
asale deed executed by the son-in-law in 
respect of a house in favour of the mother- 
in-law, was challenged as fraudulent by the 
decree-holder. Both the vendor and the 
vendee continued to live in the house 
even after the sale. Two dehanids, one in 
respect of a mortgage: deed, and another 
in respect of a promissory note, in the 
sale deed were not forthcoming, It appears 
that the vendor had approached the decree- 
holder one day prior to the filing of the 
suit with a request to accept a small 
amount in full satisfaction of the loan 
and upon the refusal of this request the 


‘vendor executed the sale deed one day 


after the filing of the suit. It was held 
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in these circumstances that the sale deed 
was executed in order to defraud and defeat 
the claim of the decree-holder. 

The case of Mohammad Haider Kazmi v. 
Prince Scfdar Jah Zahid Ali Mirza, 
(1938 O, W. N. 922) (3) was also decided 
npon its special facts. The plaintiffs in 
that case had obtained a decree against 
the transferor in December, 1930 and 
attached the village in execution of their 
decree in June 1933, The transferee, who 
was the son of the transferor, raised ob- 
jections to the attachment on the ground 
that the village had been gifted to him 
crally by his father, .the transferor, in 
July, 1932. It was observed that the reasons 
given for the deed of gift were inconsistent 
and inadequate and thatthe circumstances 
of the case showed that the object of the oral 
gift was to defeat and delay the creditors, 
Tt was remarked, however, that each case 
under s. 53 of the T, P. Act must be decided 
on its own facts. 

We are, thereforo, of opinion that neither 
of the cases relied upon by the learned 
Counsel for tthe defendanteappellant is 
applicable to the facts and circumstances 
of the present case. We may with advan- 
tage refer to a decision of their Lordships 
of the Judicial Committee in Musahar Sahu 
v. Hakim Lal, (L. R. 43 I.A. 104) (4), 
where their Lordships in a case undera. 53 
of the T. P. Act were pleased to observe 
that a transfer of property is not mrade 
with intent to defraud, defeat, or delay 
creditors, within the meaning of the T. P, 
Act, 1882, e. 53, because its effect or object 
‘is to prefer one creditor to another, even 
if it is made with the intention to defeat 
an anticipated execution. What the cection 
invalidates is a transfer which removes 
the whole, or a part, of the debtors pro- 
perty from the creditors as a body, to the 
benefit of the debtor. 

This case was followed in Saiyed Riazat 
Husain v, Mst. Ali Bandi, (7 O. L, J. 
699) (5) where it was held that atranefer 
made merely with intent to defeat an an- 
ticipated execution is not a transfer of 
preperty made with intent to defraud, 
defeat or delay creditors within the mean" 
ing of 5.53 of the T. P. Act. It was 
also observed in this case that there was 
no finding nor evidence to the effect that 
the appellant participated in the comissicn 


(4) 43 I A 104; 32 Ind. Cas, 343; 30 M L J 116; 3% 
W 207; 26 O W N 393; 14 A L J 1898; (1916) IM WN 
198; 19 M L T 203; 230 L J 406; 18 Bom L R378; 
43 05291; AIR 1915 PO LI5 (PO. 

(6) 7 O L J 699; 60 Ind, Oas. 725, 
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of fraud, if any, by his transferor. This 
observation applies with full force to the 
facts of the present case. The donee, 
who is no doubt the nephew of the 
donor, was about 18 years old atthe time 
of the date of the gift. This will be 
obvious from the age of the plaintiff-reas 
pondent given in 1936 as 24. There is 
no suggestion, much less evidence, in the 
present case to show that the donee was 
a privy to the alleged fraud, In fact no 
suggestion could possibly be put forward 
in view of the fact that the donee was 
a minor at the date of the gift. There 
is no doubt whatever that under the gene- 
ral law the burden of proving that the 
transfer is fraudulent within the meaning 
of s. 53 of the T. P. Act lies on the 
creditors. We are of opinion, that the defen- 
dant-appellanthas failedto discharge that 
burden. ` 

It may be pointed out that the decree for 
recovery of Rs. 24,845-13 by sale of 
village Antoo was passed on September 
4, 1924, (vide Ex. A-11), and the gift was 
made on February 7, 1925, (Ex, 1). 
The sale proceedings in respect of village 
Antoo went on for a considerable time 
and it was not until August 17, 1929, 
that the father of the defendant-appellant 
obtained a decree under O. XXXIV, r. 6 
of the Civil P. O, for Rs. 16,937-0-6. Village 
Antoo, according to the evidence which has 
been referred to above, was a valuable 
village, as shown by the sale proclama- 
tion, though it was encumbered with debts. 
Village Ambarpur, the subject-matter of 
the deed of gift, was situate in Sultan- 
pur district and was free from encumb- 
rances. 

Having regard to the eequence of dates 
given above, we are not prepared tohold 
that at the time of executing the deed of 
gift on February 17, 1925, the donor 
could possibly have contemplated that 
village Antoo would not fetch an adequate 


price so as to satisfy the liability of the. 


decree-holders, and that, in view of an 
anticipated execution against village 
Ambarpur, the donor contrived a fraudu- 
lent design to dispose of it by means of 
a gift so as to put itout of reach of the 
defendant-appellant. Upon a considera 
tion of the entire evidence and circum- 
stances of the case we are clearly of 
opinion that the decision of the trial Court, 
upon this point is correct and must be maine 
tained, 

As regards the second question raised on 
behalf of thedefendanteappellant that the 


=. 


. 
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plaintiff is liable to pay the debts as a 
universal donee, it will suffice to refer 
to s. 128 of the T. P. Act, which runs 
thus :— 

“Subject to the provisions of s, 127, where a gift 
consists of the donor's whole property, the donee is 
personally liable for all the debts dus by and liabili- 
ties of the donor at the time of the gift to the extent 
of the property comprised therein.” 


The learned trial Judge has held upon 
this part of the case that the plaintiff is 
not a universal donee. It appears from the 
evidence on the record, which the learned 
Judge believed, that the donor still owns a 
house, holds certain ex-proprietary ten» 
ancy rights, and has household goads, 
such as grain, bullocks, chairs and tables 
ete, Itis also evident that at the time 
the gift wag made the donor owned the 
villages of Antoo and Ambarpur and al- 
though village Antoo was heavily encum- 
bered, the equity of redemption siill vested 
in him. It cannot, therefore, be said in 
the circumstances cf this case that the 
donor had transferred his whole properiy 
within the meaning of 8.128 of the T. P. 
Act, It was held in Brij Raj Kuar v. Ram 
Dayal, I. L.R,7 Lucknow, 411) (6) that 
where a deed of gift executed by a hus- 
band in favour of his wife related only 
to his share of a certain village and the 
share of another village, which in spite 
of the encumbrance existing on it had 
not been foreclcsed and in which the 
donor still retained the ownership, was 
not included in the deed, the deed of gift 
did not cover the donors’ “whole property," 
and the donee could not be considered 
to be a universal donee ands, 128 of the 
T. P. Act was inapplicable. We, there- 
fore, hold, in agreement with the finding 
of the trial Oourt, that the plaintiff-res- 
pondent is not a universal donee. 

The result is that the appeal fails and is 
dismissed with costs. 


D. Appeal dismissed. 
(6) 7 Luck 411; 135 Ind. Cas. 369; 8 O W N 1291; A 
IR 1932 Oudh 40; Ind. Rul. (1932) Oudh 17. 
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Decree-holder wrongfully attaching property 
stranger in execution—Suit by stranger for com- 
pensation—Art. 29 applics—Wrongful seizure, if 
continuing wrong—Judicial discretion, if exists to 
relieve party from operation of Limitation Act (IX 
of 1908). 

Where property of a stranger is wrongfully ate 
tached by a decree-holder in execution of a decree 
against his judgment-debtor,a suit by stranger for 
compensation for wrongful seizure is governed by 
Art. 29, Lim, Act, Such a wrongful seizure is nota 
continuing wrong within s. 23 ofthe Act. Limita- 
tion runs fromthe date of seizure and a fresh 
cause of action does not arise duringthe course of 
attachment, a8 once the property is attached the 
judgment-creditor does nothing more. The judg- 
ment-creditor has no duty, analogousto that of 
a bailee, towards a stranger in respect of property 
attached, Kissorymohan Roy v. Harsukkdas (2), 
154 Ind. Oas. 153 (3) and Ram Narain v. Umrao 
Seng (4), relied on, 141 Ind. Oas. 253 (1), distingui- 
shed. 


of 


There ie no judicial discretion to relieve a party 
from the operation of the Lim, Act ia a case of 
hardship or any authority inthe Gourt to dispense 
with its provisions, 155 Ind. Oas. 205 (7), relied 
on, 


F. A. against the decree of the High 
Court, dated December 1, 1939. 

Mr. P. K. Basu, for the Appellant. 

Messrs, Kalyanvalla and Hay, for Res- 
pondents Nos, 1 and 2 respectively. 


Roberts, C. J.—The plaintiffs-appellants 
claimed damages from the defendants- 
respondents in respect of certain paddy 
gigs which had been attached in execution 
against the estate of one Ma Ngoke, The 
gigs were attached on August 13, 1935, 
and were not released from attachment 
until January 4, 1938, The suit was filed 
on June 6, 1933. The plaintiffs contended 
that the value of the gigs had depreciated 
and that they had tobe sold at a nominal 
price and claimed damages. Their claim 
was one for compensation for the wrongful 
seizure of their property under legal 
process and in view of Art. 29, Sch. I, 
Lim. Act, it could only be brought within 
one year from the date of the seizure. 
However the plaintifis amended their plaint 
and subsequently sought to say, first, that 
the damages arising from the wrongful 
seizure arose from a continuing wrong 
independent of contract so as to attract 
the provisions of s. 23, Lim, Act, and to 
give rise to the start of a fresh period 
of limitation at every moment of the time 
during which the wrong continued: and, 
secondly that they had no cause of action 
till the attachment was removed. In 
support of this latter contenticn Satish- 
chandra Banerji v. Munilal (1) was cited. 

(1) 59 O 1073; 141 Ind. Gas. 253; A I&R 1932 Cal, 


821; 58 O L J 243,360 W N 447; Ind, Ral. (1933) 
Oal, 93, 
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There however, the proceedings were bet- 
ween the parties to the decree, There 
was an order for attachment before judg- 
ment of the pleintifi’s property which he 
complained was obtained by making un- 
true allegations that he was about to make 
away with his stock-in-trade; thus the 
attachment was of the judgment-debtor’s 
property and his sole complaint was that 
it ought not to have been made; it was held 
that the attachment must be set aside before 
any suit was brought, 

But here the property wrongfully seized 
was not that of the judgment-debtor at 
all, In such a case the direct act of 
the decree-holder in causing its wrongful 
seizure made him at once liable to the 
true owner, Kissorymohan Roy v. Harsukh 
Das (2). This principle of law was recog- 
nized in the Ohief Court of Lower Burma 
over thirty years ago and has been fol- 
lowed by my brother Dunkley in M. S. 
Chettiar Firm v, S. E. Bholat (3), who 
decided that Art. 29 applied to such cases 
and that such a wrongful seizure was not 
a continuing wrong within s. 23 of the 
Act. A similar decision was arrived at in 
Ram Narain v, Umrao Singh (4), No case 
has been cited to us in which the appli- 
cability of Art. 29 to cases in which the 
property of a stranger has been wrongs 
fully seized in attachment has ever been 
doubted, Then it was said that tbis was 
not a wrongful seizure because it was 
done under legal process; if that were 
go, Art. 29 could not apply to any case ; 
if there were a complete want of jurisdic- 
tion there could be no legal process at 
all but a mere nullity. Our attention has 
also been called to Lakhan Chandra Sen v. 
Madhusudan Sen (5), affirmed by tkeir 
Lordships of the Privy Council in Nritya- 
moni Dassi v. Lakhan Chandra Sen (6). 
There the plaintiffs were under a disabi- 
lity thrcugh a decree having been ob- 
tained by them; the decree in their favour 
was subsequently reversed cn appeal; 
whilst the decree subsisted the piaintiffs 
could bring no suit but when it as re 
versed they ceased to be under disability 
and could doso. It was held that the 
period during which the decree wasin existe 


(2) 171A 17; 17 0436; 5 Sar. 472(P O). 

(3) 18 R 43; 154 Ind. Cag, 153; AI R 1934 Rang. 
$29; 7 R Rang. 269, 

(4) 29 A 615; 4 A L J £48; A W N 1907, 194, 

(5) 850 209; 120 W N 326;7 O LJ 59, 

(6) 43 O 660; 33 Ind. Cas. 452; AIR 1916 P 096; 
30 M L 529; (1916)1 M W N 332; 3 LW 471; 18 
Bom, L R 418; 24 O LJ1 (PO), 
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ence must be deducted from the period of 
limitation. 

But this decision is not applicable to the 
present appeal since the plaintiff-appellanta 
were at no time debarred from filing- a 
suit to get back their property and to 
obtain damages for the trespass committed 
in respect of it. Their application for 
removal of attachment was nota suit to 
recover damages nor couldit be said that 
they “were bona fide litigating for their 
tights in a Oourt of justice.” At the most 
they were only litigating one of their rights 
(I refer to the judgment of the Judicial 
Committee in Nrityamoni Dassi v. Lakhan 
Chandra Sen (6) at p. 6634), As Lord 
Tomlin observed in Maqbul Ahmad V. 
Onkar Pratab Narain Singh (7) at p. ST 
there is no judicial discretion to relieve the 
appellants from the operation of the Lim. 
Act in a case of hardship or any authority 
in the Court to dispense with its provi» 
sions. The further suggestion that a fresh 
cause of action arose against the defend- 
ants during the course of the attachment 
is quite untenable; once the property is 
attached the judgment creditor doss nothing 
more, It is true that if the property 
requires money to be expended upon it for 
its preservation and default is made in 
supplying the baiJiff with the necessary 
funds the attachment is brought to an 
end. But the judgment-creditor ‘has no 
duty, analogous to that of bailee, towards 
a stranger in respect of property attached; 
he haa only a liability to pay compensation 
in the event of its seizure under legal 
process being proved wrongful. Doubtless 
the damages which flow asa natural con» 
sequence from its wrongful seizure may 
cover deterioration and injury to the pro» 
perty, but the cause of action remains the 
same and the period of limitationin respect 
of it is specifically laid down in Art. 29. 
It follows that this appeal must be dismiss- 
ed with ccsts; Advocate’s fee fifteen gold 
mohurs. 


B. Appeal dismissed. 

(7) 621 A 80 (87); 155 Ind. Oas. 205; A TR 1935 
P O 85; 57 A 242; 1935 O W N 527; (1935 M W 
N 438; 7RP O 191; 41 L W 629; (1935) AL J 
578, 39 O W N 640; 68 M L J 665; 61 OL J 267; 32 
PLR 395; 37 Bom. L R 533 (P 0}. 
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AMBU BAI AM MAL—APPELLANT 

versus 

SONI BAI AMMAL—RasponpEnt 

Hindu Law—Widow—If bound to maintain 
widowed penniless daughter out of husband's es- 
tate, 

The rule of Hindu Law that there isa moral ob- 
ligation on a father to support his daughter, whe- 
ther married or unmarried applies also to a 
widowed daughter who is penniless. Hence a Hindu 
widow is bound to maintain out of her husband's 
estate her husband’s widowed daughter when the 
daughter is without means and her husbands’ family 
is unable to support her. Jankiv, Nand Ram (1) 
and 147 Ind. Oas. 438 (4), relied on, [p. 630, col. 1) 

[Case-law reviewed,] 

S. A. against the decree of the District 
OCourt, Tinnevelly, in A. 8, No, 323 of 


1935. 


Messrs. A. Swaminatha Iyer and &. 
Thaiyagaraja Iyer, for the Appellant. 

Mr, E. Vinayaka Rao, forthe Respon- 
dent, 


Leach, C. J.—The question which the 
Court is called upon to decide in this 
appeal is whether a Hindu widow is 
bound to maintain out of her husband's 
estate her husband's widowed daughter 
when the daughter is without means and 
her husband's family is unable to support 
her. The appellant is the widow of one 
Sadasiva Rao, who died on January 13, 
1930, Tke respondent is the daughter of 
Sadasiva Rao by his first wife, who pre- 
deceased him. The respondent married 
one Rama Rao, who died in the month 
of May 1932. Sadasiva Rao was a man 
of considerable property ; but Rama Rao 
wag entirely without means and in conse- 
quence Sadasiva Rao was compelled to 
maintain the respondent and her husband 
from the time of her marriage upto the 
time of his death Rama Rao never 
acquired property and his family had 
none. In 1934 the respondent filed a suit 
in the Court of the District Munsif of 
Tinnevelly for a decree for maintenance 
against her stepemother on whom had de» 
volved her father's estate. The District 
Munsif held that the widow was bound 
to maintain her step-daughter out of Sada- 
siva Rao’s property and gave a decree for 
maintenance at the rate of Rs. 10 per 
mensem, but he directed thatif the parties 
lived together the raspondent should res 
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ceive only a sum of Rs. 5 per mensem. 
This decree was confirmed by the District 
Judge on appeal. The widow has now 
appealed to this Court. The ancient texts 


‘of Hindu Law donot place apon a father 


a legal obligation to maintain his married 
daughter, but they do indicate that he is 
under a moral obligation to support her 
if she is in want. The original texts are 
all collected in the late Golap Chandra 
Sastri’s work on Hindu Law (Edo. 8, 
p. 522) but it is not necessary to quote 
tham all. The following are sufficient to 
show that from the earliest times Hindu 
Law has recognized that there is a moral 
obligation on a father to support his 
offspring : 

“(1) The father, the mother, the Guru (an elderly 
relation worthy of respect), a wife, an offspring, poor 
dependents, a guest, and a religious mendicant are 
declared to be the group of persons who are to be 
maintained— Mann cited in Srikrishna's commentary 
on Dayabhagha. 

(2) It is declared by Manu thatthe aged mother 
and father, the chaste wife, and an infant child must 
be maintained even by doing a hundred misdeeds 
ae cited in the Mitakshara while dealing with 

1 le 3 
z (3) (A widow inheriting her husband’s estate) 
should honour with food and presents (for their 
benefit) the husband’s paternal uncle, (and the 
like) venerable elderly relation, daughter's son, 
sister's son and maternal uncle, as well as aged 
and helpless persons, guests and females (of the 
pe cena cited in Dayabhaga, XI, 
1 . 

These translations are accepted as being 
correct, The texts carry the moral obli- 
gation far beyond the limit which could 
be accepted in modern times, but it 
cannot with reason be said that there is 
no moral obligation on afather to support 
a daughter who has no other means of 
support, even when she has left his family 
on marriage. A mere moral obligation 
cannot, of course, be made the basis of a 
suit, but here the estate of the person on 
whom there was a moral obligation to 
support the respondent has passed to the 
appellant and the Oouri is called upon 
to decide whether the principle laid down 
in Janki v. Nand Ram (1) extends to the 
case of a widowed daughter who has no 
means of subsistance. In Janki v. Nand 
Ram (1) a Full Bench of the Allahabad 
High Uourt held thata father was under 
amoral, though not a legal, obligation 
to maintain his widowed daughter-in-law 
during his life-time and to make provision 
out of his self-acqired property for her 
Maintenance after his death and that ths 
moral obligation became by reason of his 
self-acquired property having coma by inhe- 

(1) 11 A 194; A W N 1899, 30 (È B). ; 
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ritance into the hands of his surviving son. 
a legal obligation, enforceable by suit 
against the son and against the property 
which he had inherited. The basis of this 
decision was that the son took the estate, 
not for his own benefit, but for the spiri- 
tual benefit of his father. This principle 
developed out of the discussions which 
had taken place in Rujjomoney Dossee v. 
Shibehunder Mullick (2) and Khetramani 
Dasi v. Kashinath Das (3). The principle 
enunciated by the Allahabad High Oourt 
has been accepted by other High Courts 
of India and was regarded as settled law 
by the Privy Council in Rajanikanta Pal 
v, Sajanisundaree Dassaya (4). The doce 
trine that a moral obligation becomes a 
legal obligation when the estate of a person 
on whom the moral obligation lay comes 
into the possession of his heirs may be 
open to criticism, but it is too late in the 
day toindulge init snd the Court must con» 
fine itself to the question whether the prin- 
ciple should extend beyond the case of a 
widowed daughter-in-law. 


There are two cases reported in Strange 
(The Editicn published in 1830, pp. t3 
and 90) and one in Macnaghten which 
support the respondent in her contention 
that she has a legal right to maintenance 
out of her father’s estate. Inthe first of 
the two cases reported by Strange a Hindu 
left two widows, a widowed sister who 
had lived with him after the death of her 
husband, and his mother. The question 
wes to whom should his estate go. The 
answer given was that the mother must be 
maintained and so must the sister, if left 
destitute by her husband. In the second 
case, tha answer was given by the pandit, 
There the deceased left two wives, his 
mother and sister, The answer of the 
pandit was that the mother of the deceased, 
being otherwise unprovided for, sufficient 
allowance must be set apart from his 
estate for her maintenance and that if the 
deceased's sister derived nothing from her 
husband, the widows should jointly con» 
tribute towards ker support. Both these 
eases were decided in 1803. The case 
reported in Macnaghten, Vol, II pp. 117 
and 118 wag decided some 15 years laterin 
Bengal. The question there propounded was 


(2) 2 Hyde 103. 

(3) 2 Beng. L R A O 15;10 W R 89 (F B). 

(4) 61 O 221; 147 Ind, Oas. 438; AI R1934 P O 
29; 61 IA 29; 6 R P O 54; 11 OWN 128; 66 M 
L J8: 39 L W177; (1931) MW UN 172; 36 Bom. 
L R230; 35 PL R 303; 38 O WN 262; (1934) A 
LJ 160; 590 LJ 53 (PO). 
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this : 


“A person died, leaving two sons by one wife (who 
died before him), and a widow and her two daughters, 
and subsequently to hisdeath one of the sons died. 
There are now surviving a son of his first wife, 
and a widow and her two daughters and supposing 
the widow to have received no portion of the property 
from her step son, in this case, is she entitled to any 
share of the estate: and if so, what is the extent of her 
right ?” 

The answer was in these terms : 

“The widow is only entitled toa proper mainten- 
ance from her step-son; and if her two daughters have 
not been disposed of in marriage, they will also haye 
some share of their fathers wealth to defray their 
nuptial expenses. Should they, after marriage, be in 
want of maintenance, in consequence of their hus- 
band's inability to support them, they must be pro- 
vided with food and raimant by their half brothers, 
This is conformable to the Dayabhaga and other au- 
thorities.” | i i 

If the sister of a deceased Hindu is 
entitled to maintenance out of his estate 
it is impossible to imagine on what prin- 
ciple maintenance can be denied to his 
daughter, and the case reported in Mac- 
naghten directly supports the proposition 
that the daughter is entitled to mainten- 
ance, though married, when her husband 
is unable to support her. In Venkatarazu 
v. B. Kotayya (5), Sadasiva Aiyer, J. ex- 
pressed himself strongly in favour of the 
view that there is a legal obligation on a 
Hindu father and his family to support 
his destitute widowed daughter when’ she 
has not received sufficient from her deceased 
husband's family for her maintenance. After 
expressing his dissent from the decision of 
the Bombay High Oourt in Bai Mangal v. 
Bai Rukhmini (6) to which I shall present- 
ly refer, Sadasiva Aiyer, J. went on to 
Bay 4 

“I concur in the opinion of J. O. Ghose, West and 
Buhler, Macnaghten and Strange that there isa legal 
obligation on the father and his family to support & 
destitute daughter (though she had been married 
away) if she could not get sufficient provision from 
her deceased husband's family for her mainten- 
ance. Bhattacharya also says (p. 400) that under 
the Hindu Law texts, widowed daughters are entitled 
to maintenance and ‘justice requires that their right 
should be recognised.’ The argument that by marriage 
she becomes a member of another family and becomes 
so to say, ‘dead’toher own familyis merely carrying 
legal fictions to absurd lengths. A wife is half her hus- 
band’s body but you cannot on that account give 
double rations to the husband for his meals and give 
none to his wife; nor doesthe daughter lose her con- 
sanguineness, blood relationship to her father and 
her right of inheritance to him another similar 
rights, simply because she becomes attached by 
Pinda, Gotra and Sooteka to her husband's family by 
marriage.” 

I am not prepared to go tothe extent of 
Concurring in the opinion here expressed 

(5) 23 M L J 223; 16 Ind, Cas, 139; 12M LT 230; 


(1912) M W N 861. 
(8) 23 B 291. 
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that there is under Hindu Law a legal obli- 
gation ona father to support a daughter 
who has left his family and gone into an- 
other by reason of marriage, but I see no 
difficulty in extending the principle embodi- 
ed in Janki v, Nand Ram(1) tosuch s case 
when sheis in want. It will be convenient 
here to consider the decision of the Bom- 
bay High Court in Bai: Mangal v. 
Bai Rukhmini (6) There a Banch of the 
Bombay High Court, consisting of Parsons 
and Ranade, JJ, held that under Hindu 
Law only the unmarried daughter hada 
legal claim for maintenance out of ber 
‘father’s estate and that the married daugh- 
ter must look to her husband's family for 
maintenance. If the husband's family is 
not able to maintain the widowed daughter 
and sbe returns to live with her father 
or brother, there is, if was said, a moral 
and social obligation on her father or 
brother, but not a legally enforceable right 
by which her maintenance can be claimed as 
a charge on her father’s estate in the hands 
of bis heir, The judgment of the Court 
was delivered by Ranade, J. who did not 
consider the principle laid down in Janki 
v. Nand Ram (1), This principle was 
accepted by Ranade, J. sitting with 
Parsons, J. in Yamunabai v. Manubai (7) 
which is reported in the same volume of I L 
R as Bai Mangal v, Bai Rukhmini (6). The 
principle in Janki v. Nand Ram (1) has 
certainly an important bearing on the 
question. There are two Oaleutta cases 
to which reference should be made, In 
Kamini Dassee v, Chandra Pode Mondle (8) 
Banerjee, J. having accepted the principle 
in Janki v. Nand Ram (1) went on to 
observe: 

“Each particular case, no doubt, has to be deter- 
mined upon its own merits; in each case it will 
have to be determined whether having regard to 
the relationship, the means and various other cir- 
cumstances of the party claiming maintenance, 
the late proprietor was, according to the principles 
of the Hindu Law and to the usages and practice 
of the Hindu people, morally bound to maintain 
that party. If is not necessary for me to lay down 
any general rule onthe point in this case. All that 
Iam called upon to decide is whether the plaintiff 
in this case is a person whom, having regard to 
the circumstances of this case, her late father-in- 
law was morally bound to maintain.” 

In Mokhoda Dassee v. Nandoo Lal 
Haldar (9) Amir Ali, J. held that a sonless 
widowed daughter in indigent circum» 
stances is not entitled to separate mainten= 
ance out of the estate of her father in the 


(7) 23 B 608; 1 Bom. L R 95, 
(8) 17 O 373. 
(9) 27 O 555; 4 O W N 669. 
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hands of his heirs, but he added: - 

“There may be cases however where a father 
maintains the daughter and the daugter’s hus- 
band in his own house, and does so upto the end 
of his life. Under those circumstances the fact of 
his marrying her to 8 person not possessed of 
means to maintain hia wife would cast upon him 
the moral obligation of maintaining both her and 
her husband, and in the case of a widowed daugh- 
ter of maintaining her and her chlidren. If that 
moral obligation rested upon bim in his lifetime, 
upon his death the moral obligation would, in my 
opinion, become a legal obligation on the part of 
those taking his property.” dan 

This case certainly falls within the ex- 
ception which Amir Ali, J. had in mind 
His decision was approved of on appaal, 
Mokhoda Dassee v, Nundoo Lall (10) but 
his reservation was not discussed. The 
Lahore High Court has held that a sister 
is bound to be maintained out of her 
deceased brother's estate in the hands 
of his heirs, Bholi Bai v. Dwaraka Das 
(11), The Court accepted a statement in 
Mulla which I shall quote in a moment as 
correctly representing the law. The text 
books on Hindu Law with two exceptions 
support the respondent. In addition to 
quoting the two cases in the second volume 
of his work Strange expressly states that 
widowed sisters, not otherwise provided 
for, are entitled to be maintained (Sir T. 
Strange’s Hindu Law, Vol. I, p. 173), 
Macnaghten’s view is to be gathered from 
the case which I have already quoted. 
Malla says: f 

“An heir ig legally bound to provide, out of the 
estate which descends to him, maintenance for 
those persons whom the late proprietor was legally 
or morally bound to maintain. The reason is that 
the estate is inherited subject to the obligation to 
provide for such maintenance, (Mulla’s Principles 
of Hindu Law, 9th Edn., p. 582),” - 

Mulla also says: 

“A father is bound to maintain his unmarried 
daughters. On the death of the father they are 
entitled to be maintained out of his estate. A 
daughter on marrige ceases to be a member of her 
father's family, and_becomes a member of her hus- 
band's family ,.. If she is unable to obtain main- 
tenance from her husband, or after his death from 
his family, her father, if he has got separate pro- 
perty of hie own, is under a moral, though not a 
legal obligation to maintain her. (Mulla’s Princis 
ples of Hindu Law, 9th Edn., p. 584.)" i 

Ghose states thata female is entitled to 
be maintained by her fathers family, if 
her husband's family is extinct, or incap- 
able on account of extreme poverty to 
support her, (Ghose’s Principles of Hindu, 
Law, 10th Edn., p. 305). He also points 
out that the sonless widowed daughter and 
granddaughter and sister come back to the 


10) 28 O 278; 5 O W N 297 (F B). : 
ji a 5 L 375; 84 Ind. Oas. 168; AI R1925 Lahe 


32; 1 L O 335. 
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family of the father according to Medhatithi. 

-(Ghose’s Principles of Hindu Law, 10th 
Edn., p. 810) As Mayne observes Medhati- 
this work is the earliest commentary 
extant on Manu and is frequently referred 
to as of high authority and mentioned in 
the Mitakshara and Smritichandrika (Mayne 
on Hindu Law and Usage, 10th Edn., p. 43). 
Sircar expresses the opinion that a married 
daughter is ordinarily to be maintained 
in her husband's family, but if they are 
unable to maintain her, she is entitled to 
be maintained in her father's family 
{Sirear’s Hindu Law, tth Edn., p. 534). 
West and Buhler quote with approval the 
decisions in the two cases reported by 
Strange (West and Buhlers Hindu Law, 
4th Edn., p, 241.) Before the decision in 
Bat Managal v. Bai Rukhmini (6) Mayne 
was of the same opinion, but the learned 
author of the next edition accepted that 
decision as being correct and altered his 
opinion accordingly. This view has been 
maintained in the latest edition. (Mayne’s 
Hindu Law and Usage, 10th Edn., p. 825) 
Gour’s Hindu Code also accepts the 
the Bombay case as deciding the point 
(4th Edn., p. $22). 

The decision in Janki v, Nand Ram 
(1) must now be accepted as embodying a 
rule of Hindu Law and as there is a moral 
obligation on a father to support his 
daughter, whether married or unmarried. I 
can see ro valid reason for refusing to 
apply the rule toa widowed daughter who 
is penniless, The only distinction between 
a widowed daughter-in-law and a widowed 
deughter is that on her marriage the 
daughter passes into another family, but 
the moral obligation of the father to 
support ber when in want still remains 
and tbe same reasoning which led to the 
rule in Janki v. Nand Ram (1) being laid 
down applies, The decisions reported in 
Strange and Macnaghten provide addi- 
tional reasons for applying it and most 
of the learned authors of works on Hindu 
Law have accepted it, The right to main- 
tenance which was claimed in the cases 
reported in Strange and Macnaghten was 
not based on the reasoning to be found in 
Janki v. Nand Ram (1), but the right was 
clearly recognized. It is not necessary to 
consider how far the rule extends, but 
obviously it could not be extended to the 
Guru, guest, religious mendicant, or an 
aged and helpless person who is in no 
sense a member of the family and could 
only be the object of charity. There is 
however ample authority for applying the 
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tule in this case. Consequently, I hold 
that a widowed daughter in the position of 
the respondent in this case is entitled to 
maintenance out of her father’s estate in the 
hands of his widow and I would dismiss 
the appeal with costs, 


Krishnaswam! Ayyangar, J.—I agree, 
Somayya. J.—I agree. 


28. Appeal dismissed, 


NAGPUR HIGH COURT 
Second Appeal No. 674 of 1937 
December 20, 1939 
GRILLE, J. 
NANURAM AND CTHERS——DEFENDANTS— 
APPELLANTS 
versus 
RADHABAI AND ANOTHER—P LAINTIFFS— 
RESPONDENTS 

Hindu Law—Partition-- Mother—Title of wife 
or widowed-mother, when crystalises — Partition 
between father, sns and their mothers—Sons 
dividing their shares by metes and bounds—Mothere 
are entitled to their shares when such division ` 
takes place—Fact that mothers did not divide their 
shares inter se or from husband's share is immaterial 
—Husband and wife, if can separate--Re-union— 
Between separated husband and wife—Co-tenants 
—Right of one to deal with right of alienation of 
other—Transfer of Property Act (IV of 1882), 3.41 
—Question whether transferor held himself out 
owner and transferee made proper 
enquiries is one of fact. 

A partition ja not completed until there hes been 
a division among the co-parceners by metes and 
bounds. If the partition proceedings stop short at 
a severance of the joint status, a position which 
arises on an unequivocal declaration on the part 
of the co-parcener to separate, the co-parceners 
still remain tenants-in-common, and a wife or a 
widowed mother has no further claim than that of 
maintenance out of the family property. Her title 
toa share only crystalizes when there has been 
adivision among the co-parceners by metes and 
bounds and there isno more joint family or co- 
parcenary property left to which she can look for 
her maintenance. It is the disappearance of the 
joint family or co-parcenary property as such which 
is the basis of her right to a share separately 
held, The shares of persons who are not membere 
of the co-parcenary materialise when the joint 
family property is converted into separate property 
by members of the co-parcenary. Hence where there 
is a partition between the father, his sone and their 
mothers and the sons separate their shares by 
metes and bounds the mothers are entitled to 
their shares as soon as thedivision by metes and 
bounds takes place and the fact that they did not 
divide theirshares by metes and bounds inter se 
or from the share of their husband isnot material. 
159 Ind. Oas. 1080 (1), Sheo Dayal Tewaree v. 
Judoonath Tewaree (2), distinguished. 136 Ind. 
Cas. 233 (4), Balabug v. Hukhmabai (5), 87 Ind. 
Cas. 333 (6), and 164 Ind, Cas. 26(7), explained and 
distinguished. [p, 633, cols, 1 & 2.) 
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_ It is only a joint family consisting of co-parceners 
in an undivided estate. who can separate: there can 
be no separation between a husband and his wives. 
[p. 634, col. 2.) 

It is only males ina Hindu family once separated 
that can unite, and only within a limited range, 
and a wife or a husband having once separated 
cannot re-unite. [p. 635, col. 1.] 

It isan elementary principle that no tenant-jn- 
common can deal with the right of his co-tenant in 
the matter of alienations without that co-tenant’s 
express authority. (ibid.] 

finding on a question whether a transferor did 
at any time hold himself out as an ostensible owner 
and induced the transferees to believe him to be 
the sole owner of the property and whether they 
made proper enquiries is a finding of fact. fibid.] 


S.A. from the appellate decree of the 
Court of the Additional District Judge, 
Daryapur, dated September 30, 1937 in 
Oivil Appeal No. 10-A of 1937. 


Rai Bahadur B. B. Kinkhede, for the 
Appellants, 
Mr. T, L. Sheode, for the Respondents, 


Judgment.—This judgment will also 
cover Second Appeal No. 80 of 1938. That 
appeal was filed subsequently, but the 
hearing was accelerated so that the two 
appeals should be heard together. In the 
trial Court the judgments in the two suits 
outof which these two sappeals arise were 
delivered on the same day and so were 
the appellate judgments in the lower 
Appellate Court. The plaintiffs, who are 
the respondents before me, were the same 
in each case, but the defendants were 
different, and the claim in each case was 
one for joiat possession of certain immovs 
able property. 

One Kisan Shende had two wives, 
Radhabai and Gopikabai. He had ason 
by each of them, namely, Pundlik and 
Namdeo, and itis the plaintiffs’ case that 
on May 21,1924 there was a partition in 
the family at the instance of the sons, 
whereby the property was divided into five 
shares and the sons each took their ones 
fifth share and enjoyed it separately, and 
the plaintifis received each a fifth share in 
lieu of maintenance aud they continued to 
live with their husband. It is admitted 
that their shares were not separated by 
metes and bounds from their husband's 
share, The husband Kisan died in 1933, 
and before his death he had disposed of 
some of the property to the defendants 
in these two suits. The contention is that 
in addition to disposing of property which 
fell within his own seperate share, Kisan 
without authority had disposed also of 
property includedin the widows’ shares 
which, since they all three were tenants- 
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in-common, he had no right to do, The 
suits were accordingly brought for joint 
possession of the property thus alienated, 
with the alienees. It is to be noted that 
in the case out of which Second Appeal 
No. 674 of 1937 arises there was ao 
application that among others all the subs 
sequent alienees of Kisan should be 
joined in the suit. The trial Court held 
this to be unnecessary as the suit was 
not one for partition, but one for joint 
Possession. The other alienees were made 
defendants in the other suit, and as the 
suits were heard together, the object of 
the defendants was substantially achieved. 
Indeed so far as thearguments on points 
of law are concerned, the two trial judg- 
ments and the two appellate judgments 
are largely replicas of each other, and the 
judgments differ only in considering the 
evidence advanced on behalf of the res- 
pective alienees and their position in view 
of the pleas raised by them that they were 
purchasers in good faith, having made due 
enquiry from an alleged ostensible owner 
of the property. In the suit out of 
which Second Appeal No. 80 of 1938 arises, 
there were originally two defendants. The 
plaintiffs have succeeded in both the 
Courts below, and only one of the defen- 
dants preferred an appeal, which he lost, 
He alone has appealed in Second Appeal 
No. 80 of 1938, and he alone will be 
considered asthere has been no appeal 
against the decree of the Oourts declaring 
the two widows to be entitled to joint 
possession in respect of the alienation 
made by Kisan in favour of the none 
appealing defendant Kisan Shrawan. We 
are thus concerned, in considering the two 
appeals, with the alienee Govinda Zamuji 
in Second Appeal No, 80 of 1938 and 
Nanuram and his nephews in Second 
Appeal No. 674 of 1937. The alienation 
in favour of Govinda consists of the 
sale of a fieldon March 1, 1927 following 
a loan borrowed by Kisan Shende on 
May 22, 1924, that isto say, theday after 
the partition, The alienation in respect 
of the defendant Nanuram was a mortgage 
by Kisan Shende on April 8, 1929 on 
which the defendants brought a suit and 
obtained a preliminary and then a final 
decree, the date of the latter being De. 
cember 7, 1933. 

The defendants raised indentical pleas 
in bcth cases. They denied that there 
had been any partition whatever on 
May 21,1924 between the plaintiffs, their 
husband Kisan and their sons, and they 
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alleged that Kisan died in a state of 
jointness with kis sons. They pleaded that 
the partition deed which was put in by 
the plaintifs and which is 8 registered 
deed, was fictitious, fraudulent and made 
with the purpose of defeating creditors, 
and that it was never acted on. They 
also pleaded that, assuming that a? partition 
had been effected as set outin the deed, 
nevertheless the two fons only separated 
from the remainder of the family and that 
the remainder of the family stayed joint 
and Kisan continued to manage the joint 
family property in the hands of himself 
and his wives, and that all the alienations 
which Łe effected. were alienations which he 
in his capacity as manager was ccmpetent 
to carry out, It was also alleged that 
Kisan wasthe agent of his wives and had 
authority from them to make the aliena- 
tions, and lastly it was contended that 
Kisan was the ostensible owner and that 
the alienees had dealt with him as such, 
that the transactions had been entered into 
by them after full and proper enquiry 
conducted with due care and that they 
were entitled to the protection afforded 
by s.41 of the T. P. Act. 

All the pleas of the defendants have 
been negatived in both the Courts below 
and it has been held that there was a 
proper partition between Kisan and his 
sons and that the widows in that partition 
acquired each a share equal to that of the 
husband andthe sons. It was held that 
Kisan and his wives after the partition 
were holding the property, which consisted 
of their three shares, as tenants-in-common, 
that as there was no co-parcenary remain- 
ing with them, Kisan could not have 
acted as a manager in respect of his 
dealings with the property, and that he 
had no authority, acting as an agent for 
bis wives, to alienate or dispose of the 
property in any way. It was held that he 
did not hold himself out to be the ostensible 
owner and that the defendants were aware 
of the fact that he was not the sole owner 
of the property. 

In second appeal the factum of the 
partiticn of 1924 is not disputed, but it is 
contended that the position of the wives 
as the result of that partition has not 
been properly appreciated. The subsidiary 
pleas, which have been correctly charac- 
terised in both the Oourts below as in- 
consistent and mutually destructive, in 
respect of Kisan’s alleged position as 
manager of joint family, as agent for his 
wives and as ostensible owner, are again 
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taken before me}; and although it is com- 
prekensible that the defendants should 
take as many pleas as possible in dee 
fending the suit and resisting the plaintiffs” 
claim, the learned Counsel for the appel- 
lante necessarily finds himself embarrassed 
by the multiplicity of grounds urged 
and professes himself unable to say on 
which of them he really relies, It is clear 
that they are mutually destructive and 
inconsistent, as is also the added argument 
that asthe result of partition Kisan was 
the sole owner of the three fifths share 
which remained after each of the sons- 
had taken a one-fifth share, 

It isnot now denied that there was a 
partition in 1924, That is a finding of 
fact, and the evidence in the Courts below 
by which it was attempted to show that 
there had in fact been no partition, was 
thoroughly discredited. But as tothe position 
of the plaintiffe-respondents asthe result 
of this partiticn, two alternatives are set 
up; firstly, that as the result of the par- 
tition the father became the exclusive 
owner ofa three-fifths share and that the 
wives obtained no share at all in the 
partition, and, alternatively, that if the 
wives did obtain a share each, then as a 
consequence of their continuing to live 
withtheir husband, they constituted a joint 
family with their husband as manager of 
their property with the consequent powers 
of alienaticn such as a manager has. 
Taking the first case, the argument is 
based on the proposition that until a 
partition has actually been effected by 
metes and bounds, the right of a wife to 
her sharedoes not become definite, and 
that until there has -been a partition by 
metes and bounds, the wife is entitled to 
no more than msintenance, This contention 
is founded on a decision of their Lords 
ships of the Privy Council in Pratap» 
mull Agarwalla v. Dhanabati (1). In that 
case one Matilal had instituted a suit for 
partition of joint family property, the other 
father, his 
two sons and his mother, Six weeks later 
the male members were the defendants 
in a suit filed by a mortgagee, Again 
six weeks later, inthe partition suit Mst. 
Dhanabati, the mother of the plaintiff who 
was seeking partition, claimed ashare in 
the partition suit, Shortly after this a con- 


(1) 63 O 697; 159 Ind. Cas. 1080; A I R1926P O 
20; 63 I A 33; 1936 O L R 49; 1936 O WN 1; 1936 
A LR82; 8R PO 124; (1938) MWM 5; 2 B R198; 
400WN193;17 P LT 45,62 OL J 45319 NL 
J1;43L W 177; 1938 A LJ 89; 70 MUd 296; 38 
Bom L R 323 (P 0). 
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sent decree was arrived at in the mortgage 
suit, and after this preliminary decree in 
the partition suit was made, but nothing 
further was done and no division of the 
property was carried out. In that preli- 
minary decree Mst. Dhanabati was dec» 
clared entitled to a certain share. It 
was held by their Lordships, reversing the 
decision of the Calcutta High Court, that the 
decision of Mitter, J., in Sheo Dayal Tewaree 
v. Judoonath Tewaree (2) was correct and 
that in partition proceedings the mother 
of the dividing co-parceners, her sons (and 
this would also hold good for the wife when 
the dividing co-parceners are her husband 
and their sons), can never be recognised 
as the owner of such share to which she 
division has 
been actualiy made; the mere severance 
of the joint status of a Hindu family is 
insufficient to enable the mother to claim a 
share, and, asin the case under considera« 
tion there had been no more than a change 
of status in the family and as there had 
been no actual division of the property 
among the co-parceners although their 
shares had been determined, it was held 
that Mst. Dhanabati was not entitled to a 
share, that she was entitled to no more 
than maintenance as the members ofthe 
joint family continued to enjoy the pros 
perty in common as before, and that the 
male members who were parties to the 
mortgage suit were fully liable to the 
plaintiffs in that suit to the extent of the 
whole of their property. That decision, 
however, has no real application in the 
present case, A partition is not completed 
until there has been a division among the 
co-parceners by metes and bounds. If the 
partition proceedings stop short at a 
severance of the joint status, a position which 
arises on an unequivocal declaration on the 
part of theco-parcener to separate, the co» 
parceners still remain tenants-inecommon, 
and a wife or a widowed mother has no 
further claim than that of maintenance 
out of the family property. Her title to 
a share only crystalizes when there has 
been a division among the co-parceners 
by metes and bounds and there is no mere 
joint family or co-parcenary property left 
to which she can look for her maintenance. 
It is the disappearance of the joint family or 
cC-parcenary Property as such which is the 
basis of her right to a share separately 
held. Now, in Pratapmull Agarwalla v. 
Dhanabatt (1) there had been no final 
division of the co-parcenary property to 
(2)9W R61. 
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be enjoyed in severalty by the various c= 
parceners any more than there had been in 
Sheo Dayal Tewaree v., Judoonath Tewaree: 
(2); but in the case which I am con- 
sidering there had very definitely been a 
partition by metes and bounds between 
the co-parceners; the sons had each taken 
their one-fifth share and their property is: 
set out in the partition deed, and there 
is ample evidence to show that they have 
treated the property as their owa sepatate 
property and have indeed effected aliena- 
tions .of it, unquestioned. by their father 
or their mothers. The partition deed it- 
self states that the partition is not only be- 
tween the father and the sons but between 
the mothers as well, and it follows that as- 
soon as this division by metes and bounds. 
had taken place, the plaintiffs became 
entitled to their share. The fact that they 
had not divided their shares by metes and: 
bounds inter se or from the share of the- 
father is immaterial. Once the co-parcenary 
property had been divided (and it is only 
the co-parceners who can divide such pro- 
perty), the wives were entitled to a share. 
It is contended that the partition was 
between the father and the sons alone. 
In that case the shares would have been 
one-third each, and the terms of the 
partition deed itself are against this. It 
would not then have been mentioned that 
the partition was between all the five 
members of the joint family, neither would 
it have been stated, as it has been stated,. 
that the father and his wives contemplated 
coutinuing to live together, That the 
intention was that the wives should have 
a share each is a finding of fact, and the 
Jaw is that the shares of persons who. 
are not members of the co-parcenary 
materialise when the joint family property 
is converted into separate property by 
members of the co-parcenary, as has heen 
done in this case. 


I now turn to the alternative position. 
propounded, that when the sons separated, 
the remainder of the family consisting of 
the father and his two wives remained 
joint and that the father Kisan continued 
as manager of the joint family property. 
In the first place it is argued that females- 
can be members of a joint family, and 
support for this contention is sought in a. 
Divisional Bench decision ofthis Court in 
Draupadi v. Vikram Krishna (3). In that 
case the question considered was the rights. 


(3) AI R 1938 Nag 423 (429); 179 Ind. Cas, 62; I L. 
R (1939) Nag 88; 1938 NL J 237; 1IL RN 264, 
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of more than one surviving widow, all the 
male members of the joint family having 
died, to adopt, and in the judgment the 
phrase, on which reliance is placed, occurs. 
“It is apparent that joint family may consist 
of surviving female members only”. How, 
the wives of husbands who are members 
of a joint family are themselves members 
of that joint family, and when all the 
male members are dezd and female mem- 
bers alone survive, it follows that they 
are still members of that joint family, and 
that the joint family property which has 
passed to the widow of the last male 
holder of that family revives as joint 
family property in the hands of an adopted 
son who, by virtue of his adoption, is 
born into the joint family, and any son 
adopted by another widow of the joint 
family would be entitled to share equally 
in that property which in the hands of 
the adopted sons is jointfamily property, 
The crucial point, however, in the case 
before me is not whetber Kisan Shende 
and his wives could be considered to 
form a Joint family after the disruption 
of the joint family on the partition, but 
whether the property which they had was 
Joint family property susceptible to the 
Management of Kisan. After the partition 
there was no longer any co-parcenary 
Property; it had become separate property 
in the hands of the co-parceners and the 
wives, There was thus no co-parcenary 
property for the father to manage. If 
the nucleus of the family that remained 
after the sons had taken away their 
Shares had consisted of male members as 
well as female, then the position of the 
remaining members as a joint family in 
Possession of joint family and co-parcenary 
property (the terms are synonymous) might 
be arguable, and the cases on which relie 
ance has been placed would be apposite. 
These cases are Tikkilal v. Gulabchand 
(4) and three Privy Council cases Balabux 
v. Rukhmabai (5), Palani Ammal v. Muthu 
Venkatachal Moniagar (6), Purnananthacht 
v. T. S. Gopalaswami (7). In Balabuz v. 

(4) 27NL R 343; 138 Ind. Oas. 233; A IR 1932 
Nag 15; Ind Rul. (1932) Nag 25. 

> 300 725; 301 A 130;7 OW N 642; 8 Sar 470 


Je 
(6) 48 M 254; 87 Ind, Oas, 333; A I R1925PO 
49; 52 TA 83:48 M L J83; 6 PLT 18391 LW 
43); (1936) MW N 330; 3 Pat LR 126; 27 Bom LR 
lé T ; 233A LJ 746; R6 A (PO) 
) A I R1936 PO 281; 164 Ind. Cas. 26; 63 I A 
436; 1936 O LR 482 (9; 1936 AL R 71839 RP O 
72; 2B_R 763; 1936 OW N 709; 44 LW 499; 71 
ML J 554; (1936) A L J 1094: (1936) M WN 1189 (2); 
38 Bom L R 1247; 41 O W N 14; 17 P L T910 (PO), 
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Rukhmabai (5) it was laid down that when 
one co-parcener separates from the other, 
there is no presumption that the others 
remain united and that an agreement 
among the remaining co-parceners to remain 
united or to reunite must be proved like 
any other fact. In Palani Ammal v. Muthu ` 
Venkatachal Moniagar (6) this statement of 
law was more sharply defined by the 
decision that an agreement by the remain- 
ing members to continue undivided may be 
inferred from conduct subsequent to the 
separation of a member of the joint family. 
Finally, in Purnananthachi v. T. S. Gopala- 
swami (7), which approaches most nearly 
to the facts under consideration, it was 
held that where in an instrument of par- 
tition one number of a family had separated 
and the instrument provided for the 
division of the remaining portion among 
the remaining members, but with the 
proviso that the remaining members should 
continue joint until the death of the eldest 
member, this amounted to no separation of 
the remaining members at the moment, 
but a continuance of the joint estate sube 
ject to a contract regarding what is to be 
done in the future. It was pointed out, 
however, that an instrument of this des- 
cription was extremely rare and must be 
expressed in clear and unambiguous terms 
so as to render inoperative for the time 
being the ordinary rule that the departure 
of one member from the joint family with 
his share does operate as a severance of 
status among the others. All these deci- 
sions, however, are founded on the basic 
assumption that among the members of 
the family remaining joint there are cos 
parceners with the power and indeed, as 
in Purnananthachi v. T. S. Gopalaswami 
(7), the obligation to separate at a future 
date. It is only ajoint family consisting 
of co-parceners in an undivided state who 
can separate; there can be no separation 
between a husband and his wives and 
there is here no cceparcenary in existence, 
A manager has only the power of dis- 
position over co-parcenaty property, and 
nothing that Kisan did was done by him 
in his capacity as a manager of joint 
family property. In the Courts below, as 
it appears from the judgments,. it was 
also contended that in the event of it 
being held that the partition did effect 
a separation of the wives in respect of 
their shares, there had been a reunion 
between Kisan and the plaintiffs. That 
contention was negatived, and it is now 
claimed before me that a reeunion never 
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was the defendants’ case. It certainly does 
not appear in the pleadings, but evidently 
it was argued, The proposition is of course 
quite unsustainable. It is only males in a 
Hindu family once separated that can unite, 
and only within a limited range, and a 
wife or a husband having once separated 
cannot reunite: Vide Hira Singh v, Manglan 
(8), a case which in substance, although it 
does not so appear from the head-notes, 
approaches the facts of the case now 
under consideration. The estate of jointe 
ness contemplated in the Privy Council 
decisions which have been cited presup> 
poses the existence of co-parcenary property 
in the hands of the remaining members 
a situation which is impossible when only 
one male member remains who has taken 
his separate share. The decision of the 
Oourts below on this point is upheld, 

It follows that the alienations by Kisan 
Shende were not made by him as manager 
and that the property which he and his 
wives held was held by them as tenants-in- 
common. It is an elementary principle that 
no tenant-in-common can deal with the right 
of his co-tenant in the matter of aliena- 
tions without that co-tenant’s express 
authority, and there is no evidence whate 
ever that any such authority was given, 
and no such authority can be inferred, 
There can of course be no doubt that Kisan 
did manage all the agricultural operations 
on behalf of his wives and that his wives 
took no interest in the superintendence of 
their property at all. It would indeed be 
unnatural if, living with theirhusband as 
they had lived in the past, they should do 
anything else. But lack of interest cannot 
operate as acquiescence in the disposition of 
their property in which they were common 
tenants. 

We now come tothe last point, namely, 
whether Kisan did at any time hold him- 
self out as an ostensible owner and induced 
the two appellants to believe him to be 
the sole owner of the property and whether 
they made proper enquiries. On this point 
too the decision of the lower Appellate 
Oourt must be upheld if for no other 
reason than that the finding of the Courts 
below in this respectis a finding of fact, 
whether proper care was taken or not is 
a question of fact and not of law, and 
it cannot be said that the Courts below 
have failed to consider the question cr to 
give it due attention. In respect of each 
appellant a careful analysis of the conten- 


(8) 9 L 324; 108 Ind. Oas. 897; A I R1928 L 
122; 29 P L R 697. = 
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tion was made, and a decision reached. 
which cannot be challenged. I may add, 
although it is unnecessary, that a perusal 
of the evidence on which this finding is 
based can, in my opinion, lead to no other 
conclusion than the one which has been 
reached. 

Both appeals fail and are dismissed 
with costs. 

8, Appeals dismissed, 
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Bombay District Municipal Act (III of 1901),s. 59 
(x-a)—S, 59 (x-a), if suficient authority to enable 
Municipality to impose terminal taz—-Terminal tax, 
scope of—Liability to pay such tax, when arisee— 
River—Navigabdility, tests of —Land bounded by river 
—Distinctien between tidal and non-tidal rivers— 
Boundary, determination of, in both cases. 

The word ‘may’ used in cl. (@-a) of s. 59, Bom, 
District Municipal Act means no more than ‘can’ or 
‘could be.’ It does not mean ‘has been’. The langu- 
age of cl. (z-a) ofa, 59, shows that it wasnot the 
intention of the Legislature to provide that the 
Municipality should not levy any othertax which 
under the rules made under cl, (a) of s. 80-A, 
sub-a, (3), Govt. of India Act, a local authority could 
impose unless it had been actually authorized to 
impose it by a law made by the local Legislature. 
The clause merely described what taxes, other than 
those specifically mentioned, a local authority could 
impose, and the description was that they were to 
be such taxes as it was within the power of the 
losal Legislature to authorize a Municipality to. 
impose, in other words, such taxes as were mention- 
ed in Sch. II, Scheduled Tax Rules. Hence s. 59 
(x-a), is itself sufficient authority to enable the 
Municipality to impose a tax without being autho- 
rized to impose the tax by Special Act of the local 
Legislature. fp. 837, col. 2; p. 638, col. 1.] A 

The terminal tax is Jeviable on all goods entering 
Municipal limits whether they are intended for con- 
sumption within the cityor whether they are mere- 
ly in transit through the city to some other place. 
The goods need not be actually brought before a 
naka, The goods are liable to pay the tax on import 
as soon as they are brought within Municipal limits, 
Hence the Municipality is entitled to seize the 
goods as soon as they enter the Municipal limits, 
[p. 638, col. 1.) 

The generally accepted test as to whether a river 
is navigable or not is whether it allows ofthe pas- 
sage of boats at all times of the year. 46 Ind, Oas. 
305 (1), relied on. fp. 638, col. 2.) 

Where land is said to be bounded by a river, a 
distinction must be taken between tidal rivers and 
non-tidal rivers;in the case of non-tidal rivers or 
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streams, the houndary is in general the line of 
mid-stream, inasmuch as, in the absence of all evi- 
dence to the contrary, the bed of such rivers and 
streams is presumed to belong to the riparian 
owners, But in the case of tidal and navigable 
rivers in those parts of rivers where the tide flows 
and reflows, the soil between the medium high water 
mark and medium low water mark prima facie 
belongs to the Orown, and, therefore, the boundary 
between the bed of a tidal river and the adjoining 
land is, as a general rule, the line of medium high 
water mark, 47 Ind, Oas,606 (2), relied on, (ibid) 


S. A, from the decision of the District 
Judge, Surat, in Appeals Nos. 67 and 66 
of 1937. 

Messrs, H. M.Choksi and C.S. Trivedi 
(in No. 83) and Messrs. M. P. Amin and 
H. M. Choksi(in No. 105), for the Appellants. 


Messrs, M. R. Vidyarthi and S. M. 
Vidyarthi (in No. 81) and Messrs. H. O. 
Coyajee, M.K.Vidharthi and S, M, Vidyarthi, 
(in No. 105), for the respondent. 


N. J. Wadia, J.—These appeals arise 
out of two suits against the Municipility 
of _Bulsar. Suit No. 85 of 1936, from 
which Second Appeal No. 105 arises, was 
filed by two plaintiffs Messrs. Manibhai 
Ohhotubhai & Oc. and Shah Narottamdas 
Harjivandas & Oo., to recover from the 
Municipality a eum of Rs, 180 as the 
price of six bags of sugar, which, it was 
alleged, were illegally attached and sold 
by the Municipality for recovery of 
terminal tax and Rs, 325 by way of 
damages. The Second Suit No. 87 of 
1936, was filed by the firm of Shah 
Narottamdas Harjivandas & Oo. for a 
declaration that the Municipality was not 
entitled to demand terminal tax or any 
other tax on goods which were not brought 
within the limitsofthe Municipality and to 


the naka appointed by the Municipality.- 


In the alternative the plaintiff prayed for 
a declaration that the Municipality had no 
right to demand terminal tax or any other 


tax on gcods landed atthe Auranga -river . 


or atthe Lilapur Dhakka or the Bhadeli 
Dhakka of the Auranga river, Plaintiff 
No, 1 in Suit No. 85, Manibhai Obhotubhai 
& Co, isafirm doing business in sugar, 
tea, ete.. in the village of Lilapur, situate 
ed on the northern bank of the Auranga 
river opposite to, the-town of Bulsar, 
which is situated on the southern bank. 
Plaintiff No. 2in ‘that suit, Shah Narottam 
das Harjivandas- &.Co. is a ‘firm of com- 
misson agents doing business in Bulsar, 
Tt is alleged that on October 23, 1935 
plaintiff No. 2 had brought fifty bags of 
sugar from Bhavnagar on the ship, “Labhe 
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sawi." The bags were for plaintiff No. 1 firm 
and were to be sent to them at Lilapur and 
were not intended to be landed in Bulsar. 
There were along with the consignment fifty 
other bags of sugar brought by plaintiff 
No. 2 firm on the same ship for theirown | 
use. These were landed in Bulsar and the 
terminal tax on them was duly paid. A 
demand was made by the municipal naka 
clerk for terminal tax on the fifty bags 
which were to be sent to plaintiff No. 1 
at Lilapur. On this demand being refused, 
the municipal clerk seized the six bags 
of sugar which had been unloaded from 
the ship into a cart, and attached them for 
recovery of the terminaltax. The amount 
claimed for the terminal tax was Rs. 68, 
Three out of the six bags were sold and 
a sum of Rs. 70-40 for the amount due 
for the tax and for expenses was credited 
to the Municipality, and plaintiff No. 2 
from whom the bags had been attached, 
was asked to take away the remaining bags 
of sugar and the balance of the sale proe 
ceeds. Plaintiff No. 2 refused to take deli- 
very of the unsold bags and of the balance 
alleging that the goods belonged to plaintiff 

0, 1. 

The contention of both the plaintiffs 
was that the place where the goods were 
attached was outside the limits of the 
Bulsar Municipality which had therefore 
no right to levy terminal tax on the goods; 
that the goods were not brought into the 
limits of the Bulsar Municipality and 
was not intended to be so brought, and 
that they were not therefore liable to pay 
terminal tax to the Municipslity, It was 
furlher contended that the seizure of the 
goods by the Municipality was illegal and 
also that it was excessive. Both the 
suits were tried together and were disposed 
of by the same“ judgment, both in the 
trial Court and in thé lower Appellate 
Court. The trial. Court held thai the 
Municipality was entitled to charge 
terminal tax on goods not brought to the 
cetroi naka; that it was also entitied to 
levy thé tax on goods which -were unloaded 
on the southern bank ofthe Auranga river 
as well as on goods unloaded in carts stand- 
ing in the middle of the river, and that the 
gocds were seized within municipal limits. 
It therefore dismissed the plaintiffs’ suit 
and directed that plaintiff No, 2 should be 
entitled to the return of Rs. 6-4-0,the balance 
of the sale proceeds of the three bags 
which had been sold, as well as the three 
unsold bags or their price, if they had been 
already sold because of the failure of the 
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plaintiffs to take delivery of them. This 
judgment was confirmed in appeal by 
the District Judge of Surat, and the plain- 
tiffs have come in appeal. 


The first contention urged before us 
is that the Bulsar Municipality had no 
power to levy terminal tax at all. This 
contention was not raised before the trial 
Court. It was first raised in tha District 
Court, and being a pure point of law was 
allowed to be raised. Under r. 3 of the 
Terminal Tax Rules and Byesrlaws of the 
Bulsar Town Munsicipality, which were 
sanctioned by the Commissioner, N. D., in 
May 1927 the Municipality is entitled to 
levy terminal tax on the goods specified in 
the schedule, the tax being payable on 
import of the goods into the Municipality. 
Section 59, Bombay District Municipal 
Act, IIL of 1901 by which the Municipality 
in suit is governed, provides that subject 
to any general or special orders which the 
Governor-in-Council may make in this 
behalf, any Municipality (a) after observ- 
ing the preliminary procedure required by 
8. 60 and (b) with the sanction of the 
Commissioner may impose certain specified 
taxes which are mentioned at items (2) to 
(x) of the section and (a-a) “any other 
tax which, under rules made under cl. (a) 
of s, t0-A, sub-s. (3), Govt. of India Act, 
local authority may be authorized to impose 
by any law made by the local Legislature 
without the previous sanction of the Gover- 
nor-General.” It is under the authority of 
this clause, which was introduced “into 
the Bombay District Municipal Act, by 
Act XX XVIII of 1920, that the Municipality 
has been levying the terminal tax, The 
contention of the plaintifis is that under 
the provisions of this clause the Municipality 


cannot levy this tax unless it has been: 
specifically authorized to do so by.a law. 
made by the local Legislature, The conten-- 


tion of the defendant Municipality is that 
cl. (x-a) itself ig. sufficient authority to 
enable the Municipality to impose the tax 
and it has imposed the tax as required 
by the section with the s:nction of the 
Qommissioner. Section &0-A, Govt. of 
India Act, 1919 provides that: 

“(3) The local Legislature of any province may 
not, without the previous sanction of the Governor- 
General, make or take into consideration any law 
(a) imposing or authorizing the imposition of any 
new tax unless the tax is a tax scheduled as exempted 
from this provision by rules made under this Act.” 

The Scheduled Taxes Rules, which came 
into force on December 16, 1920, provided 
inter alia that: > 

“3 The Legislative Council of a province may, 
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without the previous sanction of the Governor- 
General, make and take into consideration any 
law imposing or authorizing any local authority 
to impose, for the purposes of such local authority, 
any tax included in Sch. II to these rules,” 


Schedule If mentioned eleven different 
kinds of taxes and included a terminal tax 
on goods imported into or exported from a 
local area. Act XXXVIII of 1920 by which 
sub-cl, (x-a) was introduced into s. 59, 
Bom. District Mun, Act, came into force 
on September 14,1920, that ia before the 
publication of the Devolution Rules. Sub- 
cl. (x-a) cf s. 59, Bom. District Muni. Act, 
follows the wording of r. 3, Devolution Rules. 
We are unable to accept the contention of 
the appellants that the Municipality could 
not impose a terminal tax unless it was 
authorized todo so by a Special Act of the 
local Legislature. The language of cl. (x-a) 
of 8.59, in our opinion, shows that it was 
not the intention of the Legislature to pro» 
vide that the Municipality should not levy 
any other tax which under the rules made 
under cl, (a) ot s. 80-A, sub's. (3), Govt, 
of India Act, a local authority could impose 
unless it had been actually authorized to 
impose it by a law made by the local 
Legislature. The clause merely described 
what taxes, other than those specifically 
mentioned, a local authority could impose, 
and the description was that they were to 
be such taxes as it was within the power 
of the local Legislature to authorize a 
Municipality to impose, in other words, 
such taxes ag were mentioned in Sch, II, 
Scheduled Taxes Rules. The only reason 
apparently why the taxes are described in 
the manner in which they have been in 
sub-c], (xa) is that at the time when the 
terminal tax was introduced in the District 
Muni Act, the Devolution Rules had not 
‘been brought into force. It was therefore 
nécessary to describe the other taxes which 


ja ‘Municipality could raise by saying that 
-they were such taxes as the local Legis- 
- lature could authorize a local authority to 


imipose by a law passed by the local Legis- 
lature without the previous sanction of the 
Governor-General. The word ‘may’ used 
in cl, (#-a) seems to us to mean no more 
than ‘can’ or ‘could be’. It does not mean 
‘has been.’ If the intention of the Legie- 
lature in introducing this clause had been 
to require that there should be specific 
legislation by the local Legislature 
authcrizing the imposition.of any particular 
tax by a local authority, the concluding 
words of the clause “without the previous 
sanction of the Governor-General” would 
not have been used. It would have been 
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sufficient to say that “a local authority 
could impose any other tax which under 
the rules made under subss. (3) of s. 80-A, 
Govt. of India Act, a local authority had 
been authorized to impose by any law 
made by the local Legislature.” The use 
of the words “without the previous sane- 
tion of the Governor-General” seems to 
suggest that cl. (x-a) was intended merely 
fo indicate that the other taxes which a 
local authority could impose were such as 
were mentioned in Sch. IT of the Scheduled 
Taxes Rules, which specified the taxes 
which a local authority could be authorized 
to impose by any law made by the local 
Legislature without the previous sanction 
of the Governor-General. That being so, 
in our opinion, the view taken by the trial 
Court and the learned District Judge that 
s. 59 (x-a), Bom. District Muni. Act, is 
itself sufficient authority to enable the 
Municipality to impose a terminal tax is 
correct, 


While on this point, I will dispose of one 
other objection which has been urged with 
regard to the power of the Municipality to 
levy this tax. It is contended that the 
Municipality has no power to impose a 
terminal tax on goods in transit which are 
not meant for consumption within the limits 
of the Municipality. In our opinion there 
is no force in this contention. The Munici» 
pal Rules and Bye-laws dealing with the 
terminal tax define it as 

“an octroi levied on the import into the said Muni. 
cipality of goods speciffed in the Terminal Tax 
Schedule, such octroi not being liable to be re- 
funded.” 

“Import” is defined in the Rules as mean”! 
ing “conveying goods by railway or by ship 
or otherwise into municipal limits.” It is 
clear therefore that the tax is leviable on 
all goods entering municipal limits whe» 
ther they are intended for consumption 
within the city or whether they are merely 
in transit through the city to some other 
place. The specific provision that the ter- 
minal tax was not liable to be refunded 
is not capable of any other interpretaticn 
than the one which we have put on it, 

The next contention of the appellants, 
and the principal one in the appeal, is that 
the place where the terminal tax was 
demanded and the goods were seized by 
the Municipality for non-payment of the 
tax, was not within the municipal limits 
at all. For this purpose it is necessary to 
gointo the question of the boundaries of 
the Municipality. By Govt. Notification 
No. 2126 of May 27, 1895, (Ex. 65) the 
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northen boundary of the Bulsar Municipas 
lity was given as “the Auranga river.” 
According tothe Gazetteer of the Bombay 
Presidency, Gujrat, Vol. II, p. 27, the town 
and port of Bulsar is situated on the left 
or southern bank of the Auranga river 
about four miles from the place where the 
river enters the sea, Tha Auranga river 
is described in the Gazetteer as being a. 
tidal stream for the last fifteen miles 
navigable by boats of fifty tons and under 
for about six miles from the sea. West 
of Bulsar, according to the Gazetteer, the 
depth of the river at low tide varies from 
seven to nine feet, It is not disputed before 
us that the river is a tidal river, and 
although some attempt was made to contend 
that it was not a navigable river throughout 
the year at all times of the day, it was 
finally conceded that the river must be 
treated as a navigable river. The generall 

accepted test as to whether a river is 
navigable or notis whether it allows of the 
passage of boats at all times of the year: 
Secretary of State v. Bijoy Chand (1) the 
Law of Riparian Rights, Tagore Law 
Lectures, 1489, p. 110. Judged by this test 
the Auranga is clearly a navigable river. 
On behalf of the Municipality reliance is 
placed on the principle laid down in several 
cases, both Indian and English, that where 
a property is bounded by a road or a 
river, the boundary, even if given as the 
road or the river, is the middle of the 
road or river as the case may be. This 
principle is clearly not applicable to the 
case of a river whichis tidal and navig- 
able, Halsbury in dealing with tidal rivera 
(Vol. 3, Edn. 2, p. 139, para. 241) points 
out: 

“Where land is said to be bounded by a river, a 
distinction must be taken between tidal rivers and 
non-tidal rivers, for, in those parts of rivers where 
the tide flows and reflows, the soil between the 
medium high water mark and medium low water 
mark prima facie belongs to the Orown, and there- 
fore the boundary between the bed of a tidal river 
and the adjoining land is, as a general rule, the 
line of medium high water mark.” 

He then points out that in the case of 
non-tidal rivers or streams, whether navig- 
able or not, the boundary isin general the 
line cf mid-stream, inasmuch as, in the 
ahsence of all evidence to the contrary, the 
bed of such rivers and streams is presumed 
to belong to the riparian owners usque ad 
medium filum aque, Under s, 37 of the 
Bombay Land Revenue Oode the beds of 
rivers are the property of Govt. Tae 
same principle has been held applicable in 

(1) 46 0 390; 46 Ind. Cas, 305; AI R 1919 Cal, 
768: 220 W N 872, NE : 3 
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India: vide Venkata Lakshminarasamma v. 
Secretary of State (2)in which it was held 
that the principle, that in the case of a 
grant of land by Govt. described as 
bounded by a river the presumption is that 
the grant passes to the grantee the bed of 
the river ad medium filum aque, applied 
to non-navigable rivers, The judgment of 
the Full Bench pointed out that in the 
case of navigable rivers the presumption 
has been laid down the other way by the 
Judicial Committee in several cases. Tho 
Auranga river being a tidal navigable river, 
the bed of the river belong to the Crown 
up to the line of medium high water mark, 
that is, the line of the medium tide be- 
tween the spring and the neap tides 
throughout the year: Halsbury, Edn. 2, 
Vol, 33, p. 522. 

Both the trial’ Court and the lower 
Appellate Court have rightly held that the 
jurisdiction of the Municipality extends 
up to the line of the medium high water 
mark of the river; but they have fallen into 
an error in interpreting these words, and 
have taken the medium high water mark 
of the river as being the same thing as the 
middle line of the river ad medium filum 
aque and it is this confusion which had 
led both Courts to the finding that the 
place where the ship was standing and 
where the goods were attached was 
within the limits of the Bulgar Munici- 
pality. 

It has been found that the bed of the 
river is actually 1056 feet broad, and as the 
portion of the bed in which the water 
was flowing at the time when the gonds 
were attached was only thirty to forty feet 
broad and was more than 638 feet from the 
northern bank of the river, the ship was 
clearly within the half of the river bed 
on the southern cr Bulsar side. But this 
obviously would not bring the place within 
the jurisdiction of the Bulear Municipality. 
The evidence of the municipal terminale 
tax clerk, Manibhai (Ex. 131), is to the 
effect that at the time of high tide the 
water touches the Custom House banisters 
on the Bulsar side. The evidence of 
Jivanji (Ex. 128), another terminal tax 
clerk in the service of the Municipality, 
is that at high tide the water touches the 
stepe of the Oustom House on the Bulsar 
side. This would take the high tide 
mark on the Bulsar side about thirty to 
forty feet further up the bank than the 
point indicated by the other clerk. The 


(2) 41 M840; 47 Ind. Oas. 606; A IR1919 Mad. 
965; 35 M LJ '159(F B), 
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oral evidence and the plan prepared by the 
Commissioner show that the actual portion 
of the river in which the water was flow= 
ing at the time of the attachment was 
more than one hundred feet from the 
Custom House, It further appears from 
the evidence of the Municipal Officer who 
actually made the attachment of the goods 
that at the time of the attachment the ship 
was fifteen to twenty feet from the southern 
or Bulasr edge of the water. At the time 
when the attachment was made the tide 
must have been low since the bed of the 
Stream, which according to the Oommis- 
sioner’s planis said to be three hundred 
feet broad at the time of full tide, was at 
the time of the attachment only thirty to. 
forty feet broad. It is clear therefore that 
the ship was standing at a place beyond 
the line of medium high water mark. It is 
unfortunate that owing to the fact that 
there was a confusion in the minds both 
of the trial Court and of the parties as to- 
what the line of medium high water mark 
meant, no attempt was made to determine 
accurately the exact point of the line of 
medium high water mark. If we had the 
slightest doubt whether the place where 
the ship was standing and where the 
seizure was made did or did not lie above 
that line, we would have sent the case 
dowon to the trial Oourt for a finding on 
the question, But the evidence of the re- 
cord is, in our opinion, such as to leave 
no rcom for doubt that the line of the 
medium high water mark of the river was 
clearly at a point much higher than the 
place in the bed of the river where the 
ship was lying and close to which the 
actual attachment of the goods took place. 
As I have pointed out, at the time when. 
the goods were attached the river was. 
only thirty to forty feet broad and the 
ship was in the middle of this narrow 
strip of: water since it was fifteen to- 
twenty feet from the edge of the water, 
That being so, however low the line of 
medium high tide may be, it could not 
possibly be lower than the centre of the 
river at low tide. Itis clear therefore that 
the ship was standing at a place much. 
below the line of medium high water 
mark, and on the evidence cf the two- 
municipal clerks it is clear that the goods 
were attached very close to the ship. One- 
cf the clerks Jiwanji (Ex. 128) says that 
the cart that was seized was standing on 
the Bulsar side of the ship, but touching 
it. The other clerk Manibhai (Ex.-131) says 
that the cart in which the attached goods. 
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were loaded was standing on the Bulsar 
side of the ship, some five to six feet away 
from it, the ship being 20 feet away from 
the southern or Bulsar edge of the water. 
Clearly therefore the place where the bags 
were seized was well below the line of 
medium high water mark and therefore 
outside the limits of the Municipality. 

It was contended by the learned Counsel 
for the Municipality that according to the 
boundaries of the Municipality as given 
in the netification of 1895, to which I 
have referred, the whole of the Auranga 
river was included within the municipal 
limits. He points out that the northern 
boundary is given as “‘the Auranga river" 
and not up to the Auranga river. In support 
of his contention he relies on certain evi» 
dence which shows that the Municipality 
has been levying terminal tax on goods 
brought up the river for many years, and 
that since the year 189] the Municipality 
has been receiving from the District Local 
Board half the prceceeds of the auction sale 
of the ferry rights across the river 
opposite Bulsar town. Neither of these 
two facts, even if proved, would in our 
opinion be sufficient to establish that 
the Municipality had been granted the 
whole of the river. Nor does the language 
- used in the Notification of 1895 in describ- 
ing the northern boundary as the river 
justify the inference which the learned 
Counsel for the Municipality asks us to 
draw, that the whole of the river was 
included in the municipal limits. In our 
opinion, the bed of the Auranga river 
vests in the Orown and not in the Munici- 
pality, and as the place where the ship 
was standing and the place where the 
goods were attached were both below the 
line: of “medium high water mark, which 
is the boundary of the municipal jurisdic- 
tion, the Municipality was not entitled to 
levy terminal taxon the goods which were 
seized from plaintiff No. 2, The plaintiffs 
in Suit No. 85 of 1936 are therefore entitl- 
ed to a refund of the value of the three 
bags of sugar which were seized and sold 
by the Municipelity, and to a return of 
the three unsold bags or their price, if 
they have been sold subsequent to the 
judgment of the trial Court. We agree 
with the view which the trial Court and 
the lower Appellate Court have taken that 
the seizure was not excessive. The plaint- 
iffs were not therefore entitled to any 
damages, 

On the view which we have taken it is 
mot necessay to.discuss at length the furs 
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ther contention of the appellant that the 
Mnnicipality was not entitled to seize the 
goods unless and until they were brought 
to the municipal naka. According to the 
English version of the Municipal bye-leaws 
the goods were liable to pay the tax on 
import as soon as they were brought within 
municial limits, and even the Gujarati 
version of the bye-laws does not necese 
sarily mean that they beceme liable to 
duty only if they are actually brought to 
the naka, The liability in our opinion 
arises as soon as the goods enter municipal 
limits, Both the appeals must therefore 
be allowed and the plaintiff's suits decreed, 
In Appeal No. 105 of 1939 the appellants 
will be entitled to recover the sum of 
Rs. 76-€-0 the price of the three bags of 
sugar which were sold by the Municipality, 
and the three bags of sugar which remain- 
ed unsold, or their price if they have been 


sold subsequent to the decree of the trial: 


Court. As the appellants have succeeded 
as regards their main contention, we con- 
sider that they are entitled to their costs 
throughout on the portion of their claim 
which has been allowed. Appeal No. 81 
of 1939 will also be allowed. The plaintiff 
will got a declaration that. the Bulsar 
Municipality is not entitled to demand 
terminal tax or any other tax for goods 
which are not brought within the limits 
of the Bulear Municipality on the side of 
the river Auranga, that is above the line 
of medium high water mark of the 
Auranga river on the southern side. The 
parties will bear their own costs through- 
Out. 


D, ` Appeal allowed. 


RANGOON HIGH COURT 
Criminal Revision No, 128-B of 1939 
June 5, 1939 
Mospg.y, J. 

MA KHIN YI—APPLIOANT 
versus 
EDWARD KHIN MAUNG— 
RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 488 
—Criminal Courts jurisdiction, if ousted “in all 
cases by mere petition of compromise—Order for 
monthly maintenance based on compromise, whether 
can be enforced by Criminal Court—Oompromise re- 
lating not only to amount of monthly maintenance 
but also embodying other terma or conditions— 
Order based upon it, èf can be passed or enforced— 
Maintenance order for wife and” three children— 
Two children living with husband at time of enforc- 
ng order—Order cannot be enforced—Remedy of 
wife. 
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It is impossible to say generally in all cases, 
merely because a compromise petition between the 
parties has been filed, that there is no longer a 
refusal or neglect by the husband to maintain his 
wife and thatthe jurisdiction of the Court is ousted 
hy, the application for compromise. The refnsal or 
neglect in question is refueal made or neglect com- 
mitted before the proceedings commenced, and not 
e refusal or negleot that arose after the initiation 
of the proceedings. An order for monthly mainten- 
ance slone based on an application of compromise 
js not illegal. Where, however, the compromise not 
merely relates to the amount of monthly mainten- 
ance but embodies other consideration or terms or 
Conditions, then the order based on the compromise 
goes beyond the scope allowed toa Oriminal Oourt, 
and a Oriminal Court has no jurisdiction either to 
pass or enforce if. 

Both parties to proceedings under s. 488 filed a 
joint petition for a consent order, which was heared 
“ compromise petition.” Orders gwere accordingly 
passed in terms of the petition, and it was directed 
that the husband keep his-three children with the 
wife from the date of the application for main- 
tenance; that the wife educate, feed and 
clothe the children properly; and that the hus- 
band pay the wife Re. 20 a month from the 
date of the application and Rs, 25 a month from 
a date 8 year from that for the maintenance of his 
wifeand children: 

Held, that the application for compromises and 
the order based thereon clearly contained terms and 
conditions which were not within the jurisdiction 
of the Criminal Oourt to order or enforce. 

Oase-law discussed.] 
here an order for meintenance prescribed a 
certain amount for the maintenance of the wife and 
three children but at the time of the application for 
-enforcement of the order two of the children were 
with the husband 

Held, that the order had become ofno effect, in 
that it could not be partially enforced, and that 
the wife's remedy was to make a fresh application 
for maintenance, 37 Ind. Oas. 311 (7), relied on. 


Or. R. from the order in review of the 6th 


Additional Magistrate, Bassein, in Criminal 
Miso? No. 20 of 1938. 


Mr. Hunoose, for the Applicant. 
Mr. Twa Aung, for tha Respondent, 


Order.—This is an application in revi- 
gion against an order passed under s. 483, 
subs. (3), Criminal P. O. refusing to ene 
force a previous order for maintenance. 
Two grounds were given for this refusal, (1) 
that the order was passed on a compromise, 
and was only enforceable by civil proceed- 
ings, and (2) that the order for maintenance 
prescribed a certain amount for the maine 
tenance of the applicant and her children, 
and that as two of the children were still 
with the respondent, the husband, the order 
could not be partially enforced by making 
an allotment for the applicant and one child 
only. 

For the first contention Viramma v. Nara- 
yya (1) and Budhu Ram v. Khem Devi, 95 Ind. 


(1) 6M 283; 2 Weir 626. 
192 =81 & 82 
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Oas., 315 (2) ware quoted. Earlier rulings 
which ware mentioned bafore the Magistrate 
were evidently not available and will be 
cited here. It is desirable to diaspal the 
misconesption that a Oriminal Oourt has no 
power to enforce an order of maintenance 
based upon any kind of patition of compro- 
mise between the parties, In the present 
cass both parties fled a joint petition for a 
consent order, which was headed “compro- 
mise petition.’ Orders were accordingly 
passed iu terms of tha petition, and it was 
directed that the respondent keep his three 
children with the petitioner from the date 
of tbe application for maintenance; that 
the petitioner educate, feed and clothe the 
children properly; and that the respondent 
pay the petitioner Rs. 20 a month from the 
date of the application and Ra. 2i a month 
from a date a year from that for the main- 
tenance of his wife and children. 

The first case quoted Viramma v. 
Narayya (1) merely laid down that an 
agreement by a husband to maintain his 
wife by giving her certain property and by 
delivering to her annually grain and money 
could not be enforced under tha Criminal 
Codo which empowareda Magistrate only 
to direct payment of the monthly main- 
tenance, The earliest case in point is 
Mst. Rahim Bibi v. Khair Din (3), In that 
case an order for maintenance was made in 
favour of the wife at the rate Rs. 5 a month. 
Subsequently she applied for realization of 
arrears of maintenance; the husband im- 
puted misconduct, but eventually no enquiry 
was made, the parties coming to an agrees 
ment that for the future, if the wife resided 
in a house provided by the husband, she 
should get her maintenanca of Rs. 5 a 
month, and if not, it should be stoppad. 
Over a year later the wife applied for 
arrears of maintenance. It was held that at 
the first application for arrears the order of 
maintenance ought to have been cancelled, 
It was clear that the parties entered then 
into a new agreement which the Oourt re» 
corded, and which was an agreement to live 
separately by mutual consent. That agrees 
ment had the effect of suparseding the 
previous order, and nejther- the agreamant 
nor the order could be enforced summarily 
under the Oriminal Code. Another similar 
case was Najibulnissa v. Mustafa Khan (4) 
(p. 108). The only difference was that here 
the agreement was entered intoin the origie 


169, 95 Ind. Ons. 315; A L R 1926 Lah, 469; 27 Or, L 
79, 


(3) 42P R 1888 Or, 
(4) 42 P R 1888 Or, (108n). 
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nal proceedings for maintenance, and the 
maintenance, was awarded on condition that 
the wife shohld live with the husband. It 
was similarly held that as the parties had 
come to an amicable arrangement that the 
husband was to pay the wife a monthly sum 
on certain conditicns, the Magistrate's duty 
was at an end, and the application should have 
been dismissed and the wife told that her 
remedy would be by a civil suit should her 
husband not fulfil his agreement. I would 
agree, with respect, with both these deci- 
sicns, which are to the effect that where the 
parties have come to an agreement, not 
merely asto the amount of maintenance, 
but that the maintenance should only be 
paid cn certain conditions, the agreement to 
pay maintenance and the conditions should 
not be recorded in an order by the Magis- 
trate, but he should dismiss the application, 
whether it be for maintenance or for the 
enforcement thereof. In this second case, 
however, there is a remark by the learned 
Judge which, as I consider, gave rise to 
misccnception. He said that e. 4&8, Criminal 
P. C., cnly gives the Magistrate authority 
when the husband, having means, ‘negr 
lects or refuses’ to maintain his wife. 
All that was meant in the context, I think, 
by this remark was that the parties, having 
ceme toan rmicable settlement cn certain 
conditions and cn these corditicns the wife 
having waived the previous refusal to maine 
tain her, tte Magistrate could not pass an 
order for maintenance which could be 
enforced by thesummary process of a Cri» 
minal Oourt. 

Tke principle involved, if I may so with 
respect, was overlooked in Rahim Ali v. 
Faieh Bibi (5). This was a case where the 
wife applied for maintenance, snd during 
the pendency of the case the parties compro- 
miced, and the Court passed an order in the 
terms of the ccmprcmise that ihe husband 
should give his wife half his land and a 
house to reside ip, or, incase of default 
Rs. 9 a month. Ona subsequent application 
for enforcement the Magistrate ordered that 
the woman should receive arrears of payment, 
The proceedings were forwarded in revision 
by the District Magistrate on the ground 
that in accordance with tte principle laid 
down in Rahim Bibi v. Khair Din (3) when 
a ecmpromise had been arranged between 
the parties the enforcement of that comprc- 
mise came within the jurisdiction of a civil 
and notof a criminal Court, because the 
husband no longer neglected or refused to 


so” 39PR 1905 Or; 108 P L R 1905; 2 Or, L J 
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maintain his wife. The order of the Court 
was a short one upholding the view taken 
by the District Magistrate and gave no 
grounds for its decision. 


It appears to me to be impossible to say 
generally in all cases, merely because a 
compromise petition between the parties 
has been filed, that there is no longer a 
refusal orneglect by the husband to maine 
tain bis wife and that the jurisdiction of the 
Court is ousted by the application for com- 
promise, Such an application may merely 
mean that the parties have come to an 
agreement asto what is the proper amount 
of maintenance to be paid, and in such a 
case the mere fact that both parties have 
signed the petition to the Court is ime 
material, except in so far as it obviates the 
necessity forthe Court to take evidence 
from which to assess the amount of main- 
tenance. Ifthe argument were extended a 
little further, it would lead to the obviously 
untenable conclusion that a petition signed. 
by the husband alone or an admission given 
by the husband in evidence would show 
that he no longer refuses to maintain his 
wife. It would be absurd to hold in such 
cases that the husband by so doing could 
force the wife to have recourse to a suit in 
civil Court. The refusal or neglect in 
question is refusal made or neglect com- 
mitted before the proceedings commenced, 
and nota refusal or neglect that arose after 
the initiation of the proceedigs. I note that 
exactly the same view was taken in In re 
Rangammal (6) a Madras case. There the 
order for maintenance was passed in ac- 
cordance with the terms of a joint eppli- 
cation putin by the parties. Ib was contend- 
ed that that order was illegal, being based 
on a compromise. It was held that the order 
which was one directing payment monthly 
of a fixed sum of money, was one which in 
itself was in accordance with the Ocde, and 
was not rendered illegal because it was 
made on consent of parties which dispensed 
with the necessity of taking evidence. In 
Budhu Ram v. Khem Devi, 95 Ind. Oas. 315 
(2),a judgment of the Lahore High Court 
it was, however, held that any order for 
maintenance based on a compromise appli- 
cation is without jurisdiction and can- 
not be enforced by a criminal Court. The 
learned Judge purported to follow Mst. 
Rahim Bibi v. Khair Din (3) and 
Rahim Ali's case (5). In my opinion Mst. 
Rahim Bibi v. Khair Din (3) is no 
authority for this proposition, and as 


(8) 2 Weir 629. 
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have pointed out,in Rahim Ali’s case (5), 
quite a different kind of compromise was 
entered into, and that caseis no authority 
for the general proposition laid down in 
pee team v. Khem Devi 95 Ind. Oas. 315 
(2). 

Both according to law, then, and common 
sense alike an order for monthly main- 
tenance alone based on an application of 
compromise ig not illegal, Where, however 
the compromise not merely relates to the 
amount of monthly maintenance but em- 
bodies other consideration or terms or 
conditions, then the order based on the 
compromise goes beyond the scope allowed 
toa criminal Court, and a criminal Oourt 
has no jurisdiction either to pass or enforce 
it, Inthe present case the application for 
compromise and the order based thereon 
clearly contained terms and conditions 
which were not within jurisdiction of the 
criminal Court to order or enforce. 

As to the second ground on which the 
learned Magistrate based his order there is 
nothing to be said. The ruling quoted by 
him Thambuswamy Pillay v. Ma Lone (7) 
is clear authority for the propcsition 
that the order had become of no effect, 
inthatit could not be partially enforced, 
and that the applicant’s remedy is to 
make a fresh application for maine 
tenance. This application in revision will 
therefore be dismissed. 


8. Application dismissed. 


(7) 9 LBR49 37 Ind. Oas. 311; Al R1917 LB 
84;18 Cr. L J 103, 


OUDH CHIEF COURT 
First Civil Appeal No. 32 of 1937 
December 18, 1940 
Tuomas, O. J. AND GRULAM HASAN, J. 
Lala QULAB COHAND—PLAINTIPF AND 
ANOTRER—DerenpantT— APPELLANTS 
versus 
Lala MANNI LAL AND 5 OTHBRS— 
Daren paNnts—RgssPoNnDENT3. 

Hindu Law—Joint family— Trade—Incidents of — 
Whether differ from partnership — Succession to— 
Question of loss or profits im going concern, if affects 
the existence of ancestral nucleus—Peraon inheriting 
ancestral nucleus—-Subsequent acquisition—Presump- 
tion—Estoppel — Grandfather treating property as 
self-acquired—Grandson, if bound by this admission 
—Custom— Jains — Digambar Jains — Evidence Act 
(I of 1872), 8. 34—Accounts regularly kept in course 
of business— Relevancy of. GA 4 

In Hindu Law a business is a distinct heritable 
asses, Wherea Hindu dies leavinga business, it 
descends like other heritable property to his heirs. 
Tf he dies leaving mle issue, it descends to them, 
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In the hands of the male issue it becomes joint 
family business, and the firm which consists of the 
male issue becomes a joint family firm. The joint 
ownership so created between the male issue is not an 
ordinary partnership arising out of a contract, but 
a family partnership created by the operation of 
law. [p. 651. col. 1.] < 

The question of loss or profit in a going concern is 
of little consequence in so far as itis necessary to 
Sia the existence of an ancestral nucleus. [p. 652, 
col, 1, 

Where a person with his brothers inherits the 
ancestral nucleus left by his father, the subsequent 
acquisitions made by him must be deemed in law to 
be joint family property in the absence of any proof 
to the contrary. There must be proof of the existence 
of ancestral nucleus and not its utilisation for sub- . 
sequent acquisitions. Rampershad Tewarry v. 
Sheochurn Dosa (5), Gal Bahadur v. Kanhaiya Lal 
(6), 91 Ind. Oas. 976 (7) and 149 ind. Oes, 244 (8), 
reliedon, 169 Ind, Cas. 325 (9), 183 Ind. Oas. 67 (10), 
123 Ind. Oas. 849 (11), 159 Ind, Cas. 474 (12), 133 Ind. 
Oas. 437 (13) and Parimal Kumar Sen v.Surendra 
Lal Sen (14), explained and distinguished. ([p. 65°, 
col, 2; p. 653, col 1.3 

Where the property was acquired by all the mem- 
bers of the undivided family, by their joint labour, ib 
would, in the absence of any indication of intention 
to the contrary, be owned by them as joint family 
property and in that case their male issues, includ- 
ing adopted sonand grandson, who, by their birth, 
became members of such undivided family, neces. 
sarily acquire a right by birth in such property. 
Sudarsanam Matstrt v. Narasimhulu Maistri (19), 
relied on, fp. 656, col. 2.] 

{Onge-law reviewed.} 

The fact that the grandfather treated the property 
ashis own self-acquired property, is not an admis. 
sion binding upon the grandson who claims indepen. 
dently under thelaw. |p. 657, col. 1.) 

It is a well-settled principle of law that the custom 
set up should be strictly proved and should not ba 
extended by analogy: 

Held, that there is no custom among the Digambari 
Jains of India that a father is the absolute owner of 
the ancestral property. [p. 658, eol. 1.] 

Where there is sufficient evidence on the record to 
prove that the certain books of account were regu- 
larly kept in the course of business the entries made 
therein are relevant under s. 34 of the Evi, Act. 
13 Ind. Oas. 678 (2), not followed. 8 Ind, Cas. 8L 
(1), Dwarka Doss v. Jankee Doss (3) and 47 Ind. 
Oas. 513 (4), relied on. [p. 651, col, 2,] 


F. 0, A. against the decree of the Civil 
Judge of Mohanlalganj, Lucknow, dated 
January 7, 1937. 


Messrs. M. Wasim and A. P. Nigam, for 
the Appellants. 

Mr. Rajeshwari Prasad, for the Respon- 
dent, 


Mr, G. D. Khan, for Respondent No. 4, 


Judgment—This a first civil appeal 
by the plaintiff against the judgment and 
decree dated January 7, 1937, passed by 
the Civil Judge of Mobanlalganj at Luck- 
now, dismissing the plaiatiff’s suit. 

In order to fully appreciate the cone 
troversy between the parties it is necese 
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sary to set out the following pedigree : 
LAL BEHARI 
if 
i l | 
Jawahir Lal Badri Das Kedar 
| 
Chhedi Lal (adopted son) | | 
| Cheddi Lal. Girdhari Lal, 
| 
| | | 
Banwari Lal, Mangal Sen Rikhab Das, 
(adopted by Girdhari Lal), 
| | | | | 
| 
Gobind Prasad, Panna Lal Munne Lal Ohunni Lal. Moti Lal. Daughter 
(defendant No. 1) { | 
| Labh Chand Gulab Ohand Basant Lal 
Basant Lal 
(adopted son) 


= Mst. Bitti Bibi, widow 


Gulab Chand (plaintiff) 
adopted son of Basant Lal. 


The pedigree given in the judgment. 


of the trial Court was supplemented 
by the learned Counsel -appearing on 
behalf of the plaintiff-appellant and 
the addition of names thereto was not 
disputed on behalf of the defendants-res- 
pondents, 


The plaintiffs case was that Jawahir 
Lal, bis ancestor, died sometime in August 
1885, leaving movable and immovable pro- 
perties, cash and ancestral family business, 
Govind Prasad being the eldests male 
member of the family came into posses- 
sion of the properties left by Jawahir Lal 
and continued the family business with the 
help of joint funds and his brothers as- 
sociated with him as members of a joint 
Hindu family in the family business until 
the year 1910, when a partition took place 
between him and bis two surviving brothers 
Panna Lal and Munne Lal. Govind Prasad 
had no issues, and he adopted in 1911 his 
sisters son, Basant Lal, whom, according 
to the custom prevalent among Digambar 
Jains, to which community Govind Prasad 
belonged, he was entitled to adopt. Basant 
Lal died issuelees on December 31, 1921 
and his widow Mst. Bitti Bibi adopted the 
plaintiff-appellant in 1922 under an oral 
authority given toher by Basant Lal to 
adopt. Basant Lal was joint with his 
adoptive father Govind Prasad, and so was 
the present plaintiff, The property possess- 
ed by Govind Prasad was jointly owned by 
the plaintiff and Govind Prasad as members 
of the joint Hindu family, The other 
material allegations in the plaint are that 
one Mst, Aminunnissa and others had 
executed in 1928 a mortgage-deed in favour 


of Govind Prasad in respect of village 
Babupur, District Sitapur, and village 
Mubarkapur, District Lucknow, and that in 
1932 she obtained a decree for redemption 
of the property mortgaged on payment of 
Rs. 12,2034. Govind Prasad was dissatisfied 
with the decision and preferred an appeal 
to the Ohief Court of Oudh challenging the 
amount as inadequate. While the appeal 
was pending, he (Govind Prasad) executed 
a deed of assignment of his mortgagee 
tights under the decree aforesaid to Lala 
Narain Das for a sum of Re, 12,703-4 
(Ex, 21). This deed recites the facts of 
the mortgage and the deed of further 
charge executed by Mst. Aminunnissa 
in favour of Govind Prasad and also 
refers to her having obtained a decree 
against Govind Prasad, The details of 
consideration to be found in this deed are 
as follows :— 
Rs, A. P, 
“Allowed deduction to the vendee 
on account of the amount received 
before the execution of this deed 
and paid to Manni Lal, son of 
Kedar Nath, caste Vaish, resident 
of Mashakganj, Lucknow city, 
from whom three houses situated 
in Mashakgsnj, Lucknow, have 
beed purchased for constructing 
Dharmashala ave 
Allowed deduction to the vendee on 
account of the amount received 
before the execution ofthis deed 
and deposited with Lala Manni 
Lal son of Kedar Nath, caste Vaish 
residents of Mashakganj, Lucknow, 
for purchage of land for construct- 
ing Dharamshala wae 
Received in cash at the time of 
registration ive 


7,500 0 0 


5,000 0 0 
203 4 0 


Total mee 12,203 4 0" 
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Ib 18 stated by the plaintiff that the 
defendant No. 3, Kamta Prasad, an old 
Servant and confidant of Govind Prasad 
took undue advantage of theinfluence which 
he wielded over him (his master), and 
having colluded with Manni Lal, defendant 
No. 2 who was his partner in the silver 
lace business and with Shambhu 'Krisbna 
Narain, defendant No. 5, who was indebted 
tohim, made Govind Prasad defendant No. 1, 
accept the amount of redemption decreed 
by the lower Court and relinquish the 
balance. Govind Prasad fell seriously ill 
after the filing of the said appeal in the 
Chief Court and was unable, according to 
the plaintiff, to understand his affairs or 
even to move about. Taking advantage 
of his illness and of his incapacity to 
understand his affairs, Kamta Prasad in 
collusion with defendants Nos. 2 and 5 
induced Govind Prasad to execute a deed 
of assignment of his mortgagee rights in 
favour of Narain Das, who was the maternal 
uncle of defendant No. 2, on July 22, 1933 
(Ex. 21). Further out of the consideration 
of Ex, 21 Govind Prasad purchased three 
houses from Manni Lal, defendant No. 2, 
on the same date (vide Ex, 62), and out of 
the second item of consideration set out in 
Ex, 21 (namely Rs. 5,000) he obtained a 
sale deed of two houses in Muhalla 
Mashakganj, Lucknow, for Rs, 2,000 from 
“ Shambhu Krishna Narain, defendant No. 5, 
and his brothers, on August 11, 1933 (vide 
Ex. 63). Thereafer on August 17, 1933, 
Govind Prasad executed a deed of trust, 
(Ex. Bel). which covered four out of the 
five houses purchased by him as stated 
above, the mortgagee rights against Mst. 
Saghir-un-nissa in village Jan Nagar, 
District Sitapur, and certain other lands, 
and Rs. 3,000 which had been deposted in 
cash in trust for the construction of a 
dharmashala with Manni Lal, defendant 
No. 2, and appointed himself and defen- 
dants Nos. 2to 7 as the trustees, On the 
same date, namely August 17, 1933, Govind 
Prasad executed a sale deed (Ex. B-2) in 
favour of Kamta Prasad, defendant No. 3, 
in respect of one of the three houses pur- 
chased by Govind Prasad from Manni Lal 
under the sale deed of July 22, 1933 
(Ex. 62). This house, therefore, does not 
from part of the trust property. The 
plaintiff states that the effect of these 
alienations is to convert the ancestral pro- 
perty of the plaintiff and defendant No, 1 
into the separate property, as it were, of the 
defendant No. 1 alone, and that the object 
of securing these alienations by the defene 
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dants concerned was to obtain a control 
over these properties under the guise of 
trustees of a dharmashala, which was 
going to be constructed at Muhalla 
Mashakganj, Lucknow, under the supervi- 
sion of defendants Nos. 2 and 3. The deed 
of trust and the sale deed dated August 17, 
1933, executed by Govind Prasad were 
challenged as being devoid of legal neces- 
sity and not binding on the joint family 
consisting of the plaintiff and the defen- 
dant No. 1. It is further stated in the 
plaint that the defendant No. 1 upon becom- 
ing aware of the true state of affairs gave 
notices tothe defendants Nos. 2,3 and 5 
prohibiting them from interfering with the 
properties noted in the deed of trust and 
actually executed 9 deed of “cancellation 
(Ex. 18) on September 12, 1933. 

Items Nos. 1 to 5 of the list attached to 
the plaint are properties covered by the 
deed of trust. Item No.'6 is outside the 
trust property and is a house which was 
sold by Govind Prasad to Kamta Prasad, 
defendant No.3, as stated above. Accord- 
ing to the allegations in the plaint it was 
stated that defendants Nos. 2,3 and 5 had 
demolished one of the two houses noted at 
No. 1 of the list and partly demolished the 
two houses noted’ at No. 2 of the list and 
appropriated some of the materials. Defen- 
dant No, 3 was occupying one of the houses 
noted at No. 1 of the list along with his 
family without paying any rent. The 
damage caused by the demolition of the 
houses aforesaid was estimated to be 
Rs. 3,000 which the defendants Nos, 2,3 
and 5 were liable to pay. Defendant No, 3 
was liable to pay rent at Rs. 20 per month 
as compensation from July 22, 1933, 
till the date of the delivery of possession, 
and the amount of total rent up to the date 
of the suit came to Rs. 75. The plaintiff 
prayed for a decree for Rs. 3,000 on account 
of damages for demolition and materials 
of the houses against defendants Nos, 2, 3 
and 5, and a decree for Rs. 75 against 
defendant No, 3. He also prayed for possess 
sion against defendants Nos. 2,3 and 5 in 
respect of a house noted at No. 1 in. the 
list and for possession of the house noted at 
No. 6 against the defendant No. 3. A des 
claration was sought by the plaintiff that 
all the properties noted at Nos. 1 to 5 wera 
owned and possessed by the joint family 
of the plaintiff and defendant No. 1, and 
the deed of trust was void and ineffectual. 

Defendants Nos, 4, 6 and 7 were implead- 
ed in the case as they were made trustees 
in the deed of trust. 
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Defendant No. 1, Govind Prasad, put in 
a written-statement supporting the plaintiff's 
case. Defendants Nos. 2,3 and 5 contested 
the suit while defendants Nos. 4,6 and 7 
did not put up any defence and proceeds 
ings were ex parte against them. 

The defence of the contesting defen- 
dants was a denial of the adoption of 
Basant Lal by Govind Prasad or the 
adoption of the plaintiff by Mst. Bitti Bibi. 
The adoption was also challenged upon 
the ground that a sister’s son could not be 
adopted under the Hindu Law. The joint 
ancestral character of the property was 
also denied and it was stated by the 
defendants that Jawahir Lal did not 
leave any property, except a house and 
some household effects after his death, 
that Jawahir Lal died actually in a state of 
indebtedness and left no ranning business 
after him; on the contrary whatever pro- 
perty was possessed by Govind Prasad 
was acquired by him by his personal 
efforts and was treated by him as his 
self-acquired property. The plaintiff there- 
fore, had no right whatever to question 
the deed of trust or the sale deed execute 
ed by Govind Prasad. The contesting 
defendants further denied the allegations 
of fraud and undue influence made by 
the plaintiff. Govind Prasad, it was 
alleged, had contemplated the construction 
of a dharmashala and tha defendants 
had agreed to become the trustees and 
took upon themselves the duty of building 
the dharmashala considering it as a charit- 
able act. The demolitions were alleged 
to have been brought about after con- 
sultation among the trustees, to which 
Govind Prasad was a consenting party, and 
were not done with a view to injurying 
the property but done as an act of manage- 
ment of the trust property. As regards 
the liability to pay the rent in respect 
of the house occupied by defendant No. 3, 
the latter was willing to pay rent at Rs. 5 
per mensem. A further defence put for- 
ward was that under a custom prevalent 
among the Digambar Jains of India a 
father was absolute owner of the ances» 
tral property and he could make a trange 
fer as he pleased. In any case, it was 
stated that the extent of the property 
covered by the trust deed was less than 
1/5th of the property owned by Govind 
Prasad and the trust in respect thereof 
was, therefore, valid and binding, Lastly 
it was pleaded that the sale could be 
questioned only by Govind Prasad and not 
by the plaintiff. 
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In replication the plaintiff stated that 
under a custom prevalent among the Digam- 
bar Jains of India a sister's son could 
be legally adopted and further the plain- 
tiff had the right to maintain the suit as a 
validly adopted son. 

Upon these pleadings the following issues 
were framed by the trial Court: 

1. Is the property in suit joint and 
rma property of the plain- 
tiff ? 

Was Basant Lal adopted by 

Govind Prasad? Ifso, isthe ad- 

option of a sister's son valid by 

virtue of the custom prevailing 
among Jains ? 

3. Was the plaintiff adopted by Mst, 
Bitti Bibi under an authoirty from 
Basant Lal? If the authority is 
not proved is there a custom 
among Jains entitling a widow to 
adopt ? 

4. Were the trust deed and the sale 
deed executed under ‘undue in- 
fluence’ and fraud asalleged ? 

5. Does a father become an absolute 
owner of the ancestral property by 
virtue of a custom amongst 
Jains ? 

€. Is the property covered by the 
trust deed less than 1/5th of the 
entire property in the hands of 
Govind Prasad? If so, is the 
trust in respect of it valid? 

7. Ig the sale deed without considera- 


(2), 


tion ? 
8. Is the suit maintainable ? 
To what relief is the plaintiff 
entitled ? 


10. Is the suit bad for misjoinder of 
causes of actions and parties ? 
Upon the first issue, which isthe main 
issue in the case, the trial Oourt found 
that the property in suit was not the joint 
and ancestral property of the plaintiff, 
The 2nd and 3rd issues were found in the 
affirmative and in favour of the plaintiff, 
Issue No. 4 was considered unnecessary, 
Issue No. 5 was found in the negative, 
Issue No. 6 was not pressed. Under . 
Issue No. 7 the Oourt held that the sale 
deed was with consideration and recorded 
the cpinion that, whether it was 80 or not, 
the plaintiff could not question if unless 
he succeeded in showing that he had any 
interest in the property. Under Issue 
No. 8 it was held that the suit was not 
maintainable by the plaintiff. Issue No. 10 
was decided against the defendanta and 
under Issue No, 9 the Oourb in view of 
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its finding on Issue No. 1 mentioned above 
dismissed the suit. 

The plaintiff has preferred this first Civil 
Appeal against the dismissal of the suit. 

‘It may be stated at the outset that the 
findings upon Issues Nos. 2 and 3 re- 
corded in favour of the plaintif were 
not contested by the learned Counsel 
appearing on behalf of the defendants- 
respondents, Similarly the finding on 
Issue No. 6 was also not pressed on behalf 
of the defendants-respondents, The sole 
question which was argued before us on 
behalf of the plaintiff-appellant was cone 
fined to the finding on Issue No. 1 as to 
the joint and ancestral character of the 
property in dispute, while on behalf of 
the defendant-respondenis the finding re- 
corded adversely to them under Issue No. 5 
was re-agitated before us. No further points 
were argued before us either on behalf 
of the plaintiff or on behalf of the defen- 
dants. 

We shall, therefore, propose to deal with 
the principal and the only question raised 
on behalf of the plaintiff-appellant. 

It has been argued on behalf of the 
plaintif-appellant that there is satisfactory 
aud reliable evidence on the record to 
show the existence of an ancestral nucleus 
at the time of the death of Jawahir Lal 
and if the existence of the nucleus is 
established then the presumption must be 
raised that the subsequent acquisitions by 
Govind Prasad constituted ancestral pro- 
perty and consequently Govind Prasad 
had no authority to alienate the pro- 
perties in the manner he did. The second 
position taken up is that even if Govind 
Prasad did not inherit any properties from 
Jawahir Lal or any family concern car- 
ried on by him in his lifetime, Govind 
Prasad started a family businees for the 
first time upon the death of his father 
and associated his two brothers Panna Lal 
and Munne Lal and the acquisiton made 
by him must be considered to have been 
made by the joint labour and exertions of 
the three brothers, who treated it as a 
joint family property and upon that foote 
ing effected a partition in the year 1910, 
The property thus being joint family prce 
perty Basant Lal, and after him his son, 
the present plaintiff, must be deemed to 
have acquired an interest in the joint 
family property by the mere incident of 
birth. Tke property, therefore must be re- 
garded as a joint family property of Govind 
Prasad and the present plaintiff, in which 
ease Govind Prasad was not competent 
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to execute either a dead of trust or a sale of 
the property. 

Paragraph 20 of the written statement 
states that Jawahir Lal did not leave any 
immovable property excepting a house, 
nor did he leave any movable property 
excepting the household effects. He left 
many debts and the said house was sold 
under the same debt, and Govind Prasad 
started a gota shop with his own labour 
and by borrowing money and made great 
improvements. After some time a partis 
tion was effected between the three bros 
thers and the mess and business of every 
person became separate which state of 
things still continues, 

Paragraph 20 of the replication filed by 
the plaintiff controverts the averment that 
Jawahir Lal left only a small property and 
says that Jawahir Lal had a gota (silver and 
gold lace) shop and his ugahi business was 
also flourishing well, Besides he carried on 
other money-lending business also and had 
sufficient movable and immovable property, 
cash, ornaments and jewellery. It is correct 
that for carrying on the said various bugis 
nesses, he often used to borrow moneyffrom 
others as is done in every business but 
such debt is a necessary and insaparable 
part of the family property. The evidence 
relied on on this part of the case consists of 
the evidence of Govind Prasad himself as 
P. W. No.8. Govind Prasad no doubt was 
an interested witness and supported the 
plaintiff's case as will appear from his 
written statement. It is also true that 
several unsuccessful attempts were made by 
the plaintiff before the trial Court to trans- 
pose Govind Prasad, defendant No. 1, to 
the array of the plaintiff on the ground that 
the plaintiff's case was identical with that 
of the defendant No. 1 (vide the application 
dated February 6, 1934). This was strenu- 
ously opposed by the defendants and ulti- 
mately by an order dated February 18, 
1935, the trial Court rejected the plaintiff's 
prayer holding that the transposition of 
Govind Prasad as a plaintiff would re-open 
the whole case. Despite the identity of 
interest between the plaintiff and the defene 
dant No. 1, as is shown by their conduct in 
the proceedings, it is necessary for us to 
examine the evidence of Govind Prasad 
minutely and estimate its true value in 
conjunction with the documentary evidence 
and the circumstances established from the 
materials on the record. 

Govind Prasad gave evidence in 1936, 
His age is stated to be 67 years in the 
plaint. It ig admitted by both parties that 
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in August 18§5 when Jawahir Laldied, he 
was about 20 years old. His two brothers, 
Panna Lal and Munne Lal, were younger 
than him. Panna Lal was stated to be 
three years younger than Munne Lal 
according to the evidence of D, W. No. 3, 
Ram Das. No evidence has been referred 
tous to show the difference between the 
ages of Govird Prasad and his brother 
Panna Lal, though it is admitted that 
Govind Prasad was the eldest son of 
Jawahir Lal. It is not disputed that the 
other two sons of Jawahir Lal, namely 
Panna J.al and Munne Lal, were minors at 
the time of his death, According to the 
evidence of Govind Prasad Jawahir Lal 
got Re, 5,000 on partition from his brothers, 
Learned Counsel for the appellant concedes 
that there is no documentary evidence on the 
reccrd in support of this asserticn of Govind 
Prasad but ke has asked us to accept 
that assertion on the ground that it 
is proved by the investment of monies by 
Jawahir Lal, Gcvind Prasad stated that out 
of the sum of Rs. 5,000 he invested Rs. 3,000 
jn a partnership business with Nem Chand, 
purchased one house for Ks. 1,000 in 
Muhalla Bagh Tola and invested tke 
remaining Re. 1,000 in money-lending 
business. 

As regards the partnersbip business, 
there is the evidence of Ex. B-1/D. W. No.1, 
a registered agreement executed by Govind 
Prasad on October 8, 1885, This agreement 
recites that there were money dealings 
between Jawahir Lal and Kothi Babu 
Sumer Chand, whose proprietor was Babu 
Nem Das, son of Babu Sumaer Chand 
and tkat Rs. 3,000 were found due 
tothe said Kothi. It further states thai 
Jawahir Lal and Babu Sumer Chand 
deceased used to carry on the shop of Salma 
Sitara (gold and silver embroidery work) 
jointly, that the assets of the shop consisted 
of stcck-in-trade worth Rs. 1,000 and debts 
payable to the shop to the extent of 
Rs, 5,900, while the debts and wages due 
from the shop were Ra. 4,500. Jawahir 
‘Lal agreed to carry on the business of 
Salma Sitara jointly with Babu Nem Das 
and the profits accruing from the said shop 
were to be divided between the two equally. 
Out of the share of the profits due to 
Jawahir Lal after deducting a certain 
amount towards his monthly maintenance 
the balance was to be appropriated by 
Babu Nem Das towards the debt of Rs. 3,000, 
para, 5 of this deed says that the entire 
movable and immovable property as well 
asthe property existing in the said shop 
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shall remain Hable for the debt of the said 
Babu Sabib. Paragraph 8 refers to the 
fact that ‘as Panna Lal, 


attaining marity the said minors raise 
any dispute in respect of the debt, ` 
then Govind Prasad would be liable 
for the entire debt, This document was 
filed by the defendants by summoning it 
from the registration office. This agree- 
ment in our opinion establishes the fact that 
the business of Salma Sitara carried on by 
Jawahir Lal in partnership with Babu Nem 
Das descended to Govind Prasad along with 
his other brothers, and Govind Prasad cons 
tinued this business after the death of 
Jawahir Lal undertaking the liabillty due 
from his father in connection with the same 
business. Paragraph 5 of the agreement 
further shows that Jawahir Lal Jeft mov- 
able and immovable property in addition to 
the property existing in the business of the 
shop which was made liable for the debt 
found due. It is no doubt true that the 
agreement evidences a liability of Rs, 3,000 
from Jawahir Lal rather than an asset in 
his favour. We shall, however, consider 
later as to the exact effect of this liability 
cn the question of nucleus. One thing is 
clear beyond doubt that the business of 
Salma Sitara shop at that time showed an 
asset of Rs. 6,500 as against the liability of 
Re. 4,5C0, and that this business was agreed 
to be carried on by Govind Prasad jointly 
with Babu Nem Das. The reference in 
para. 5 to the movable and immovable 
property is also not without significance, 
We are clear, therefore, that this busines 
of Salma Sitara carried on by Jawahir Lal 
in his lifetime jointly with Babu Nem Das 
descended as a heritable asset to his four 
sons of whom Govind Prasad was the eldest 
and the managing member, There is no 
doubt no evidence, other than that of 
Govind Prasad himself, to show that 
Rs. 3,000 was invested by Jawahir Lal in 
partnership with Nem Das. But whether 
the precise amount of Rs, 3,000 was invested 
or not, we cannot help remarking that 
Jawahir Lal could not possibly have entered 
into partnership with Babu Nem Das with- 
out contributing some capital to the partnere 
ship business. 

As regards the purchase of the house by 
Jawahir Lal for Rs. 1,000, Govind Prasad 
states that the sale deed was effected to his 
knowledge, but he does not remember the 
names of the vendors, except one Bhojai, 
but he states that Jawahir Lal mortgaged 
the house he had purchased to one Bal 
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Krishna for Rs. 1,000 and that he invested 
this money with Chhedi Lal in his shop of 
Gota and Salma. A reference to Ex. 24 
will show that Jawahir Lal purchased on 
Jatiuary 3}, 1879, a three storyed house in 
. Muhalla Bagh Tola, Lucknow, from one 
Ram Das for Rs, £800. Exhibit 25 is another 
sale deed dated April, 16, 188), of one 
khandhal (dilapidated compound) in 
Muhalla Bagh Tola. Exhibit B-4 is a mort- 
gage deed executed by Jawahir Lal in 
favour of Bal Krishna on September 25, 
1824, for Rs. 1,000 on the security of this 
three storyed house and the adjoining 
compound purchased under Eixs 24 and 25. 

Govind Prasad sold this house with the 
adjoining compound on August 3, 1886, to 
one Kedar Nath for Rs, 1,300. The endorses 
ment of the Sub-Registrar shows that 
Rs. 3C0 was paid in cash and Rs. 1,000 
was set aside on ‘account of the mort- 
gage of Bal Krishna (Ex. B-4). There is 
nothing to show whether the interest on 
the mortgage had already been paid by 
Govind Prasad or that at the time of the 
sale deed’ the interest was relinquished 
by the mortgagee, Some attempt has 
been made on behalf of the plaintiff- 
appellant to trace this sum of Rs. 300 to 
certain entries in Ex. 44, which show that 
Rs. 150 were credited on July 29, 1889, 
Rs. 50 were credited on March 22, 1890, 
and Rs. 100 were credited on May 20, 1890. 
We are not prepared to hold that this cash 
sum of Rs, 800 realised by Govind Prasad 
was actually deposited by him nearly three 
or four years later. What Govind Prasad 
did with this Rs. 300 which he realised 
before the Sub-Registrar, is not clear on 
the record. 

As regards the investment of the 
balance of Rs, 1,000 out of the Rs. 5,000 
mentioned above, thereis only the evid- 
ence of Govind Prasad thatit was invested 
in money-lending business, There is, 
however, no corroborative evidence in sup- 
port of this statement. 

The next item cf property owned by 
Jawahir Lal is a mortgage of two houses 
made by one Muzafar Mirza to Jawahir 
Lal for Rs. 200 on August 22, 1882 (vide 
Ex, 11). Govind Prasad states that he 
recovered the money due under this mort- 
gage from the mortgagor after the death of 
Jawahir Lal and returned the mortgage- 
deed to Muzaffar Mirza. That Jawahir Lal 
was possessed of money which he lent to 
Muzaffar Mirza on the security of the 
honses is proved beyond doubt. There is 
no reason to think why the statement of 
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Govind Prasad that he recovered the 
money due on the mortgage after the 
death of his father Jawahir Lal should 
not be accepted. 

Govind Prasad also states that one Inayat 
Husain mortgaged ahouseto Jawahir Lal 
and he cbtained a decree after the death 
of his father, Govind Prasad is cor- 
rotorated in this statement by Ex. £0, 
which is a mortgage-deed executed on 
September 4, 1882, by Mohsin Ali, Moham- 
mad Hasan andInayat Husain in respect 
of- a certain land for Rs. 95. Exhibit 12 
is a plaint dated July 28, 1887, of the suit 
filed by Govind Prasad and his four 
brothers, Panna Lal, Munne Lal, Chunni 
Lal and Moti Lal, to recover the money 
due on the mortgage. Govind Prasad 
subscribes himself as major and the next 
friend of his four brothers, who are 
described as minors in the plaint, 
Exhibit 13 is the decree dated December 
1, 1887, for Rs. 165-5-7. The amount of this 
decree is noted in Ex, 48, which is an 
extract from the day book of Govind 
Prasad. Out of this sum Rs. 160 is entered 
as the deposit of Govind Prasad and the 
remainder is accounted for under the 
heading of expenditure. 

Govind Prasad also states that there was. 
a bond of Rs.50 in the name of Jawahir 
Lal executed by one Mohammad Khan and 
that he received the money due on it 
after the death of his father, There is no 
corroborative evidence on this point in 
support of the statement of Govind Prasad, 
We consider it unsafe to accept the 
statement of Govind Prasad upon this 
point, 

We have already discussed above the 
partnership business of Salma Sitara. 
carried on by Jawahir Lal with Babu Nem 
Das and his money dealings with him. 
We now proceed to consider the alleged 
partnership between Jawahir Lal and 
Ohbedi Lal. It may be mentioned at the 
outset that it is conceded on behalf of 
the defendants-respondents that there 
was aparinership business with Chhedi. 
Lal but it was not between Jawahir Lal 
and QObhedi Lal but between Govind 
Prasad and Chhedi Lal. Itis strenuously 
argued on behalf of the plaintiff-appel- 
lant thatthe partnership was not formed 
for the firat time with Ohhedi Lal after 
the death of Jawahir Lal but that it 
existed from the time of Jawahir Lal 
between him and Ohbhedi Lal, Govind 
Prasad states that Jawahir Lal mortgaged 
a certain house hehad purchased to one 
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Bal Krishna for Rs, 1,000 and that he 
invested the sale proceeds in partnership 
with Ohbhedi Lal in his shop of Gota 
(gold and silver braid) and Salma (gold 
and silver embroidery). He further 
states that this partnership started 3 or 4 
years before Jawahir Lal's death and con- 
tinued for about 25 years and that after the 
dissolution of the partnership he started 
the work in the name of Jawahir Lal 
Govind Prasad and that this firm was 
partitioned between himself and his bro- 
thers in 1910. We have already referred 
to Hix. B-4 which is the mortgage executed 
by Jawahir Lal in favour of Bal Krishna 
on September 25, 1884. According to 
Govind Prasad, this mortgage was made 
with the object of raising money for the 
‘partnership business with Obhedi Lal, 
The only question, therefore, which remains 
for decision is whether the statement of 
Govind Prasad to the effectthat he (Jawahir 
Lal) employed the mortgage-money of 
Ex. Be4 in partnership with Chhedi Lal 
should be believed or not. The period of 
commencement of this partnership is 
mentioned as threeor four years before 
Jawahir Lal's death. This is obviously 
wrong in view of Ex. B-4 which was 
executed in 1884. We, however, do not 
attach any importance to this error as the 
incident happened over 50 years ago. The 
only evidence against it is that of Ram 
Dass (D, W. No. 3), who states that Govind 
Prasad formed partnership with Chhedi 
Lal about six years after the death of 
Jawahir Lal, namely 1891, that the money 
was supplied by Kedar Nath, the father 
of Ohhedi Lal, for starting the business 
and that Govind Prasad did not invest any 
money init. He categorically denies that 
‘Ohhedi Lal and Jawahir Lal formed any 
partnership, This witness admits in crosse 
examination that Panna Lal sat at Ohhedi 
Lal's shop when the business was started 
in partnership with Govind Prasad. He 
‘says that Panna Lal is younger than him 
by a yearanda half or two years and 
Munne Lal is three years younger than 
Panna Lal. He further says that Munne 
Lal also used to sit at that shop and that 
he started work there when he was ll. 
He further states that Chhedi Lal’s father 
bad a shop for whole-sale business and that 
‘Ohhedi Lal had partitioned with his 
father, According to him Obhedi Lal was 
12 or 14 years of age when ke and Govind 
Prasad became partners. The witness 
‘admittedly was not present when the terms 
-of the partnership were settled, nor does 
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he know that those terms were, nor did he 
ever read bahikhatas of this alleged 
partnership, The partnership according to 
him dissolved in 1902. The witness gives 
his age as 70 years and says that he was | 
16 or 17 years old when Lala Jawahir Lal 
died. This means that he is really 68 and 
rot 70, That baing so, Panna Lal would 
be 15 and Munne Lal 12 at the time of the 
death of Jawahir Lal. The witness has 
made a clear statement in his cross- 
examination that Munne Lal used to sit on 
the partnership shop when he was Il. 
This, therefore, shows that Munne Lal 
started sitting at the partnership shop 
some time in 1884, namely before the 
death of Jawahir Lal. According to the 
witness the partnership between Govind 
Prasad and Ohhedi Lal was formed some 
time in 1891, when the ages of Ram Dass, 
Panna Lal and Munne Lal would be 
correspondingly higher namely 23,21 and 
18 respectively. If the statement of the 
witness in crosseexamination that Munne 
Lal started sitting on the partnership shop 
when he wasonly Ll, were accepted at its 
face value, then his statement that the 
partnership was formed for the first time 
between Govind Prasad and Chhedi Lal 
in 1891 must necessarily be discarded as 
incorrect, because in that case Munne Lal 
would be 18 andnct 11 as stated by the 
witness. Having regard to the statement 
of Govind Prasad and the admission in 
crosssexamination made by Ram Dass 
(D. W. No, 8), we cannot but come to the 
conclusion that the partnership with 
Ohhedi Lal started for the first time in the 
lifetime of Jawahir Lal and -not after 
his death with Govind Prasad. 

The learned Civil Judge has rejected the 
evidence of Govind Prasad on the ground 
that the account-books of Chhedi Lal's 
shop, which were admittedly kept seperate, 
should have been produced in support of 
the assertion made by him. The learned 
Civil Judge further says that considering 
the disparity of ages between Jawahir 
Lal and Ohhedi Lal, who was very young 
in age in the lifetime of Jawahir Lal, it 
is not likely that the two could join hands in 
running a business. He accepted the evi+ 
dence of Ram Dass in preference to the 
evidence of Govind Prasad as the evidence 
of the former appeared to him to be 
more reasonable, Kam Dass gave the age 
of Ohhedi Lal as 12 or 14 years at the 
time of the alleged partnership between 
him and Govind Prasad. We cannot help 
thinking that the disparity of ages bet- 
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ween Obhedi Lal and.Govind Prasad in 
1891, when the latter must have been about 
25 years old, is equally apparent, though 
in a lesser degree. It is admitted that 
Chhedi Lal's father himself had a shop 
„for whole sale business and that Ohhedi 
Lal had partitioned with his father. If 
the statement is correct, then it must follow 
as a reasonable inference that Chhedi 
Lal upon partition must have been older 
than 12 or 14 years in order to be able 
to form a partnership with Govind Prasad, 
Ram Dass does not appear to usto bea 
witness of any very great status to justify 
our accepting his statement without ques- 
tion. He admits that he is not married 
and took a kaharin as his mistress about 
46 years ago and since then he has been 
considered and outcaste by his biradart 
people. He is also indebted to Manni Lal, 
defendant No, 2, for about Rs. 100 or 
Rs. 150. 

Having carefully considered the evidence 
of Govind Prasad and Ram Dass, we are 
inclined to accept the evidence of Govind 
Prasad upon this point in preference to 
the evidence of Ram Dassand hold that 
the partnership in the Gotz and Salma 
shop was formed by Jawahir Lal in his 
own lifetime with Ohnedi Lal and not by 
Govind Prasad with Obhedi Lal after 
Jawahir Lals death. In Hindu Law a 
business is a distinct heritable asset. 
Where a Hindu dies leaving a business, 
it descends like other heritable property 
to his heirs. Ifhe dies leaving male issue, 
jt descends to them. In the hands of the 
male issue it becomes joint family busi- 
ness, and the firm which consists of the 
male issue becomes a joint family firm. 
The joint ownership so created between 
the male issue is not an ordinary parte 
nership arising out of a contract, but a 
family partnership created by the operation 
of law. (Vide Mulla’s Hindu Law (9th 
Edition), p. 257, para. 234). 

Reference has aleo been made on behalf 
of the plaintiff-appellant to certain accout- 
books. These are Exs, 43 to 46. As a 
matter of fact the original books are 
Exs, 127 to 129, Exhibits 127 and 128 
are called day books from Sambat 1941 to 
Sambat 1952, corresponding to 1884 A. D, 
to 1895 A.D. Exhibit 129 is a day book of 
Sambat 1967 corresponding to 1910 A. D, 
These are bulky books. The plaintiff, 
therefore filed extracts from these day 
books which are Exs, 43 to 46. Exhibit 
46 begins from Sambat 1941, which cors 
responds to 1885 and goes on to Sambat 
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1949 corresponding to 1893 A, D, The 
entry dated February 21, 1885, mentioned 
in this document shows a deposit of 
Rs. 773-0 by Govind Prasad in the 
accounts. It further shows that Rs, 49-4-0 
were deposited in the interest account. 
The details of Rs, 49-4-0 were not given 
in the extract but they are given in the 
original day book (Ex. 127). There are 
various sums entered on different dates 
received from various persons on account 
of interest due from them. It is argued 
on the strength of this entry that Jawahir 
Lal, who was alive on this date, used to 
carry on money-lending business and that 
it is this money lending business which 
descended to Govind Prasad and his other 
sons after his death in August, 1885. In 
other words, Govind Prasad did not start 
any independent money lending business 
but only continued the business already 
carried on by his father. The learned 
Civil Judge has held that there is no evi- 
dence to show that the entries in these 
books were made in a regular course of 
business and, therefore under s. 34 of the 
Indian Evi. Act the account-books are not 
proved. He has relied in support of this 
finding on twe cases Hingu Miya v. 
Heramba Chandra Chakravarti (8 Ind. Oas. 
81) (1), and Bibi Imambandi v. Matasuddt 
(13 Ind Cas. 678) (2). We do not agree 
with the opinion of the learned trial Judge 
upon this point and hold that there is 
sufficient evidence on the record to prove 
that these books of account were regularly 
kept in the course of business and the 
entries made therein are, therefore, rele- 
vant under s. 34 of the Indian Evi, Act. 
P. W.No. 8 in his evidence proves that 
Exs, 127 to 129 are the khatas of his 
business and that they were kept in the 
regular course of business, P, W. No. 9 
Gulab Chand makesa similar statement. 
These witnesses were not cross-examined 
on the point. Tae defendants’ own wli- 
ness, D. W. No. 8 Jia Lal, also admitsin 
cross-examination that Govind Prasad's 
bahi khatas were kept ina regular mane 
ner. 

It was held in Hingu Miya v. Heramba 
Chandra Chakravarti (8 Ind. Oas. 81) (1) 
followings decision of their Lordships of 
the Judicial Committee in Dwarka Doss Ye 
Jankee Dosa (6 Morre's Indian Appeals, 88) 
(8), that it is essential in every case, where 
reliance is placed upon books of account, 

(1) 8 Ind, Cas. 81; 13 O L J 139, 


(2) 13 Ind. Cas. 678; 15 O L J 621, 
(3) 6 M I A 88; 1 Sar. 500 (P O) 
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to establish that they have been regularly 
kept ın the course of business, They 
need not be written up from moment to 
moment, or from day to day. 

In Dwarka Doss v, Baboo Jankee Doss, 
(6 M.I. A., 88 at p. Y8), (3), their Lordships 
were pleased to observe : 

“It is perfectly true that the regular proof of 
books and accounts requires that the clerks who 
have kept those accounts, or some person compe- 
tent to speak to the facts, should be called to prove 


that they have been regularly kept, and to prove 
their general accuracy," 


The view taken in Bibi Imambandi v. 
Matasuddi (13 Ind, Cas, 678), (2), by the 
Calcutta High Court did not find favour 
with their Lordships of the Judicial Com- 
mittee on appeal as will appear from the 
judgment in appeal in Imambandi v. 
Mutsaddi (L, R. 45 I. A., 73), (4). 

Another attack upon Ex. 43 was tbat 
there was nothing toshow that it related 
to the account of Jawahir Lal's business, 
Although the same of Jawahir Lal is not 
expressly mentioned in the book, yet we 
are satisfied that the relevant entry 
referred to must be taken to relate to 
Jawahir Lal's business as it is nobody's 
case that Govind Prasad had started any 
independent business during the lifetime of 
Jawahir Lal. 

Having carefully considered the evidence 
on the record and the circumstances set 
out above, we are clearly of opinion that 
Jawahir Lal carried on partnership busie 
ness both with Babu Nem Das and Chhedi 
Lal during his lifetime, and that this 
partnership business descended upon all 
his Sons as a heritable asset and was 
continued by them after his death until 
a partition took place between them in 
1910. Ib is true that in tho case of Babu 
Nem Das the business resulted in a loss, 
as will appear from Ex. B-1/D, W. No, 1, 
but there is no reason to think that 
this loss was not temporary and in the 
ordinary course of business. In any event, 
we are of opinion that the question of 
loss or profit in a going concern is of 
little consequence in so far as it is 
necessary to establish the existence of an 
ancestral nucleus. We are also satisfied 
from the evidence referred to above that 
Jawahir Lal carried money-lending and 
ugaht business. We further find that he 
possessed property which he acquired and 
subsequently employed in the business. 

a Hie lore start with the initial fact 
J 800; 24 M L T 330; BOLT 400, 230. W Ws: 8 P 


L W 276; 20 Bom. L R 1029; 450 878 (1919) M W Ñ 
HI; 9 L W 518; A I R1918 P'O1L (P a : 
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that Jawahir Lal at the time of his death 
in August, 1885 left ancestral nucleus, 
which was inherited by Govind Prasad 
along with his brothers. In this view of 
the matter the subsequent acquisitions 
made by Govind Prasad must be deemed , 
inlaw to be joint family property in the 
absence of any proof by the defendants-res- 
pondents to the contrary, 

Reliance has been placed on behalf of 
the plaintiff-appellant on a decision of their 
Lordships of the Judicial Committee in 
Rampershad Tewarry v. Sheochurn Doss, 
(10 M. I. A. p. 490 at pp. 505 and 506), (5) 
where their Lordships obsesved : 

“Upon the facts it must be admitted that the 
evidence falls far short of proof that the ancestral 
property contributed in any material degree to the 
acquisition of the funds employed in trade whichiforms 
ed the bulk of the property in dispute, Thefamily was, 
however, an undivided family, and there was a nucleus 
of ancestral property. It may be further admitted 
that Deenanath laid the foundation of the future 
fortune of the family. But thereis no proof that 
he kept as separate, or treated asseparate, proper- 
ty that which he acquired at Agra. On theother 
hand, it is shown that many years before his 
death he associated his brothers with himself as 
partners, and that thenceforward they carried on 
business together each contributing by his exer- 
tions to the increase of the common stock......There 
is nothing prima facie improbable in the hypothesis 
that he brought his earlier gains voluntarily into 
the common stock, making them the capital on which 
he and his brothers were to trade. All future gains 
being made by their joint exertions would, accord- 
ing to thegenera! principle of Hindu Law, be the 
joint property of the family whilst undivided and 
bepartible as such on a partition, There is no 
proof of any special contract (and the proof of 
such lay on the defendants) which impressed the 
chacacter of partnership as distinguished from 
joint orseparate property, in the Hindu sense of 
these terms,upon the property in question.” 

In another case decided by their Lord- 
ships of the Privy Conncilin Lal Bahadur 
v Kanhaiya Lal, (I. L. R. 29 All. 244, P. O.) 
(6) the facts were that upon the deathin 
1849 of a Hindu, a headof a joint family 
governed by the Mitakshara Law, his pro» 
perty devolved upon his three sons, who 
remained joint until 1865, when they 
partiticned the property. There was 
nothing to show that any of them then 
had any separate property. At that time 
one of them had two sons and another son 
was born to him after the partition. The 
father and these three sons lived together 
jcintly and acquired other property. In 
1844 the father died leaving a will by 
which he gave a small allowance anda 
residence to each of his younger sons, and 


(5) 10M I A 490 (505-506); 2 Sar. 177 (PO), 

(6) 29 A 244;341 A 65:4 A LJ 227; 9 Bom. LR 
597; 50 L J 340; 11 O W N 417; 17 M L J 228; 2 ML 
T 147(P 0). 
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left all the rest of his property to his 
eldest son describing it as his  self-ac= 
quired property. In asuit brought by the 
two younger sone against their brother to 
set aside the will, the validity of which 
depended on the question whether the pro- 
perty was ancestral or self-acquired, the 
Judicial Committee held that the share 
taken on partition by the father of 
the plaintifs and defendant was ancest- 
ral property in which from their birth his 
sons acquired an interest; that there thus 
being a nucleus of ancestral property the 
onus was onthe defendants to show that 
the property was self-acquired and not 
purchased with ancestral funds. 

The case of Lal Bahadur v. Kanhaiya 
Lal (6) was followed by a Bench of this 
Court in Abhatdat Singh v. Ragho Indar 
Partab Sahi, (I. L, R. 1 Lucknow 1) (7) in 
which it was held that where it is proved 
or admitted that the family was possessed 
of a nucleus, the property acquired subse- 
quently must be held to be joint family pro- 
perty. 

In another casein Madho Tewari v. Mata 
Din Tewari, (I L. R. 10 Lucknow 61) (8) it 
was observed that onceit is held that the 
family of the plaintiff was joint and 
there was a nucleus of joint ancestral 
property, then the party which asserts a cer- 
tain property is his exclusive property must 
prove that fact. 

Reference may also be made to an un- 
reported case decided by a Bench of 
this Court, of which one of us was a 
member, which is now pending before their 
Lordships of the Privy Council Bhuru Mal 
v. Jagannath, (Privy Council Appeal No, 21 
of 1937) The case of Ram Pershad 
Tewarry v. Sheochurn Doss,(10 M. I. A. 
4£0) (5) was strongly relied upon in this 
case. It was remarked that here the amount 
-of nucleus was not required to be appre- 
ciable nor was it required that proof of 
considerable funds derived from ancestral 
property being employed in the business 
should be given. The question of jointe 
ness of the family, the existence of an- 
cestral nucleus, the acquisition of the pro. 
perty by the joint efforts of all the members 
of the family and the blending of the 
profits with the joint family funds ~-.are 
considered together and the cumulative 
effect of the evidence is regarded as es- 
fablishing the jointness of the property. 


(7) 1 Luck 1; 91 Ind. Oas, 976; 30 W N40; AIR 
1926 Oudh 77; 180 LJ 37. 

(8) 10 Luck 61; 149 Ind. Cas, 244; 11 O W N 528; 6 
R O 540; A I R 1934 Oudh 293. 
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(Vide pp. 339 and 340 of the printed paper 
book of that Privy Council Appeal), 

It has been argued strenuously on behalf 
of the defendants-respondents that having 
regard to the evidence on the record the 
plaintiff has not been able to show anything 
more than Rs. 160, which Govind Prasad 
recovered from Inayat Hussain an account 
of the mortgage executed in favour of 
Jawahir Lal, which may be regarded ag 
constituting an ancestral nucleus, but this 
sum of Rs. 160 cannot possibly be consi» 
dered to form the nucleus with which 
the subsequent acquisitions were made by 
Govind Prasad. The argument in effect 
amounts to this that the ancestral nucleus 
established in a case should bear a reason» 
able proportion to the subsequent acquisi- 
tions and that it should be sufficiently 
large to raise a presumption that the 
subsequent earnings must have been made 
out of or with the aid of the ancestral 
nucleus, but in the present case the ace 
quisitions made in 1925 and 1929 by 
Govind Prasad could not possibly be 
traced to the sum of Rs. 160 received in 
1889 so as to impress all the futute ac- 
quisitions of Govind Prasad ' with the 
character of ancestral property. Reference 
has been made to Sir Dinshah Mulla’s 
celebrated work on Hindu Law (9th Edi- 
el 1940) at p. 255. The passage,runs 

us — 

“When a nucleus of joint famil i 
or admitted a prekan pêlen arises that the wiolent m 
property, of the joint family is joint including any 
acquisition by a member of the joint family, But 
no such presumption would arise if the nucleus is 
such that with its help the property claimed to be 
joint could not have been acquired. [n order to 
give rise to the presumtion the nucleus must be 
such that with its help the property claimed to be 
joint could have been acquired. Such being the 
presumption, if any member of the family claims 
any portion of the property aa his separate pro- 
perty the burden lies upon him to show that it 
was acquired by him in circumstances which would 
constitute it his separate property, He may do so 
by showing thatthe income of the existing ancestral 
property was employed in other waya. Ifhe adduces 
no evidence, the presumption that the property was 
joint family property, must prevail,” 


Reliance has also been placed on the 
following cases Sandanam Pillai v. Soma- 
sundaram Chettiar, (A. I. R. 1937 Mad, 436) 
(9), Hollaram_ Verhomal v, Dwarkadas 
Kodumal,(A. I. R, 1939 Sind 145) (10), 
Brij Kunwar v, Sankata Prasad, (60. W 


F (9) AIR 1937 Mad, 436; 169 Ind. Oas. 325; (1937) 
MW N 57; 45 L W 246; (1937) 1 M LJ 364:10 B 


M3. 
(10) A I R1939 Sind 145; 193 Ind, Oas, 67; 12 A 
(1939) Kar, 537. ;12R S41; _ 


- 


- (440. W. N. 892) (14). 
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N. 963) (11), Imperial Bank of India, 
Jullundur v. Mst. Maya Devi, (I. L. R. 16 
Lahore, 714) (12), Hari Singh v, Gurbakhsh 
Singh, (A. I, R. 1931 Lahore, 593), (13) and 
Parimal Kumar Sen, vV. Surendra Lal Sen, 
Sandanam Pile 
lai v. Somasundaram Chettiar, (A. I. R. 1937 
Mad. 436) (9). This is a single Judge 
decision of the Madras High Court, 
where the law was laid down as fol- 
lows :-——~ 

"Where there isa nucleus of joint family property, 
the onus will no doubt be on the father in the 
first inetance to prove that the acquisition of the 
properties which he claims to be his separate 
property was not made out of the income from 
the joint family property. But where it is clear 
that the income from the joint family property is 
not sufficient even for the maintenance of the family, 
there is no basis for any presumption that the acquisi- 
tions must have been made from out of the income of 
the joint property.” 

This case is clearly distinguishable from 
the present case in view of the finding 
of fact at which we have arrived on the 
question of nucleus. Further nofevidence 
has been adduced by the defendants- 
respondents to discharge tke onus of proof 
that the subsequent acquisitions were not 
made out ofthe income of the joint family 
property. 

Hollaram Verhomal v. Dwarkadas Kodu- 
mal, (1939 Sind, 145) (10). This case is 
inappl licable because there was no ques- 
tion “of any ancestral nucleusinvolved in 
the case. 

Brij Kunwar v, Sankata Prasad, (60. W. 
N. 963) (11), This case bas also no bearing 
upcn the question of the existence of an 
ancestral nucleus. The only remark relied 
upon in this case is at p. 966* of the report 
to the following effect: 

“The fact of a Hindu making a will in respect of 
his property raises the presumption about the pro- 
perty being his self-acquired property and there is 
no presumption in favour of its being ancestral.” 

We are of opinicn that although the 
conduct of the alienor of the property treats 
ing the property as his self-acquired pro- 
perty and disposing of it by means of a 
will may be taken into consideration alcng 
with other circumstances of the case, yet 
at the same time we cannot help thinking 
that the proposition referred to above is 
tco widely stated. 

(GL 6O W N 963; 123 Ind. Oas. 849; AI R 1930 
aah 89; Ind. Rul. (1930) Oudh 193; 5 Lueck 
4 


(12) 16 L 714; 159 Ind. Oas.474; A I R1935 Lah. 867; 
8 R L 399;37P LR 831 

(13) AIR I931 Lah. 593; 133 Ind. Oas.437; 32 PLR 
450; Ind. Rul. (1931) Lah, 773. 

(14) 44 C W N 892, 
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Imperial Bank of India, Jullundur v. 
Maya Deri (ILR 16 Lah. 714) (12). It 
was held in this case that a manager of a 
joint Hinda family, even though he be 
the father of the other co-parceners, cannot 
alienate joint family property except for 
family necessity, or with the consent of ° 
the co-parceners if they are adults. It was 
also held that such an alienation by him 
is not void but voidable. The learned’ 
Judges also proceeded to record the finding 
that the property in dispute was nos 
ancestral, althonghin the view of the law 
which they took in the case it was not 
necessary to do so. It appears that the 
only ancestral property was a residential 
hcuse which did not yield any income and 
that the rest of the property possessed by 
the alienor was his separate property, It 
also appears that the alienor had profes- 
sional income. It was found in that case 
that the money required for the purchase 
of the house, the subject-matter of aliena- 
tion—-was raised by the donor by loan from 
certain persons and no portion of the income 
of the property of the residential house, 
owned by the dcnor, was utilised for the 
acquisition and construction of the house in 
question. In these circumstances it was 
held that there was no substantial nucleus 
of the ancestral property, the income of 
which could be held to be joint of the 
alienor and his sons. Hari Singh ve Gur- 
bakhsh Singh, (A IR 1931 Lah. 593) (13). 
This was a suit for partition of three houses 
and some movables, which were alleged 
to be co-parcenery property between two 
brothers, The houses had been acquired 
by the father at different times. It was 
found that the father had received 
Rs. 1,347 from the ancestral estate. The 
father was employed in the Canal Depart- 
ment and retired as a zilladar. Is was 
held upon the evidence in the case that the 
purchase of the three houses by the father 
was made with the aid of his private 
earnings, and tke alleged nucleus of 
Rs. 3,847 did not afford any assistance in. 
acquiring those houses. It was remarked 
at p. 594* that 

“the mere existence of a proved nucleus does not 
justify a conclusion that all later acquisitions were 
made with the help of this. The sufficiency or 
otherwise of such a nucleus can and should be 
gone into by the Courts,” 

This observaticn was made on the 
strength of a decision of a Divisional Bench 
of that Court. 

Parimal Kumar Sen v. Surendra Lal Sen 
(44 O WN 892) (14). This case is a single 

*Page of A IR 1931—{Ed.) 
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Judge decision of the Oalcatta High Court, 


‘The learned Judge observed at p. 893* : 


“It is perfectly true that when possession of a 

nucleus of joint family property is admitted or 
proved, an acquisition made bya member of the 
family in his own name is to be presumed to bea 
joint family property. Butthis must mean that the 
joint property was such as might constitute a nucleus 
inlaw”, i : 
and he relied on certain decisions of the 
Oaleutta High Court in support of this 
assertion. After referring to an observa- 
tion of Mr. Justice Suhrawardy quoted by 
him he proceeded to say: . 
_ “But when if it be held that the existence of any 
joint property, however small, would raise a pre- 
sumption in fayourof the plaintiff and would throw 
the burden on to the defendants to establish that it 
was self-acquisition, it may be said that the fact 
that the property was too small and did not yield 
any appreciable income out of which acquisitions 
could be made, would be a circumstance sufficient 
for the purpose of rebutting the presumption.” 

Having considered these decisions care« 
fully, we are of opinion that neither of the 
cases cited cn behalf of the defendants- 
respondents is directly applicable to the 
fact and circumstances of the present case. 
On the other hand, the decision of their 
Lordships of the Judicial Oommittee in 
Rampershad Tewarry v. Sheochurn Doss, 
(10 M I A 490) (5), referred to above, which 


“has been followed in the cases cited above, 


directly supports the plaintifi’s case. The 
ratio decidendi in our opinion underlying 
that case is the proof of the existence of 
ancestral nucleus and not its utilisation for 
subsequent acquisitions. That principle 
has not been dissented from by their Lord- 


ships of the Judicial Committee in any 


case brought to our notice. 

The other argument advancad on behalf 
of the plaintiff-appellant is that even if the 
existence of an ancestral nucleus, whether 
sufficient or otherwise, is not established 
from the evidence on the record to impress 
the character of joint family property upon 
the acquisitions made, it is clear that 
Govind Prasad started an independent 
business of his own in which all his brothers 
associated with him, and upon partition 
on December 13, 1910, Govind Prasad got 
Rs. 9,827-14-9 as his one-third share as 
against his two brothers (vide Exs, 45 and 
46). It is stated that on January 22, 1889, 
Govind Prasad purchased some land benami 
in the name of Shambhu Nath (wide Ex. 23), 
Shambhu Nath executed a sale deed on 
August 8, 1901, in favour of Govind Prasad 
of the land purchased by him and then 
built a house on this land (vide Ex, 76). 
This house constituted the residential house 
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of Govind Prasad, Kamta Prasad (D, W. 
No. 9 states that the land on which the 
house in question stands was purchased 
by Govind Prasad in the name of Shambhu 
Nath and that Govind Prasad is now 
living in that house. This house which 
was purchased in 1889 was treated as the 
joint family property of Govind Prasad 
and his brothers and was partitioned 
amongst themselves in equal shares in 1910, 
as the entry in Ex. 46 will show. Upon 
these facts it has been strenuously argued 
on behalf of the plaintiff-appellant that 
even though there was no ancestral 
nucleus in existence at the time of the 
death of Jawahir Lal in 1885, yet Govind 
Prasad carried on business along with his 
brothers and all the brothers contributed 
to the family gains by their joint labour 
and exertions. The property thus obtained 
by Govind Prasad in the partition of 1910- 
must be considered to be joint family pro» 
perty, in which his adopted son Basant Lal. 
and subsequently the grandson, namely 
the present plaintiff, acquired an interest. 
by birth. 

It has, however, been contended on be- 
half of the defendants-respondents that the 
property obtained by Govind Prasad on 
partition in 1910 constituted his separate. 
self-acquired property and since Basant 
Lai had not been adopted by that time, 
not had the plaintiff been introduced into. 
the family as an adopted son, neither of 
them could claim to have acquired any 
interest by birth, Reference may be made. 
in this connection to Sir Dinshab Mulla’s. 
celebrated work on Hindu Law (9th edition 
1940) at p. 236. Paragraph 220 lays down :— 

“Property, according to tte Hindu Law, may be: 
divided into two classes, namely, (1) joint family- 
property, and (2) separate property.” 

Joint family property may be divided according 
to the source from which it comes into — 

(1) ancestral property (ss. 223 to 225); and (2). 
separate property of co-parceners thrown into the 
common coparcenary stock (s. 227) 

Property jointly acquired by the members of a 
joint family with the aid of ancestral property is. 
joint family preperty. Property jointly acquired 
by the members ofa joint family without the aid 
of ancestral property may or may not be joint. 
family property; whether it is so or not isa ques- 
tion of fact in each case (8. 238). 

The term “joint family property’ is synonymous. 
with “co-parcenary property. 

Separate property includes “‘self acquired’ pro- 
perty (ss. 222, 2315." 

Paragraph 221 at p, 237 lays down :— 

“The following are the main incidents of joint. 
family or co-parcenary property :— f 

(a) it aS by survivorship, not by succession 

(b) es property in which the male issue of the 

co-parceners acquire an interest by birth.” 
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Paragraph 228, cl. (3) latter portion, at 
p. 247 runs thus: 

‘Tn the absence of any proof of partnership, pro- 
perty jointly acquired by the members of a joint 
family without the aid of joint family property is, 
as stated above, to be presumed to be joint, But 
is it algo to be presumed to be joint family pro- 
porty? It was at onetime held by the High Court 
of Bombay that property jointly acquired without 
the aid of joint family property was not joint 
family property and that the male issue of the 
joint acquirers did not acquire an interest in it by 
birth, unless it was thrown into the common stock.” 

Reference is made to Chatturbhooj v. 
Dharamsi, (I. L. R. 9 Bombay, 438, 445) (15), 
in the foot note. The paragraph proceeds— 

“In later cases, however, it has been held that 
uch property must be presumed to be joint family 
property, and reference in the foot note has been 
made to Haridas v. Devkuvarbat, (I. L. R. 50 Bom- 
bay, 148) (16) and Laldaev. Motibat, (10 Bom, L. R, 
125), (17), “and this has been followed in Lahore", 
reference being madeto Sanwal Das. v. Kure Mal, 
(1. L. R., 9 Lahore, 470) (18).” 


Reference has also been made to a case 
of Sudarsanam Maistri v, -Narasinhulu 
Maistri, (I. L. R. 25 Mad., 149) (19), where 
the original nature of the Mitakshara 
doctrine of the joint family property has 
been discussed by that distinguished 
Judge, Mr, Justice Bhashyam Ayyangar. 
The first question formulated by the learn- 
ed Judge at p 152* was whether the pro- 
perty in question forms the joint family 
property of the plaintiff and the first de- 
fendant, having been acquired by their 
joint labour and exertions and that as such 
it is liable to partition between them. The 
ease before him was sought to be distin- 
guished from Rampershad Tewarry v. 
Sheochurn Doss, (10 M. I. A., 490) (5), on the 
ground that the business in the Privy 
Council case was carried on by and on 
behalf of all the members of the joint 
family, while in the case before him the 
plaintiff and the first defendant were only 
+wo out of five brothers, who, with their 
father, constituted an undivided Hindu 
family. At p. 1-5* after referring to Mr. 
Mayne'’s opinion founded upon Chattur- 
bhooj Meghji v. Dharamsi Naranji, (L, L, R. 
9 Bombay, 438 (20), suggesting a doubt 
as to whether their male issue would by 
birth alone acquire a right in such pro- 


(15) 9 B 438 (445). 

(16) 50 B 443; 97 Ind. Cag.820; 28 Bom. L R 637; AI 
R 1926 Bom. 408, 

(17) 10 Bom, L R 175. 

(18) 9 L 470; 109 Ind. Oas, 779; 10 Lah. LJ 27; AIR 
1928 Lah, 224; 29P LR 635. 

(19) 25 M 149, 

(20) 9 B 438, 
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perty, the learned Judge observed :— 

“Ifthe joint acquireres intended; to hold the pro- 
perty so acquired as co-owners and not- as joint 
family property in the Mitakshara sense of that 
expression, this view would be perfectly sound. But, 
if, assupposed, the property was acquired by all 
the members of the undivided family, by their 
joint labour, it would, in the absence of any indi- 
cation of intention to the contrary, be owned by 
them as joint family property and in thatcase their 
male issues, who, by their birth became members 
of such undivided family, necessarily acquire a right 
by birth in such property.” 

In Amirdhanav. Valiammai, (A.I. R. 1936 
Madras 19) (21). it was held that when 
members of a joint family live together 
and acquire properties together by their 
joint exertions,in the absence of an indica» 
tion to the contrary, such property would be 
joint family property wherein the male 
issue would acquire a right by birth, 

The same view was taken by the same 
learned Judge, who decided the above case 
in A. L R. 1936 Madras 19 (21), in Pragada 
Krishanamurthi v. Pragada Seetama, (A. I. 
R. 1937 Mad., 29), (22) where he observed :— 


“Tn order to constitute joint family property it 
ia not necessary to have any ancestral nucleus. It 
is open to the members of the joint family to acquire 
property either by joint labour or by any other 
means and enjoy the same as joint family property, 
and in the absence of an indication to the contrary 
it will be presumed to be joint family property. 
Once the character of property as joint family pro- 
perty is established, no matter how acquired, it 
follows that the male issue ofthe acquirers will get 
a right in it by birth.” 

The case of Karsondas Dharamsey v, 
Gangabai, (I. L.R. 32 Bombay, 479) (23), 
decided by Mr. Justice Beaman was re- 
lied upon in vhis case, In the latter case 
in an exhaustive and learned judgment 
the learned Judge described in detail the 
distinguishing features in (1) joint property, 
(2) joint family property and (3) joint ances- 
tral property. He held that 

“there must have been a nucleus of joint family pro- 
perty before ancestral joint family property can come 
into existence, because the word ancestral connotes 
descent and therefore pre-existence. But because 
it is true that there can be no joint ancestral 
family property without a previous nucleus of joint 
family property it is not true thatthere cannot be 
joint family property without a pre-existing nucleus, 
for that would be identifying joint family property, 
with ancestral joint family property. He further held 
that where there is ancestral joint family property 
every member of the family acquires by birth an inter- 
est in it, which cannot be defeated by individual alia- 
nation or disposition of any kind. This is equally true 
of joint family property, Further that where property 
is admitted or proved to be joint family property, 
it is subject to exactly the same legal incidents in 
every respect as property which is admitted or 
proved to be ancestral joint family property. Fur. 

(21) A IR 1936 Mad, 19; 162 Ind. Cas, 668; 43 L W 
215;8 R M 1024; (1936) M W N 567, 

(22 AIR 1637 Mad, 29; 1t8 Ind, Oas. 408; 9 R M 574, 

(23) 32 B 479. i 
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ther, this class of property in India differs redically 
in origin and essential characteristics from the joint 
property of the English Law.” 

We are, therefore, of opinion, that the 
contention raised on behalf of the plaint- 
iff-appellant, that even in the absence of 
a finding about the existence of an ances- 
‘tral nucleus -the property should be held 
to be the joint family property of Govind 
Prasad inasmuch as it was acquired by 
the joint labour and exertion of all three 
brothers in which his adopted son and 
grandson acquired interest by birth, is cor- 
rect, : 

Reference has been made on behalf of 
the defendants-respondents to three wills 
made by Govind Prasad on December 17, 
1925, (Ex. B-3/D W. No. 2) on March 9, 
1927, (Ex. B-2/D. W. No. 1) and on July 
29, 1929 (Ex. B-33) in support of the fact 
that Govind Prasad treated the property 
as his own self-acquired property and that 
he should not be now allowed to go back 
upon the recitals in these wills. We do not 
think that either Govind Prasad, or the pre- 
sent plaintiff, is estopped from challenging 
the alienations in dispute on the ground 
that absome previous time Govind Prasad 
dealt with the property as ifit were his 
own self-acquired property. In any cass 
the admissions made by Govind Prasad are 
by no means binding upon the plaintif- 
appellant, who claims independently under 
the law. 

The recital in Ex. B-3/D, W. No. 2 shows 
that Govind Prasad calls himself the 
absolute owner of the property in his 
possession since the date of the partition. 
Whetker it is a wrong statement of fact 
or it is wrong inference of law drawn by 
Govind Prasad as regards the character of 
the property in his possession, it is scarcely 
necessary to say. It isclear, however, that 
the statement is in noway binding upon the 
plaintiff-appellant. 


Exhibit B-33 shows that the recitals made 
therein were introduced with a definite 
design to deprive the plaintiff-appellant of 
his rights in the property and to dispose 
of it as self-acquired property. It appears 
that Govind Prasad got offended with the 
plaintiff because the plaintiff did not 
behave properly towards his teacher and 
went away to live with his natural father 
Munne Lal, This fact is proved from the 
evidence not only of P. W. No. 8, Govind 
Prasad, but also P. W. No.9, Gulab Ohand 
and Mst. Bitti Bibi examined commission. 
The conduct of the plaintiff may well have 
caused legitimate offence to Govind Prasad 
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and this may have been one of the reasons 
which led him to make the said will. 

It has been strenuously contended on 
behalf of the defendants-respondents that 
if Basant Lal had been adopted before 
the partition in 1910, he would have parti- 
cipated in the one-third share of his father 
on allotment by partition, but since Basant 
Lal was born after the disruption of the 
joint family property, he could not have 
claimed by birth an interest in the pro- 
perty allotted to his father on partition, and 
that his father alone was the owner of that 
property which was separate property, 
Learned Counsel has not been able te cite 
any authority directly upon this point in 
support of this contention, and having re- 
gard tothe view clearly enunciated by 
Sir Dinshah Malla in his book on Hindu 
Law and the various authorities referred to 
by us, we are unable to accept that con: 
tention, 

Our finding therefore is firstly that there 
was an ancestral nucleus handed down from 
the time of Jawahir Lal to his sons and 
the subsequent acquisitions must be pree 
sumed to be joint family property. We also 
find that Govind Prasad carried on busi- 
ness along with his two brothers and 
acquired property by joint labour and 
exertions, which they partitioned in the 
year 1910, and that both Basant Lal and the 
present plaintiff would be entitled to a share 
in that property by the mere incident of 
birth. The trial Oourt remarked under 
Issue No. 1 as follows : 

“It is true that if properties are purchased and 
acquired with the assistance of the ancestral pro- 
perty they would also acquire a status of ancestral 
property. The plaintiff was required to trace and ` 
connect the amounts, invested by the defendant 
No.1 with such amount and business which might 
have been leftby Lala Jawahir Lal on his death, 
T Ido not find sufficient evidence on the record for 
it.’ 

We do not agree with the trial Court that 
having proved an ancestral nucleus it was 
the further duty of the plaintif to trace 
and connect the amounts, invested by the 
defendant No, 1 Govind Prasad, with the 
properties which may have been left by 
Jawahir Lal on his death. No such duty 
in our opinion, is cast upon the plaintiff, 
as we have already observed in view of 
the decision of their Lordships of the 
Judicial Committee in Rampershad Tewary 
Ya Sheochura Doss (10 M. I. A. 490) (5). We 
are, therefore, unable to uphold the decision 
of the trial Court upon Issue No, 1, which 
is the main issue in the case. 

The learned Counsel on behalf of the 
defendants-respondents has contested the 
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finding of the trial Court on Issue No, 5. 
The trial Court has negatived the existence 
of the custom. ,The plea as regards the 
custom was not raised in the written 
statement by the defendants. It was raised 
for the first time on January 4, 1934, 
in oral pleadings before the lower Oourt, 
Mr. Makund Behari Lal appearing on 
behalf of the defendants stated :— 

“By virtue of the custom among the Digambari 
Jains of India a father is the absolute owner of the 
ancestral property,” 

We agree with the trial Court that the 
custom set up by the defendants has not 
been established. The witnesses on the 
point are D. W. No.3, D. W. No. 5 and D. 
W. No. 7. D. W. No. 5 Sarup Chand states 
in examination-in-chief :— 

“Among Jains, a father is the absolute owner of 
his property, whether self-acquired or ancestral, A 
son has no right in it in the lifetime of his father. 
Such is the custom amongst the Jains,” 


Sarup Chand himself is an Oswal Swe- 
tambar Jain, He says that Agarwals and 
Oswals are two different communities and he 

is not on visiting terms with Agarwals, 
He admits that he made no enquiries from 
Agarwals, nor from Digambar Jains, ashe 
is not on Visiting terms with them. He also 
admits that he did not enquire from 
Munne Lal as he was an Agarwala and he 
had no connection with him. We are of 
opinion that the evidence of this witness 
was rightly rejected by the trial Oourt as 
worthless. 

D. W. No. 7, Bechu Lal, states that 
Chhedi Lal was the son of Kedar Nath and 
he was an Agarwal Jain. He also says that 
he and Govind Prasad are of the same 
family. 

D.W. No. 3, Ram Dass, has admitted in 
his statement that Chhedi Lal's father had 
a shop for wholesale business and Chhedi 
Lal had partiticned with his father. We, 
therefore, find that far from there being 
aby custcm clothing a Digambari Jain with 
absolute ownership of ancestal properties 
Chhedi Lal actually obtained a share on 
partition with his father. 

Tuo witnesses produced on behalf of the 
plaintiff Ganga Ram (P. W. No. 10) and 
Shekkar Chand (P. W. No, 11), who are 
both Digsmbar Jains, rebut the custcm. 
Ganga Ram states thathe filed a suit for 

` partition against his father and got a 
share on partition through Court, Shekhar 
Ohand gives instances of Digambar Jains 
who obtained ehsres on partition frcm 
their fathers in the ancestral property. 
We are clearly of cpinion that the custom is 
not proved, 
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Two decisions are relied upon in support 
of the custom. Exhibit Be53 is a decision 
of Mr. Jwala Prasad, Subordinate Judge, 
dated August 19, 1899, who held that ac- 
cording to the custom of the Swetambar 
Jains to which community the defendant 
belonged, a father had absolute power to 
alienate his ancestral property. Exhi- 
bit B-54 is another decision of Mr. Jwala 
Prasad dated August 27,1900, in appeal in 
another case, where he held that ace 
cording to the custom a Jain father had 
absolute power to alienate the ancestral 
property. It has not been shown whether 
tbe custom as established in this case 
related to Digambar Jains. Reliance has 
been placed on behalf of the defendante 
respondents to a case in Milap Chand v. 
Mohni Bibi (50. W. N., 515) (24). This 
case related to the Osval community. It 
was observed that the Oswals area tribe 
who cculd have customs abrogating the 
law. Under a custom, which is binding on 
such Jains as belong tothe Oswal tribe, 
the fatherina joint family has a right to 
alienate the ancestral property as he wishes 
and where such father alienates a house 
for the purposes of religion both by a 
will and by a deed of trust, the alienation 
cannot be challenged by his adoptive son. 

In a case in Nemi Chand v. Santosh 
Chand (I, L. R. 14 Lucknow, 483) (25) it was 
remarked by a Bench ofthis Court that the 


` Jains are divided into two main sects of 


Swetambaris and Digambaris and that 
while the Oswal and Srimal are branches 
of the Swetambari sub-sect, Agarwal and 
Khandelwal are the main divisions of the 
Digambari sect. The custom pleaded in the 
case was definitely confined to the Digambar 
Jains. The decision in Milap Chand v. 
Mohni Bibi (5 O. W. N. 515) (24), relates to 
the Oswals and not tothe Agarwals. Con- 
sequently that decision has no bearing on 
the present case. The observation in 
Milap Chand v. Mohni Bibi (5 O. W. 
N. 515) (24) to the effect that the distinc- 
tion between Digambari Oswals and Swe- 
tambari Oswals is a distinction of religious 
rites and has no bearing on their personal 
law,does not help the case of the defen- 
dauts-respondents. It is a well-settled 
principle of law that the custom set up 
should ke strictly proved and should not 
be extended by analogy. The custom 
pleaded in the present case was a specific 

(24) SO W N 515; 110 Ind, Cas. 180; AIR 1998 
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custom applicable to Digambar Jains, 
This custom has in our opinion not been 
satisfactorily established, 

We, therefore, hold in agreement with 
the opinion of the trial Judge that the 
aforesaid custom is not proved. 

The result is that we allow the appeal 
with proportionate costs, set aside the 
judgment and decree of the trial Court 
and grant reliefs (6) and (c) to the plaintiff 
in terms of the prayer made in the plaint, 
As regards the relief (a) mentioned in the 
plaint the trial Court did not express any 
cpinion in view ofits finding on Issue No.1, 
which we have reversed. Paragraphs 12 
and 13 of the plaint, which related to 
relief (a) of the plaint were denied by the 
defendants in para. 26 of the written 
staiement who repudiated their liability to 
pay any damages, The plaintiff in paras. 26 
and 27 of his replication reiterated his 
claim against the defendants, Issue No. 9 
framed by the trial Court must be consi» 
dered to cover the point relating to relief 
(a) of the plaint. As we have already stated, 
this has not been decided. We. therefore, 
remand the case to the trial Court for a 
determination of the question of the lia- 


bility of the defendants-respondents in 
regard to the above-mentioned matter 
D. Order accordingly. 
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Navigation~Colliston—Sub-merged snag appear- 
ing in river bed after monsoons—Vessel colliding 
and sinking—Liability of master-~No evidence that 
vessel drew more water due to overcrowding—TIt 
cannot be held that collision was due to overcrawd- 
‘ing. 

It is usual after the monsoons, for enags to appear 
in the bed of a river and no person can tell 
with certainty whether or not the bed of the river 
at any particular time is free of such obstacles. 
They may appear suddenly. No shipping company 
can be held liable merelyon the ground that it 
‘was not aware of the existence of such an obstacle. 
These snags appear and disappear and colliding 
with them is very much like colliding with some 
uncharted rockin theopen sea. In such circum- 
stances it cannot be said that the master of a vessel, 
which collides with such an obstacle, is guilty of 
negligence and neither can it be said that the 
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owners are guilty of negligence, when 
nothing on the record to suggest that the 
ought to have known about the snag and, there- 
fore, ought to have been ableto avoid it, The 
existence of the snag in the navigable and proper 
channel being unknown and unexpected, colliding 
with it is not in itself an act of negligence, Such 
a collision is inthe nature of an actof God or in- 
evitable accident. (p. 680, col. 2.] 

Where there is nothing to show that as a result 
of overcrowding or overloading the vessel was 
drawing more water than she would have normally 
been doing it cannot possibly held that the vessel 
struck the submerged snag by reasonof the over- 
crowding. [p. 661, col. 1) 


A. from a decision of the Subordinate 


Judge, First Court, Chapra, dated May 5, 
1938. 


Messrs. A. C. Chattarji and S. K. Mitra, 
for the Appellants. 

Messrs, B. N. Mitter, R. S. Chattarji and 
Ajit Kumar Mitter, for the Respondents. 


Harries, C. J.—Thie is a defendants 
appeal from a decree of the learned Sub- 
ordinate Judge of Ohapra, decreeing the 
plaintiffs’ claim for damages against 
them. 

Plaintiff No. l is a minor and was the son 
of on3 Ujagir Lal of village Ghanti who 
met his death by drowning on November 11, 
1935. Plaintiff No. 2 was the widow of the 
said Ujagir Lal. Defendant No. 1 was 
the Rivers Steam Navigation Oompany, 
Limited, the owners of river steamers 
plying on the Ganges. Defendant No. 2 
was the master of 8S. 8S. “Cherra” owned 
by defendant No. 1. Defendants Nos. 3 
and 4 were pro forma defendants, being 
the brothers of Ujagir Lal deceased. 

According to the plaintiffs, Ujagir Lal 
had on November 11, 1935, gone to a mela, 
and on the evening of that day embarked 
on the 8. S. “Cherra” at Maniar Ghat 
to return to his home. According to the 
plaint, a very large number of persons 
got on board at this Ghat and so big was 
the crowd that a number were left behind, 
In this overcrowded fashion, it is said that 
the streamer called at Patar Ghat and 
then left for Darauli, which was the des- 
tination of Ujagir Lal. About half an 
hour's journey from Darauli, it is said 
that the 8S. S. “Oherra” foundered and: 
sank, and this was due to the overload» 
ing and overcrowding of the vessel and 
to the fact that the vessel was taking an 
unusual and dangerous course at the time. 
Ujagir Lal, it was said, either fell off 
or was thrown off the deck of the ship, 
and as ha was unable to swim he was 
drowned, The plaintiffs brought this suit 
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alleging that the death was due to the 
negligence cf the defendants Nos. 1 and 2 
and that they were entitled to damages as 
being dependent upon the deceased men, 

The defendants denied that they were 
negligent in any way and denied that 
the 6. 8, “Cherra” on the day in ques- 
tion was overloaded. They pleaded that 
the accident was due to the ship striking 
a submerged snag in the river, the exis- 
tence of which was unknown to the de- 
fendants, and further that they could not 
have known of its existence with tke 
exercise of all due and reasonable care. 
In stort, they alleged that the accident 
was an act of God or an inevitable one and 
not due to negligence of any kind. 

The learned Subordinate Judge accepted 
the case of the defendants that the sinke 
ing of the 8. 8S. “Cherra” was due 
directly to the vessel striking a submerg- 
ed snag or tree trunk in the bed of the 
river. He was satisfied that at the time 
of this accident the ship was being navi- 
gated in the usual and proper channel, 
He was further satisfied that asthe ship 
had proceeded safely for a number of 
hours the alleged overloading or over- 
crowding was not the cause of the vessel 
foundering. In short, he absolves the 
defendants from any liability for the actual 
collision between the vessel and this sub- 
merged snag or tree trunk in the river- 
bed. The learned Judge, however, held 
that the defendants were liable because 
they had permitted the vessel to be over- 
loaded and overcrowded and the result 
of such was increased panic, jostling and 
pushing on the decks immediately after 
the collision. He appears to have thought 
that Ujegir Lal was either pushed cr 
thrown of the ship during this panic or 
jostling, and that being so, that his death 
was due to the alleged overloading or 
overcrowding. In the result he found the 
defendants liable and awarded plaintiff 
No. 1 Re. 2,000 damages and plaintiff No, 2 
a similar amount, 

It has been strenuously argued befcre 
us by Mr. A. ©. Chattarji on behalf of 
the defendants that there was no evidence 
in this case that Ujagir Lal’s death was 
in any way due to the negligance of the 
defendants. Mr. Ohbattarji naturally ace 
cepts the finding of the learned Judge 
that the sinking of the vessel was due to 
colliding with a submerged snag, the 
existence of which the Company and the 
master could not reasonably be expected 
to have foreseen, He naturally accepts the 
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finding that the vessel was being navi- 
gated in its proper channel, and he has 
argued -that these findings conclude the 
matter. He has, however, challenged the 
other finding of the learned Judge that 
Ujagir Lal's death resulted from the panic 
and jostling which followed the accident 
and which was increased by the alleged 
overcrowding. Mr, Chattarji has argued 
that there is no evidence at all that the 
overcrowding, if any, led to any increased 
panic or to any jostling or rushing about 
and that in any event there is nothing to 
connect such with Ujagir Lal’s death, 

I am satisfied with the finding of the 
learned Subordinate Judge that the colli- 
sion between the vessel and the sub= 
merged snag was not due to the negli- 
gence of the defendants. The evidence 
shows that they were navigating in the 
usual and proper channel which had been 
swept fairly recently. There was evidence 
that after the monsoon, snags of this kind 
do appear in the bed of the river and 
that no person can tell with certainty 
whether or not the bed of the river at 
any particular time is free of such obs 
stacles, They may appear suddently, No 
shipping company can be held liable 
merely on the ground that it was not 
aware of the existence of such an ob- 
stacle. These snags appear and dis» 
appear and colliding with them appears 
to be very much like colliding with some 
uncharted rock in the open sea. In such 
circumstances, if cannot be said that the 
master of a vessel, which collides with 
such an obstacle, is guilty of negligence 
and neither can it be said that the owners 
are guilty of negligence. Thereis nothe 
ing on the record to suggest that the de» 
fendants ought to have known about this 
snag and, thérefore, ought to have been 
able to avoid it. The existence of the 
snag in the navigable and proper channel 
being unknown and unexpected, colliding 
with if is not in itself an act of negli- 
gence. Jt has been held previously that 
such a collision isin the nature ofan act 
of God or inevitable accident. 

Mr. B. N. Mitter, on the other hand, 
has endeavoured to uphold the decision 
of the learned Subordinate Judge by 
challenging his finding on this issue, Mr. 
Mitter has argued that the evidence shows 
that the cause of the 8S. S. “Oherra" 
striking the snag was overloading or 
overcrowding or both. He has asked us 
to find that by reason of this overloading 
and overcrowding, the 8. 5, “QOherra”* 
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was much lower in the water than 
she should have been: but there is 


no evidence at all of this. The evidence 
of.overcrowding is the evidence of a 
number of witnesses who stated that there 
were anything from seven hundred to 
twelve hundred psople on board this 
vessel, The defendants, on the other hand, 
strenuously denied that any such crowd 
could possibly have been on board, and 
their case was that only about one 
hundred and fifty people had got on 
board at Maniar Ghat, whereas, according 
to the plaintiffs’ case, seven hundred to 
eight hundred people embarked at that 
Ghat. There is material which suggests 
that these river steamers can only carry 
a certain number on a voyage of over 
six hours, whereas .on a shorter voyage 
they can carry double the number. What 
determines the number of passengers is 
the area of deck space and the length 
of the journey. It may be, though the 
defendants do not admit it in this case, 
that there were more people on board this 
vessel than there should have been: but 
there is nothing to sbow that asa result 
this vessel was drawing more water than 
she would have normally been doing. 
That being so, I cannot possibly hold 
that this vessel struck the submerged 
snag byreason of the overcrowding. Mr. 
Mitter has asked the Court to accept the 
evidence of a number of witnesses who 
stated that the vessel sank as a result 
of overloading : but it is impossible to ac- 
cept the evidence of these witnesses. 

Ramdas Dube (P, W. No, 2) stated that 
there were about 1000 or 1200 passen- 
gers on the steamer and there was no 
sitting accommodation on account of over- 
crowding. It isto be observed that most 
of the other witnesses mentioned when they 
were sitting and other people whom they 
knew were sitting near them. The witness 
goes on to say that between Patar and 
Darauli, on account of overcrowding and the 
badness of the route the steamer .began to 
sink slowly. In short, he tries to give 
the impression that owing to the great 
weight this steamer was carrying, she 
sank slowly in mid-stream. It is an 
undoubted fact that she struck a submerg= 
ve snag, but this witness will not admit 
Ab, 

The next witness was Nanai Sonar and 
he also said that the steamer sank on 
account of overloading, though he had to 
admit that he did not tell Bachchi Lal, 
Ujagir Lal's brother, that the steamer 
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had sunk as the result of overloading. 
Fauzdar Ahir also stated that the steamer 
rocked before she sank, but ha also did 
not feel that the steamer struck anything. 
Ramnandan Ahir said that the steamer 
rocked and then began to sink: but he 
also denied that the steamer struck anye 
thing. Deopragad Panda, another witness, 
stated that the steamer sank on account 
of its being overloaded and because it 
took a wrong route but he also denies that 
the steamer struck anything at all. 
Sitaram Singh said that the vessel sank 
on account of overcrowding, and he had 
to admit that in the criminal case he 
had stated that after leaving Patar the 
steamer struck something hard, Before 
the Subordinate Judge he denied that 
the steamer struck anything and was 
compelled to say that what hs had stated 
in the Criminal Court was false. This 
witness, however, makes it clear that he 
had no apprehension that any accident . 
was likely as a result of overcrowding. 
Ganesh Sah Kanu was another witness, 
and he also gave the impression that the 
steamer had not struck anything. Ramrekha 
Pande stated that when the steamer was 
proceeding slowly from Tikliaghat every 
one of the passengers was afraid because 
the steamer was overcrowded, He did not 
feel that the steamer struck anything, 
but says that the boiler burst and that 
water came into the ship. He went to 
see what had happened, and his version 
in no way suggests that there was any 
panic or anything like it. The last wite 
ness Dhari Ahir also wishes the Court to 
believe that there was nothing ‘in the 
nature of a collision, and the first he 
knew was a cry being raised that the 
steamer was Sinking. 

There can be no doubt that these wite 
nesses were trying to give the Oourt the 
impression that the weight of the cargo 
and passengers on board this ship caused 
it to sink. It is perfectly clear that the 
vessel sank, because the hull was ripped 
open by this submerged snag. Olearly 
the witnesses are not giving a true ver- 
sion because they must have felt the 
sudden jerk as the ship was pulled up 
by hitting the snag. Obviously the ship 
did not begin to sink slowly as a result 
of overloading. She had travelled about 
three hours from Maniar Ghat without 
anything untoward happening, and there 
is nothing in the plaintiffs’ evidence to 
suggest that her load had anything to do 
with striking this snag. 
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Mr. Chattarji was prepared to argue that 
there is no real evidence in this case 
thet the vessel was overloaded. One wit- 
ness, Sitaram, gave the number on board 
at seven to eight hundred and the learned 
Judge appears to have accepted this 
evidence, Mr, Obhatterji was prepared 
to contend that on a short voyage this 
vessel was allowed to carry this number; 
but it is unnecessary for the Court to de- 
cide whether or not on this particular oc- 
casion this vessel was overloaded or over- 
crowded seriously or otherwise, Iam pere 
fectly satisfied that the overcrowding, or 
overloading, if any, had nothing whatso- 
ever do with the vessel striking the sub» 
merged snag. The evidence of the plaint- 
iffs that she sank as a result of overloading 
cannot possibly be accepted in the light 
of the known and admitted facts, 

The matter, however, does not rest there, 
because the learned Judge found that 
after the vessel had struck this snag the 
overcrowding on board had led to increased 
panic and rushing and jostling which 
caused the death of Ujagir Lal. In my 
view there is no evidence whatsoever to 
support this finding of the learned Judge 
which is baged purely on conjecture, 

Frem the plaintiffs’ evidence it is not 
clear where Ujagir Lal was when he fell 
jnto water. Scme witnesses stated that he 
was on the upper deck ; whereas Sitaram 
Singh makes it clear that Ujagir Lal had 
climbed on. to the roof over the upper 
deck before he gct into the river, Sitaram 
Singh in crcss-examination stated; “I 
jumped into the river after Ujagir Lal 
and Chhattu Sonar got into the roof of 
the steamer.” Other witnesses stated that 
a number of persons had climbed on to 
the roof fearing that the upper deck 
would become submerged, If Ujagir Lal 
climbed or started to climb to the roof, he 
might have fallen off, and there is nothing 
to showthat he was compelled to climb on 
to the rcof, if he did climb, as a result of 
overcrowding or of panic or of pushing or of 
jostling. However, it is far from clear whe- 
ther Ujagir Lal did climb cn to the roof, 
because a number of witnesses stated that 
he was on the upper deck when he fell 
into the river, Ramdas Dube does not 
seem to be clear as to how Ujagir Lal fell 
into the water, All he says is that “Ujagir 
Lal was drowned in my presence and died”; 
but he does not give any details as 
to how he fell into the water. But he 
makes it perfectly clear that Ujagir Lal 
immediately previous to falling into the 
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water was on the upper deck. Nanai 
Sonar also is of no assistance in considere 
ing this question as to how Ujagir Lal 

came into the water. Fauzdar Ahir said 

that the steamer rocked on one side and 

a number of people fell down. He swam 

ashore, but Ujagir Lal was drowned. He 

admits that there were rails on all four 
sides of the upper deck which were about 

three feet high. He also cannot state accu» 

rately how Ujagir Lal came into the river. 

Ramnandan Ahir also did not witness. 
Ujagir Lal falling into the water. He 

says: “On our return journey, the steamer 

rocked and we fell down into the river, E 

could save myself by swimming ashore; 

but Ujagir Lal was drowned.” Deopras 

sad Pande says that he and Ujagir Lal 

and a number of others were on the upper 

deck and that Ujagir did not attempt to 

get on to theroof. The witness also climb- 

ed on to the roof when the steamer sud- 

denly slanted or listed to the north. At 

that moment the witness's father slipped 

into the river, and he jumped after him. He 

did not see Ujagir Lal fell into the river and 

only heard of it when he reached Darauli. 

Sitaram Singh, as I have already stated, 

jumped into the river after he had seen - 
Ujagir Lal climb on to the roof; but be 

does not appear to know how Ujagir Lal 

got intothe river. He admitted that he 

did mot know whether Ujagir Lal had 

fallen into the river when the witness 

jumped into it. He saw Ujagir Lal founder- 

ing in the water but could not apparently 

assist him. Ganesh Sah Kenu says that 

Ujagir Lal was thrown into the river “when 

the steamer slanted to one side” and that 

both he and Ujagir Lal were immediately 

before on the same side of the upper deck, 

He denies that Ujagir Lal ever went to the 

roof, and he says that he fell into the 

river from the upper deck. The rails round 

the deck, this witness admitted, were 

breast high, Later, in cross-examination 

he said: 

“I had seen Ujagir Lal at the same place when 
the steamer began to rock to and fro, but don’t re- 
member when Ujagir fell down, I can give no 
idea of it whatever. I did not notice whether he 
fell above the railings or whether he fell through 
or beneath them.” 

Ramrekha Pande also gives some evie 
dence bearing on this question. He says 
that when the ship began to fill with water 
he ran to see what was the matter and 
he could see water coming into the engine- 
room. Later he returned to the upper 
deck where he found Ujagir seated. The 
witness sat some distance from him and. 
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then the steamer listed or lurched and 
many people fell down. According to the 
witness, Ujagir Lal fell over the railings. 
The last witness, Dhari Ahir, says that 
he and Ujagir were on the upper deck, 
ater the witness says that a cry was 
raised that the steamer was sinking and 
that he went to the railings and bent over 
them to see what was happening. When 
he was doing this, he says that Ujagir 
was next to him, He then says that both 
_Ujagir and himself fell down at the same 
time when the steamer listed and that he 
saved himself by swimming. 
_ Inthe evidence of these witnesses there 
is nothing to suggest that Ujagir fell 
over board or pushed over board as the 
result of any panic or as the result of 
` overcrowding and jostling and pushing, 
-which would result from such overcrowd- 
ing. There is not a word in the evidence 
of any of the witnesses which would sug- 
gest that overcrowding had anything what- 
soever to do with the death of Ujagir Lal, 
From the evidence of these witnesses three 
causes of Ujagir’s death appear possible. 
He either jumped from the upper deck 
or fel] or jumped as he was climbing from 
the upper deck fo the roof or fell over 
the railings as he and Dhari Ahir were 
leaning over to see what had happened. 
Hither of these three explanations are 
possible. But the evidence does not in 
any way suggest that Ujagir Lal was 
pushed or hustled or jostled so that he fell 
over the railings around the upper deck, 
In my view, the finding of the learned 
Subordinate Judge that Ujagir Lal fell 
over the railings or through the railings 
as the result of overcrowding is not Supe 
ported by any evidence at all. 

The result, therefore, is that the plaint- 
iffs have failed to show thatthe collision 
with the submerged snag was due to the 
defendants’ negligence or breach of status 
tory duty or that the falling of Ujagir Lal 
from the vessel into the water was due 
to either of those bauses. It was for the 
Plaintiffs to establish that the death of 
this man was due to the negligence of 
the defendants or breach of statutory duty 
on their part, and this they have failed to 
do. Even if it be accepted that the vessel 
was overcrowded, which is denied and 
which I do not think it is necessary to 
determine, such was not the direct or in- 
direct cause of the death of Ujagir Lal. 
That being so, the plaintiffs’ claim in this 
case was bound to fail and should have been 
dismissed. ` 
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In the result, therefore, I would allow 
this appeal, set aside the decree of the 
Court below and dismiss the plaintiffs’ 
claim as against the defendant-appellants. 
The appellants were made to pay the whole 
of the court-fee in the Court below as the 
suit was brought by the plaintiffs in forma 
pauperis, Tae appellants, having succeeded 
in this Court, are entitled to the retura of 
that court-fee. Counsel for the appellants 
does not press for costs other than the 
refund of the court-fee. I would, therefore, 
make no other as to costs. 


Manohar Lal, J.—I agree. 


D. Appeal allowed. . 
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Bsoxert, J. 
SARDAR BEGU M—Daranpayt— 
APPELLANT 
; versus 
HARSUKH RAI, PLAINTIFF AND OT 1BRS— 
DEFENDANTS — RESPONDENTS 

Limitation Act UX of 1903), Art, 11, s.22—Ap- 
plicability of, to transferee from successful objector, 
not party io objection proceedings under O. XI, 
7. 58, Civil Procedure Code (Act V of 1908) — Civil 
Procedure Code (Act V of 1908), O. XXT, rr. 58, 63— 
Order allowing objections under O, XXI, r. 58, when 
final within meaning of 3. 52, Transfer of Property 
‘Act (IV of 1882)-—-Hffect of successful suit by decree~_ 
holder under 0. XXI, r. 63. 

Article 11, Lim, Act, does not apply to a transferee 
from a successful objector, who was not a party to the 
objection proceedings under XXI, r. 59, Oivil 
P. C., nor does s, 22 apply to him. Hence he can be 
impleaded as a partyin a suit under O. XXI, r. 63, 
even after the expiry of the period prescribed by 
Art. li. 57 Ind. Oas. 52 (1) and 53 Ind. Cas. 260 (2), 
relied on. 

The Explanation tos, 52, T. P. Act, refers to final 
decrees or orders as terminating the period daring 
which the bar on transfer continues ; and the accept- 
ance of an objection underO XXI, r. 58, Oivil. P. C., 
in execution proceedings is not a final order until 
either a suit to contest the order has been finally 
decided or the period of limitation had expired. 
25 Ind. Oas, 11(3)and 181 Ind. Oas, 362(4), relied 


on, 

The effect of a successful suit by a decree-holder 
under O. XXI, r. 63, Oivil P.O, is to restore the 
original attachment and to make any intermediate 
transfers invalid, 181 Ind, Oas. 362 (4), relied 
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S. A. from the decree of the Additional 
District Judge, Lahore, dated August 14, 
1939. 
Mr, Akbar Ali, for the Appellant. 


Mr. Duni Chand Kapur, for Respondent 
` (Harsukh Rai.) 


Judgment. — Harsukh Rai, plaintiff, 
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obtained a decree against Allah Bakhsh 
on December 22, 1926. On January 19, 
1928 Allah Bakhsh executed a sale deed 
in favour of his grandsons in respect of 
the property in suit. In 1936 the decree- 
holder had this property attached. The 
grandsons put in objections against this 
attachment. They were accepted and the 
land was released from attachment on 
July 18, 1936. The grandsons then sold 
the property to Mst. Sardar Begum, wife of 
Din Muhammad, on November 14, 1936. 
Harsukh Rai brought the present suit 
under O. XXI, 1.93 on July 17, 1937. Io 
this suit he asked for a declaration that 
the property was in fact still owned by 
Allah Bakhsh, the supposed sale in favour 
of the grandsons having been an entirely 
fictitious transaction and that it was accord- 
ingly still liable to attachment in execution 
of his decree. Mst. Sardar Begum was 
not impleaded in the suit as originally 
framed, but was added as a defendant on 
March 14, 1938. It may here be observed 
that two ladies of the same name are pare 
ties to the suit, the other being a daughter 
of Allah Bakhsh. It is not suggested that 
the purchaser of the property from the 
grandsons of Allah Bakbsh has any con- 
nection of her own with the family. 
This lady and Harsukh Rai are now the 
principal parties in the suit, The suit 
was dismissed by the trial Court, which 
upheld the summary decision of the execute 
ing Court. On first appeal the Additional 
District Judge held that the transfer of 
thé property in favour of the grandsons 
of Allah Bakhsh was entirely fictitious 
and granted the plaintiff a decree, declar- 
ing the property to be liable to attach- 
ment. Musammat Sardar Begum, wife of 
Din Muhammad, has appealed against this 
decree. 

The principal ground urged in appeal 
is that Mst. Sardar Begum was impleaded 
only when the period of limitation for a 
suit against her had expired. A suit by a 
person against whom an order has been 
passed in execution proceedings for the 
purpose of establishing any right which he 
claims to the property comprised in that 
order is governed by Art. 11, Lim. Act. 
This allows one year from the date of the 
order. As already mentioned, objections 
were decided on July 18, 1936, whereas 
Mst. Sardar Begum was not impleaded till 
March 14,1938, In Karam Narain v. Salamat 
Rai, 57 Ind. Oas. 52 (1) it was held by a 


(1) 57 Ind, Cas, 52; A I R 1920 Lah, 193; 2U PLR 
(L) 120. 
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Single Bench of this Court (following a 
decision of a Division Bench of the Allaha- 
bad High Court which I have not been 
able to trace on the reference given) that 
Art. 11 does not apply as against a 
person who was not a party to the proceed» 
ings in which the order sought to be set 
aside was made. This case related to the 
impleading of an auction-purchaser. The 
same view was taken in Barkat Ali v. 
Das Kazi, 53 Ind. Oas. 260 (2), with re» 
ference to a suit by persons claiming 
through unsuccessful objectors, No deci- 
sion to the contrary effect has been cited 
before me. In Krishnappa Chetty v. 
Abdul Khader Saheb (3) it was held that a 
suit brought under O, XXI, r. 63 is a 
mere continuation of the proceedings ‘in 
a claim petition and all alienations during 
the continuance of the proceedings origi- 
nated by the claim petition till the disposal 
of the suit brought to set aside the order 
passed thereon are affected by the doctrine 
of lia pendens formulated in s. 52, T. P. 
Act. The case related to the sale of prop- 
erty by a successful claimant after an 
order had been passed in his favour but 
before a suit had been brought to set, it 
aside. 

On behalf of the appellant it is urged 
that the position has been altered by the 
addition of an Explanation to s. 52, T. 
P. Act. This argument was based upon 
the remark of a commentator, but is not 
supported by any decided case. Krishnappa 
Chetty v. Abdul Khader Saheb (3) was 
followed in Anandet v., Lala Ram (4). 
The Explanation refers to final decrees or 
orders as terminating the period during 
which the bar on transfer continues; and 
the acceptance of an objection in execution 
proceedings is not a final order until 
either a suit to contest the order has been 
finally decided or the period of limitation 
had expired. A similar queation recently 
came up in a slightly different form before 
a Division Bench of the Patna High Court 
in Naurozi v. Najaf Ali Shah (5) in which 
it was held that the auction-purchaser was 
not a necessary party. It had already 
been decided in Krishnappa Chetty vY. 
Abdul Khader Saheb (3) that the Gourt 
was competent to pass a declaratory decree 


(2) 53 Ind. Cas. 260; A I R 1919 Cal. 117, 

(3) 38 M 535; 25 Ind, Oas, 11; A IR 1915 Mad. 495; 
26 M L J 449. 

(4) AI R 1939 Oudh 178; 181 Ind. Oas. 362; 14 
a 543; 1939 O W N 408; 11 R O 305; 1939 OLR 


(5) AIR 1939 Pat, 321; 184 Ind. Oas, 508; 12 R P 
248; 6 B R53 
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as between the original parties to the suit, 
who did not include 8 purchaser from 
the successful claimant in the previous 
execution proceedings, and that in such 
circumstances s. 22, Lim. Act, did not 
apply. Itis clear that the authorities are 
all against the appellant on this question 
of limitation. On the merits the plaintifi’s 
claim was that title in the property had 
never passed to the grandsons and that it 
remained the property of Allah Bakhsh. 
This has been upheld by the lower Appel- 
late Court ag a finding of fact. If Mat. 
Sardar Begum claims asa representative 
of the grandsons, her claim fails because 
they had in fact no title to pass. The 
position might have been different if the 
suit had merely been one to set aside a 
voidable transection. On the other hand, 
if she claims through Allah Bakhsh her 
Claim is barred by s. 64, Civil P. O, As 
explained in Anandei v. Lala Ram (4) the 
effect of a succegsul suit by a decreesholder 
under O. XXI, r. 63 is to restore the original 
attachment and to make any intermediate 
transfers invalid. For these reasons the 
appeal fails and is dismissed with costes. 
A Letters Patent certificate may be granted 
to the appellant on application. 


8, Appeal dismissed. 


ed 
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8. VENKATARAMA IYER-—-Peritrongr 

VETSUS j 
SUNDARAMBAL—OFPONENT 

Succession Act (XXXIX of 1925), ss, 242, 241, 222, 
248, 2 (b) — Executor absent from province — His 
attorney applying for letters — Application falla 
under s, 241 and not s. 242 — Grant under s. 241 sub- 
sisting—Adminisirator under s, 241 is legal represen- 
tative of deceased and kas all powers of administra- 
tor—Appointment of executor by necessary implica- 
tion is matter of construction for Caurt—Will appoint- 
ing executor for Limited purpose only — Direction that 
executor should carry out general duties of executor 
ia not necessary—-Will—Essentials— Person depositing 
money with fund jilling in form provided by fund 
and intending another person to receive money after 
his death—Form, tf amounts to will for limited pur- 
pose} 

Section 242, Succession Act, applies where any 
person who is entitled to administration in case of 
intestacy, or a universal or residuary legatee, or the 


‘representative of a residuary legatee or a legates with 


beneficial interest, or a creditor of the deceased is 
absent. In the absence fof any one of these, letters of 
administration with the will annexed may be granted 
to his attorney or agent limited as mentioned in 


8, VENKATARAMA IYER v. SUNDABAMBAL (BOM.) 
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8, 241, An application for the grant of letters’ of 
administration by the attorney of an executor who 
is absent from the province falls under s, 241 and not 
8.242, [p. 668, col. 1J 

So long as any grant made under s. 241, Succession 
Act, is subsisting, the administrator under this 
section is the legal representative of the deceased 
and has all the powers of an ordinary administra- 
tor. [ibid] 

An executor by necessary implication is also some- 
times called an executor according to the tenor of 
the will. The appointment of such an executor is & 
question of construction for the Court and may be for 
a limited purpose. [p. 668, col, 1.] 

It is not necessary, when an executor is appointed 
for any limited purpose specified in the will, that 
there should bean express direction that he should 
also carry out all the general duties of an ex- 
ecutor. [ibid] 

No technical words are necessary fora will and 
the form of a will is immaterial, It is enough if the 
document embodies the legal declaration of the inten- 
tion of the testator with respect to his property or 
any portion of his property which he desires to be 
carried into effect after hie death. The mere use of 
the word ‘will’ in the declaration cannot make it a 
will if it doss not amount to a testamentary dis- 
position, just as theabsence ofthe word cannot make 
it anytheless a will if there isa testamentary dis- 
position of property. Whatis necessary is thatthe 
will must make adisposition of the testator’s pro- 
perty and the declaration regarding the disposition 
must bein accordance with the provisions of the 
law. Anunprivileged willcan only be made in 
accordance with the provisions of s. 63, Succession 
Act. One of the essential characteristics of a wi 
is that it must be revocable during the life-time of 
the testator, for, ita irrevocability would be inconsis- 
tent with its being a will, If a person depositing 
money witha fund fills in a form provided by the 
fund, and intends another person as the person 
entitled{to receive the money after his death, the form 


amounts to a will for a limited purpose only provided ~ 


it is duly executed and attested as a will and probate 
obtained, 60 Ind Oas, 339 (1) and 84 Ind. Oas. 385 (2), 
relied on Íp, 667, cola, 1 &2.] 

Mr. Y. B. Rege, for the Petitioner. 

Messrs. M. J. Mehta, and T. K, Thana- 
walla, for the Opponent (Caveatrix). 


Order.—The petitioner, S, Venkatarama 
Iyer, is the duly constituted attorney of 
V. Venkatarama Iyer who claims to be 
the executor by implication of a testament- 
ary writing in the nature of a will which 
was executed at Madras in or about Sep- 
tember 1932 by one K. Raja Gopalan in 
respect of the amount lying to his credit 
with “The Officers & Staff Provident Fund 
of the Indian and Malayan Offices of 0,0. 
Wakefield & Go, Lid.* The deceased 
K. Raja Gopalan was until his death an 
employee in the service of O, O. Wakefield 
& Oo. Ltd. and the amount standing to 
his credit at his death was Rs. 5,952-15-6 
according to the letter of the Manager of 
0. O. Wakefield & Oo,, Ltd., dated June 8, 
1938 and addressed to V. Venkatarama 
Iyer. The petitioner prays that letters of 
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administration with the said will annexed 
limited to the amount standing to the credit 
of the deceased in the said fund be granted 
to him having effect throughout the Province 
of Bombay and for the use and benefit of 
V. Venkatarama Iyer limited until he shall 
obtain probate of the will of the deceased 
from this Court. 

The petition is made under the terms of 
8. 241, Succession Act, by which it is pro- 
Vided that when any executor is absent 
from the province in which application is 
made; and there is no executor within the 
province willing to act, letters of adminis. 
tration with the will annexed, may be grant- 
ed tothe attorney or agent of the absent 
executor, for the use and benefit of his 
principal limited until he shall obtain 
probate or letters of administration granted 
to himself. Under this section, letters of 
administration can be granted to an attorney 
or agent of the executor only when the 
executor is absent from the province. It 
1s necessary, however, that the attorney 
applying for letters of administration should 
be within the jurisdicticn of the Court. 
Section 242 has no application to this case. 
Tt provides that when any person to whom, 
if present, letters of administration, with 
the will annexed, might be granted, is 
absent from the province, letters of adminis- 
tration, with the will annexed, may be 
granted to his attorney or agent, limited 
as mentioned in s. 241. That section applies 
when any person who is entitled to ad- 
ministration in case of intestacy, or a 
universal or residaary legatee, or the 
representative of a residuary legatee or a 
legatee with beneficial interest, or a creditor 
of the deceased is absent. In the absence 
of any one of these, letters of adminis- 
tration with the will annexed may be 
granted to his attorney or agent limited as 
mentioned in s. 241. It is also provided 
by r. 628 of the High Court Rules that an 
application for letters of administration 
with the will annexed inter alia may be 
made by a constituted attorney of a person 
residing out ôf the province, provided that 
such constituted attorney resides within 
the province and that such application is 
made through an attorney of this Court. 
It is in evidence before me that the execu- 
tor Mentioned in the writing, V. Venkata- 
rama Iyer, is residing outside the province 
of Bombay, and that his constituted attorney, 
the petitioner, is in Bombay, and it is the 
constituted attorney who has made this 
application under s.241. So long as any 
grant made under the section is subsisting, 
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the administrator under this section is 
the legal representative of the deceased 
and has all the powers of an ordinary 
administrator, 

According tor. 9, Provident Funds Rules 
of the employees in India of O. O. Wakefield 
& Co., Ltd., each employee of the company’ 
upon becoming a member of the provident 
fund mentioned inr. 1 is required to furnish 
to the company a -declaration in form A 
signed by himself as a will of limited 
operation in the presence of two witnesses, 
stating the manner in which he wishes the 
money at the credit of his account in the 
fund to be disposed of in the event of his 
death whilst in the service of the company. 
The form A whichis a form of declaration 
has been filled in by the deceased who was 
a member of the provident fund, and 
according to that form he declared that in 
tha event of his death his minor nephew 
V. Pitchai named in col. 1 should be entitled 
to receive payment of the whole amount 
that would be standing to his credit 
in the Officers & Staff Provident Fund 
of the Indian and Malayan Offices of O. 0, 
Wakefield & Oo,, Ltd. He has also declared 
that he has made this his will so far as 
regards such deposit only, and he requests 
that the amount payable to his minor 
nephew bs paid to V. Venkatarama Iyer 
who is described in col. 5 of the declaration 
as the person to whom the minor's share 
is to be paid on behalf of the minor. V. Ven- 
katarama Iyer was the brother-in-law of 
the deceased, and the father of the minor. 
It is also provided in the form that the 
will should be signed by two attesting wit- 
nesses in the presence of each other and 
in the presence of the testator. ‘The de- 
ceased has signed the will declaring that 
he was married at the date when he made 
the declaration, and the form was received 
by the company about September 8, 1932. 
The amount, which, as I have said before, 
came to Ra, 5,952-15-6, is by this declaration 
wholly given to the minor nephew of the 
deceased, The declaration has been put 
in as Hx. B 

The deceased left two widows, one of 
whom is the caveatrix to this petition, In 
her affidavit in support of her caveat she 
contends that this document is not the last 
will and testament of the deceased but that 
itis only a declaration for the purposes of 
the Provident Fund Rules of the company. 
She also contends that it has not been proe 
perly executed and attested, and that 
V. Venkatarama Iyer on whose behalf the 
petition is made is not the executor of the 
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alleged will either by specific mention or by 
implication. She further contended in para. 6 
of her affidavit that the writing alleged to 
be the will of the deceased was executed at 
the instance and under the influence of 
V. Venkatarama Iyer and 5. Venkatarama 
Iyer with theintention of profiting them- 
selves and with the deliberate intention 
of defeating the rights of the widows, 
This contention was abandoned at the 
hearing. It is clear, however, that neither 
V. Venkatarama Iyer nor 85, Venkatarama 
pet takes any personal profit under the 
will. 

Several issues wese raised on behalf of 
the defendant. Issue No. 1 is whether this 
writing is the last will and testament 
of the deceased K. Raja Gopalan. A 
will is defined in s 2 (h\, Succession 
Act, as the legal declaration of the intention 
of a testator with respect to his property 
which he desires to be carried into effect 
after his death. It has been held that 
no technical words are necessary for a 
will and that the form of a will is im- 
material. It ia enough ifthe document 
embodies the legal declaration of the 
intention of the testator with respect to 
his property or any portion of his property 
which he desires to be carried into effect 
after his death. The question therefore 
is whether the writing containing the dec- 
laration Ex. B, is a legal declaration of 
the intention of the deceased K, Raja 
Gopalan with respect to the amount 
standing to his credit with the fund which 
he desired to be carried into effect after 
his death. The mere use of the word 
‘will’ in the declaration cannot make it 
a will if it does not amount toa testa- 
mentary disposition, just as the absence 
of the word cannot make it anytheless 
a will if there is a testamentary disposi» 
tion of property. What is necessary is that 
the will must make a disposition of the 
testator's property and the declaration ree 
garding the disposition must be in accorde 
ance with the provisions of the law. An 
unprivileged will can only be made in ac- 
cordance with the provisions of s. 63, Succes- 
sion Act, 

One of the essential characteristics of a 
willis that it must be revocable during 
the lifetime of the testator, for, its irre- 
vocability would be inconsistent with its 
being a will. It was conceded in argu- 
ment by the defendant's Counsel that this 
declaration was not irrevocable, and that 
it was open to the deceased to have chang- 
ed his mind and madeanother declaration 
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on another form if he so desired with the 
consent of the company. There is no 
doubt that this disposition of the amount 
standing to his credit was to take effect 
after his death, for the declaration says 
so in Bo many words. The writing has 
been signed by the deceased and the sig- 
nature of the deceased has been attested 
by 8. Venkatarama Iyer, one of the two- 
attesting witnesses whose signatures appear 
on the writing. 8. Venkatarama Iyer was 
called, and he deposed to the writing 
having been signed by the deceased in his 
Presence and in the presence of the second 
attesting witness who has also put his signa- 
ture ag an attesting witness, though it cane 
not be clearly deciphered. S. Venkata- 
rama Iyer was, however, sure that it wag 
signed by the second attesting witness, that 
the deceased signed in the presence of them 
both, and that both of them attested the 
signature of the deceased in the presence of 
each other. 

It is enough under s. 68, Evi. Act, if one 
of the attesting witnesses is called to prove 
a document which requires in law to be 
attested by two or more witnesses, and 
Iam satisfied on the evidence given by 
B. Venkatarama Iyer that the writing was 
duly signed and executed and attested 
by the deceased in or about September 
1932, Moreover, it has been held in Nana 
Tawker v. Bhavani Boyee (1) that if a 
person depositing money with a fund filled 
in a form provided by the fund, and in» 
tended another person as the person 
entitled to receive the money after his 
death the form amounted to a will if made 
in the town of Madras, provided it was 
duly executed and attested as a will 
and probate obtained. Such a writing con- 
tained in the form is held to be in the 
nature of a testamertary instrument and 
must be proved to have been duly executed. 
This case was followed in Ma Nu v, Ma 
Gun (2), in which it was held that the 
testamentary disposition was invalid as 
the subscriber was a Burman Buddhist, 
but that otherwise a testamentary dispo» 
sition of that nature would be valid if 
duly signed and attested by two witnesses. 
I am satisfied that this writing was a will 
made by the deceased in 1932 and was 
properly executed and attested as his last 
will. 

The next issue is whether V. Venkata- 
rama Iyer isthe properly appointed executor 


(1) 43 M 728; 60 Ind, Cas.239; A IR 1921 Mad, 199; 
L J 391 


39 M . 
(2) 2 R 388; 84 Ind. Cas, 385; AIR 1925 Rang. 8. 
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‘of the said will. The appointment of an 
executor under s. 222, Succession Act. may 
be either expressed or by necessary implica- 
tion, An executor by necessary immplices 
tion is also sometimes called an executor 
according to the tenor of the will. The 
‘appointment of such an executor is a ques- 
tion of construction for the Court. An 
. executor according to the tenor like an 
executor expressly named may be an 
executor for a limited purpose. Under 
'S. 248 of the Act, if an executor is appointed 
for any limited purpose specified in the 
will, the probate shall be limited to that 
Purpose, and if he should appoint an 
‘attorney or agent to take administration 
on his behalf, the letters of administration, 
with the will annexed, shall be limited 
accordingly. Iftherefore an appointment, 
whether expressly or by implication, was 
made for a limited purpose, the grant of 
letters of administration with the will an- 
nexed to the attorney shall also be limited 
accordingly. It was argued that V. Venka- 
tarama lyer was only empowered under the 
will to receive the amount standing to the 
credit of the deceased on behalf of the 
minor, that there was no indication in 
the will that the deceased meant him to 
pay the funeral expenses, debts and 
legacies of the deceased also, and that 
therefore he could not in law be considered 
an executor by implication. 
# It is not necessary,in my opinion, when 
an executor is appointed for any limited 
purpose specified in the will, that there 
should be an express direction that he 
should also carry out all the general 
duties of an executor, But in this case 
the petitioner has made his statement on 
oath that as the attorney of V. Venkata- 
rama Iyer be will faithfully administer 
the property and credits of the deceased 
and in any way concerning his will for 
the use and benefit of the executor and 
limited until he shall obtain probate, paye 
ing such lawful claims as he knows of so 
far as the assets would extend, and that 
he would exhibit a full and free inventory 
of the property and credits in the Court 
and render a true account of his admi- 
nistration tothe Oourt. In my opinion, 
this writing is a willonly as regards the 
‘moneys standing to the credit of the deceas= 
ed. It is therefore a will for a limited pur- 
pose, and the person who is to receive the 
money on behalf ofthe minor is an executor 
by implication, but for that limited purpose 
-only. 
lt was further argued on behalf of the 
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defendant that the petition was not compe- 
tent, asthe power-of-attorney under which 
the petitioner acted was defective. The 
power of-attorney has been putin as Ex. A 
and was deposed to by S. Venkatarama 
Iyerin whose favour it was given. Oounsel 
contended that it was not given to the 
attorney by V. Venkatarama [yer as the 
executor of the will but as the natural 
father and guardian of his minor son 
V. Pitchai. That howeveris only descrip- 
tion of the father. Under el. 3 the attor- 
ney is empowered to carry on and conduct 
all proceedidgs regarding the withdrawal 
of the provident fund amount of the dee 
ceased in Messrs. O. O. Wakefield & Oo, 
Ltd., Bombay, which has been gifted by 
the deceased to the minor son of V. Ven- 
katarama Iyer. Under cl. 6, which is the 
general clause, the attorney is empowered 
to do all acts, deeds, matters and things 
as may be necessary to give effect to the 
terms of the power-of-attorney, 
them being to carry on and conduct all 
proceedings regarding the’ withdrawal of 
the amount. The power-of-attorney is 
general and would empower the petitioner 
to apply to this Oourt under s. 241 of the 
Act. I may mention here that in the 
correspondance that passed between V, 
Venkatarama Iyer and the company the 
company by their letter of July 5, 1938, 
agreed to pay the amount on production 
of letters of administration with this will 
annexed, and the petitioner has made this 
application on behalf of his principal V. 
Venkatarama Iyer. My findings on the 
issues are as follows: (1) Yes. (2) Yes. (3) 
Executor by implication according to the 
tenor for a limited purpose. (4) Caveat dis- 
missed. Letters of administration with the 
will annexed toissue tothe petitioner as 
prayed. Petitioner’s costs to come out 
of the amount which is the subject-matter 
of the will, taxed as between attorney 
and client. Defendant to bear her own 
costs. 
D. Order accordingly. 





ALLAHABAD HIGH COURT 
Second Appeal No. 493 of 1938 
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Iqpan AHMAD, J. 
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s. 31—Scope and applicability —Occupancy holding not 
in possession of tenant but in possession of mortgagee 
—There can be no relinguishment — Mortgage— 
Integrity broken by mortgagee purchasing share of 
some of mortgagors—Each mortgagee can redeem his 
own share, 

The relinquishment of a holding can be only. by 
all the tenants or not at all. Farther the relinquish- 
ment contemplated by s. 31, U. P. North-Western 
Provinces Act can be only in favour of the land- 
holder, The relinquishment is by a tenant in posses- 
sion, Where the tenants arenot in possession and 
possession of the occupancy plot is with the morb- 
gagees there can be no valid relinquishment, 

The integrity of a mortgage is necessary for the 
benefit of the mortgagee alone and where the in- 
tegrity has been broken by the purchase of the 
shares of some of the mortgagors by the mortgagee, 
the only right which each mortgagor has is to redeem 
his own share, There ie no equity in favour of one 
of the mortgagors to redeem the remaining pro- 
perty, although the same is more than his own 
legitimate share. 90 Ind. Oas. 80 (1) and 142 Ind. Oas. 
410 (2), relied on. 


S. A, from the decision of the Oivil Judge, 
Farrukhabad, dated February 23, 1938. 


Messrs. G, S. Pathak and R. C. Ghatak, 
for the Appellants. 

Mr, Babu Ram Avasthi, for the Reapon- 
dents, 


Judgment.—This is a defendants’ appeal 
arising out of a suit for redemption of a 
mortgage dated July 24, 1882. ‘The 
mortgage was with respect to zamindart 
share, groves and an occupancy plot and 
was executed by three brothers named 
Khuman, Thakuri and Channi in favour 
of Mst, Shibbo, the predecessor-in-interest 
of the defendants-appellants. The family 
pedigree of the mortgagors is as follows: 





i Gs É 
l l : 
Khoman Thakuri Ohanni 
Himanchal I | | 
Mathuri Ohaturi Murli 
| 
I ab, 
Pati Lal Lilawati 
i 
| 
Ohunni, Kuber, Dwarka, 
(plaintiff) (plaintiff) (plaintiff) 


Channi, one of the mortgagors, died shortly 
after the execution of the mortgage leaving 
three sons shown in the above pedigree. 
Mathuri, one of the sons of Ohanni, had 
attained majority, but his other two sons 
were then minors. On August 17, 1887, 
Khumav, Thakuri and Mathuri sold their 
gseven-ninths share in the equity of redemp“ 
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tion of the zamindart and groves morb- 
gaged to the sons of Mst. Shibbo. The 
sale however was not with respect tothe 
occupancy plot. As a result of this sale the 
mortgagee or her sons became absolute 
owners of seven-ninths of the zamindari 
and the groves mortgaged. Thesuit giving 
rise to the present appeal was brought by 
the grandsons of Khuman for redemption. 
of the remaining two-ninth share of the 
mortgaged property. It would appear from 
the facts stated above that Chaturi and 
Murli retained their equity of redemption 
in the entire mortgaged property and it is. 
common ground that after their death their 
share in the equity of redempticn devolved. 
on Pati Lal. Pati Lal therefore became . 
entitled to the two-ninths share in the 
equity of redemption. Pati Lal also died 
before the present suit was filed, The plain- 
tiffs’ claim as formulated in the plaint was. 
that on the death of Pati Lal they became 
entitled toa twceninths share in the equity 
of redemption, and as such, were entitled. 
to redeem the mortgage to that extent. 
The defendants contested this allegation of 
the plaintiffs on the ground that the heir 
of Pati Lal was his sister Lilawatiand the 
plaintiffs were not his heirs under the law. 
This contention of the defendants was. 
accepted by both the Courts below and 
there is no controveray about it in the 
present appeal. í 


In the trial Court the plaintiffs put: for 
ward an alternative ground in support of 
their claim, They submitted that as one 
of the items of the mortgaged property: 
was an occupancy plot and as that plot 
was not sold by the mortgagors, the plain-. 
tiffs, as heirs of Khuman, one of the- 
mortgagors, were entitled to a one-third 
share in that plot, and as such had the 
tight to maintain the suit. In reply to this 
alternative case the defendants alleged: 
that Khuman, Thakuri and Mathuri had. 
relinquished their occupancy rights in the- 
plot in the year 1883 in favour of the 
mortgagee aud, accordingly, they maintain-- 
ed that the plaintiffs did not inherit any 
share in the cecupancy plot from Khuman.. 
The trial Court appears to have accepted 
the fact of relinquishment of rights, ‘but. 
held that as the alleged relinquishment 
was not by all the tenants and not “in 
favour of the whole body of Jand-holders,’” 
the relinquishment was invalid. It further 
made the following observations on this 
part of the case: 


“As a matter offact no question of the surrender 
of occupancy rights ‘could have arisen at the time- 
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‘because, as I have said above, plot No, 63 wasin 
possession of the mortgagee under the usufructuary 
mortgage and there was no question of relinquish- 
ing its possession in favour ofthe defendants. The 
alleged surrender, in my opinion, therefore was 
‘imply a meaningless affair and the defendants as 
legal representatives of the original mortgagee are 
in possession of plot No. 63 as mortgagees,’’ 

Having arrived at the finding that the 
alleged relinquishment or surrender of the 
occupancy plot was not proved the trial 
Court held that the plaintiffs were entitled 
to redeem the twoeninths share in the 
mortgaged property and accordingly passed 
a decree for the redemption of that share 
conditional on the payment of Rs. 128-5-7 
within a certain time. The defendants 
appealed in the lower Appellate Court and 
that Court affirmed the decree of the trial 
Court. On the question of the alleged 
relinquishment of occupancy rights in the 
mortgaged plot the lower Appellate Court 
made the following observation : 

“But what is difficult to accept was the relin- 
-quishment of occupancy rights in 1888 particularly 
when in 1882 the mortgagors had given that 
holding in the complete possession of the mort- 
gagees.”? 

These remarks, in my opinion, amount 
toa finding by the lower Appellate Court 
that the relinquishment of occupancy rights 
set up by the defendants was not proved. 
Apart from this, the lower Appellate Court 
also held that 
“if there was any relinquishment of that holding 
it must be held to be invalid......... The surrender 


ir made was thus legally invalid and wunenforce- 
able.” 


No exception can be taken to the cons 
‘clusion of the Oourts below that the re- 
linquishment, if any, was invalid, At the 
time of the alleged relinquishment the 
North-Western Provinces Rent Act (No. XII 
of 1881) was in force and provision about 
the procedure to be adopted bya tenant 
for relinquishing his holding was made by 
68. 31, 32 and 33 of that Act. There is 
nothing in the present case to show that the 
mortgagors relinquished their occupancy 
rights in compliance with the provisions 
contained in those sections, Moreover the 
relinquishment of a holding can be only 
by ali the tenants or not at all. In tke 
present case Ohaturi and Murli were ad- 
mittedly minors cn the date of the alleged 
relinquishment and it is not alleged that 
they or their guardian were parties to the 
Telinquishment, Further the relinquish- 
ment contemplated by s, 31 can be only in 
favour of the land-holder. In the present 
ease it is not alleged thatthe sons of Shibbo 
were the land-holders. At any rate it is not 
the case that there was no land-holder of 
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the occupancy plots other than the sons 
of Shibbo, There is yet another ground 
for not accepting the validity of the alleged 
relinquishment. The relinquishment con- 
templated by s. 3l is by a tenant in 
possession. Here admittedly the tenants 
were not in possession and possession of | 
the occupancy plot was with the mortgagees. 
There could, therefore, be no valid ree 
linquishment. 

The question then arises whether the 
plaintiffs were entitled to a decree for 
redemption of the two-ninths share, In my 
judgment they were not. On the purchase 
made by the sons of Shibbo of the shares of 
some of the mortgagors in some of the items 
of the mortgaged property the integrity of 
the mortgage was broken, and thereafter 
the only right that each mortgagor had 
was to redeem his own share. This was 
the view taken by this Oourt in Ahmad 
Husain v. Mohammad Qasim Khan (1) and 
Jagannath Kunwar v, Jaipal (2). It was 
held in these cases that the integrity of 
a mortgage is necessary for the benefit of 
the mortgagee alone and where the ine 
tegrity has been broken and a suit for 
redemption is brought there is no equity in 
favour of one of the mortgagors to redeem 
the remaining property, although the same 
is more than his own legitimate share, Ina 
the case before me the plaintiffs have no 
share in the zamindari and the groves 
mortgaged and they retain only the equity 
of redemption in the mortgaged plot. The 
twoninths share in the zamindari and the 
groves vests in Lilawati and she is no 
party tothe present litigation. The plain 
tiffs cannot therefore be allowed to redeem 
Lilawati’s share. Their only right is to 
redeem the mortgaged plot. In this cone 
nexion it must be noted that Lilawati could 
not under the law inherit Pati Lal's share 
in the occupancy plot and that the plain- 
tiffs alone are now the occupancy tenants 
of that plot. The plaintiffs are therefore 
entitled to redeem that plot on payment of 
the proportionate part of the mortgage 
debt, . 

In the view that I take I cannot dispose of 
this appeal without having a finding from 
the lower Appellate Court on the fol- 
lowing poiat: What is the proportionate 
part of the mortgage debt attributable to 
the occupancy plot mortgaged which the 
plaintifis must pay as a condition precedent 


(1) 24 A L J 88; 90 Ind. Cas. 80; A IR 1926 All, 46; 
48 A 171; L R6A 598 Oiv. 

(2) 55 A 359, 142 Ind, Oas. 410; A I R 1933 All, 257; 
(1933) A L J 151; Ind, Rul, (1933) All, 108 (F B). 
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to adecree for redemption of that plot? 
Parties will be allowed to adduce additional 
evidence on the point. The lower Appel- 
late Court is requested to send its finding 
to this Court within four months from tos 
-day's date. On receipt of the finding the 
“usual ten days will be allowed for filing 
‘objections, The point that the plaintiffs 
were not entitled to redeem the two-ninths 
‘hare as the integrity of the mortgage was 
broken was not taken in either of the 
‘Courts below and this matter shall be taken 
into consideration by ms in Getermining 
the question of costs when I decide this 
appeal, 
D. Order accordingly. 


nat samana 


BOMBAY HIGH COURT 
‘Third Criminal Sessions of 1940 Case No. 28 
August 18, 1940 
B. J. WADIA, d. 
EMPEROR-—Prosgovutcr 
versus 
BHAGWANDAS BISESAR AND ANOTHER— 


ACOUSED 

Evidence Act (I of 1872), ss. 26, 24—S. 26, object of 
— Words “accused person" — Scope—-Criminal trial 
Confession—Duration of accused's custody of Police, 
‘whether material on question of admissibiltty—Rulea, 
regarding admissibility of retracted confession. 

The object of s. 26, Evi. Act, is that the presence of 
the Coroner who is inthe same position as a Magis- 
trate tends to secure the free and voluntary nature 
of any statement or confession which a person seeks 
to make before him, and also gives the confessing 
person an opportunity to make that statement un- 
controlled by any fear of the Police before he seeks to 
make it, [p. 671, col. 2.] 

The words “accused person” in ss. 24 and 26 
include any person who subsequently becomes ac- 
cused. [p. 672, col, 1.] 

All parts of a confession are not entitled to equal 
weight. It is nevertheless the duty of every Court to 
enquire very carefully into all the circumstances 
which led to the making of the confession, and the 
length of time during which an accused person is in 


Police custcdy before he makes his confession is an- 


important element for the consideration of the Court 
in reference to the admissibility of the confession. 
‘There can, however, be no hard and fast rule in this 
particular matter, and the admissibility of each con- 
fession must be decided on all the facts and surround- 
ing circumstances and also from the intrinsic value of 
the confession itself, It is also necessary, in order 
to determine the admissibility of the confeesion to 
read the confession itself as a whole. [p, 673, cols, 
1&2, 

The rules regarding confessions which are retracted 
are (1) that a confession is not to be regarded as in- 
voluntary merely because it is retracted; (2) as 
against the maker of the confession, the retracted con- 
fession may form the basis ofa conviction if it is 
believed to be true and voluntarily made ;(3) as 
against the eco-accused, both prudence and caution 
require the Court not to rely on a retracted contes- 
sion without independent and full corroborative evi- 
dence. The corroboration should not only confirm 
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the general story of the alleged crime, but must also 
connect the co-accused with it, Even ifit be not 
illegal to convict an accused person on the confession 
of a co-accused, prudence and caution, more especially 
in cases tried by a Judge with the belpof a jary, 
require that the confession or statement is fully and 
strongly corroborated, There is, however, no rule of 
law requiring a retracted confession to be supported 
by corroborative evidence in material particulars, 
The use to be made of such a confession is more g 
matter of prudence than of law, (p. 674, col. 1.] 


Mr. M. C. Setalvad (Advocate-General), 
Messrs. Karl J. Khandalawalla and N. K. 
Petigara, (Public Prosecutor), for the Orown. 


Messrs. P. A.Mahale and K. B. Dastur, 
for Accused Nos. 1 and 2, respectively. 


Judgment.—This is a case in which the 
two accused are charged with having com- 
mitted the offence of murder under s, 302, 
I. P. 0O., and also with having voluntarily 
caused hurtin committing robbery under 
s. 394, 1. P.O. A preliminary question has 
arisen at the commencement of this trial 
with regard to the admissibility of a states 
ment made by accused No. 2 before the Goro» 
ner of Bombay at the end of the inquest 
proceedings on February 9, 1940. It is 
laid down in s, 26, Evi, Act, that no con 
fession made by any person whilst he is in 
the custody ofa Police Officer, unless it be 
made in the immediate presence of a Magis- 
trate, shall be proved as against such person. 
Under s. 19 (3), Coroners Act, Act IV of 1871 
as amended by the Bombay Act, Act XIII 
of 1930, it is provided that, for the purpose 
of s, 26, Evi, Act, 1872, a Coroner shall be 
deemed to be a Magistrate. The object of 
a. 26 seems tobe that the presence of the 
Coroner who is in the same position as a 
Magistrate tends to secure the free and 
voluntary nature of any statement or confes- 
sion which a person seeks to make before 
him, and also gives the confessing person an 
opportunity to make that statement uncon- 
trolled by any fear of the Police before he 
seeks to make it. 

It is further provided by a. 19 (2), Oorce 
ners Act, that if the person himself wishes 
to make a statement, it shall ba the duty of 
the Coroner to warn him that he is not 
bound to make any statement, but if such 
person persists, the Coroner shall, without 
administering to him any oath, record his 
statement in full after duly warning him 
that any incriminating statement which he 
may make may be used in evidence in any 
subsequent trial or other proceeding uader 
the Oriminal P. O.. 1898. The learned 
Coroner, Rao Bahadur B, N. Athavale, 
before recording the statement warned 
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accused No, 2, who was suspect No. 2 before 
him, at the time, that he was not bound to 
make any statement to the Coroner, but 
that if he insisted on the Coroner recording 
his statement, the Coroner would have to 
record it. The Coroner further stated that 
it was bis.duty to warn No, 2 that if he said 
anything likely toincriminate him tha same 
would be used against bim in another Oourt. 
No, 2 answered that he understood what 
the Coroner said, but that he wanted the 
Ooroner to record what he wished to state. 
The Coroner has been examined before me 
on behalf of the prosecution, and he stated 
that besides warning No. 2 he tcok the extra 
precaution of asking allthe Police Officers 
to withdraw from his Court during the time 
No. 2 made his statement, The Coroner has 
also stated, in answer to the Court, that 
No 2spoke in Hindi or Hindustani, but 
that he understood what was said, and he 
took down: the statement in English. He 
further stated that he did not notice that 
Ne, 2 was speaking under any compulsion or 
pressure; that No. 2 did not fumble at all; 
and that if No. 2had fumbled whilst mak- 
ing the statement, he would have at once 
stopped him. He added at the end that the 
impression left on his mind was that the 
‘statement made by No. 2 was freely and 
voluntarily made from beginning to end, 
and that he was perfectly sure of it. 

Certain objections have been taken by 
Counsel as to the admissibility of this con- 
fession in evidence. It was pointed out that 
the confessicn was neither free nor volun= 
tary, but that it was made in the hope or 
promise held out to No. 2 by Superintene 
dent Dyer and Sub-Inspector Quereishi that 
if No, 2 made such a statement he would be 
pardoned, and that his evidence would be 
made use of in this trial as an approver on 
behalf of the Crown. Itis provided by s, 24, 
Evi. Act, that a confession by an accused 
Person is irrelevant if it is caused by any 
inducement, threat or promise. which refers 
to the charge against the accused, proceeding 
from a persen in authority, and sufficient in 
the opinicn of the Court to give the accused 
person reasonable grounds for supposing 
that by making the confession he would 
gain an advantage or avoid any evil of a 
temporal nature in reference to the proceeds: 
ings against him: The words “accused per- 
son” inss. 24 and 26 include any person 
who subsequently becomes accused. Ocunsel 
for No. 2 particularly relied on Queen v, 
Thompson (1), at p. 17, in which the learned 


(1) (1893) 2 Q B 1217); 62 LIM O 93; 5R 392; 69 L 
T 32; 41 W R 525; 17 Oox. O O 641;57 J P312. 


EMPEROR v, BHAGWANDAS BISESAR (BOM.) 


19210 


Judges of the Court of Crown Oases Reserved 
held that in order that the evidence of a 
confession by a person might be admissible, 
it must be afirmatively proved that such 
confession was free and voluntary, that‘is, 
was not preceded by any inducement to the. 
prisoner to make a statement held out bya” 
person in authority, or was not made until 
after such inducement had clearly been 
removed. This case is an illustration of the 
long established rule of English Criminal 
Law that no statement by a prisoner is ade 
missible in evidence against him unless it ig 
proved by the prosecution to have been a 
free and voluntary statement, in the sanse 
that it has not been obtained from him 
either by fear of prejudice or by hope or: 
advantage exercised or held out by a person 
in authority. Ths learned Judgea held in 
that case that the prosecution were bound 
to satisfy the Court affirmatively that the 
confession which they sought to use against 
the prisoner was not obtained from him by 
improper means. 


This case has been commented upon by 
our Appeal Court in Queen-Hmpres: v. 
Basvanta (2), which is binding upon me. 
Fulton, J. at pp. 171-172* observed that 
in India} the “Oourts were governed by 
the provisions of s. 24, Evi. Act, and that 
on a fair construction of that section, 
according to its language, it seamed to the 
Court impossible to contend that the law in 
India was identical with the law in England 
as explained in Queen v. Thompson (1). The 
learned Judge pointed out the difference 
arising from the words “if it appears" in 
s, 24 which are not as strong an expression. 
as ‘proved’, and said that even if a Oourt 
might perhaps ina particular case fairly 
hesitate to say that it was proved that the 
confession had been unlawfully obtained, 
the Court yet might be in a position to say 
that such appeared to have been the case. 
The learned Judge also went on to observe 
that even if a confession might be rejected | 
on well grounded conjecture, there must be 
something before the Court on which suwek- 
ecnjecture could rest, bat that to require as 
the criterion of admissibility affirmative 
proof that a duly recorded and certified 
confession was free and voluntary could not 
be consistent with the provisions of ss. 2L 
and 24, Evi. Act: See also Nayeb Shahana 
v., Emperor (3). Further, it has bsen held by 

(2) 25 B 168; 2 Bom, LR 761 : 


(3) 610 399; 152 Ind, Oas. 44; A I R 1934 Cal, 636. 
35 Gr. L J 1479; 380 W Nes% 7 ROS T 8636 


*Pages of 25 B.—{Ad]. 
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Mirza, J. in Emperor v. Rama Kariyappa 
(4), that a confession, in order to be 
relied on, need not make a clean breast 
of all the details in connexion with the 
crime, but if the Court was satisfied that it 


had been voluntarily made, it might take- 


into consideration such parts of it as it 
might by itself or in the light of the other 
evidence in the case consider to be true. All 
parts of a confession are not entitled to equal 
weight. It isnevertheless the duty of every 
Court to enquire very carefully into all the 
circumstances which led tothe making of 
the confession, and I agree with Counsel for 
the accused that the length of time during 
which an accused person is in Polica custody 
before he makes his confession is an im* 


portant element for the consideration of the 


Court in reference to the admissibility of 
the confession, There can, however, be no 
hard and fast rule in this particular matter, 
and the admissibility of each confession 
must be decided on all the facts and sur- 
rounding circumstances and also from the 
intrinsic value of the confession itself. 

I have already said that it is alleged by 
Counsel for accused No. 2 that he was in- 
duced to make his statement by the hope or 
promise held out to him which I have refer- 
red to before. No,-2 in his statement to me 
only said that he was promised to be let off 
if he made it; he did not mention his being 
made an apprcver, .T wo Police Officers were 
examined by the prosecution before me, 
although strictly speaking according to the 
judgment of the appeal Oourt which I have 
referred to before it was not necessary for 
the prosecution affirmatively to prove that 
the confession was freely and voluntarily 
made. Both these officers were also croas- 
examinet on behalf of accused No. 2 and 
they both denied having ever made such a 
promise or held out such a hope. If sucha 
promise or hope was held out by responsible 
Police Officers to the accused, I have no 
hesitation in saying that it would be not 
only improper but dishonourable on their 
part not to have carried out the promise, 


- Unless there was any special consideration 


which made them hesitate. I have no evie 
dence tothe contrary on behalf of the ac- 
cused, and I see no reason why I should 
disbelieve the testimony of two responsible 


Police Officers one of whom occupies a high - 


position inthe Police force, that no such 
hope or promise was held out nor given. It 
is-true that before the statement was made 


(4) 31 Bom. L R 565; 120 Ind. Oas. 350; AI R 1929 
Bom. 327; 31 Cr. L J 97; Ind. Rul, (1930) Bom. 
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accused No, 2 had been in custody for nearly 
fifty days, and the fact and duration of 
Police custody of a confessing accused has, 
as pointed out by Jenkins, O, J. in Jogjiban 
v, Emperor (5), a material bearing on the 
question whether the confession is voluntary 
ornot: See also Queen-Hmpress Y. Narayan 
(6), at p. 546. The length of time during 
which he was in custody is certainly an 
element to be taken into consideration 
before accepting the testimony of the 
Police witnesses. It may be here mene 
tioned that the length of time was in one 
respect at least due to the difficulty in 
tracing the witnesses and completing the 
investigation, It is also necessary, in order 
to determine the admissibility of the con- 
fession to read the confession itself as a 
whole. No doubt, it is a long statement, But 
on carefully considering it, I do not think 
that a statement of this nature would have 
been asked for or expected asa return for 
the alleged hope or promise. Originally, . 
three persons were put under arrest, namely 
the two accused and one Baboo Oheena. 
Baboo Oneena was released by the Police. 
as no-evidence was found against him and 
yet in this statement made by.. No. 2:the 
major portion of it seems to deal more with 
the alleged guilt of Baboo Oheena than of 
Nos. land 2, Itis on that statement that 
Baboo Cheena was rearrested and put up 
before the Magistrate, but the Magistrate 
could find no evidence against him. I cannot 
hold that this statement is the outcome, 
directly or indirectly, of the alleged hops or 
promise. In passing I would refer to s, 28, 
Evi. Act, which says that if such a 
confession as is referred toin s. 24 is made 
after the impression caused by any such 
inducement, threat or promise has, in the 
opinion of the Oourt, been fully removed, 
it is relevant. I need not deal with this sec- 
tion beyond citing it, because holding as I 
do that no such promise was held out-the 
question does not arisa whether the impres- 
sion created by it has been removed before 
the confession was made. 

I will now deal with s. 30, Evi. Act. 
Tais is a confession which affects not only 
the person making it but the person who is 
jointly tried with him, namely accused No,1 
for the same offence. Offence is defined in 
the explanation to that section as including 
abetment of or attempt to commit the 
offence. What is necessary for the purpose 
of this section is that the maker of the con- 

(5) 13 O W N 861; 2 Ind. Oas. 681;9 O L J 663;10 
Or. L J 125. 

(6) 25 B 543 (546); 3 Bom. L R 122, 
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fession and the other accused musi be tried 
jointly for the same offence, and the con- 
fession must be legally proved. It is further 
necessary that the admission or confession 
implicates the maker tothe same extent as 
it implicates the co-accused. The confession 
must implicate the confessing person sub- 
stantially to the rame extent, as it impli- 

‘ gates the person against whom it is to be 
used, in the commission of the offence for 
which they are both being jointly tried, In 
other werds, it must be shown that the cons 
fessing accused has tarred himself with the 
same brush with which he seeks to tar his 
coeaccused, Reading this confession as a 
whole, it reads as if both the accused before 
me were guilty of abetment of acrime by 
Baboo Cheena. Baboo Cheena is not one of 
the accused before me, and the confession 
therefore, is relevant under s, 30 as being 
used in the course of the trial of the two 
accused forthe same offence. 

This confession was retracted before the 
committing Magistrate. It has also been 
retracted in this Court. The mere subse« 
quent retraction of a confession, though no 
doubt it is to be carefully considered by 
the Court, is not by itself, if duly recorded, 
sufficient to make it appear not to have 
been freely and voluntarily made, The 
rules regarding confessions which are ree 
tracted are spread over a large number of 
decided cases. The rules are (1) that a cone 
fession is not to be regarded as involuntary 
merely because it is retracted; (2) as against 
the maker of the confession, the retracted 
confession may form the basis of a convic- 
tion if it is believed to be true and volun» 
tarily made; (3) as against the co-occused, 
both prudence and caution require the 
Court not to rely on a retracted confession 
without independent and full corroborative 
evidence. The corroboration should not only 
confirm the general story of the alleged 
crime, but must also connect the co-accused 
with it. The words of s. 30 are that a con» 
{ession against a cosaccused may be taken 
by the Oourt into consideration. These 
words show that evenifit be not illegal to 
convict an accused person on the confession 
of a coraccused, prudence and caution, more 
especially in cases tried by a Judge with 
the help of a jury, require that the confes 


sion or statement is fully and strongly core. 


roborated. There is, however, no rule of law 
requiring a retracted confession to be sup- 
ported by corrcborative evidencein material 
particulars. ‘The use to be made of such a 
confession is more a matter of prudence 
than of law. 
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Taking all these facts and circumstances ` 
into consideration, I hold that this confes- 
sion made by No. 2 is admissible in evi- 
dence, subject to its being proved before 
the jury, as they form the Court, along 
with me, and they alone sre the Judges of 
fact, and subject also to what I have stated 
before, namely that such a confession is 
fully corroborated .by other independent 
evidence. [The trial proceeded, Both the 
accused were found guilty of aiding and 
abetting each other in the commission of 
the offence of murder under ss, 302, 114, 
I. P.O, Accused No. 1 was sentenced to 
death. Accused No. 2 was sentenced to 
transportation for life,] 


D. Order accordingly. 


MADRAS HIGH COURT 
Criminal Revision Case No, 561 
of 1940 

and . 

Oase Referred No. 25 of 1940 
October 25, 1940 
LAKSHMANA Rao AND HOBWILI, JJ. 

HMPEROR—PRrRosgovutor 
versus 
BOYA POLAMMA—Acovussp 


Criminal trial—Murder—Sessions Judge feeling 
at end of trial that accused was unable to 
understand proceedings as she pleaded that she 
was unable to hear, and referring case under 
8. 341, Criminal Procedure Code (Act V of 1898), 
after conviciton under s, 303, Penal Code (Act XLV of 
1860),—-Held that in circumstances there was no 
miscarriage of justice, 

here a woman who was being tried forthe 
offence of murder was represented by a Vakil 
appointed by the Orown and put forward the 
defence that the case was foisted on*: her and 
her answers to the questions put to her by the 
Judge showed that she understood the nature of 
the proceedings even in the Sessions Court but at a 
subsequent stage she pleaded that she was unable to 
hear anything andthe Sessions Judge after con- 
victing her under s. 302 referred the case to the 
High Court under s. 341, Criminal P. ©. as he 
felt towards the end of the trial that she was unable 
to understand the proceedings : 

Held, that no injustice had resulted from the 
fact that the Sessions Judge felt himself unable to 
question her further with regard to the evidence 
appearing against her. The Magisterial confession, 
which was recorded after all the ordinary pre- 
cautions had been taken, and the fact that she 
herself produced the jewels which were on the 
dead woman's body, showed clearly that there could 
have been no miscarriage of justice. 


Cr. R. Case referred for the orders of the 
High Court unders. 341 of the Criminal 
Procedure Oode, by the Sessions Judge of 
Er Division in his letter, dated August 
1, 1940. 

The Public Prosecutor, for the Crown. 
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Horwill, J.—Boya Polamma has been 

‘convicted by theSessions Judge of Kurnul 
-of the offence of murder, punishable under 
8. 302, I, P. O., but as the Judge felt towards 
the end of the trial that she was unable 
, to. understand the proceedings, he has 
referred this case to to us under s. 341, 
Oriminal P. O. It is since been reported 
that there is no likelihood of her hearing 
improving, There is no doubt in our minds 
that the learned Sessions Judge was right 
in convicting Boya Polamma of the offence 
with which she was charged. The prose- 
cution story is that Boya Polamma was 
married to P. W. No. 8 and that just 
before this murder took place P, W. No. 
8 took her and her children away to 
another village, and that he there renewed 
‘his intimacy with one Lakshmi, whom he 
was keeping as his concubine before he 
married Boya Polamma, She seems to have 
quarrelled with her husband for;having re- 
sumed his relationship with Lakshmi in 
spite of his assurance that he would give 
up Lakshmi, and she came back with two 
of her children to the deceased Subbamma, 
who was. her aunt. [t was Subbamma 
who had arranged her marriage with 
P. W. No.8 and it was apparently to her 
that the accused looked for confort and 
sympathy. Subbamma, however, seems 
not to have given her the sympathy she 
expected and even refused to give her 
food; and the consequence, according to the 
prosecution, was that Boya Polamma 
murdered Subbamma by smashing in her 
head with a large stone. 

Only one witness (P. W. No. 5) claimed 
to have witnessed the murder, and her evi- 
dence has been rejected by the learned 
Sessions Judge. Apart from her evidence, 
however, there is very strong evidence 
against Polamma, The most important 
of allis the confession (Hx. O) made to the 
Sub-Magistrate (P. W. No, 3). In the 
course of that statement she said: 

“in the night I begged food and I slept at the 
house of Subbamma only. Being unable to put up 
with my misery and hardship I kicked up a 
slab of stone and threw it on the head of Bub- 
bamma,” 


She also told the Magistrate about the 
jewels which she had taken fromthe body 
of Subbamma. In addition to this state- 
ment, there is reliable evidence that Boya 
Polamma took the Police and certain 
panchayatdars to arat hole in Subbamma’s 
house and from it took out some jewels 
which undoubtedly were worn by 
Subbamma just prior to her death. The 
further evidence against Subbamma is 
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that of P. Ws. Nos, 4 and 6, P. W. No. 
5 is a daughter of Boya Polamma and P. W, 
No. 4 and P. W. No. 6 say that they have Boya 
Polamma going away from Subbamma’s 
house in the night with P. W. No. 5. 
On account of information about this 
offence, Boya Polamma was detained by 
P. W. No, 4 and handed over to the village 
Munsif. From all this evidence we are 
satisfied beyond reasonable doubt that 
Boya Polamma was rightly convicted of the 
offence with which she was charged, 

Her answers tothe questions put to her 
by the Judge show that she understood 
the nature of the proceedings even in the 
Sessions Court. The learned Judge firat 
asked her if she heard her statement in the 
committing Oourt, which has just been 
read out to her, and she replied that it was 
correct. She was then asked if she wished 
to say anything in answer to the prosecution 
evidence and she replied: 

“My husband took away Rs, 5 from me, When 
I asked him forit, he and his concubine murdered 
Subbamma and foisted this cage on me, I know 
nothing.” 

It was only after the 
asked 

“P, W. No, 4 says he saw you the night Subbamma 
died. Do you wish to say anything,” 

That Polamma pleaded that she was 
unable to hear anything. The Judge there- 
upon desisted from asking her further 
questions, As is seen, she must have 
understood the proceedings up tothen. She 
was represented by a Vakil appointed by 
the Orown and she put forward the 
defence that this case was foisted on her. 
We are satisfied that noinjustice has resulte 
edfrom the fact that the Sessions Judge 
felt himself unable to question her further 
with regard to the evidence appearing 
against her. The Magisterial confession, 
which was recorded after all the ordinary 
precautions had been taken, and the fact 
that she herself produced the jewsls which 
were on the dead woman's body satisfy us 
that there could have been n> miscarriage 
of justice. . 


We, therefore, confirm the conviction by 
the learned Sessions Judge, and under 
s, 341, Orimioal P. ©, santence Boya 
Polamma to transportation for life, 


Conviction confirmed. 


ccused was 


N, 8, 
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SIND CHIEF COURT 
Second Appeal No, 54 of 1938 
May 24, 1840 
Davis, O. J. anp Lono, J. 
JETHANAND ISSARDAS—Puantirs— 
APPELLANT 


VETSUS 
UDHOMAL KUNDOMAL AND 0OTAERS— 
DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 1l, 
Expl. 4—Suit on mortgage by purchaser of mortgage- 
debt at auction sale dismissed for want of registered 
deed of assignment—Subsequent suit supported by 
registered deed obtained after dismissal of first suit 
ds barred, 

Section 11, Civil P. O., must be read as a whole, 
and the words “ litigating under the same title" 
must beread with the words: “No Court shall try 
any suit or issue in which the matter directly or 
substantially in issue has been directly and sub- 
stantially in issue in the former suit.” 

Where a suit brought by a purchaser of a mort- 
gage debt at an auction sale, upon the mortgage 
bond was dismissed as there was no registered 
deed assigning this mortgage and he brought a 
second suit based essentially upon the same pur- 
chase but supported in this case by a registered 
deed of assignment obtained after the dismissal of 
the first suit: . 

Held, that the suit was barred by rea judicata, 
Ishri Dat v. Har Narain Lal (1), dissented from, 
a Moidin Ravuthan v. Kombi Achen (2), approv- 
6d. 


S.A. against the decree of the First 
Assistant Judge, Hyderabad, dated October 
17, 193%, 

Mr. Fateh Chand Assudomal, 
Appellant. 


Mr. Khanchand Gopaldas, for the Res- 
pendents, 


for tke 


Davis, C. J—This is an appeal against 
a judgment of the First Aseistant Judge 
at Hyderabad, who reversed a judgment 
ofthe Joint Subordinate Judge at Hyder- 
abad, decreeing the plaintiff's suit to 
recover Rs. 2,182-5-0 upon a mortgage 
bond executed in favour of a firm of 
Vaparimal Jbamandas which at the time 
of the suit was dissolved. This mortgage 
debt with other outstandings of. the dis» 
solved firm had been purchased by the 
plaintiff from the receivers in a suit filed 
for taking accounts of the firm, but as there 
wasno registered deed assigning this 
mortgage, the plaintiff's. first suit foanded 
on the purchase at an auction sale of the 
outstandings of the firm had been dis- 
missed. This wasthe second suit based 
essentially upon the same purchase by the 
plaintiff but supported in this case bya 
registered deed of assignment obtained 
after the dismissal of the first suit. The 
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Joint Subordinate Judge took tho view 
that as no specific issue as to the validity 
ofthis assignment was raised io the 
first suit, s. 11, Oivil P. O., did not apply 
and he gave the plaintiff a decree accord- 
ingly, The lower Appellate Court, however, 
took the view that the question of the 
validity of the assignment was sufficiently 
covered by the issues having regard to the 
provisions of Expl.4to e. 11, Oivil P. O. 
and had been decided in the suit against 
the plaintif and he could not therefore 
reagitate the same question in a second 
suit. 

In appeal before us reliance was placed 
principally upon a case reported in 
Ishri Dat v. Har Narain Lal (1) and on 
-reading that judgment through it does 
appear that the facts in that case afford a 
close parallel with the factain this case; 
but on reading through the statement of 
facts in that case, it does appear that in 
the second assigument made by means of 
a registered deed, there was a new con- 
sideration of Rs, 150. It does not therefore 
appear to be simply a case where a plaintiff, 
founding his suit upon an assignment 
which could only be validly effected by a 
registered deed and failing in the first 
suit, was allowed to succeed in the second 
suit founded upon a_ registered deed 
which he had got executed in the interval 
in respect of the same assignment, in 
order to give him a valid title, which is 
the case here. Itistrue that the decision 
in that cage does appear to proceed upon 
the basis that there were two different 
titles inthetwo suits, one a title based 
upon the unregistered sale deed and the 
later and valid title based upon a regis- 
tered sale deed but so faras that case is 
decided upon that ground alone, with all 
respect we think it was wrongly decided. 
We prefer the judgment in Ali Moidin 
Ravuthan v. Kombi Achen (2) in which 
in place of the word “title? the word 
“right” is used. Perhaps that word is 
not an entirely happy substitute for the 
word “title” used in s. ll, and the word 
“character” or “capacity” is used in many 
of the decided cases. 

It is said thatin order thata suit may 
be barred under s. 11, Civil P. O the 
plaintiff must sue in both suits in the 
same character or capacity, for instance, 
in his personal capacity in both suits or 
as atrustee in both suits but notin his 
personal capacity in one and in his capacity 


(1) 3 A 334, 
(2) 5 M 239, 
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as trustee or executor in another. But 
again the explanation of the word “title” 
in this way is not in all circumstances 
adequate because itis possible to imagine 
a case where the same plaintiff bought 
from and sold to and re-bought from 
the same defendant the same house, and 
had to file two suits to recover possession 
‘of the house, yet the second suit would not 
be barred by the first because the two 
transactions would be entirely different; 
the causes of action would not be the sama 
yet Muttusami Ayyar, J, in Ali Moidin 
Ravuthan v. Kombi Achen (2), points out the 
test asto whether the causes of action 
are the same is nota sufficient test in all 
cases. Itisarguedin this case that the 
causes of action in the two suits are 
different; in the first suit the cause of 
action ia upon an auction sale and the 
cause of auction in the second suit wag 
based upon a registered saledeed made 
admittedly to give the plaintiff a good title 
for the wantof which the first suit was 
dismissed. But we think s. 11, Civil P. O., 
must be read asa whole, and the words 
“litigating under the same title” must be 
read with the words : í 

“No Oourtshall try any suit or issue in which 
the matter directly or substantially in issue has 
been directly and substantially in issue in the 
former suit.” 

. It isclear that in the former suit in the 
case before us the assignment was the 
matter directly and substantially in issue 
or must be deemed to have been in issue 
in virtue of Expl. 4 tos.11, the plaintiff 
was suing in both suitson the basis of 
his rights as purchaser or assignee of the 
mortgage debt. He failed in the first suit, 
because he had no valid title, and we do 
not think he can succeed in the second 
suit because inthe meantime he removed 
the defect by the formal execution of a 
cegistered deed. The transactions were 
essentially one. We think, therefore, the 
lower Appellate Court was right and the 
appeal must be dismissed with costs 
accordingly. 


8, Appeal dismissed. 


SAGHIR HASSAN V. TAYaB HASAN (ALL) 


677 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 68 of 1938 
September 16, 1940. 

Taom, O. J. AND Ganaa Nata, J. 
SAGHIR HASSAN —PLAINTIPE— 
APPELLANT 
versus 
TAYAB HASAN—Daranpant— 
RESPONDENT 

Oivil Precedure Code (Act V of 1908), 0. II, 
Pr. 2 (3)—Person wrongfully kept out of possession 
of immovable property suing only for mesne profits 
and not for possession—Hia subsequent suit for pos" 
session or mesne profits is barred, 

If a person is wrongfully kept out of possession 
of immovable property he is entitled to sue for 
possession and for mesne profits and under the pro- 
visions of O, II, r.2 (3), Oivil P. O., he is bound 
to include both claims in one suit, If he sues only 
for mesne profits he cannot in a subsequent suit 
sue geparately for possession. In other words he 
is no longer entitled to possession; and if he is 
not entitled to possession he is not entitled to 
mesne profits, A subsequent suit for mesne profits 
is, therefore, barred. 


L. P. A. from the decision of Mr. Justice 
Misra, reported in 180 Ind. Oas. 356. 

Mr. Ishaq Ahmad, for the Appellant, 

Mr. Mushtaq Ahmad, for the Respondent. 


Thom, C. J.—This is a plaintiff's appeal 
arising out of a suit for mesne profits. 
The respondent executed a mortgage by 
conditional sale in favour of the appellant. 
For reasons which are not disclosed pos- 
session of the property mortgaged was not 
given to the appellant. The appellant after 
the expiry of five years brought a suit in 
which he claimed possession as a proprietor 
or in the alternative if the deed in ques- 
tion was held to be a mortgage deed by 
conditional sale for foreclosure. The 
appellant further claimed in that suit 
mesne profits for three years. He was 
granted a decree for foreclosure and he 
was further granted a decree for mesne 
profits for three years. Subsequently the 
appellant filed the suit out of which this 
appeal arises in which he claimed again 
for mesne profits. The suit was dismissed 
as barred by O. II, r., 2, by the learned 
Munsif. The learned Additional Civil 
Judge, however held, that the suit was not 
barred and set aside the order of the 
Munsif and sent the case back for disposal 
according to law, Against this order the 
respondent appealed to this Court and 
the learned Single Judge has reversed the 
order of the lower Appellate Court and 
dismissed the suit upon the ground that the 
suit was barred by O. IL, r. 2 
- Tt was maintained for the appellant that 
the suit was not barred and that the 
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appellant was entitled to sue for mesne 
profits despite the fact that he had already 
sued for mesne profits in the earlier suit. 
In support of this argument reliance was 
placed on a Full Bench decision of this 
Court in Ram Karan Singh v. Nakchhed 
Ahir (1). This decision however does not 
support the appellant's case. It was 
decided in that case that where the plaintiff 
sued for possession of lands, but did act 
claim mesne profits accruing after the 
institution of the suit, and when mesne 
profits were not refused by the Court it was 
open to him to briug asubsequent suit for 
future mesne profits. In that case the 
plaintiff remained entitled to mesne profits 
inasmuch as he had sued for pcssession 
and was entitled to possession, If in these 
circumstances he is not given possession 
after adecree in his favour he is entitled 
to sue from time totime for mesne profits 
as they accrued, In the present suit how- 
ever the position is different. The appellant 
did not sue for possession as mortgagee. 
He could have sued for such possession 
founded upon the terms of the mortgage 
deed and if it had been held that under 
-the mortgage deed he was entitled to 
possession then no doubt the present suit 
would not have been barred. His failure 
however to sue for possession as mortgagee 
is ae to his present claim. Under O. I], 
T. 

“a SINA entitled to more than one relief in rss- 
pect of the same cause of action may sue for all or 
any of euch reliefs; but if he omits, except with 
theleave of the Court, to sue for all such reliefs, 


he shall not afterwards sue for any relief so 
omitted,” 


Now the plaintif upon the failure of 
the respondent to hand over possession of 
the mortgaged property was entitled to sue 
for possession and for mesne profits. His 
right to claim possession and his claim to 
mesne profits arcse out of the wrongful 
possession of the defendants. In other 
words, the cause of action was the same 
in respect of both claims. In these cir- 
cumstances the plaintiff was bound to 
include in the suit in which he claimed 
mesne profits a claim for possessicn if he 
wished to keep alive his right to possession 
under the mortgage deed. If he sued for 
Possession now his suit would be barred 
under the provision of O. H, r. 2 If he 
is not entitled to possession he is not 
entitled to mesne profits. In this connec- 
tion reference may be made tothe cases in 


(1) (1931) AL J 673; 133 Ind. Cas, 298; AIR 1932 
Aili 53 A951; Ind, Rul (1931) All, 618 
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Ganeshi Lal v. Bansi Dhar (2), Sheo Ratan: 
Misra v. Ram Dhani (3) and Karim Baksh 
v. Jattu Ram, 8 Ind. Cas, 224 (4), The facts 
in Ganeshi Lal v. Bansi Dhar (2), were that a 
plaintiff took a mortgage of a certain heuss 
from the defendant and in order to secure 
payment of interest due under the morte’ 
gage he leased back the house to the 
mortgagor under an instrument by which 
it was agreed that ifthere was a default in 
the payment of interest for three years 
consecutively, the mortgagee was entitled 
to evict the mortgagor. The rent not having 
been paid he sued the mortgagor for arrears 
of rent but did not ask for possession though, 
entitled to possession under the lease. He 
subsequently sued for possession of the 
house, It was held 

“that the suit was barred as the cause of action 
for possession of the house by eviction of the mort- 
gagor had accrued in his favour when he brought 
the prior suit for rent and that he could not be 
allowed to split the claim or reliefs piecemeal.” 

The facts in that case it will be observed 
are almost on all fours with the facts of the. 
present case. The appellant relied upon 
the decisions in Manohar Lall v. Gouri 
Sunkur (5) and Tirupati v, Narasimha (6). 
With reference to the first of these cases 
it isonly necessary to say that the Bench 
which decided the case held thet there were 
two different causes of action and it is clear 
from the statement of the case in the report 
that this was so, One cause of action arose 
upon the death of one person and the second 
cause of action arose upon the death of 
that person’s widow. In Tirupati v. 
Narasimha (6), the facts are stated in the 
head note: 

“A leased certain land to B. The lease expired 
in 1877. B continued to bold over and refused to 
accept afresh lease from A, A sued B in 1882 for 
mesne profits for three years, but did not claim 
possession of the land. The suitwas dismissed on 
a preliminary point. A then sued B to recover 
possession of the land and mesne profits. It was 
argued that A’s claim to the land was barred by 
s. 43, Civil P. O., because he omitted to claim 
the land in the former suit for mesne profits. It 
was held that the suit was not barred.” 


The judgment is a short one and inthe 
course of it it is remarked that the two 
suits were based on separate and distinct 
causes of action. What these separate and 
distinct causes of action were, however, is. 
not defined. There may have been special 
circumstances in the case which are not 
disclosed upon the face of the report. We 

(2) AI R 1933 All, 84; 140 Ind. Oas. 181; Ind} Rul, 
(1932) All. 607. 

(3) 900 322, 

(4) 8 Ind. Cas, 224; 31 P L R1910. 

(5) 9 O 283; 12 O LR 434, 

(6) 11 M 210, 
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do not regard this decision as an authority 
for the proposition which the appellant 
now advances, In our judgment, if a person 
ig wrongfully kept out of possession of 
immovable property he is entitled to sue for 
possession and for mesne profits and under 
the provisions of O. II, r. 2 (3), he is bound 
to include both claimsin one suit. If he 
sues only for mesne profits he cannot in a 
subsequent suit sue separately for posses- 
sion. In other words he is no longer 
entitled to possession; and if he is not 
entitled to possession be is not entitled to 
mesne profits, Asubsequent suit for mesne 
profits is, therefore, barred. In the result 
the appeal is dismissed with costs, 


D, Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal No. 1540 of 1938 
July 29, 1940 


Sun, J. 
SONARAM DUTTA— APPELLANT 
VETEUS 
SITARAM CHAMARIA AND OTHERE—— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 63—Suit under—Falls within purview of Art. 17, 
Sch. IT, Court Fees Act (VII of 1870)--Prayer for 
removal of attachment does not change nature of 
suit—Deed—Construction—Hypothecation —Transac- 
tion held agreement to hypothecate which became 
hypothecation when dues came into existence. 

A suit under O. XXI, r 63, Civil P. O., to set 
aside a summary order of a Oivil Court negativing 
the right claimed by the plaintiff in execution 
proceedings falls within the purview of Art.17 of 
Sch. IY, Oourt Fees Act. The fact that the plaintiff 
asks for the removal of the attachment makes no 
difference to the nature of the suit, Phulkumaré 
v. Gansyam Misra (5), relied on. 

Defendants contractors obtained a contract to do 
certain work” for a Town Union and approached the 
plaintiffs for financial help. An agreement enter- 
ed into between the plaintifs and defendants 
provided: “and alljthe amount due for the said 
contract work remains as security for the amount 
advanced by you with interest ” : 

Held, that under the agreement the defendants 
purported to hypothecate tothe plaintiffs any sum 
that may become due to them from the union for 
work done by them, But as soon as the dues came 
into existence, equity treating as done that which 
ought to be done fastened upon the duesand the 
contract to hypothecate them became a complete 
hypothecation, Collyer v. Isaacs (1), Holroyd v. 
Marshall (2), Baldeo Prashad Sahu v, A. B. Miller 
(3) and 138 Ind. Oas. 852 (4), relied on. 


A. from the appellate decree of the Dis- 


trict Judge, Assam Valley District at 
Dibrugarh, dated May 2, 1938. 
Messrs. Gopal Ch. Das and Sudhir 


Ch. 
Chowdhury, for the Appellant. 
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Mr. Gopendra Nath Das, for the Respon- 
dents. 

Judgment.—The plaintiff's case is ag- 
follows: Defendants Nos. 2 and 3 are'contrac- 
tors who had obtained a contarct to do certain 
work for the Doomdooma Town Union, 
They were short of funds and approached 
the plaintiffs who are bankers for financial 
help. An agreement was entered into between 
the plaintiffs and these two defendants 
whereby the plaintiffs agreed to advance 
them money up to a sum of Rs, 1,000 charg- 
ing interest thereon at 12 per cent, per 
annum. The defendants agreed to endorse 
to the plaintiffs all cheques paid to them by 
the union for the work done in connexion 
with the contract in payment of the advancas 
made. The plaintiffs allege that they also 
hypothecated to the plaintiffs as security 
for the advances made all ths amount that 
may become due to them from the aforesaid 
union for the work done by them, There 
was asum of Rs. 861 due from the union to 
defendants Nos. 2 and 3 ona bill for work 
done bv them pursuant to this contract, The 
plaintifs claim that this sum is hypothscated 
to them, Defendant No. 1 instituted a suit 
against defedants Nos, 2 and 3 for the reco- 
very of a sum of money and obtained a 
decree therein. In execution of the decree 
defendant No. 1 attached this sum. The 
plaintiffs objected to the attachment and 
claimed that the sum had been hypothecated 
tothem. The claim was disallowed by the 
Munsif. The plaintiffs accordingly brought 
the present suit for a declaration of their 
rights and for release of the amount from 
attachment. 

Defendant No. 1 contested the suit. The 
defence taken was that there was no valid 
hypothecation of this sum, that the plain- 
tiffs had not advanced any money, that the 
proper court-fees hadinot been paid, and 
that the suit was bad as tha proper conse- 
quential reliefs were not sought. Fraud was 
also alleged but no attempt was made to 
support this last plea. The learned Munsif 
in an unsatisfactory judgment in which 
the issues have not been clearly framed 
dismissed the suit after arriving at certain 
findings. As far as I have been able to follow 
his judgment the learned Munsif holds that 
the plaintiffs have sought for aconsequantial 
relief and that they should have paid court- 
fees for this relief. He also finds that thera 
has been no valid hypothecation and that 
there was no good evidence to show that 
the plaintiffs had advanced money. On 
these findings he has dismissed the plaintiffs’ 
suit. The plaintifis appealed. The learned 


680 


District Judge has interpreted the agreement 
between the plaintiffs and the defendants 
Nos. 2 and 3 differently from the Munsif. He 
holds that by the deed of agreement the 
money lying to the credit of defendants Nos, 
2and 3 with the Doomdooma Town Union 
was hypcthecated to the plaintiffs. He holds 
also that no courtefees are payable for the 
consequential relief prayed for and decrees 
the plaintiffs’ suit. 

Defendant No. 1 appeals. The first cone 
tention rsised is that by the agreement 
between the plaintifs and defendants Nos. 
2 and 3 there was no intention to hypothe» 
este any sum which may become due from 
the aforesaid union for the work done by 
defendants Nos. 2 and 3. There is no subs 
stance in this ground. The agreement is 
before me and there can be no manner of 
doubt that defendants Ncs. 2 and 3 purport- 


ed to hypothecate to the plaintiffs any sum ` 


that may become due to them from the 
union for work done by them. I cannot 
understand how the learned Munsif could 
come to any other conclusion. ‘lhis is what is 
said inthe agreement: 

“And all the amount due for the said contract 


work remains as security for the amount advanced 
by you with interest.” 


After this clear expression of the intention 
of the parties there is no rocm for the cone 
tention that there was no intention to hypo- 
thecate. Next it was argued that as this was 
a byothecation.of property not in existence 
at the time of the bypothecation the agree» 
ment will operate not as a hypothecaticn 
but only as an agreement to hypothecate 
which would have to be enforced by asnuit 
for specific performance, It was argued that 
until a decree was obtained in such a suit 
the plaintifs could not claim any right in 
the properly. This contention must also fail. 
I assume for the present that the plaintiffs 
have advanced sums to defendants Nos. 2 
and 3 which have not yet been repaid. The 
agreement between the parties was that any 
sum which became due to defendants Nos. 
2 and 3 from the union for work done by 
them would stand hypothecated to the plain» 
tiffs as security for the sums advanced. It 
is true that these dues were not then in 
existence and until they came into exis- 
tence there could -be no mortgage or hypce 
thecation in favour of the plaintiffs as there 
cannct be a mortgage or hypothecation of 
non-existent property; I agree that there 
was only an agreement to hypothecate 
or mortgage; but as soon as the dues came 
into existance, equity treating as done that 
which ought to be done fastened upon the 
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dues and the contract to hypothecate them 
became a complete hypcthecation. This is 
the principle laid down in Collyer v. 
Issacs (1) and Holroyd v. Marshall (2) 
and it has been applied in this Court.in 
Baldeo Prashad Sahu v. A. B. Miller (3) 
and Co-operative Hindusthan Bank v. Suren» 
dra Nath De (4). . Assuming that defendants 
Nos, 2 and 3 owe money to the plaintiffs for 
advances made I hold that the dues owing 
from the aforesaid union to defenants Nos. 
2 and 3 stand hypothecated to the plaintiffs 
as security for those advances. 

The next point argued is that proper 
court-fees have not been paid for the conse- 


quentiel relief sought. There is absolutely 


no substance in this contention, This is a 
suit under O. XXI, r. 63, Civil P. O., and it 
is a suit toestablish the right claimed in the 
execution proceedings which had been nega- 
tived. It isa suit to set aside a summary 
order of a Civil Court not establised by 
Letters Patent and Art, 17 of Sch. II, Court 
Fees Act, applies to it. The fact that the 
plaintiffs ask for the removal of the attach- 
ment makes no difference to the nature of 
the suit, The Munsif attached the property 
and rejected the plaintiff's claim in the pro- 
ceedings in execution. The plaintiffs now 


- want that order set aside and if it is set 


aside the attachment will automatically be 
released, That a suit under O. XXI, r. 63 is 
one which falls within the purview of Art. 17 
of Sch. II, Court Fees Act, has been held by 
the Judicial Committee of the Privy Council 
in Phulkumari v. Gansyam Misra (5). There 
also the plaintiff asked for several re- 
liefs instead of merely asking the Court 
to set aside the order passed by the 
Munsif refusing to raise the attachment, 
Treir Lordships held that notwithstading 
the several prayers in the plaint the suit was 
really one for setting aside the order of the 
attaching Court and that the only court- 
fea payable was that prescribed by Art. 17, 
of Sch. IT, Court Fees Act, The contention 
regarding the insufficiency ofthe court-fees 
therefore fails. 

Learned Advocate forthe appellant raised 
another point, He showed that the learned 
Judge has not reversed the finding of the 
trial Court that.the plaintiffe had not been 


(1) (1882) 19 Oh. D 342; 51 L J Ob. 14; 45 L J 587; 
30 W R 70 


(2) (1863) 10 H L 191; 33 LJ Ch. 193; 9 Jur. (N 8) 
213; 7 L T172; 11 W R 171. 

(3) 31 O 667. 

(4) 36 CW N 263; 138 Ind. Oas. 852; A IR 1932 
Cal, 524; 59 O 667; Ind, Rul. (1932) Oal. 528, 
e 35 0 202; 351 A22;7 OLJ 36; 12 OWN 169 


4 


1941 


able to prove the advances made and cone 
tended that without a finding in favour of 
the plaintiffs on this point the plaintiffs’ 
suit could not ba decreed, This contention 
must be upheld. The learned Judge has 
omitted to consider this vital part of the case. 
The plaintiffs obviously cannot get any 
relief unless they can show that they have 
made advances which have not been repaid. 
The amount due by the union to defendants 
Nos. 2 andi3 will be the subject ofja hypothe» 
cation only if there is something due to the 
Plaintiffs from defendantajNos 2 and 3 under 
their contract and only to the extent of these 
dues, The trial Court has found, as I have 
said before, that the plaintiffs have not been 
able to prove their advances. The learned 
District Judge says nothing about this point. 
After interprpreting the contract between the 
plaintifis and defendants Nos. 2 and 3 he 
made certain observations which I have net 
been able to understand and which learned 
Advocate for the respondents has not been 
able to explain. Thisis what he says; 

“There is no dispute that if the terms of the con- 
tract are asI find them to be that the amount for 
which the appellants sued is not covered by that 
contract and in my opinion they were entitled toa 
decree for that amount in terms of the prayer in 
the plaint,” 

As Ihave said before I am not able to 
appreciate what the learned Judge means 
by these observations. The plaintiffs were 
not suing for the recovery of any amount. 
Whatever the learned Judge may have 
intended tosay the fact remains that he 
has not decided whether there is any sum 
owing from defendants Nos. 2 and 3 tothe 
plaintiffs for any advances made in terms of 
agreement between them. The case must 
therefore be remanded to the learned Judge 
for a decision on this point. If the learned 
Judge finds that the plaintiffs have failed 
to prove that any sum is due he will dismiss 
the suit. If he finds that the plaintiffs have 
proved that a sum is due for advances made 


in terms of their contract he will release - 


so much of the sum which is under attach 
ment as will meet the amount due together 
with interest caleulated up to the date of 
the attachment. It was suggested by the 
learned Advocate for the appellant that 
defendant No. 1 had already realized the 
sum which had been attached and that the 
suit is not maintainable as the plaintiffs have 
not sued for the recovery of this money, 
There is no mention of this in the pleadings 
or anywhere in the judgments and I can 
take no notice of this suggestion, The decree 
passed by the learned District Judge is set 
aside and appeal is remanded to the lower 
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Appellate Court tor re-hearing in the light 
of the observations made above. The costs 


of the appeal in this Court will abide the 
result of the appeal below. 


8. Appeal remanded, 


BOMBAY HIGH COURT 
Application in Sait No, 2 of 1940 
July 25, 1940 
Kania, J. 
BAI PARVATIBAI—Paritroner 


versus 
RAGHUNATH LAKSHMAN— 
OAVEATOR 

Succeasion Act (XXXIX of 1925), s. 284—Caveat, 
if can be sustained on ground that property is joint 
family estate, 

A testamentary Oourt dealing with the question 
of issuing a grant of probate, is concernéd to see 
whether the will is duly executed as required by 
law bya testator of sound and disposing state of 
mind. In case of grant of letters of ‘administration 
the Court has tosee that the person properly en- 
titled to represent the estate of the deceased accord- 
ing tothe Succession Act has come to Court, and 
is given the grant. Itisno part of the duty of the 
testamentary Judge to consider the question of title 
to property, A caveat cannot be sustained on the 
mere ground that the property which is attempted 
to be disposed of by the deceased by the will or in 
respect of which letters of administration are asked 
for is joint family estate. A caveator should file a 
suit to establish his title to the property, and if 
adequate grounds are made out, to obtain the ap- 
pointment of a Receiver or an injunction againstthe 
administrator, 17 Ind. Oas. 730 (1), followed, Ochava- 
ae Nana v. Dolatram Jamietram (2), not fol- 
owed. 


Mr. A, G. Muolgakar, 
tioner. 


Mr, S. M. Shah, for the Oaveator. 


Order.—Tnis is a petition for Jetters 
of administration to the estate of the de- 
ceased Mahadev Ramji Kalzunker. The 
petitioner is the widow of the deceased, 
who died on April 18, 1938, leaving behind 
him, the petitioner, his widow, a son who is 
four years old and three unmarried daugh- 
ters of the ages of 16, 14 and 8 respectively. 
The caveator claims that the property left by 
the deceased was joint family property and 
the petitioner is therefore not entitled to 
the grant. This is the only ground mentions 
ed by him in the affidavit filed in support 
of the caveat. On behalf of the caveator it 
is urged that pending his contention no 
letters of administration should be granted. 
In support of that In re Dhuramsi Morarji 
(1), is relied upon. 


for the Peti- 


(1) 14 Bom, L R 1031; 17 Ind, Oas. 730. 
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It is conceded that it is not the province 
of the testamentary Judge to determine 
whether the property covered by the will 
or for which letters of administration are 
asked for was the property of the deceased 
or not or was the joint property belonging 
to the deceased and some one else during 
his lifetime. In Ochavaram Nanabhai v. 
Dolairam Jamietram (2), at the hearing 
of a petition for letters of administration to 
the estate of a deceased person, Jenkins, O.J., 
_ held that it was not the province of the 
Court to go into the title of the property to 
which the letters of administration referred. 
It appears from the judgment that it was 
argued there that this was a sufficient ground 
to prevent the grant of letters of adminis» 
tration, but the Court refused to accept that 
contention. When the matter first came 
before Russell, J., the caveat which was filed 
on this ground was dismissed with costs 
and letters of administration were directed 
to issue to the petitioner saving all just 
exceptions. On appeal the same contention 
was urged on behalf of the appellant un- 
successfully and the Oourt dismissed the 
appeal. In that way the order of the trial 
Court dismissing the caveat with costs and 
directing the letters of administration to 
issue to the petitioner was confirmed. From 
the judgment of the appeal Court it further 
appears that the argument that the property 
in the hands of the administrator may be in 
danger and therefore the Ocurts should 
withhold the grant was also rejected. It was 
Pointed out that on the grant of letters of 
administration adequate security would be 
taken and the argument therefore must fail. 
This decision of the appeal Court which is 
binding on me does not appear to have been 
Noticed in the jndgment of Davar, J., in 
In re Dhuramsi Morarji (1). That learned 
Judge in the matter before him, having 
regard to the particular circumstances, 
considered that no grant should issue and 
made the order in the following terms 
(p. 1034*) : 

“I direct that the will and the codicil......be 
delivered to the testamentary registrar to be by 
him lodged in the registry. After a declaration is 
Obtained that these two documents are not opera- 
tive and are invalid in law, I shall be ready to 
entertain any application that may be made to me 
for an order of the nature prayed for in the present 
Petition. In fact I see no difficulty in renewing the 
- @pplication on the present petition supported by a 


decree of this Court declaring the will and codicil 
operative and invalid”, 
On this ground the learned Judge declined 
to make the order for letters of administra: 
(2) 28 B644; 6 Bom. L R 966. 


kanan en aana GANG GG 


#Pago offi4 Bom, L R—[Ed], 


BAI PARVATIBAI v. RAGHUNATA LAKSaMAN (BOM.) 


19210 


tion at that stage, With all respect I cone 
sider that practice not justified by what has 
been in existence before or since. The deci- 
sion of Jenkins, O. J., shows that Russell, J. 
as testamentary Judge had ordered the 
grant of letters of administration and 
dismissed the caveat in which the conten» 
tion was that the property was not of the 
testator. In my opinion a testamentary 
Court dealing with the question of issuing 
a grant of probate is concerned to see 
whether the will is duly executed as re- 
quired by law by a testator of sound 
and disposing state of mind. In case of 
grant of letters of administration the 
Court has to see that the person properly 
entitled to represent the estate of the 
deceased according to the Succession Act 
has come to Court, and is given the grant. 
It is no part of the duty of the testamen- 
tary Judge to consider the question of the title 
to property. Section 211, Succession Act, 
expressly provides that the issue of probate 
or letters of administration does not vest in 
the executor or administrator, as the case 
may be, the property which is claimed to 
belong to a joint family of which the 
deceased was a member. In my opinion a 
caveat cannot be sustained on the mere 
ground that the property which is attempted 
to be disposed of by the deceased by the 
will or in respect of which letters of ad- 
ministration are asked for is joint family 
estate. I understand that to be the uniform 
practice on the testamentary side, and I see- 
no reason to differ from it. In my opinion, 
this practice is based on sound reason. The 
caveat in this case which is based on this 
ground alone is therefore dismissed. Tais 
is not likely to prejudice in any way the 
caveator because he has the right to file a 
suit to establish his title to the property, 
and if adequate grounds are made out, to 
obtain the appointment of a Receiver or an 
injunction againgtthe administrator. Letters 
of administration to issue to the petitioner 
on her satisfying the usual requirements of 
the testamentary registrar and saving all 
just exceptions, Petitioner’s costs to come 
out of the estate. I order the caveator to 
bear his own costs as there was a semblance 
of justification for his caveat on the basis of 
the reported judgment in In re Dhuramst 
Morarji (1), But for that, I would have 
ordered him to pay the costs of these pro- 
ceedings. 
D, Order accordingly. 
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_, RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 80 of 1939 
March 26,1940. 

Ropgets, C. J. AND BLAGDEN, J. 
THAIVANAL AOCHI—APPELLANT 
VETSUS 
O. R. M. P. R.M. RAMANATHAN 
OHETTYAR AND OTHERS—RESPONTENTS 
Provincial Insolvency Act (V of 1920) (Burma), ss. 4, 
75-—-Order under 8.4, if appealable—Civil Procedure 
Code (Act V of 1908), O. T, r. 8—Representee party to 
suit—Suit dismissed — Matter becomes res judicata— 
Representative suit — Representee not party to syit— 
Representor abandoning suit without knowledge or con- 
currence of representee—Dismissal of suit, if operates 

as res judicata against representee. 

An appeal lies from an order made on a petition 
under s. 4, Burma Insolvency Act. The words “such 
decision” in s. 75 (2) clearly refer to such decision as 
is specified in Sch. I and Sch. I in its turn means a 
decision under s. 4 as decision which is appealable 
within the meaning of the section. The words “any 
such person aggrieved" mean any person aggrieved 
having regard to the wording ofs 75, sub-s. (1). 

Once a person has been made a partyto the suit 
under O. I, r.8—and it cannot be dismissed without 
his being heard—if itis dismissed the matter will 
become res judicata. 

Where in a representative suit under O.I, r. 8, 
Civil P. O.,a representor chooses for reasons of his 
own Without the knowledge and concurrence of the 
representee who was not a party to the suit to 
abandon his suit, and the suit is dismissed at his 
instance, the representee can bring another suit 
in respect of the same subject-matter. In such a 
case the doctrine of res judicata has no application, 
Although the representance is bound by a final deci- 
sion, it isonly by the result of litigation that he 
becomes bound, and “the decision’ means a decision 
by a Judge who is trying the case and not a decision 
by one of the parties to pursue the matter no further, 
In re Calgary and Medicine Hat Land Go., Ltd. (1), 
Parsotam Gir v. Narbada Gir (2) and Langmead ve 
Maple (3), relied on. Robert Watson & Co. v, Collector 
of Zillah Rajshahye (4) and Kartick Chandra Pal v. 
Sridhar Mondal (5), distinguished. 143 Ind. Oas. 665 
(6), explained, 


O. Misc, A. against an order of the Dise 
ae ere Tharrawaddy, dated December 
6, 1939. 


Mr. V. S. Venkataram, for the Appellant, 
Mr. P, K. Basu, for Respondent No. 1. 


Roberts, C. J—Thisis an appeal from 
an order of the learned District Judge of 
Tharreawaddy who had before him a peti- 
tion under s, 4, Burma Inso}l, Act, and the 
first point which was raised before us was 
that no appeal lay in respect of an order 
somade, In my opinion, that contention is 
ill-founded, Under s. 75, sub-s. (2), Burma 
Insol. Act, 

“any such person aggrieved by any such decision 
or order of a District Court as is apecified in Sch. I, 
come toor made otherwise than in appeal from an 


order made by a subordinate Court may appeal to 
the High Oourt,” 
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The words “such decision” clearly refer 
to such decision as is specified in Sch. I and 
Sch, Tinits turn names a decision under 
8.4 as decision whice is appealable within 
the meaning of the section. The words 
“any such person aggrieved” appear to 
mean any person aggrieved having regard 
tothe wording of s. 75, sub's, (1), which 
Bays : 

othe debtor, any creditor, the Receiver or any 
other person aggrieved by a decision come boros... may 
appeal to the District Oourt.” 

But this is a case which falls within the 
ambit of sub s. (2), because it is a decision 
such as is specified in Sch. I made other- 
wise than in an appeal from an order made 
by a subordinate Court. 

Tke main question which we have to 
decide relates to the position of a person 
who isa member of a class in respect of 
whom a representative suit has been 
brought within the meaning of O. I, r. 8. 
By leave of the Court a person may repre- 
sent the whole of sucha class and notice of 
the institution of the suit must then be given 
toevery member of it. Such members of the 
class who may be termed representees are not 
parties to the suit unlessthey apply to be 
made parties which they are at liberty to 
do under sub-r. (2) of r. 8 which reads : 

“Any person on whose behalf or for whose benefit 
a suit is instituted or defended under sub-r. (1) 
may apply to the Court to be made a party to 


such suit.” 
And it is conceded by Mr. Basa that 


once a person has been made a party to the 
suit—and it cannot be dismissed without 
his being heard—if it is dismissed the 
matter will become res judicata, But in this- 
instance a suit was brought by one 8. P, L.. 
Subbiah Chettiar on behalf of the responde 
ent No, 1 among others ; respondent No. L 
was served witha notice of the suit, but 
was not made a party thereto; and the 
question now is the suithaving been dise 
missed at the instance of the representor 
plaintiff who brought it whether respond- 
ent No.1 can bring another suitin respect 
of the same subject-matter. [o In re Calgary 
and Medicine Hat Land Co., Lid, (1), at 
p. 658, Lord Cozens-Hardy, then Master of 
the Rolls, said : ` 


“This is a representative action in which a judicial 
decision on any question of construction or other 
matter arising on the action will bind all the mem- 
bers of the class represented by the plaintif, Rules 
of Court provide for this; But if the plaintiff 
cannot compromise without the sanction of the: 
Court (O. XVI, r. 9A), still less can he voluntarily 
give away any of the rights to which the persone 
whom he represents are admittedly entitled. He 

C1) (1908) 2 Ch. D 652 (659); 78 L J Oh. 97; 99 LT 
706: 16 Manson 36. 
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cannot elect on their behalf to take less than they 
are admittedly entitled to. Hach individual mem- 
ber of the class has a separate right to elect, when 
the facts are known,” 


It appears to me that these remarks are 
applicable to the present case. The plaint- 
iff in the representative action chose, for 
reasons of his own, without the knowledge 
and concurrence cf respondent No. 1, to 
abandon his suit. At that stage he was 
voluntarily giving away some of the rights 
of the persons whom he was representing, if 
they are not to be allowed to file suits to 
enforce those rights. We have had our 
attention drawn to the case in Parsotam 
Gir v. Narbada Gir (2) and it is noteworthy 
that in the speech of Lord Macnaghten 
he quoted with approval some observations 
of Willes, J. In Langmead v. Maple (3), at 
D. 270, who said : 

“The conditions of the exclusion of jurisdiction on 
the ground of res judicata arethat the same iden- 
tical matter shall have come in question already 
in a Court of competent jurisdiction, that the matter 
shallhave been controverted, and that it shall have 
been finally decided.” 

In the present case the course of litiga- 
‘tion was commenced, the conclusion of 
which would have been binding on respond 
ent No, 1; but the persons ceased to liti» 
gate the matter. Though it appears about 
to be-controverted, it was not controverted, 
‘still less was it finally decided ; and no 
‘conclusion waa reached. Adopting there- 
fore the standard which the learned Judge 
‘has laid down, and which has received the 
approval of their Lordships, I cannot find 
reason for saying thatthe doctrine of res 
judicata applies here. Again, in , Robert 
Watson and Co, v, Collector of Zillah 
Kajshahye (4), which was cited by Mr. 
Venkataram, who argued his case with 
great ability, the representor had litigated, 
whereas in the present case he abandoned 
litigation at some intermediate stage. And 
again, the dictum of Tottenham., J. in 
Kartick Chandra Pal v. Sridhar Mandal (5), 
‘that since the plaintiff failed to adduce evi» 
dence which it was incumbent upon them 
to do and the suit was dismissed it must 
be held tohave been dismissed upon the 
merits, was cited, But I am of opinion, that 
the learned Judge meant such a dismissal 
to apply as against a party to the suit 
and not a mere potential party such as 


(2) 26 I A 175; 21 A 505; 7 Sar. 538; 2 O W N 517; 
1 Bom. L R 700 (PO. 

(3) (1865) 18 O B {N s) 255 (270); 11 Jur. (N8) 177; 12 
L T 143;13 W R 469. | 

(4)13MIA 160; 3 Beng. L R48;12 WR 43; 2 
Suther 269; 2 Sar. 500 (P 0). 

(5) 12 0583. 
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respondent No. 1 was in the matter we are 
now reviewing. 

Although the representance is bound by 
final decision, it is only by the result of 
litigation that he becomes bound, and in 
my opinion, “the decision” means a deci» 
sion by a Judge who is trying the case 
and not a decision by one of the parties 
to pursue the matter no further. Another 
case to which we were referred was that 
of Kumaraveiu Chettiar ‘v. Ramaswami 
Ayyar (6). There it was decided that the 
decision in a former suit only operated as 
resjudicata under certain condition. The 
present is a casein which there has been 
no decision ina former suit. Accordingly, 
for all thesereasons, I am of opinion, that 
the order of the learned Judge was right, 
although I am constrained to add that 
he does not give very many reasons for 
arriving at the conclusion which he reached, 
and this appeal must be dismissed with 
costs, Advocate’s fee seventeen gold mohurs. 

Blagden, J.—-I entirely agree, although 
I (perhaps unnecessarily) should like to 
make it clear that by the reference in my 
Lord's and my judgment to the plaintiff in 
the first suit having given up the right of 
respondent No. 1 to this appeal we do not 
mean that he gave up the right to avoid the 
transfer which itis now sought to avoid; 
the question remains open whether he ever 
had that night, All that it meant is that he 
gave up the right to have that question judi- 
cially decided in the first suit. 


8. Appeal dismissed. 

(6) A IR 1933 PO 183; 143 Ind. Oas. 665601 A 
978; 56 M 657; Ind. Rul. (1933) P O 176; 570 L J 528; 
37 O W N 853; (1933) M W N 758; 65 M LJ 87; 
38 O) W 16; (1933) A L J 762; 35 Bom. L R 827 
(PO). 


MADRAS HIGH COURT 
Oriminal Revision Case No. 368 and 
Petition No. 357 of 1940 - 
October 17, 1940 
` LAKSHMANA RAO, J. 
In re GURU SUBRAMANIA OHETTY 
—PHTITIONER 
Penal Code (Act XLV of 1860), s. 406—Arrest 
of accused without warrant and release on bail 
—Charge sheet filed and summons served without 
reference to prior proceedings—Accused appearing 
on date fixed—Case adjourned—On subsequent date 
accused objecting to Magistrate's jurisdiction on 
ground of illegal arrest—IUegal arrest held had 
no bearing on subsequent proceedinga and even 
otherwise Magistrate's jurisdiction was not affect- 
ed. 
The accused was arrested without a warrant on 
December 27, and was released on bail on December 
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31. Thecharge sheet was filed on March 5, anda 
summons was issued for the appearance of the 
accused on March 20. The accused appeared of 
of his own accord on that day and the case 
was adjourned to March 30, for inquiry. The case 
was then adjourned to April 3, and objection was 
taken on that day to the competency of the 
Magistrate to try the case on the ground that the 
arrest of the accused on December 27, was illegal: 

Held, that the propriety of the arrest on Decem- 
der 27, had no bearing on the subsequent pro- 
ceedings. Even otherwise it could not affect the 
jurisdiction of the Magistrate to inquire into 
the offence under s. 406, I. P. O., committed by the 
accused within his jurisdiction. 


Cr, R.C. and P, to revise the order of the 
Stationary Sub-Magistrate, Saidapet, dated 
April 29, 1940. 


Mr. A.S. Nataraja Iyer, for the Peti- 
tioner. 

Mr. A. S. Sivakaminathan, fcr the Public 
Prosecutor, for the Orown. 


Order.—The petitioner was a resident 
of Tiruvattiyur and a complaint of crimi- 
nal breach of trust was received against 
him. He was arrested by the Sub-Inspector 
of Tiruvattiyur at Bangalore (Civil and 
Military Station) without a warrant on 
December 27, 1939, and produced before 
the First Class Magistrate there on Deceme 
ber 28. The Magistrate remanded him to 
the custody of the Sub-Inspector for pro» 
duction before the Sub-Magistrate cf 
Saidapet on December 30, and he was pro» 
duced before the Sub-Magistrate of Saida» 
pet on December 30. The Sub-Magistrate 
remanded him fer ten days to enable the 
Police to complete the investigation, and 
an application for bail was moved the 
next day. The petitioner was released on 
bail on December 31, and he returned to 
Bangalore. The charge sheet was filed cn 
March 5, 1940, anda summons was issued 
for the appearance of the petitioner on 
March 20. The petitioner appeared on 
March 20 and the case was adjourned to 
March 30, for inquiry as it stood posted 
to March 20, only for apprehension of the 
petitioner. The case was then adjourned to 
April 8, and objection was taken on that 
day to the competency of the Sub-Magis- 
trate to try the case on the ground that the 
arrest ofthe petitioner at Bangalore on 
December 27, was illegal. The objection 
was overruled and hence this petition. 


The arrest of the petitioner cn Decem- 
ber 27, was undoubtedly illegal, but the 
petiticner was released on bail on December 
31, and he returned to Bangalore thereafter. 
The charge sheet was-filed on March 5, 
and a summons was issued for the appeare 


ABDUL WARED v. NAGENDRA CHANDRA (OAL) 


685 


ance of the petitioner on March 20, with- 
out reference to the prior proceedings, 
The petitioner appeared of his own accord 
on that day and the propriety of his. 
arrest on December 27 has no bearing on 
the present proceedings. Even otherwise 
it cannot affect the jurisdiction of the. 
Sub-Magistrate toinquire into the offence 
under s. 406, I, P. C., committed by 
the petitioner within his jurisdiction, vide 
Emperor v. Vinayak Damodar (1) and the 
objection was rightly overruled. The 
petition therefore failsand is accordingly 
dismissed. 


Nes. Petition dismissed. 
say? 35 Bom, 225; 10 Ind, Cas. 956;13Bom.L R 
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CALCUTTA HIGH COURT 
Appeal No. 1034 of 1938 
June 11, 1940 
KHUNDKAR, J. 

Maulri A. R. M. ABDUL WAHED anp 
OTAERS—-PLAINTIF#sS—APPELLANTS 
versus 
NAGENDRA OHANDRA LAHIRI AND 

P 5 spd pega a 

engal Tenancy Act (VIII of 1885), ss, 103 (B) (4 
106, 50 (2)—Presumption of correctness ak Gt 
(B) (4), if available against person challenging 
correctnesa of entry under s. 108 — Variation in rent 
though slight may yet be change as contemplated by 
s. 50 (2) — Evidence Act (I of 1872), s. 34 ~ Jama 
wasil baki paper—Admisatbility of, without corrobora- 
tion. 

It is incorrect to say that the presumption of correct- 
ness of the entry -in the Record of Rights under 
s. 103 (B), sub-s, (4), Ben. Ten, Act, would not be 
available against any person who has himself 
challenged the correctness of the entry unders 106, 
Section 106, relates to the proceedings to be taken 
after the final publication of the Record of Rights. 
ween Je presumption has already arisen. [p. 688,, 
col. 1, 

In order that the presumption under s. 50 (2), Ben, 
Ten. Act, may be rebutted the relevant question is. 
whether there has been really a change or variation 
and not whether the same was in respect of a sub-. 
stantial amount ; and the amount of the variation is 
only one of the elements to be consideredin deter- 
mining that question. In order to decide the question 
it will also have to be considered whether the tenant 
submitted, A change in the rent or the rate of rent. 
may not be a substantial one ; but it may all the same 
be a change as contemplated by s. 50 (2). 97 Ind, Oas. 
1007 (12), followed. [p. 689, col. 1) ` 

The landlord proauced a jama wasil baki paper 
prepared in 1850 in order to rebut the presumption 
under s, 50 (2), Ben. Ten. Act, claimed by the tenant. 
The increased rates stated therein were admitted by 
the tenant to be correct and the bona fides of the paper 
was not challenged : 

Held, that the jama wasil baki paper was ad-. 
missible in evidence without corroboration. 

[Case-law referred to.] 
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A. from appellate decree of the 
Special Judge, Rangpur, dated January 19, 
18 


Messrs. Chandra Sekhar Sen, Abdul 
‘Quasem, Syed Farhat Ali and Amad 
Chandra Sen, for the Appellants, 

Messrs. Surajit Chandra Lahiri and 
Benoy Krishna Mukherji, for the Respond- 
-ents. 


Judgment.—This appeal in which the 
plaintiffs are the appellants arises out of a 
suit fora declaration that khatian No. 1319 
of Mouzah Gobindapur is a mukarrari 
holding and for correction accordingly of 
the finally published Record of Rights. .The 
holding in question was recorded as a jama 
of Rs. 3-3-9. The plaintiffs appellants were 
the tenants and there were three sets of 
landlords defendants, namely defendants 
Nos. 1 to 3 who were co-sharers in the 
supericr interest to the extent of 12 annas; 
defendants Nos. 4 to 7 who were co-sharers 
in that interest to the extent of 2 annas, 
and defendants Nos. 8 to 11 represented in 
the suit by the Court of Wards, who were 
ccosharers in the proprietary right to the 
extent of 2 annas. At the hearing of the 
suit the third set of defendants did not 
appear to contest the plaintiffs’ claim. The 
defence, however, was that the rent was 
enbancible and that the entry in the 
Record of Rights was correct. The defend- 
ants relied upon the presumption of the 
correctness of the Record of Rights which 
arises under s. 103 (B) subes. (5), The 
plaintiffg on the other hand strenuously 
contended that they were entitled to the 
presumption under s. 50, subes, (2), Ben- 
‘Ten, Act. In support of this contention, 
they produced certain dakhilas which 
have been referred toin the judgment of 
the learned Munsif, These dakhilas had 
been granted either by the 12 annas co- 
sharer landlords, 1. 2. defendants Nos, 1 to 
3, or the 2 annas  ccesharer landlords 
namely defendants Nos. 4 to 7, and no rent 
receipts granted bythe remaining 2 annas 
-co-sharer landlords, 4 e. defendants Nes, 8 
to 11, were filed. It would appear from 
‘tthe judgment of the learned trial Court 
that the earliest of the rent receipts relied 
upon by the plaintiffs appellants was a 
receipt for the year 1308 B. S., Ex. 2 O, The 
rent receipts filed by the plaintifis stated 
that the total rent recoverable from ‘them 
by all the landlords in respect of the 
entire jama was Rs, 3-60. But it appears 
also from the judgment of the learned 
Munsif, and this fact is admitted, thatat 
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some time after the fixing of the rent at 
Rs. 3-6-0 the tenants obtaired a proportion- 
ate abatement of the rent on account of 
the acquisition of some land by the Govt, 
and this resulted in the jama being reduced 
to Rs. 3-3-9 which as stated is the figure 
appearing in the finally published Record 
of Rights. 

The plaintiffs’ case was that they had 
been paying rent at a uniform rate for 
more than 20 years, as the dakhilas show. 
The defendants contended that the original 
jama was Rs, 3-12 gds. 3 karas sicea, that 
in the year 1257 B. S. i. e, in the year 
1850 A, D., there was a variation of rent as 
well as a conversion from the sicca rupee 
into Company’s coin. In support of this 
contention the defendants relied on a jama 
wasil baki paper of that year. Both the 
Courts below have accepted the evidence 
of this paper and have held that if the 
plaintifs were entitled to invoke the pre- 
sumption under s. 50, Ben. Ten. Act, that 
presumption has been rebutted. On behalf 
of the appellants Mr. Sen has taken up 
4 broad points, which Mr. Lahiri on behalf 
of the respondents has in my judgment 
successfully answered, As in the argument 
of both the learned Advocates a number 
of decisions have been cited, a brief resume 
of these arguments should be set out. 
Mr. Sen’s first point was that the jama 
wasil baki papers were not admissible 
under s. 34, Evidence Act, there being no 
evidence that these papers were properly 
kept, and in this connection he has gone 
on tO argue that even if these papers 
were admissible they are not by them- 
selves sufficient to charge the plaintiffs 
with liability under s. 34, Evi. Act. That 
section is as follows : 

“The entries in books of account regularly kept in 
the course of business are relevant whenever 
they referto a matter into which the Court has to 
inquire, but such statements shall not alone be 
sufficient evidence 
liability,” 

Mr. Sen’s contention is that the section 
requires that evidence of the kind referred 
to therein be corroborated. He submits 
that the jama wasil baki paper is the only 
evidence to show that the rent of Rs. el 
2gds.3 karas was converted into a rent 
of Rs, 3-6:0 and that there is no other 
evidence to show that the realization of 
rent previous to 1850 was at the rate of 
Rs. 3-1 2 gds. 3 karas. In support of this 
contention he has relied upon the follow- 
ing cases: Gajjo Koer v. Syad Adalay 
Ahmad (1). Inthe report of that decision 

(1) 6 Beng. L R App. 62; 14 W R 474, 


to charge any person with 
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there appears at p. 62* the following obser- 
vation : 

“The jamabandi papers may be only used as corro- 
Dorative evidence, viz. of the same value as that 
which is attached to books of accounts under Act II 
of 1855. These papers were admittedly prepared by 
the zemindar's own agent in the absence of the 
ryots ; and if the mere fact of the agent coming for- 
ward to swear that he wrote the papers is to justify 
a Court accepting every fact recited therein as true 
against the ryots no ryots, in this country would be 
safe,” 

In Aktowli v. Tarak Nath Ghose (2), the 
headnote sets out the facts in the following 
terms : 

“In an application under s. 105, Ben. Ten. Act, for 
settlement of fair and equitable rent, the land-lord 
filed certain collection papers for showing variation 
of rent from timeto time, The collection papers were 
produced by an officer of the landlord who deposed 
that they were in his custody. There was no evidence 
as to who wrote those papers, nor as to who collec- 
ted the rent. There was neither any evidence to show 
when and by whom the entries in the collection papers 
were made.” 

At the endiof p. 333 of the report there 
occurs the sentence: “We therefore hold 
that in the case before us, the jamabandt 
papers were improperly received in evi» 
dence.” Mr. Lahiri on bebalf of the ree 
pondents draws attention however to the 
remainder of the report and particularly to 
what follows immediately after the sentence 
just quoted : 

“The question next arises, what course should be 
adopted in this view of the matter, On behalf of 
the appellants it has been strenuously contended that 
the jamabandi papers should be excluded and that 
theclaim for assessment should be dismissed. After 
anxious consideration, we have arrived at the con- 
clusion that this course should not be pursued. The 
objection urged in this Court does not appear to have 
been taken in thie precise form, in the Oourt of 
first instance ; and it has been forcibly argued on 
behalf of the respondent that if the objection had 
been taken, evidence of the description contemp- 
lated by s. 34 might have been adduced to make 
the entries admissible under a, 32, Evi. Act. Ib was 
pointed out in Rampyarabai v. Balaji Sridhar (3), 
that if a statement is admissible under s. 32, cor- 
roboration would not be needed in terms of s. 34. 
This view was accepted by this Oourt in Dukha 
Mandal v. Grant (4), and isin accordance with the 
opinion expressed by Norman, J., so far back ag 1867 
in Kheero Monee Dossia v, Bejoy Gobind Bural (5)” 

It might here be pointed out that the 
jama wasil baki paper in the present case 
was actually admitted not under s. 34, 
Evi. Act, but under s. 32 of the Act, as 
would appear from the judgment of the 
Court of first instance. The language of 
the two sections differs materially. The 


A 16 O L J 328; 17 Ind. Cas. 206; 17 O W N 


(3) 28 B 294; 6 Bom. L R 50, 

(4) 160 LJ 24; 16 Ind. Oas. 467. 

(5) 7 W R 533, 

*Page of 6 Beng. L. R. App.— Ed} 
* tPage of 16 O, L. J.—[Ed.] 
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provision under consideration here is con- 
tained in sub-s. (2) of s. 32 which is as 
follows : 

“When the statement was made by such person in 
the ordinary course of business and in particular 
when it consists of any entry or memorandum made 
by him in books kept in the ordinary course of 
business, or inthe discharge of professional duty; or 
of an acknowledgment written or signed by him of 
the receipt of money, goods, securities or property of 
any kind; or of a document used in commerce 
written or signed by him; or of the date of a letter 
or other document usually dated, written or signed 
by him.” 

A reference to the first part of s, 32 shows 
that such statement ig relevant fact. It is 
quite clear from the language of 8. 32 that 
such statement would be admissible and 
would not necessarily require to be corroe 
borated by other evidence. Mr. Lahiri has 
drawn my attention to the case in 
Gopesuar Sen v. Bejoy Chand (6), in which 
most of the earlier authorities were review- 
ed, The headnote of that report runs as 
follows : 

“Tt is not that books of accounts are not admise 
sible under s, 34, Evi. Act, unless corroborated, 
They are admissible; only, they are not sufficient 
by themselves to charge a person with liability, 

Rebutting the presumption under s, 50, Ben. Ten, 
Act, is not, in itself, to charge a tenant with any 
liability. Books of accounts admitted under s. 34, 
Evi, Act, may therefore be used to rebut such 
presumption without any corroboration.” : 

In the report at p. 58z* reference is made 
amongst others to the following cases: 
Umed Ali v. Habib-ullah (7), in which it 
would seem to have been held that if 
talab baki papers were admissible under 
s. 32 (2), it was unnecessary to consider 
whether they were relevant under s. 34. 
Dukha Mandal v. Grant (4), in which it 
would appear to have been held that if 
the entries were admissible either under 
s. 32 ór a. 34, no corroborating evidence 
was necessary and that they should be used 
to show variation in the rent. Mr. Sen has 
placed strong reliance upon a passage in the 
judgment of Mukherjea, J. in Gopeswar Sen 
y. Bejoy Chand (6), at p. 586* which is as 
follows : 

“The evidentiary value of such entries when they 
are sought to be used against the tenant has got to 
be carefully appraised, the entries themselves being 
scrutinized with care and the circumstances under 
which they were made being carefully considered. 
The occasions on which they have, without corro- 
boration, been implicitly relied on’ against the ten- 
ants are few and far between, The reason why they 
find this disfavour is that they are made behind the 
back of the tenants and they put the tenants entirely 

(8) 32 O W N 580; 108 Ind. Cas. 883; A IR 1928 Cal, 
854; 55 O 1167. 

(7) 31 O L J 68; 56 Jnd. Cas, 385 A I R 1920 Cal. 
444; 470 266. 
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at the mercy of the zemindar or his agents, When, 
however, there is nothing to suggest that they were 
made with a motive and all the circumstances point 
to their having been made in the ordinary course 
of business the chances of their accuracy and of the 
transactions to which they relate being true are con- 
siderably enhanced. It depends therefore on all the 
circumstances of any particular case whether used 
for a purpose such as the present, they would require 
corrohoration are not for their acceptance,” 


Now the last portion of this observation 
actually assists the case for the respondents. 
The jama wasil baki paper came into exist- 
ence in the year 1850. The appellants 
admit that the increased rates stated theres 
in, i. e. Rs. 3-6-0 is correct, The bona fides 
of the jama wasil baki paper has not there- 
fore been seriously challenged, and it fol- 
lows that there could have been no mctive 
for concocting it, Now as regards the argus 
ment that the jama wasil baki paper is the 
only evidence to show an increase in the 
rate of the jama, it is contended by Mr, 
Lahiri that the presumption of correctness 
of the entry in the Record of Rights under 
s. 103(B), sub-s. (4), Ben, Ten, Act, is also 
evidence. Mr. Sen has argued that such 
a presumption would not te available 
against any person who has himself challeng- 
ed the correctness of the entry under s. 106, 
Ben. Ten. Act, Such a contention cannot 
be accepted. Section 106, Ben. Ten. Act, 
relates to the proceedings to be taken after 
the final publicatien of the Record of Rights 
when the presumption has already arisen, 
Section 103 (B), sub-s. (5), says : 

“Every entry in a Record of Rights finally pub- 
lished shall be evidence ofthe matter referred to in 
such entry, and shall be presumed to be correct 
until it is proved by evidence to be incorrect.” 

In Promode Chandra v, Binayak Das (8), 
the rent of a tenure had been recorded as 
fixed in the Record of Rights. Ina suit 
under s. 106, Ben, Ten. Act, for correction 
of the entry, the landiords alleged that 
the rent was enhancible snd produced 
quinguennial registers prepared under 
Regn. XLVIII of 1793, and the tenants con» 
tended that the rent had remained un- 
varied for over 20 years and filed some 
road cess returns. It was held inter alia 
that to start with there wasa presumption 
in favour of the tenants from an entry 
under s. 103, Ben. Ten. Act. Therefore, the 
onus of proof: rested entirely on the land- 
lords to negative the effect of the said pre- 
sumption, Mr. Sen’s next contention was 
that the enhanced rent of Rs, 3-6-0 which 
the appellants. indeed, have always ad- 
mitted, was not a variation of the original 
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tent in any sense of the term, but was the 
result of the conversion of sicca Rupee, in 
which the rent was originally paid, into 
Company's coin, While taking this point, 
Mr. Sen also submitted that the jama wasil 
baki paper was a document lacking any 
certitude, because the entries therein can» 
not be said to be very clear and definite, 
Now, I have seen a translation made by 
Mr. Lahiri of this paper. There are several 
columns in it, but I need make refere 
ence only to some of those columns. The 
first column is headed gujasta jama 
which means the last rent, and the figures 
therein are Re. 3-1 anna 2 gds. 12 karas. 
A subsequent column is headed Ijafa 
bitang which, I think, has been correctly 
translated as details of increase. In this 
column there appears the figure 1 anna, 8gds,. 
4 karas. A later column is headed baki 
jama which,I think may be translated as. 
rent due or in arrears, and here the figure 
is Rs. 3 annas 2 ligds. Then there occurs a. 
column which is of great importance. The 
words at the head of this column are Kat 
Osmpany, and I think itis reasonably clear 
that this relates to the conversion of the rent. 
of Rs. 3-2annas. Llgds. from sicca into Qom- 
pany's coin. The figurein that column is 
Rs. 3-6 annas. I am satisfied from the exami- 
nation of this document that it shows not 
merely a conversion, but a real enhance- 
ment of rent by the sum of 1 anna &gds.4 
karas. 

Mr. Sen’s next contention was that the: 
variation in the rent is too slight to destroy 
the presumption under s, 50, Ben. Ten. 
Act, and in this connection has cited the 
following cases: In Mansur Ali v. Bunoo- 
Singh (9), it was held that a variation of 
one anna is not sufficient to destroy the 
uniformity required by s. 4, Act X of 
1859. In Alimuddin Mola v. K, S, Banerjee. 
(10), Suhrawardy and Cumming, JJ. held 
upon the authority in Tara Kumar Ghose: 
v, Arun Chandra Singh (11), that a slight 
variation, even though not explained, would 
not operate to deprive the tenants of the 
benefit of the presumption under s. 50, Ben. 
Ten. Act. With great respect to the learned 
Judges who laid down that proposition I do 
not think this is any longer the law. [ am 
indebted to Mr. Lahiri for citing the case in 
Dearish v. Dwijadas Chakrabarty (12), 

(3) 7 W R 282, 

go 29 O WN 500; 86 Ind, Oas. 316; A I R 1925 Oal, 
632; 41 OL J 135. 

(11) 36 O L J 389; 74 Ind, Oas, 383; A IR 1923 Cal, 
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which was a Letters Patent Appeal from 
the decision of B. B. Ghose, J. and was dis- 
posed of by Oumming and Mukherjee, JJ. 
In this decisicn the earlier cases includ- 
ing those to which reference have been 
made above were all considered. 
Mukherjee, J., delivering the judgment to 
the Court expressed the matter in the fol- 
lowing words : 

“It is true that in some of these earlier cases, if 
not in all, there were small variationg in the rent 
and even though they were not explained such 
variations were not considered sufficient to deprive 
the tenant of the benefit of the presumption, But 
on looking into these cases, it would appear that 
no proposition of universal application was laid 
down in any of them, Indeed no such proposition 
could possibly have been laid down; for it may be 
that a very small addition to the rent may some- 
times be made so that the tenant may not be 
actully harassed and atthe same time that he may 
not afterwards set upa plea to the effect that his 
rent has never been altered. The relevant question 
is whether there has been really a change or varia- 
tion and not whether the same was in respect of a 
substantial amount; and the amount of the varia- 
tion i3 only one of the elements to be considered in 
determining that question. In order to decide the 
question it will also have to be considered whether 
the tenant submitted.” 

This decision has been followed to the 
best of my knowledge in all subsequent 
cases of this Court upon the point. In 
Jogendra Krishna v. Provash Chandra (13), 
it was indeed held on the facts that as 
no variation of rent or a new settlement 
had been proved, the presumption under 
s. 50, Ben. Ten. Act, was not rebutted. 
Nevertheless, a reference was made to the 
‘case, just referred to and at p. £02* of the 
report, there appears this sentence: 

“As has been pointed out in the decision of this 
Court in Dearish v. Dwijadas Chakrabarty (12), 
a change in the rent or the rate of rent may not 
bes substantial one; but it may all the same be 
a change as contemplated by s. 40 (2), Ben. Ten. 


" Act.” 


There is still a later decision of a single 
Judge of this Oourt in Arjid Ali v. Sm. 
Sorbassona Dassi (14), in which Mitter, J. 
has made the following observation which 
appears at p. 53f of the report: 

There have been some cases in this Court which 
say that in order that the presumption under 
8.50(2) may be rebutted, there must not only be 
a real variation, that is to say, not only a mere 
variation on paper but a substantial one. If the 
decisions had been all one way, in spite of my own 
views, 1 would be bound to give effect to those 
decisions and make the rules absolute. But the 
decisions are not uniform. In my judgment the 


(13) 57 O LJ 500; 148 Ind, Cas, 163; A IR 1934 Cal, 
87;6 RO 431. ` 


(14) 64 OL J 51; 40 O W N1279. 
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correct principle has been laid down by Oum ming 
and Mukherjee, JJ. in_a Letters Patent Appeal in 
Dearish v. Dwijadas Chakrabarty (12, where the 
decision of B. B. Ghose, J. was affirmed,” 


1 can only say that the view expressed 
by Mitter, J., is one with which I respecte 
fully agree. Whatever may be the law on 
the subject, the extent of the variation in 
the rent in the present case cannot, in my 
judgment, be described as unsubstantial. 
As already stated the original rent was 
Rs. 3-lanna2 gds. 12 karas and the ens 
hancement was by a sum of l anna 8 
gds. å karas. Oertainly thisis not a cone 
siderable enhancement. But regard being 
had to the rental of the jama itself the 
proportion which the amount of the enhance. 
ment bears to jama is a matter which 
cannot be brushed aside. Actually, the 
proportion is approximately five pies in the 
Rupee. 

Mr. Sen's last point was thatin so far 
as the third set of defendants, i. e. defens 
dants Nos. 8 to 11 who are co-sharers of the 
proprietary interest to the extent of two 
annas, did not appear to contest the plain- 
tiffs’ claim the Oourts below were wrong 
in assuming that there may have been 
some variation in the rent separately collec: 
ted by the said proprietors. In this cone 
nection Mr. Sen contends that what we are 
conceraed with is the rate of the entire 
jama, and that rate is stated correctly in 
the rent receipts granted by defendants 
Nos, 1 to 3 and by defendants Nos. 4 to 7, 
I think the answer to this contention is 
fairly obvious. It is not disputed that 
the rate of rent stated in the rent receipts 
granted by the contesting defendants is 
that which appears in the Record of 
Rights and which was before the acquisi- 
tion of ths appellants’ lands by the Govt. 
Rs. 36-0. Now, if this rate of Rs, 3-6-0 ig 
accepted and it is quite clear that it has 
been accepted both by the appellants and 
by the respondents, there can be no doubt, 
for the reasons already stated, that it 
represents a variation of rent as shown 
in the jama wasil baki paper, and not a 
mere increase due to coaversion of the 
sicca rupee into the coinof ths East India 
Qompany. Again I do not think the Courts 
below have really acted upon any assu-np» 
tion that there may have been a varia 
tion in the rent separately collected on 
behalf of defendants Nos. 8toll. In the 
suit out of which this appeal has arisen 
the onus was on the plaintiffs to show 
what was the actual rate at which rent 
was being paid to all the co-sharer land- 
lords. They must have had the rent 
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receipts granted by the non-contesting de- 
fendants Nos. 8to 11, and they certainly 
had an opportunity of producing them. 
This they bave nct done. In my judgment, 
all Mr. Sen’s contentions, ably and carefully 
put forward though they were must fail, 
The appeal is dismissed with costs. Hearing- 
fee is assessed at two gold mohurs. 
GA Appeal dismissed. 
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OYRIL By agent MA THEIN MAY 
~—APPELLANT 
versus : 
MISS I. D'ATTAIDES—-RESPCNDENT 

Burma Laws Act (XIII of 1898), s.13—Applicability 

of, to Indian or Burmese Christians — Adopted child of 
Burmese Christian dying intestate, whether his heir 
within s. 37, Succession Act (XXXIX of 1925)— 
Succession Act (XXXIX. of 1925), ss. 237, 238—Lost 
will—Hasentials to be proved by person relying on— 
Codicil dependent on will—When can be admitted 
to probate — Buddhist Law (Burmese)—Adoption— 
Custom among Burman Christian to adopt—Court, if 
can consider. 
_ Section 13, Burma Laws Act, does not apply to 
Indian or Burmese Christians and an adopted child 
‘js not an heir entitled, under s. 37, Succession Act on 
ap intestacy, to inherit the estate of his deceased 
adoptive parent such parent dying a Ohristian. No 
acceptance can be given to the view that a deceased 
person, even though a Ohristian, had by his acts 
made guch an indication as the law would respect, to 
the effect that his succession is not to be governed by 
the Succession Act. Illegitimate children are never 
included in s. 37, Succession Act, and there is no rule 
in English Law or among Ohristians that a person 
dying without a will confers any rights of succession 
upon children whom he may have had living with him 
in his household and treated in the kind of way 
which would suggest in a Burmese Buddhist house- 
hold either an apathita or possibly even a kittima 
adoption. 149 Ind. Cas. 1148 (1) and 64 Ind, Oas, 559 
(2), relied on, [p. 690, col. 2; p. 691, cal. 1.) 

A person relying on sa lost will must not only show 
that there was a will but also show what were its 
terms ; and it will be quite impossible to admit to 

“probate a document as acodicil when the terms of the 
codicil will be incapable of being carried out without 
independent knowledge of what was in the alleged 
will, Inthe Goods of Grigge (3), referred to. {p, 
692, col ,2.) F 

The custom among Burman Obristians to take into 
their household children as though they were 
Burman Buddhists, and after their death for their 
relatives to accordto those children some share 
(without making adispute about it)in the inheri- 
tence, arises, outof moral obligations only and the 
Court has nothing todo withit. [p. 691, col. 2.] 

O. F. A. against the decree of the District 
Court, Bassein, dated July 25, 1939, 

Mr. San Po Luin, for the Appellant. 

Mr. Trutwein, for the Respondent. 

Roberts, C. J.—This is an appeal by one 
Oyril through Ma Thein May, his next 


OYRIL v. MISS I. D'ATTAIDES (RANG) 


19210 


friend, objecting tothe grant of letters of 
administration to Miss Irene D'Attaides in 

respect of the estate of the late Mr. D. 
D’Attaides, who died at Bassein on Noveme 
ber 9, 1938. Miss Irene D’Attaides is a 

niece of the deceased and the learned 

District Judge granted her letters of admi-* 
nistration notwithstanding the objections: 
of the appellant. The case is, in my opinion, 

not one of great difficulty; but there was a 

very large quantity of irrelevant matter 
introduced into the case. The learned Dis- 

trict Judge recorded all the information he 

could get on disputed matters, deferring to 

decide questions of admissibility to a later 

date; he did not frame issues, and the effect ` 
of that has been that there is a mass of 

irrelevant matter intermingled with the 

relevant and itis that fact which has made 

the case, which at first sight could have 

been regarded as a simple one, intoa diffi- 

cult one, Oyril, the appellant, in his objec- 

tion, said that he was an adopted son. 

Secondly, he said that there was a will 

made by the deceased, Mr. D’Attaides, in 

his favour, that it had been lost, and that 

an exhibit document, known at Ex, O. I, 

which indicated some of his last wishes, 

should be regarded as a codicil and should 

be admitted, independently of the will, to 

probate, ; 

It is perhaps convenient to take the claim 
in respect of adoption first. The appellant 
is a Roman Catholic. His father, apparently 
was a Buddhist and his mother a Roman 
Catholic; but the evidence as to who his 
real father is, is by no means Conclusive, and 
he must be taken to be and, what is much 
more important, the old Mr. D’Attaides 
was, quite clearly a member of the Ohrise 
tian faith, and, accordingly, the rules of 
Burmese Buddhist Law have no application 
at all to this case. Section 13, Burma Laws 
Act, does not apply to Indian or Burmese 
Obristians and it ia quite clear from the 
decision in Ma Khin Than v. Ma Ahma 
(1) that an adopted child is not an heir 
entitled, on an intestacy, to inherit the 
estate of his deceased adoptive parent such 
parent dying a Christian. We have been 
referred to Roman Law and the doctrine of 
pairia potestas, but these are not relevant to 
the appellant's case, and it is clear from the 
judgment in Kamawati v. Digbijai Singh 
(2) and the passage cited with approval by 


(1) A I R 1934 Rang. 72; 149 Ind, Oas. 1148; 12 R 
184; 6 R Rang. 373, 

(2) AIR1922P 014; 64 Ind. Cas. 559; 48 I A 381; 
43 A 595,15 L W 1l; 30M LT 47; 42 ML J 87; 26 
OW N 490; 24 Bom, LR 626; 4U P L RPO) 27 
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my ‘learned predecessor in giving his 
judgment in the Rangoon case (Ma Khin 
Than v. Ma Ahma) (1) to which I 
have just referred, that no acceptance can 
be given to the view that a deceased 
person, even though a Christian, had by his 
acts made such an indication as the law 
would respect, to the effect that his succese 
sion is not to be governed by the Succes 
sion Act. 

It was pressed upon usin argument by 
the learned Counsel for the appellant that 
in s. 37, Sucesssion Act, which deals with 
the death of a person intestate who leaves 
surviving bim a child or children, wa ought 
to include adopted children. There is no 
authority for this view. It is clear that 
illegitimate children are never included, and 
it is afact, as has been explained in many 
English decided cases, that thereis norale 
in English Law or among Ohristians that a 
person dying without a will confers any 
rights of succession upon children whom he 
may have had living with him in his hous» 
hold and treated in the kind of way which 
would suggest in a Burmese Buddhist 
household either an apathita or possibly 
even a kittina adoption, It is, of course, 
quite clear that Mr, D’Attaides treated the 
appellant in such a way that no one would 
have been surprised if Mr. D'Attaides had 
made him his heir. Sir San O Po, in his 
evidence, said that the whole attitude of 
the deceased towards Oyril was that of a 
father towards his son. There are, however, 
one: or two circumstances; from which the 
contrary intention might be inferred. When 
application was made for Oyril to be admit- 
ted as a pupil in the de la Sale Institute, 
his name was put down as “Opril Po Yin,” 
Po Yin being the name of a person who, 
the mother said was the father of her child 
Oyril, We have been shown in the course 
of the case that certain linen was marked 
with the initials "O. D, A.’ but we consider 
it unnecessary to go into this question, or 
express any opinion as to the genuineness 
of this piece of evidence, or whether it 
really was tha casethat Mr. D'Attaides had 
caused the linen to be marked in this way 
or not, since the appellant, in the present 
state of the law, cannot possibly base his 
claim upon an intestacy and adoption, but 
must rest his claim, if any, upon the exist- 
ence of a will, 

Having said that, it is necessary, I think, 
again to stress the view that a very large 
' amount of evidence was taken which would 
have been relevant ina casein which the 
question of kittima adoption was in dispute, 
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The learned District Judge said, no doubt 
tightly, that it is the custom for Burman 
Ohristians to take into their household 
children as though they were Burman Bude 
dhists, and after their death for their rela- 
tives to accord to those children some share 
(without making a dispute about it) in the 
inheritance. These are customs arising out 
of mora] obligations only und the Court has 
nothing to do with them, Was there then 
a will executed by the late Mr, D’Attaides ? 
None has been produced, and Miss D’At- 
taides, to whom letters of administration 
were granted, says that despite search for 
a period of eight months after the gentlee 
man’s death, uc will could be found. But 
Tun Shwe, his chauffeur, who was 12th 
witness for the defendant, said that he got 
from Oyril soms envelopes after Mr. 
D*Attaides’ death and took them to Mr, 
Trutwein and it is conjectured that in these 
four envelopes various testanentary papara 
were found. The most important document 
is Ex. O.I.. which is undoubtedly in Mr. 
D'Attsides’ haaodwriting, and it is described 
by him as “to be taken as part of my last 
will and testament and acted upon.” If, 
however, there was a will, it is a clear 
indication that tha document was not to ba 

taken in supersession of it, In this doou- 
ment are given elaborate directions in 

relation to various properties, Soms3 of the 

directions do not seam to be capable of 

being carried out in their entirety, It is 

doubtful what the phrase “surplus moneys” 

may mean. It is quite clear that Mr, 

D Attaides desired to provide for the educa- 

tioa of various persons, including Oyril. 

He said in para, 12; 

“A sum of rupees five hundred is tob paid to 
Archibald Thomas of the Retreat if he attains his 
21st birthday. If Archibald wishes ito pursue a 
higher course of education and show promise of 
doing well then I charge my executor to contribute 
in part or in whole the costs of such education.” 

And, deaiing with Cyril himself, he says: . 

“The children, Cyril and Marie, will bə given the 
education they prove themselves wothy of, I 


would prefer that Oyril should work up Donald's 
Ranch and carry on a paying business,” : 


There were therefore mattera which were 
to be left tothe discretion and judgment 
of the executor whom he appoiated as he 
said in bis last will and testament. Who 
the executor or executors may bə, will, I 
fear, never ba known. No evidence has been 
shown to exist, which would enable the 
Court to arrive at a conclusion in that 
regard. So far ag the actual execution of the 
will goes, there is a good deal of evidənce to 
show thatthe testator thought at some time 
that he had made a wili. San Tun E who is 
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put forward as an attesting witness said : 

“I had to sign my name on some important doce- 
ments once or twice while working under Mr. 
D’Attaides....In 1935, when Mr. D’Attaides 
was very ill, he asked me and Ba Thaw to sign on 
a piece of paper which he called bis last will, He 
said ‘I have written this will for the people in my 
house’. Atthst time the people in his house were 
Oyril and Ma Thein Me.” 

But, then, there is no evidence that this 
will was ever duly executed. San Tun H 
does not even say that ke saw the testator 
sign it; he does not say that he himself 
witnessed it, or.that Ba Thaw witnessed it; 
and the evidence of the execution of any 
will by the testator is entirely wanting. 
Mr. Trutwein said in the course of his evi- 
dence that he had been talking to Mr. 
D'Attaides for a long time about making bis 
will, Apparently, this part of the evidence 
is directed to a pericd about 1934 or 1935; 
and it is said that, this conversation having 
taken place, itis obvious that at the time 
Mr, D'Attaides had not made a will, or else 
he would have said so to Mr. Trutwein, 
But, whether he had executed a document, 
which he thought was a will, or had in fact 
executed a document which would be admit- 
ted to probate, will for ever remain a matter 
of doubt. Ma Thein Me said in her evidence: 

“In 1935 he (Mr. D'Attaides) made a will) He 
told me if I die take this to Mr, Trutwein, He will 
do what is necessary as you don’t understand 
` anything,” 

Well now, the question of the existence 
of a will depends not upon one easy conclu: 
sion of fact, but upon the result of two con» 
siderations. First, was there in existence a 
document which purported to be a will? 
Of that there is some evidence. Secondly, 
was the document, which wasin existence 
and which Mr, D'Attaides believed to be a 
will,a valid will? Of that there ig no evi- 
dence atall.. Our attention has been drawn 
by Mr, Trutwein to the provisions of s. 63, 
Succession Act; and it is clear from that that 
_ the execution of wills is one, as every lawyer 

‘knows, whichis attended with some solem- 


nity. The testator shall sign or affix his’ 


mark to the will, or it shall be signed by 
some other: person in his presence and by 
his direction, Secondly, the signature or 
mark of the person signing (testator or other) 
shall be so placed that it was intended 
thereby to give effect to the will of the 
testator. Then the will must be attested by 
two or more witnesses, each of them must 
have seen the testator sign or affix his mark, 
or see the other person sign; and each wite 
ness shall sign the willin the presence of 
the testator, There is no kind of evidence 
that the will was duly executed in this 
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manner, and we are therefore driven tò thè 
secondary conclusion that Ex. C-I if of any 
legal effect at a!l.would have to be regarded 
as a codicil independent of the will. In 
connecticn with that matter we obtain some 
guidance from the casein In the Goods of 
Grigge (3), where it was held that a Gourt 
could admitto probate a ecdicil which was 
intended to be independent of a will where 
the will was proved to have been in existence 
and proved to have been lost. But this is 
not the case here because, as I have pointed 
out, we are not even certain that there ever 
was a will. If there was a will, it is not by 
any meaus established that such will was 
lost, and it may very well have been revoked. 


I regret that the learned Judge found it. 


necessary to record the evidence of Father 
Bren, since it appears to me that what 
Mr, D'Attaides said to him about revoking 
a willis not evidence, and we donot know 
whether the will was lost or revoked if 
there ever was a will. 

Then the next thing is that the codicil 
must have been independent of the will, but 
it is quite plain that Ex. O-I is dependent 
on the will and itself expressed in its open- 
ing words, “To be taken as part of my last 
will and testament snd acted upon.” It 
refers to executors of whose identity we are 
quite unaware, A person relying on a lost 
will must not only show that there was a will 
but also show what wereits terms; and it 
will be quite impossible to admit to probate 
a document as a codicil when the terms of 
the codicil will be incapable of being carried 
out without independent knowledge of what 
was in the alleged will. 


The evidence in this case no doubt stows 
a strong moral claim which might-be urged 
by Cyril against the legal representatives of 
Mr, D’Attaides. Mr, D’Attaides, during his 
lifetime, made himself absolutely respon- 
sible fcr this boy, treating him in a very 
indulgent fashion, and so brought him up 
that he might reasonably expect never to be 
a pauper or to be worried about money 
matters. 
and Miss D’Attaides says that his conduzt, 


-especially since Mr. D'Attaide's death has 


been far from good; and | bearin miad 
the statements made in Ex. F and in other 
documents, which tend to show that he may 
have been avery difficult person to deal 
with. This Court is no Court of morals and 
we can make no directions asto what we 
think will be the proper way of treating the 
claim; but we may perhaps express the hope 


(3) P&D 72, 


Now he is thrown upon the world: 
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that in so far as it is obvious that Mr. 
D’Attaides wished that something sub- 
stantial should ba done for the boy, his 
waywardness now will not be allowed to 
prejudice his whole career. We understand 
that the respondent is not pressing for a 
, Personal order for costs beyond the order of 
the costs of the appeal to the extent of the 
security provided and the appeal wiil con- 
sequently be dismissed on those terms, 


Blagden, J.—I agree. 
S. Appeal dismissed. 


pa 
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R, O. Mirree AND Roxeuras, JJ. 
Syed MOHIUDDIN AHMED AND ANOTHER 
—Derannants Nos, § ann 7— APPELLANTS 
versus 

SOFIA KHATUN AND ofusRs—Derenpants 
-— RESPONDENTS 

Mussalman Wagf Validating Act (VI of 1919), ss, 3, 
4—Maintenance and support of family children or 
descendants of waqif, if comes within phrase “other 
PUTPOSE....scceereererene ds pious” in 3.3 Proviso— 
Ultimate gift to poor and charitable purposes to take 
effect on extinction of heirs of waqif how low 
so ever--Validity of waqi—Muslim Persona! Law 
(Shariat) Application Act (XXVI of 1937), s. 2— 
Effect of s. 2, explained~Muhammadan Law— 
Wagf—Validity—Held that there was effective trust 
of residue and as residue was substantial amount, dedi- 
cation topious and charitable purposes, was valid— 
Limitation Act (IX of 1908), Art. 120—Suit by 
some members of. family for declaration that waqt 
created by other members is invalid—Art. 120 
applies—Adverse possession—Wagqt invalid—Posses- 
sion of mutwalli ia not adverse, 

In order that a wagf by way of family settlement 
may be valid under the Waqf Validating Act of 
1913, an ultimate benefit must be expressly or im- 
pliedly reserved for the poor or any other purpose 
of a permanent character recognised by the Mussal- 
man Law as religious, pious or charitable. Main- 
tenance and support of the family, children or des- 
cendants of the wagif is not to be regarded as 
coming within the phrase “other purpose recognis- 
ed by Mussalman Law as pious” used in the pro- 
viso tos. 3. (p. 696, col. 25 p, 697, col. 1.) 

If the ultimate gift tothe poor or to pious, re- 
ligious and charitable purposes be postponed till 
after the extinction of the family, children or des- 
cendants of the wagif, the wagf would be valid 
although tha ultimate gift to such purposes is re- 
mote. If such an ultimate gift is more remote, 
that is, if itis to take effect on the extinction of a 
more extended group of persons as for instance 
heirs how low so ever of the waqif, the dedication 
by way of wagf substantially for the maintenance 
of the wagif's family, children and descendants 
would not be valid under the Waqf Validating 
Act. [p. 697, col. 1] 

Section 2, Shariat Act (XXVI of 1937), has not 
restored in its complete form the Mussalman Law 
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of waqf. The effect of s. 2, Shariat Act, is to make 
the Mussalman Law expressly applicable to sub- 
jects which under the terms of previous Acts and 
Regulations had to be decided on principles of 
equity and good consciences. [p. 697, cols, L & 2.] 

A person created a wagf and dedicated certain 
properties the annual income of which was Rs, 1,800. 
Out of this amount Rs. 445 was payable as allow- 
ances to the members of the family of the wagife, 
Rs, 50 was ear-marked for specific charities and 
Rs, 36 asthe mutwalli’s salary. The mutwalli had 
a discretion to spend the residue about Rs. 1,300 
a year, forthe relief of the afflicted and the needy. 
He had, however, no unfettered discretion to divert 
the residue of the income to non-charitable pur- 
poses, and he could be compelled to apply it to 
charitable objects mentioned. The residue of the 
income was accordingly not under the absolute and 
uncontrolled discretion of the mutwalli: 

Held, that there was an effective trust of the 
residue of the income in favour of the needy and the 
afficted and as that residue was a substantial 
amount, the properties had been substantially de- 
dicated to pious and charitable purposes. Mahkomad 
Ashanullah v. Amar Chand (4)and Abul Fata v. 
Rasamaya (5), relied on, Mujibuneasa v. Abdul Rahim 
(3), distinguished, [p. 696, col. 1.) 

A suit brought by some of the members of the 
family for declaration that wagf created by other 
members is invalid in law is governed by Art, 120, 
Lim, Act, If the plaintiffs’ title has not been ex- 
tinguished by adverse possession, they would be 
entitled to bring a suit for declaration and their 
suit would be in time if brought within six years of 
the denial of their title. [p. 697, col. 2; p. 698, col, 1) 

If the wagf is valid no question of adverse pos- 
session. onthe part of the mutwalli arises, for he is 
then in possession lawfully, as manager of the en- 
dowment. If the waqf is invalid the possession of 
a mutwalli, on the supposition that it is valid, is 
still the possession of amanager not his own pos- 
session in hig personal right, His possession was 
in the case where the wagf was invalid, the posses- 
sion for the rightful owner, not the possession of a 
wrong-doer. Maulvi Saiyid Muhammad Munwar Ali 
v. Razia Bibi (6) and 105 Ind, Cas. $47 (7), relied 
on. [p. 698, col, 1.) 


A, from the original decree of the Sub- 
Judge, Firat Court, Bakargunj, dated Sap- 
tember 11, 1935. 


Messrs, Abdul Quasem IT, Jitendra Nath 
Guha and Satindra Nath Roy Chaudhury, 
for the Appellants. 


Messrs. Panthanon Ghose, Radhika Rane 
jan Guha, Khondkar Mahammai Hassan, . 
aud Surja Kumar Aich for the (Daputy 
Registrar), for the Respondents. 


Judgment —Obedul Gani and Mohamed 
Abul Fazal purported to create a wafq- 
alal-aulad by an instrument, Ex. A (If, 10). 
The properties included in the said deed 
are the properties described in Sch. ka and 
li annas odd gundas share of the propere 
ties described in Sch. kha of the plaint. 
On June 20, 1918 another wagf-alal-aulad 
was created by the instrament Ex, A-l 
(11. 28) by five persons Sofia Khatun, Syed 
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Gani, 


of the properties of Sch. kha of the plaint, 
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Mohamed Hossein Ali, Mohamed Obedul 
Hossein Khatun and Ojibannessa 
Khatun, It comprised the remaining share 


19210 


The relationship of the parties who created 
the aforesaid’ two wagfs and of the parties 
to this litigation -would appear from the 
following genealogical tree: 


Akhilenessa=MOHAMED FAZEL alias MUOHI MIA=-Rahatannessa 


ae 
Ali Nazir (dead). 











| 
Hosseni Khatun=Abul Samad 
d "1 (defendant No. 4.} 
Rokeya Khatun, 
1 | | | aa i 
defendant No. 5=0bedul Md, Abul Md. Ismail Moazzuam Ojihanessa Fatema 
Gani=Golsabba Fazel (dead.) : || ==Mir Afzal Ali] 
(defendant No, 5.) ==Sydenessa. Syed Hossein [5 
` . (defend- (defendant No. 8.) T oe a | 
ant No, 3) Syed Hossein Ali . Sofia Khatun 
==Asoranessa (plaintiff No. 1.) 
e (plaintiff No, 3) à 


pt 


` Syed Nazeb Ali. 
(plaintiff No. 95 





Roshanara 
(defendant No, 1) 
=Syed Mohiuddin 
* (defendant No. 6) 


ant 


The suit was brought by- Sofia Khatun, 
Syed Hossein Ali and Syed Nazeb Ali 
for a declaration that the aforesaid two 
waqfs are invalid in law., The learned 
Subordinate Judge adjuged them to be 
invalid and gave the plaintiffs the declara- 
tion they asked for. Defendants Noa. 6 and 
7 have preferred this appeal. In the 
appeal, the following questions only were 
raised: (1) Whether the two waqfsin view 
of their terms are invalid (2) Whether 
the question of the validity of wags is 
res judicata and (3) whether the suit is 
barred by limitation. Noother point was 
canvassed before us, In considering the 
first question the two waqfs must be dealt 
with separately for the terms thereof differ 
from one another in material particulars 
though both of them purport to be maqyf- 
alal-aulad. ‘The material terms of the 
waqf created on June 5, 1891, (Ex, A—II 10) 
are: 

(a) the mutawalli was to get a yearly 
salary of Rs, 36; (b) the yearly allow- 


ance (under the incorrect designation of 
salary) of 
8, 


180—was payable to Obedul Gani 
180~to Abul Fazel 

20—to Ali Nazar 

15—to Fatema 

15—to Ojibannessa 

15—to Hosseni Khatun and 
20—toFazlar Rahman 


Total 445 


l 
Jamila (defend- 
No, 2) ` 
Abdur Rahim 
(defendant No, 7.) 


i 
son dead, 


i 


On the death of the abovementioned 
persons the allowances payable to them 
were, tobe paid to their respeĉtive heirs in 
succession according to the law of inherit- 


ance: (Para, 4.) (e). The mutwalli was 
requiréd to spend Rs. 50 a year towards 


pious-acts: in connection with Id-ul Fitr, 
I4-ul-Zoha, Muharram, Fateha:dwaz daham 
and Shab e-barat. Over and above he 
was required to make: gifts to afflicted and 
needy persons, but no sum was specif- 
ed for thcse purposes, (Para. 6.) The 
purposes mentioned in this paragraph 
ate stated to be the principal objects of 
the waqf, but that statement cannot by 
itself make the waqf a valid one if its 
substantial effect is otherwise. (d) The 
deed further provides that if any person to 
whom an allowance was payable became a 
renegade or acted against social customs. 
or was guilty of an act that may -be re» 
garded as dishonourable to the family he 
would lose his allowance, which would 
then be applied to objects mentioned in 
para. 6, (Para. 5) (e) If any person to 
whom an allowance was payable died 
heirless then also his allowance was to 
be applied to, the objects mentioned in 
para. 6. If the income of the wagf pro 
perties increased, the allowances payable 
and the sums authorized to be spent 
on the objects mentioned in para. 6 
were to be increased. (Para. 15.) If 
the income decreased then the allowances 
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were to be reduced but not”the sum of 
Rs. 50 allocated towards the pious: acts in 


| Connection with.the five festivals’ e. g., Ide 


ul-Fitar. etc. (Para, 14.) In the residential 
house, which was included in the wagqf 
the mutwallis were given the right of 
residence, Right of residence was’ also- 
given to Obedul Gani and Mohamed Abul 
Fazel and to their sons and grandsons ete, 
and to none’ else. The mutwallis were 
given -a.: discretion to let it out and to 
apply the rent for the benefit of the poor 
and for pious acts. (Para. 16). The mutwalli 
was enjoined to render accounts (nikash) 
to persons -connected with the waqf at the 
end of every. year and thereby to “show 


‘that the principal objects of the wagf 


mentioned’ in para, 6 had been fulfilled 
by him satisfactorily” `. 

It is: established on tho evidence, and 
the fact is also not challenged before us, 


. that the annual net income of the dedicat- 


‘ed properties amount to Rs. 1,800. That 
wae certainly the income in year “1925, 
(Ex. 1 II-115) and there is no-indication in 
the evidence that the income has since 
decreased. We have no definite evidence 
as to what was the income in 1891 when 
tte waqf was made, but from’ the 


extent of the properties it is tolerably cer-.- 


tain that the net income was much’ more 
than Rs. 500 a year, pcssibly not “below. 
the figure of Rs. 1,800. Out of this amount 
Rs. 445 was payable as allowances to. the 
members of the family of the waqifs, 
Rs, 50 was ear-emarked for.specific chari- 
ties and Rs. 36 as the mutwalli’s salary. 
The mutwalli had therefore a discretion to 
spend the residue about Rs. 1,300 a year, 
for the relief of the afflicted and the needy. 
If there had been an express direction on 
the mutwalli to spend the whole or a sube 
stantial part of the residue of the income 
on those objects, there could not have been 
any doubt about the validity of wagf, 
apart from the provisions of the Waqf 
Validating Act of 1913, The concurrent 
gift to charity would have been very sube 
stantial, more than two-thirds of the total 
income, From that fact the inference 
would have been thatthe properties bave 
been subiantially dedicated to charity. 
The learned Advocate for the respondent 
however contends that as no obligation 


had been imposed on the mutwallt to, 


spend the residue of the income on these 
objects, but only a discretionary power was 
conferred on him and as he could not be 
held liable for breach of trust if he did 
not spend a single pice out of the residue 
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for the relief of the afflicted and the needy 
the concurrent gift to charity was only 
to the extent of Rs.50 a year and the rest 
is illusory and consequently the waqf is 
invalid under the Muslim Law as inter- 
preted by the Judicial Committee of the 
Privy Council, and the Wagf Validating 
Act of 1913 does not validate it as the 
ultimate gift to charity is more remote 
than has been allowed under the said Act, 

For -supporting his argument that the 
concurrent gift to charity is illusory on 
the ground that the mutwalli was under 
no obligation but only had a discretion in 
the matter he relies upon some observae 


tions made’ at pp. 1170-1172 in Masuda, 


Khatun v,.Mahommad Ebrahim (1). That 
case left undecided -the question, as to 


whether the principle laid down in Morice’ ’ 
v. Bishop of Durham (2):was applicable to `i 
wagfs. -The question in that, case, which was 


the case of a waqf to which the provision of 
the Waqf Validating Act, 1913 applied, was 
whether there was an ultimate gift tothe 
poor or to other permanent objects recog- 
nized by the Muslim Law as pious, religious 
or charitable. By the wagf deed the 
mutwalli was directed to pay the premium 
‘of a lifé policy specified in Sch. gha 
‘and. to-’pay lifé allowances to named 
persons specified in the items of Sch. 
Onaritable 
objects of a permanent nature were specifi» 
ed in Sch, ga and in Item No. 1 Sch. wma, 
The payments required to be made on the 
beads of Sch. gha and the other items 
of Sch. uma except Item No. 1 were 
to cease in course of time which would 
not be long. The wagif directed the 
mutwalli to spend the same thereafter either 
in making improvements or in repairing 
the walls of private tomb or on the objects 
mentioned in seh, ga, It was argued 
that the said option prevented a trust of the 
same in favour of the objects mentioned 
in Sch, ga, 

This contention was sought to be sup- 
ported on the principle laid down in 
Morice v. Bishop of Durham (2). On the 
construction of the deed, the learned Judges 
held that in effect an unfettered discretion 
had not been conferred on the mutwallt 
to spead these moneys for all time to 
come either on the improvement of the 
wagf estate or on the walls of the 
private tomb, and that there was an over- 


(1) 350 WN 1159; 133 Ind. Oas. 657; AI R 1932 
Oal. 93; 59 O 402; 54 OL J 80; Ind. Rul. (1931) Jal 


721. 
(2) (1804) 10 Ves, 552, 


oar 
af 
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tiding trust in favour of the charitable 
objects mentioned in Sch. ga. The waqf was 
accordingly held to be valid. The waqf deed 
we have before us makes the position clear. 
Paragraph 7 requires the mutwalli to give 
yearly accounts and to satisfy persons 
connected with the wagf when giving 
yearly accounts that the “principal object 
of the waqf mentioned in para. 6 had been 
satisfactorily fulfilled.” That indicates that 
he had no unfettered discretion to divert 
the residue of the income to non-charitable 
purposes, and that he could be compelled 
to apply it to charitable objects mentioned 
in para. 6. The residue of the income 
was accordingly not under the absolute and 
uncontrolled discretion of the mutwalit. 
This distinguishes the wagf from the waqf 
under consideration in Mujibunessa v. 
Abdul Rahim (3). There is in the case 
before us an effective trust of the resi- 
due of the income in favour of the needy 
and the afflicted and as that residue is 
a Substantial amount, we must hold that the 
properties had been substantially dedicated 
to pious and charitable. purposes, This 
wagf Ex. A is accordingly invalid. It is 
to be noted that this decision is based on 
the Mussalman Law as interpreted in 
Mahomed Ashanulla v. Amar Chand (4) 
and Abul Fata v. Rasamaya (5), and as 
it stood before the passing of the Waqf 
Validating Act, 1913 and that it is not neces- 
sary to invoke the provisions cf that Act for 
the purpose of establishing the validity of 
this waqf. 

The wagf Ex. As] created on June 20, 
1918 follows in broad outlines the terms 
of the wagf (Ex. A) of 1891 but there 
is an important difference. Paragraph 6 
is of mcre limited scope than para, 6 
of Ex. A. The mutwalli is required to 
make gifts out of the wagf properties to 
the «afflicted and to those unable to 
earn but only to the extent of Rs. 15 a 
year. The total allowances (under the 
incorrect designation of salary) payable is 
Rs, 152, ù. e., Rs. 0 to Mohamed Hossein 
Ali Rs. 55 to Sofia Khatun and Rs. 47 to 
Rokeya Khatun. These allowances were not 
limited to them for their lives but were made 
payable to their heirs in succession after 
their deaths, There is in tbis waqf no 
indication, like that in the other waqf, that 
the residue of the income was to be distris 
buted amongst the poor and afflicted, The 
concurrent gift to charity was accordingly 

(3) 23 A 233; 28 I A 15; 7 Sar. 829 (P 0). 


(4) 17 I A 28; 17 O 498; 5 Sar. 476 (P O). 
(5) 221A 76; 22 O 619; 6 Sar, 572 (P O). 
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insignificant. Apart from the provisions 
of the Waqf Validating Act of 1913, this 
wagf would not have been valid under the 
law as interpreted in the case mentioned 
above, We will have therefore to consider 
whether itis valid by reason of the Waaf 
Validating Act of 1913, which applies to 
it. For considering this question the 
interpretation of paras. 4 and 9 of the wagf 
is of prime importance. Paragraph 4 pro- 
vides for the payment of annual allowances 
(under the incorrect designation of salary) 
to the three persons mentioned above, 
namely Mohamed Hossein Ali, Sofia Khatun 
and Rokeya Khatun. It further provides 
that the said allowances were to be paid “to 
their heirs also according to the law of in- 
heritance,” The vernacular words used in 
this paragraph would according to context 
mean that the allowances were to be made 
not only tothe immediste heirs of those 
three persons but to their heirs in succession. 
Paragraph 9 is in these terms: 

“If any of the persons for whom annual salaries 
(allowances) are fixed died childless, their salaries 
shall be included in the wagf estate and shall be 
spent towards the pious acts mentioned in para. 6 
~if the persons enjoying salaries die childless, that 
is to say, without leaving heirs,” 

In our judgment the wagifs used the 
word “childless” as synonymous with the 
word “heirless”’ in this paragraph aod the 
intention was to make an ullimate gift to 
the poor and the afflicted on the failure of 
all the heirs, how low so ever, not only on 
the extinction of the line of descendants of 
the waqifs or of their family but on the 
extinction of a much wider group of per- 
sons, for the body of heirs would include 
even the distant kindred, mcst of whom 
would not be descandants how low so ever 
of the wagifs and could not be regarded as 
members of their family. In order that a 
waqif by way of family settlement may be 
valid under the Waqf Validating Act of 
1913 an ultimate benefit must be expressly 
or impliedly reserved forthe poor or any 
other purpose of a permanent character 
recognised by the Mussalman Law as reli- 
gious, pious or charitable. This isthe proe 
viso to s, 3, We cannot accept the contention 
of the learned Advocate for the appellant 
that as the Muhammadan jurists considered 
the maintenance of one’s family as a pious 
purpose the Legislature by using the phrase 
“any other purpose recognised by Mussal- 
man Law as pious ” meant to validate all 
wagfs by way offamily settlement irres- 
pective of the fact whether there was any 
ultimate benefit reserved either for the 
poor, or for religious and charitable pure 
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poses. Inour judgment whatever may be 
the notions of pious acts of Muhammadan 
jurists the Legislature clearly meant that 
maintenance and support of the family, 
children or descendants of the waqif is not 
to be regarded as coming within the phrase 
“other purpose recognised by Mussalman 
Law as pious” used in the proviso to s. 3, 
for, maintenance of these persons or class 
of persons is expressly mentioned in the 
body of that section. 

The Judicial Oommittee gave an authori- 
tative interpretation on the subject before 
that Act was passed and that interpretation 
was that (a2) a dedication substantially for 
the maintenance of the family or descen- 
dants of the waqif was not a pions purprse 
which would support a waqf and (b) if the 
benefit is reserved for the poor or for other 
pious, religious and charitable purpose to 
take effect after the extinction of the line 
of descendants or the family of wagif, such 
gift is too remote and so illusory. The view 
of the Judicial Committee last mentioned 
has not, in our judgment, been completely 
done away with, but has only been restrict- 
ed in operation. This is the effect of s. 4, 
which has defined the degree of the remote» 
nees which is permissible. If the ultimate gift 
to the poor or to pious, religious and charit- 
able purposes be postponed tiil after the 
extinction of the family, children or descen- 
danta of the waqif, the waqf would be valid 
although the ultimate gift to such purposes 
ls remote. Ifsuch an ultimate gift is more 
remote, that is, if it is to take effect on the 
extinction of a more extended group of per- 
sons as for instance heirs how low so ever 
of the waqif, the dedication by way of waqf 
substantially for the maintenance of the 
waqif’s family, children and descendants 
would not be valid under the Waqf Validat- 
ing Act. As in the waqf Ex. 4-1, the 
ultimate gift to the poor and the afflict- 
ed is more remote than what is allowed 
under s. 4 we must hold this wagf to be 
invalid inlaw. We donot also accept the 
contention of the learned Advocate for the 
appellant to the effect thats, 2, Shariat Act 
(XXVI of 1937). has restored in its come 
plete form the Mussalman Law of wagf as 
expounded in Tagore Law Lectures of 1884 
delivered by the Rt. Hon'ble Mr. Ameer 
Ali. Before the passing of the Shariat Act, 
s.37, Bengal, Agra and Assam Oivil Courts 
Act (XII of 1887) provided for the applica- 
tion of Mussalman Law to questions of 
succession, inheritance, marriage and reli- 
gious usage and institutions only and left 
all other matters to be decided according to 
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equity and good conscience, No doubt, other 
branches of Mussalman Law were applied to. 
other subjects but only under the head of 
equity and good conscience. -The Acts 
and Regulations in force in the presidency 
towns and in other provinces were simi» 
larly worded. The effect of s. 2, Shariat Act 
is to make the Mussalman Law expressly 
applicable to subjects which under the 
terms of previous Acts and Regulations had 
to be decided on principles of equity and 
good conscience. That this was the object 
of s. 2 is made clear by the repeal of parts 
of the earlier Acts and Regulations men- 
tioned in s. 6. 

The decision of the Judicial Committee 
in Mahomed Ashanulla v. Amar Chand (4) 
and Abdul Fata v. Rasamaya (5) referred to. 
above are expressly decisions interpreting 
what was held to be the Mussalman Law . 
on the subject and in our view there is 
nothing in the Shariat Act to affect those 
decisions. Only the Waqt Validating Act 
1913, has affected these decisions to the 
extent indicated by us in tho earlier part 
of our judgment. Section 2 of that Act exclu 
des the operation of custom and usage where 
itapplies,and may possibly have effect on 
previous decisions (if any) not expressly 
based on Mussalman Law, if based on some 
ruleof equity and good conscience opposed 
to Shariat Law but can have no effect in 
regard to decisicns which expressly inter- 
pret Mues;lman Law so as to substitute 
for them the views of Muslim jurists on 
the same points. The questions of res 
judicata and limitation assume importance 
so far as second wagf (Ex. A-1l) is con: 
cerned. We do not see any substance in 
the point of res judicata. The validity of 
this wagf was not directly and substantially 
in issue injany suit before a Court competent 
to try this suit. In four suits (Hx. 11 and 
Ex. K series) the question was discussed, 
All these suits were before the Munsif. 
They were either suits for rent, or for 
ejectment of tenants or suits under s. 140, 
Ben. Ten. Act. The question was whether 
the right to claim the reliefs wasin the 
mutwalli or not. The question of the vali» 
dity of the waqf was in issue but the 
question was decided in all the cases by 
Munsifs who would have had no jurisdiction 
to try this suit. 

The waqf was created on June 20, 1918. 
The present suit which is a declaratory 
suit, was brought on March 28, 1934, 
Art. 120, Lim, Act, is applicable. If the 
plaintiffs’ title has not been extinguished by 
adverse possession, they would be entitled 
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to bring a suit for declaration and their suit 
would be intime if brought within six years 
of the denial of their title. We have it in 
evidence that as long as Obedul Gani 
lived there were no disputes or differences. 
Only after the death of Obedul Gani which 
occurred on May 17, 1928, 4, e. within six 
years of the suit disputes arose, some 
members ofthe family asserting that this 
waqf and the other one were invalid and 
so the properties were secular and others 
thatthe wagfs were valid and that the 
persons falling within the frst class had 
no personal rights. The suit is therefore 
within time provided that the rights of the 
plaintifs have not been extinguished by 
adverse possession. The evidence eatab- 
lshes the fact that the person appointed 
as mutwalli was in possession as mutwalli. 
The question is whether his possession 
would be adverse if the waqf is invalid 
in law. This question has been answered 
in the negative by the Judicial Committee 
of the Privy Council in Maulavi Saiyid 
Muhammad Munwar Ali v. Razia Bibi (6) 
and by the Division Bench of this Court in 
Rukeya Banu v. Nazira Banu (ï). If the 
wagf is valid no question of adverse posses» 
sion on the part of the mutwalli arises, 
for he is then in possession lawfully, as 
manager of the endowment, If the wagqf 
is invalid the possession of a matwalli, on 
the supposition that it is valid, is still the 
possession of a manager not his own pos- 
session in his personal right. His posses- 
sion wasin the case where the wagf was 
invalid, the possession for ths rightful 
owner, not the possession of a wrong-doer. 
We accordingly hold that the suit is not 
barred by limitation. The result is that 
the appeal is allowed in part. The wagqf 
created by Ex,-A on June 5, 1891 is declare 
ed tobe valid but the other wagf created 
by Ex, A-1 on June 20, 1918 is declared to 
be invalid. Asthe success is divided the 
parties to bear their respective costa through- 
out. 


8. ; Appeal partly allowed. 
R 321A 86; 27 A 320;2 A L J513; 8 Sar. 788 


). A 
(7) 32 O W N 248; 105 Ind, Oas. £647; AI R 1928 
Oal, 120; 55 O 448. 
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BOMBAY HIGH COURT. 
Insolvency Application No. 19 of 1940 
March 29, 1940 — 
BLACKWELL, J. 
MORARJEE GOKULDAS & Oo.— | 
J UDGMENT-DEBTORS 
versus 
SHOLAPUR SPINNING & 
WEAVING Oo., LTD. AND OTHERS-— 
J UDGMENT-CREDITORS i 

Bombay High Court (Original Side) Rules—Insolven- 
cy Rules, 7. 52-B (2)— Debtor, if can file afidavit by his 
constituted attorney —Civil Procedure Code (Act V of 
1908), 0. XXI, r. 11 (2) (f) — Result of previous ap- 
plication stated in further application for execution— 
0, XX1, r. 11 (2) ($), if complied with —— Executton— 
Execution already levied under decree — Whether 
operates as stay of execution—Insolvency —Insolvency 
notice—Counter-claims by debtor must be against all 
creditors applying. 

There is nothing in r, 52-B (2), Bom. High Oourt 
(Original Side) Rules which makes it incumbent upon 
the debtor to file the affidavit personally. He can 


a ee by his constituted attorney. [p. 699, 
col, 1. 

Order XXI, r. 11 (2) (f), Civil P. O. would be com- 
plied with if in a further application for execution 
the result of a previous application was stated what- 
ever the result might havebeen. [p. 709, col. 1) 

The mere fact that execution hag already been 
levied under a decree certainly does not operate as. 
a stay of execution of the decree in law. [ibid.] 

Wherea debtor in an affidavit filed in opposition 
to the insolvency notice raises counter-claims and 
aots-off, they must be against all the creditors apply- 
ing a not against one only. [p. 699, col. 2; p. 700, 


col. 1, 

Mr. V. F. Taraporewala, for the Judg- 
ment-debtors, 

Mr. K.M. Munshi, for the Judgment- 
creditors. 


Order.—Thisis an application to set 
aside an insolvency notice. Two pre- 
liminary objections were taken to the 
hearing ofthe matter. The first objection 
was that the affidavit in opposition to the 
insolvency notice must be filed within seven 
days of tha service thereof as provided by 
r. 52-B (3) of the Bombay Insolvency Rules 
andthat it had not been so filed, The 
insolvency notice was, as appears from the 
affidavit of service. served on February 
29,1940, The affidavit was filed on 
March 8, 1940. Ashowever March 7, was 
a public holiday the filing of the affidavit 
cn the next day was in order and the 
affidavit was in time. This objection fails. 
The next objection was that the affidavit 
was not filed by the judgment-debtor as 
required bythe Rules. The affidavit was 
sworn by one Nandkishore Ramdhandas, 
the son and constituted attcrney of Rame 
dhandas Jhajharia, a partnerin the firm 
of Morarjee Gokuldas & Go.. Mr. Munshi 
contended that Ramdandas Jhajharia hime 


1941 


self ought to have made the affidavit, 
Rule 52-B (2) provides that the debtor must 
within the time specified in the notice file 
an affidavit with the Insolvency Registrar. 
There is nothing inthe rule which makes 
it incumbent upon the debtor to file the 
affidavit personally and I seeno reason. 


why he should not file an affidavit by his ` 


constituted attorney. If he does, in my 
opinion he complies sufficiently with the 
rule. Mr. Munshi further contended that 
assuming that a constituted attorney 
could swear the affidavit the power of 
attcrney did not authorize the constituted 
attorney to swear an affidavit in answer to 
an insolvency notice. A copy of the power- 
of-attorney was produced. Mr, Munshi did 
not object to a copy being put in instead 
of the original, and a copy of this power- 
of-attorney and a number of other docu- 
ments, which were referred to on the hear- 
ing of this insolvency notice, were enu- 
merated ina list which was handed in 
and marked (X), and all the documents 
referred to in that list, or copies thereof, 
have been putin by consent and marked 
Ex, (B). In my opinion cl. 25 of that 
power-of-attorney, which I need not refer 
to in detail, is wide enough to authorize 
the constituted attorney to make the 
affidavitin this matter. Consequently that 
objection also fails. 

The circumstances in which the insolven= 
cy notice came to be taken out may be 
shortly stated. The firm of Morarjee 
Gokuldas & Co., which consisted of Ram- 
dhandas Jhajharia and eight other part- 
ners, brought Suit No. 368 of 1933 
against the Sholapur Spinning & Weaving 
Oo., Lid, and five other persons who were 
defendants Nos, 2 to 6. Defendants Nos. 2 
and3 were struck out, leaving in the 
suit in addition to defendant No. 1 defen- 
dants Nos. 4, 5 and 6. That suit was 
brought for a declaration among other 
things that the firm of Morarjee Gokuldas 
& Oo., were entitled to act as managing 
agents of the Sholapur Spinning & 
Weaving Co, Lid, and to receive the 
commission and benefits due to them, for 
an injunction to restrain the judgment- 
creditors and the officers and servants of 
the Sholapur Spinning & Weaving Co., 
Ltd., from acting upon or giving effect to 
the termination of the managing agency, 
or from preventing the firm of Morarjee 
Gokuldas & Oo., from acting as agents 
of the Sholapur Spinning & Weaving Oo., 
Ltd., and, in the alternative, for the 
recovery of Rs. 50 lakhs as damages or 


MORARJEE GOKULDAS & CO. V. 


699 


such other sum as the Oourt might fix” 
by way of damages. That suit was heard 
and dismissed with costs on February 15, 
1938. There was an appeal and that appeal 
T dismissed with costs on October 12, 
1938. ; 

“The insolvency notice calls upon the 
jadgment-debtors, Mesars, Morarjee Gok 1< 
das & Oo, tə pay to the Sholapur Spinaing 
& Weaving O>., Ltd., and the thrae other 
defendants who remained as defendants 
in the suit, or to Messrs. Payne & O3. for - 
the judgment-creditors, the sum of. 
Rs. 29,910-5-0 and the sum of Rs. 7,171-0-8- 
aggregating Rs. 37,111-5«8 It will be 
observed thatthe juldgment-debtors are a 
firm andthey are called upon to pay 
four judgmoent-ereditors any of whom are 
entitled toenforce payment of the decrees 
for costs. The affidavit ia opposition to the 
insolvency notice raises a number of 
alleged counter-claims and sets-off on 
behalf of the firm of Morarjee Gokuldas 
& Co., and a firm of Jhajharia Dhandhania 
& Oo., of which Ramdhandas Jhajharia is- 
now the sole proprietor, not against all 
the judgment creditors but against one of 
them, viz., the Sholapur Spinning & 
Weaving Oo. Ltd. Mr. Munshi put forward 
a number of contentions in respest of 
these alleged counter-claims and: sete-off. 
He contended that they must ba against all 
the creditors applying and not one only, 
thatthey must be mutual and duein the 
same right, and that they must be effective 
in the sense that they must be sufficiently 
quantified as necessarily to equal or exceed 
the amount of these decrees for costs, and 
he contended that none of the alleged 
counterclaims or setssoff fulfilled any of 
these conditions. Mr. Munshi referred to 
Halsbury’s Laws of England, 2nd., Edn., 
Vol. IL, at p. 44, where it is stated that the 
counterclaim relied on must be mutual 
and due in the same right. The authority 
cited in support of that proposition was- 
referred to by Mr. Munshi, namely 
In re Molesworth (1), where the Court 
held that in answer to a judgment obtained 
against him by executors itwas not open 
to the debtoron a bankruptcy notice to set 
up a claim against the testator’s estate. 
Mr. Munshi also referred to Inre G. E B. 
(2), in the same connection. Ia my opinion. 
the fact that these alleged couater-claims 
and sets-off are set up against one of the 
creditors only, viz. the Sholapur Spinning 

(1Y(1907)51 8 J 653. 

(2) (1903) 2 K B340;72L JI KB 712; 89 L T 2455 
51 W R 675;19 Manson 243, 
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& Weaving Co, Ltd. is fatal to this 
insolvency notice, seeing that any one of 
the other three judgment- creditors has a 
right to enforce the decrees, 

As however a number of other points 
have also been argued, I propose to refer 
to certain matters set out in the affidavit 
in opposition tothe insolvency notice and 
‘deal with them shortly, In para. 5 it is 
alleged thatin execution of the decree 
‘dated February 15, 1938, the judgment- 
creditors have levied attachment pur 
‘sdant toa warrant of attachment issued 
on May 29, 1939, on the right, title and 
interest of Ramdhandas Jhajharja in 
188 debentures of the face value of 
Rs. 1,000 each and four debentures of the faca 
‘value of Rs. 100 each standing in the name 
of Morarjee Gokuldas & Oo., of the 
‘Sholapur Spinning & Weaving Oo., Ltd., 
and it is submitted that the judgment- 
‘creditors having levied attachment on the 
assets of the judgment-debtors’ firm exe- 
‘cution of the decree was stayed in law. 
Mr. Taraporewalla referred me toO. XXI, 
rT. 11, suber. (2), which deals with what 
must be contained in the written application 


for execution, . sub-para. (f), where tbe, 


‘applicant must state whether any, and 
(if any) what, previous applications have 
been made for the execution of the 
-decree, the dates of such applications and 
their results, Mr. Taraporewalla submitted 
‘that the words “their results” implied that 
‘no further application for execution could 
be entertained so long as one was pend- 
ing, arguing that the words “their resulta” 
‘meant completed results, I am unable to 
attach this meaning to the words “their 
“results,” I think the sub-rule would be 
‘complied with ifin a further application 
for execution the result of a previous 
‘application was stated whatever the result 
might have been as, for instance, that it 
had been completely infructuous. Order 
XXI, r. 39 provides that every decree 
for the payment of money may be exe- 
-cuted by the detention in the civil prison 
of the judgment-debtor, or by the attache 
‘ment and sale of his property, or by both, 
There is no statutory prohibition against a 
number of executions proceeding concur- 
ently. Accordingly, in my opinion, the 
mere fact that execution has already been 
levied under these decrees certainly does 
not operate as a stay of execution of the 
-decree in law. 

Paragraph 6 of the affidavit refers to 
san alleged counter-claim and set-off for 
-interest in arrears on certain debentures 
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belonging to the firm of Morarjee Gokuldas 
& Co. which is alleged to come to the 
sum of about Rs, 13,500 up to December 
1939, and it is contended that the firm of 
Morarjee Gokuldas & Oo., has a set-off 
against the decretal amount of Rs.37,111-5-8 
to the extent of about Rs, 13,500. Itis to — 
be observed that the alleged set-off is against 
the first creditor only, being in respect 
of debentures of the Sholapur Spinning 
& Weaving Co., Ltd. I have already held 
that such a seteoff cannot be relied on in 
auswer to an insolvency notice where four 
judgment-creditors have the right to en- 
force payment of the decrees, The matter 
as regards this interest however does not 
stop there, It is alleged in para, 5 of 
the affidavit of Ramkumar Shrinivas dated 
March 18, 1940, in reply, that Ramdhan» 
das Jhajharia and others assigned their 
right, title and interest in the debentures 
together with all interest accrued and to 
accrue to the persons named in that 
paragraph and that notice of-the assign- 
ment was given to the company on May 
23, 1939. This allegation is not denied in 
the affidavit in rejoinder. Further it is to 
be observed that the amount of the alleged 
counter-claim and set-off does not equal or 
exceed the amount of the decree but is 
far less, Accordingly, they cannot be relied 
upon. 

Paragraph 7 of the affidavit alleges that 
pursuant to a scheme under which the 
debentures were issued, the Sholapur 
Spinning & Weaving Oo., Ltd., were bound 
to pay Rs. 30 on each debenture every 
year in reduction of the principal sum, that 
the aggregate amount pow comes to 
Rs. 40,000 and the sholapur Spinning & 
Weaving Co., Ltd. have wrongfully declined 
to pay to Messrs. Morarjee Gokuldas & 
Oo. that sum, and it is alleged that Morarjee 
Gokuldas & Oo., have a set-off against the 
judgment creditors to the extent of 
Rs. 40,000. Again it is to be observed 
that that set-off, if available af all, 
is available only against the Sholapur 
Spinning & Weaving Co., Ltd. Moreover, 
under cl. 13 of the scheme, which is one 
of the documents put in, the debentures 
in question were to be paid off only after 
all the debentures of the same series held 
by the public had been paid in full, and 
this event has not happened, Accordinaly 
this set-off cannot be relied on. i 

In para. 8 of the affidavit it is alleged 
that Ramdhandas Jhajharia is the owner 
of sixty-one shares in the Sholapur Spinning 
& Weaving Oo., Ltd., of the face value of 
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Rs. 1,000 and that each of the shares is 


- quoted in the market at Rs, 3,690. The 


Sholapur Spinning & Weaving Oo., Ltd., 
it is alleged, have released fifty-six shares 
but have claimed as security a liea on 
the remaining five shares and other shares 
held by the joint family in respect of the 
payment of the decretal amount of 
Rs. 37,111-3-8. It is further alleged that 
Suit No. 707 of 1939 has been filed by 
Ramdbandas Jhajharia and others against 
the Sholapur Spinning and Weaving Oo 
Ltd., for a declaration that the Sholapur 
Spinning and Weaving O>, Ltd. have no 
lien on the shares held by them, Having 
regard to the matters alleged in para. 9 
of the affidavit, to which I will presently 
tefer, it will be convenient to refer to the 
Plaint in that suit. Paragraph 2 refers to 
tbe agreement dated February 19, 1931, 
under which the firm of Jhajharia Dhand- 
hania & Co., were appointed the selling 
agents of the defendant company on cer- 
tain ferms and conditions embodied in 
the agreement. Paragraph 3 refers to the 
assigoment under which plaintiff No. 1 
in the suit became the sole proprietor of 
the firm of Jhajharia Dhandania and Co, 
That assignment was put in and marked 
Ex, (A). In para. 6 it is alleged that 
certain interest was to ba paid by the 
company to the seliing agents in considera- 
tion of the fact that they were responsible 
for payment to the company of the price 
of all goods taken delivery of by the 
buyers. Then in para. 9it is alleged that 
in the year 1933 certain disputes arose 
betwsen the selling agents end the defend- 
ant company both as regards interest 
payable under cl. 21.of the agreement 
and also asregards commission on certain 
goods also referred to in the agency agree. 
ment. The plaint goes on to allege that 
those disputes were referred to arbitration 
and the arbitration proceedings dragged 
out and in fact are still proceeding. Then 
it is alleged that the selling agents re- 
moved 433 bales from the mill premises 
without payment, and that they were liable 
to pay a sum of Re. 1,69,371-11-0, and as 
they failed to pay that sum the company 
had purported to exercise its lien on the 
snares. Then in para, 21 the plaintiffs 
allege that on proper accounts being taken 
nothing would be found to be due by 
them as selling agents to the defendant 
company, but the defendant company would 
be found indebted to them and that the 
defendant company would be found liable 
in two sums of Rs, 98,593 and Rs. 84,080.9-9 


MORARJER GOKULDAS & CO, Y. SHOLAPUR 8. & W. 00.(BOM.) 


#01 


interest and commission.. 
The prayers in the plaint were for a. 
declaration that the defendant company 
had no lien and for an injunction res» 
training the company its officers and. 
servants from exercising the lien. 


in respect of 


In their written statement the defend-. 
ant among other things alleged that the- 
claims of the selling agents for the two. 
sums which I have mentioned were false. 
and unsustainable and that on accounts 


‘being taken no such sums would be found 


to be due. The allagations in para. 8 of 
the plaint refer to various disputes which. 
were existing between the plaintifs in 
Suit No, 707 of 1939 and the Sholapur- 
Spinning and Weaving Company. No ques- 
tion of any ccunter-claim or set-off is raised: 
in that paragraph, but the disputes therein 
mentioned are relevant in connexion with 
certain matters raised in ‘para. 9 of the 
affidavit to which I will now refer, That: 
paragraph alleges that the firm Jhajharia. 
Dhandhania and Oo, as selling agents, 
have large claims against the Sholapur- 
Spioning and Weaving Oo., Ltd, for 
interest for grace days and for the balance. 
of the selling agency commission. It is. 
alleged that the claims in respect of in» 
terest for grace days and commission along. 
amount to about Rs, 25,000 and that those 
claims are also the subject-matter of arbi- 
tration proceedings which are pending, The- 
termination of the selling agency tis refer- 
red to andis alleged to be wrongful and. 
it is also alleged that the firm of Jhajharia. 
Dhandhania & Co. has made a further 
claim against the Sholapur Spinning & 
Weaving Co., Ltd.. fora sum of Re, 14,00 000- 
as damages for the wrongful termination. 
of the selling agency which is the subject- 
matter of the arbitration proceedings. 
These claims of Ramdhandas Jhajharia-as 
the assignee from Jhajharia Dhandhania. 
& Oo, are relied on as a counter-claim 
against the judgment-creditors which is 
alleged for to exceed the sum of- 
Rs, 37,111-5-8. It is again to be observed 
that that counter-claim is against the 
Sholapur Spinning & Weaving Co., Lid.,. 
only and not against the other judgmente 
creditcrs. Mr, Munshi contended that that 
counter-claim, if it was available, was not. 
in the same right. Having regard tothe- 
opinion I have already expressed, that 
these connter-claims and sets-off being 
against only one of the judgmentecredi- 
tors the insolvency notice is bad, it ig- 
not necessary for me toexpress an opinion. 
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on the question whether Mr. Munshi’s 
‘argument that the claim of Ramdhandas 
.Jbajharia as an assignee of the firm of 
Jhajbaria Dhandhania & Oo, cannot be 
‘availed of by him as not being in the 
same right, I am inclined to the view 
‘that it would be available. Every member 
of the firm of Morarjeo Gokuldas & Oo., 
“would be liable to pay the judgment 
„debt. It is a joint and several liability, 
and it seems to me that if any member 
‘of the firm had acquired a right to a 
setoff or a counterclaim in his personal 
-capacity which could not be set-cff in tke 
-guit the subject-matter of the decree it 
-would be open to him to avail himself of 
‘such a setoff or counter-claim, But I 
‘merely express that as an opinion, I give 
no decision upon the point. 


Mr. Munshi further contended that the 
‘claims relied upon in para.3 of the affidavit 
‘were not quantified, and that Ramdhandas 
Jhajharia cannot say that he has counter- 
-claim or set-off equalling or exceeding the 
amount claimed. In this connexion Mr. 
Munshi referred to the questions on the 
-Gifferences which have arisen between 
Jhajharia Dhandhania & Co., and the 
‘Sholapur Spinning & Weaving Co., Ltd, 
which have been referred to arbitration 
-which questions were put in as part of 
- Ex, (B) Question No, 11 raises the poiut as 
sto what is the amount which the company 
should be ordered to pay to the selling 
-agents cn the final making up of all accounts 
‘between the company and the selling agents 
‘having regard to the findings of the ar- 
-bitrators on the matters mentioned, It is 
-true that in Suit No. 707 of 1939 it is 
-alleged that the two specific sums of 
Rs. 98,593 and Rs, 85,0&0-9-9 are specifically 
-set up as quantified claims. Those sums 
.are not however in terms referred to in 
‘the affidavit in opposition to the insolvency 
notice, though other sums are specifically 
mentioned in para. 9 of the affidavit. 
‘However inasmuch as it appears from the 
questions submitted tothe arbitrators, that 
the figures mentioned in para. 9 of the 
. afidavit are the subject-matter cf accounts 
referred to arbitration, I am inclined to 
the view that ib is not open to Ramdhan- 
- das Jhajharia to rely either on the two 
epecific figures to which I have referred 
or to any of the figures mentioned in 
. para. 9 of the affidavit by way of counter- 
claim in this matter. 1 donot think that 
-it can be said that he has an effective 
~Gounter-claim in this regard. Mr. Munshi 
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referred to In re A Bankruptey Notice (3), 
where Lord Hanworth at p. 438* in reference 
to the claim which was made in that 
Case said: 

“It is certainly not a claim which can be at’ the 
moment so definitely quantified as to be described 
as necessarily equalling or exceeding the amount 
of the judgment debt. It is a claim which may 
enure to the benefit of the plaintiff, and he may be 
able ultimately to receive a sum, but, so far the 
position can be taken at the present time, it is diffi- 
cult to say that it equals or exceeds the amount of 
the jadgment debt.” 


Applying those observations to the alleged 
counterclaims set up in para. 9 of the 
affidavit ibappears tome that the matters 
in dispute are queations of account and 
that it is impossible to say that Ramdhan- 
das Jhajharia has any effective counter- 
claim available at the moment even against 
the Sholapur Spioning & Weaving Oo., 
Ltd. The result is that in my opinion the 
application to set aside the insolvency 
notice fails and must be dismissed with 
costs. 


D. Application dismissed. 


(3) (1934) 1 Oh, 431; 103 LJ Oh, 253; (1934) B & 
ge 43; 151 L T 107; 78 8 J 297; 50 TL R 


~*Page of (1934) 1 Oh.—[Ea ] 








LAHORE HIGH COURT 
Oivil Revision No. 185 of 1940 
September 27, 1940 
BuIpB, J f 
GHULAM AKBAR SHAH AND ANOTABR—— 
PETITIONERS 
versus 
RAM CHAND—-RESPONDENT 

Punjab Relief of Indebtedness Act (VII of 1934), 
88. 14, 13 (2), 13, 16— Board, if can under s. 14 pass 
order under s.13 (2) as penalty — Credttor's discretion 
to produce documents — Board's duty — Order under 
8.13 (2), when can be passed — Statement of debts 
furnished — Order under s. 13 (2) is ultra vires and 
Civil Courts’ jurisdiction to consider creditor's claim 
is not barred. 

Section 13 does not empower the Board to pass an 
order unders, 13 (2) as a penalty for failure to pro- 
duce the documents mentioned ing. 14. It is left to the 
discretion of the creditor to produce those documents 
only, on which he wishes to rely. If he does not 
wish to rely on a document, he need not apparently 
produce it at all, Ifa creditor does not produceany 
document, that will naturally be excluded from con- 
sideration and the Board will bave to form its opinion 
about his debts on such material as he places before 
it. The Board is a Board of conciliation and not of 
adjudication and has therefore no power to adjudicate 
on the creditor's claim, but has only to endeavour to 
bring about an amicable settlement, if possible, on 
the basis of the materials placed before it. 175 Ind. 
Oas, 686 (2), relied on. 

The Board is empowered to pass an order under 
sub-s.(2)ofs. 13 only if a statement of debts is not 
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furnished in compliance with a notice issued under 
gub-s. (1) and for no other reason. Where that state- 
ment had been duly furnished the order passed by the 
Board under s. 13 (2) is ultra vires and the jurisdic- 
tion of the Oivil Court to consider the creditor’s 
claim is not therefore barred. 181 Ind. Oas. 743 (4), 
distinguished, 
[Case-law relied on.] 


O.R. of the decree of tha Senior Sub- 
Judge, Mianwali, dated November 21, 1939. 


Mr, Shabir Ahmad, for the Petitioners, 
Mr, V. N. Sethi, for the Respondent, 


Order.—-This is a petition for revision 
arising out of a suit for recovery of Rs. 184. 
The defendants in the suit having made an 
application to the Debt Conciliation Board 
“under the Punjab Relief of Indebtedness 
Act, the proceedings in the suit were 
‘stayed. By an order dated February 23, 
1939 the debt ia the suit was declared as 
discharged by the Board. The order pur- 
ported to be passed under subes, (2) of s. 13, 
Punjab Relief of Indebtedness Act. The 
defendants then contended that the Oivil 
Court had no jurisdiction to try the suit. 
This plea was, however, rejected and the 
suit was decreed by the trial Gourt, it 
being held that the order passed by the 
Debt Conciliation Board was ultra vires. 
Thie decision was upheld by the learned 
Senior Subordinate Judge on appeal and the 
defendants have not preferred a patition for 
revision. 

The sole point for dacision in this cage 
is whether the Courts below were right in 
holding that Civil Courts had jurisdiction 
to try thesuitin spite of the order passed 
by the Debt Oonciliation Board under 
e. 13 (2), Punjab Relief of Indebtedness Act, 
The view taken by the Oourts below was 
that the order of the Board was ultra vires 
inasmuch as the plaintiff had filed a state- 
ment of his debts as well as accounts and 
-the Board was, therefore, not justified in 
passing any order discharging the debt 
under sub-s, (2) of s. 13. The learned 
Counselfor the petitioner has urged that 
the Board had jurisdiction to deal with 
the matter and its order under s. 13 (2), 
-whether right or wrong, cannot be question. 
ed by a Civil Court. He relied in this 
respect on cl, (a) (iii) of s. 21, Punjab 
Relief of Indebtedness Act, which lay 
down that no Civil Court shall entertain any 
Buitto recover any debt which has been 
deemed to have been duly discharged under 
subes. (2) ofe. 13. It has beep, however, 
held recently by a Full Bench of this Court 
that an order of this kind can be questioned 
ina Oivil Court if the Board had no 
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jurisdiction to pass it see: Lachhman Singh 
V. Natha Singh (1). The following obser- 
vations of the Full Bench on the point are 
relevant for the purpose of this case : 

“It is well-settled that the powers of a tribunal of 
special jurisdiction are circumscribed by the statute 
under which it was constituted. Such tribunal 
must act within its powers, and so long as it does 
so, its order—whether right or wrong cannot be 
challenged except in the manner and to the extent 
prescribed in the statute, and Courts of ordinary 
jurisdiction cannot question them. But where, and in 
so far as, its actions arein excess, or in constraven- 
tion, of the powers conferred on it, they are ultra 
vires and of no legal effect and obviously cannot have 
the same immunity.” | 

In the present instance, the Board had 
certainly jurisdiction to declare the debt 
dischargedif the conditions laid down in 
B. 13 were fulfilled; but the question is 
whether these conditions were fulfilled. It 
will appear from a perusal of s. 13 that the 
Board could pass such an order only if 
the creditor had failed to furnish a state- 
ment of his debts in compliance with the 
notice issued under that section, In the 
present case, this statement had been 
furnished. The Board, however, wanted 
certain previous accounts to be produced, 
and as these were not produced, the Board 
proceeded to pass an order under s. 13 
(2) to the effect that the debt shall be 
deemed to be discharged. The question 
for decision therefore is whether the Board 
had been given power by the statute to 
pass such an order for failure to produce 
previous accounts, as required by it. 

Section 14, Punjab Relief of Indebtedness 
Act, lays down that the statement .of debts 
to be furnished under s, 13 shall be ace 
companied by certain documents, including 
entries in books of account on which the 
creditor relies to support his claim. That 
section however does not empower the 
Board to pass an order under s, 13 (2) as 
a penalty for failure to produce the docu- 
ments. In fact, it would appear from the 
section that, itis left to the discretion of 
the creditor to produce those documents 
only, on which he wishes to rely. If he 
does not wish to rely on a document, he need 
not apparently produce it at all. Ifa cre- 
ditor does not produce any do2zument, that 
will naturally be excluded from considera» 
tion and the Board will have to form its 
opinion about bis debts on such material as 
he places before it, The Board is a Board 
of conciliation and not of adjudication as 
pointed out in Hari Chand Sadhu Ram v. 


(1) 42 T L R 560; 191 Ind. Oas. 583; A IR 1940 Lab. 
401; 13 R L 300. 
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Mohamad Bakhsh (2). It has not power to 
adjudicate on the creditcr’s claim, but has 
only to endeavour to bring about an amicable 
settlement, if possible, on the basis of the 
materials placed before it. If such a settle- 
ment is not arrived at in spite of a rearon- 
able offer made to the creditor, the Board 
has the power to grant a certificate under 
s. 20 and if such a certificate is granted, the 
creditor suffers the penalty of being depriv- 
ed of interest and costs even if he succeeds 
in establishing his claim in a Oivil Court. 

Section 15 of the Act gives the Board the 

same powers as a Civil Court has in respect 
of summoning of witnesses and production 
of documents, Under O. XJ, r. 14, Oivil P. 
O., a Civil Court can require a party to 
produce documents in his possession or 
power, In the present instance the creditor 
had produced such accounts as were in his 
possession and he had stated that he had no 
other accounts in his possession. In these 
circumstances the provisions of s. 16 were 
inapplicable and cannot be of any assist- 
ance to the petitioners. It may be added 
that the Board dces not appear to have 
acted in thie case under s.16. The Board 
was apparently of the opinion that the 
provisions of s. 14 were not complied with 
and that this was sufficient to justify an 
order under s. 13 (2) of the Act. 
- Tt will appear from the provisions of the 
Act, that the Board is empowered to pass 
an order under sub'e, (2) of s.13 only if 
a statement of debts is not furnished in 
compliance with a notice issued under sube 
8. (1) and for no other reason. In the 
present instance that statement had been 
duly furnished as already stated, Oon- 
sequently, the order passed by the Board 
under s. 13 (2) was ultra vires. 

The facts of the case seam to be very 
similar to those in the case reported in 
Taja v. Devi (3) and the decision in that 
case fully supports the view taken by the 
Courts below. The learned Counsel for the 
petitioners has relied cn Gopal Dass v. 
Firm Khushi Ram Behari Lal (4) but the 
facta of that case are clearly distingush- 
able. In that case the question arose 
whether an application made toa Concilia> 
tion Board was competent. There was a 
dispute between the parties as to whether 
the amount of the debts did or did not 
exceed Rs. 10,000, It was held that it was 
for the Board to decide this question and 

(2) A I R 1938 Lah. 14; 175 Ind. Cas. €86; 39 P LR 
891; 11 RL 13. 

(8) A IR 1939 Lah. 327; 41 P L R 242. 


(4) A IR 1938 Lah. 702; 181 Ind. Oas, 743;1L R 
(1938) Lah. 720; 41 P L R203; 11 R L 885. 
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a Civil Court could not go into this matter 
during the pendency of the application be 
fore the Board. 

It has been urged that as a proper appli» 
cation had been made to the Board. by 
the debtor the Board had jurisdiction to 
deal with it and hence any order passed. 
during the subsequent proceedings even if 
it was not in accordance with law cannot be 
said to be “ultra vires”, No authority was 
cited in support of this contention. Accords 
ing to the Full Bench decision in Lachman 
Singh v, Natha Singh (1) where an order of 
the Board is ‘in excess or in contravention 
of the powers conferred cn it, it must be 
held to be ultra vires. This view is also 
supported by Chairman of Giri Munici- 
pality v. Suresh Chandra (5) at pp, 865-63 
and Municipal Committee, Montgomery vV. 
Sant Singh (6) another Full Bench ruling 
of this Court on which reliance was placed 
by the Full Bench. 

In my opinion the decision of the Courts 
below on the question of jurisdiction was 
correct. I accordingly dismiss this petition, 
but as question raised w3s not altogether 
free from difficulty and the petition was 
filed before the pronouncement of the Fall 
Bench decision referred to above, I leave the 
parties to bear their costs in this Court. 


8. Petition dismissed. 


(5) 35 0 859 (£65-€8); 12 O W N 709; 7 OLJ 631, 
(6) AI R1910 Lah, 377; 191 Ind, Oas. 65; 42 PLR 
573; 138 R L 251. 
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MADRAS HIGH COURT 
Referred Trial No. 78 and Criminal Ap» 
peal No. 384 of 1939 
September 20, 1939 
Buen AND Stopsrt, JJ. 

In re BALIJA PULLAYYA—Acouszsp 

Criminal trial—Evidence—Haxpert evidence—Value 
of —Murder case~-Expert’s evidence as to foot-prints 
found near corpse—Judge should form his own opinion 
as to identity of those fooi-printa with those of accused: 
before relying upon such evidence as conclusive against 
accused, 

The expert's opinion is valuable but it must be. 
supported by statements of fact, the accuracy or other. 
wise of which can be verified by the Judge. 

In a murder case before relying on the opinion of 
the expert regarding the foot-prints found near the 
corpse of the victim, as conclusive evidence against. 
the accused, the Judge should form his own opinion 
with regard to the identity of the foot-prints found 
nee the corpse with the foot-prints of the ac- 
cused, 


R. T. and Cr, A, referred by the Sessions 
roa Kurnool Division, dated July 20, 
1 


Lust 


i Mr. -P. C. Parthasarathi, for the Appels 
ant. 

Mr. K. Venkataraghavachari, for the Pbalic 
Prosecutor, for the Crown. 

.Burn, J.—The appellant has been con- 
victed by the learned Sessions Judge- of 
Kurnool of abducting a, woman with intent 
that she might be murdered (s. 364, I, P. 
O.) and also of murdering the same woman 
(s. 302). He has sentenced the appellant to 
death for the offence of murder and to trans- 
portation for life for abduction. The woman 
whom the appellant is said to have abducted 
and murdered was a Kapa Gouramma, a 
widow who lived in Rajoli in the Nizam’s 
Dominions and also had a house in Kuroool. 
She had two daughters (P. Ws. Nos. 4 and 5) 
who were apparently living by prostitution, 
though P. W, No. 5 at the time of the murder 
of Gouramma was said to be in poor state of 
health. The appellant was on terms of illicit 
intimacy with the younger daughter. P. W. 
No. 4, It is alleged that he was supposed 
to be paying her Rs. 6,a month but that his 
payments were irregular and P. W.No. 4's 
mother objected to her association with the 
appellant on accountof his meanness. It was 
alleged that he had once given her a pair of 
kammals and that on a pretext of being ia 
want of money he had taken them back 
from her and pledged them. The mother 
therefore according to the prosecution was 
trying to break of the association between P. 
W. No. 4 and the appellant, and this is sup- 
posed: to have been the appellant's principal 
motive for the murder. The learned Sessions 
Judge thinks that he had another motive 
in that he was badly in need of money and 

. that Gouramma had some cash and also 
some jewels. 

Gouramma’s corpse was found on the 
front verandah of her house in Kurnool on 
the morning of February 20. Her throat 
had been cut and her earlobes also had 
been cut. There is no reasonable doubt 
about the fact that she was murdered by 
scmebody who wanted to steal her jewels 
and whatever else she had, The doctor 
who made the post mortem examination of 
Gouramma’s body on the afternoon of 
Febuary 20, was not able to fix the time of 
death. He said that in his opinion death 
would have occurred between 20 and 40 
hours before he made the post mortem 
examination which was at 5-10 r. m. on 
February 20. According to hia opinion, 
Gouramma must have died some time be- 
tween l A.M, and 9 p.m. on February 19. 
The doctor's evidence does not fix the time 
nearer than that, 
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The evidence against the accused went to 
show that on the afternoon of February 18 
he took Gouramma with him by bus from 
Rajoli to Kurnool. Thare was evidence to. 
show that Gouramma came to her house at 
Kurnool on the evening of that day about 
evening mealtime, and that the appellant 
came to her house about an hour later. 
There was also evidence that the appellant 
was heard talking to the deceased in her 
house at about 10P. m. on February 18, One 
Witness (P. W. No. 11) says that they were 
talking angrily and quarrelling. Nobody ap- 
pears to have seen the appellant leave the 
house of the deceased and according to the 
prosecution he was next seen on the morn» 
ing of the 19th plying his trade as a tailor 
in the main bazaar. Tae appellant was 
arrested on the evening of February 21, in 
his own house in Kuraool. The only other 
evidence of any importanca is that on the 
Cuddapah slabs with which the verandah 
of the deceased's house is floored foot prints 
in blood were found near thecorpse. A foot 
print expert (P..W. No. 6) took impressions of 
the appellant's feet in goat's blood on Oad- 
dapah slabs of a somewhat similar degree 
of smoothness. He said that he was satisfied 
that the foot prints fouud on the Cuddapah 
slabs near the corpse were the foot prints 
of the appellant, Tais is briefly the sub» 
stance of the evidence for the prosscution, 
All tha assessora expressed ths opinion that 
the appellant had not been proved to ba 
guilty either of abduction or of murder. 
The learned Sessions Judge disagresing 
with them has convicted him for both tha 
offences, 

So far as abduction is concerned, there is 
no evidence upon which the appellant could 
be convicted, A persoa is said to abduct 
another person if he “by forca compels or 
by any deceitful means induces any person 
to go from any place,” (e. 362, I. PO), 
In the present case there is nothing to show 
that the appellant compelled Gouramma by 
force to accompany him on February 18 
from Rajoli to Kurnool. There is nothing to 
show that by deceitful means he induced 
her to go. On the contrary P. W. No, 4 the 
younger daugater of the deceased said quite 
clearly that it was sha who had asked her 
mother to go with the appellantto Kuraocol 
“for redeeming the kammals and buying 
sari and ravikkai.” The other daughter 
(P, W, No. 5) does not say anything about 
the accused offering any deceitful induce- 
ment to her mother to persuade her to go 
with him to Kurnool. The conviction for 
abduction is therefore without any founda» 
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tion in the evidence and it must be set 
aside. 

The conviction for murder also, we think, 
must be set aside, The evidence of the prose- 
cution witnesses is gravely discrepant with 
regard tothe date on which the appellant 
and the deceased left Rajoli together to go 
to Kurnool. In the complaint (Ex.E) which 
was given at the Police Station in Kurnool by 
P. W.No. 4 after the discovery of the corpse, 
P. W. No. 4 has stated that the appellant came 
to Rajoil “the day before yesterday (Satur- 
day).” That was of course the} february 18. P, 
W. No. 5 in her statement under s. 164, 
Criminal P. O., (Ex. G) recorded on Febru- 
ary 24, also said that the appellant had 
come to them “last Saturday.” The evidence 
of Masamma, a woman of Rajoli who said 
that he was the discoverer of the corpse, is 
to the same effect. But thie does not fit in 
with the theory of the prosecution. Accord: 
ingto P, Ws. Nos,4 and 5 when the appellant 
came tothem at Rajolihe wanted to per- 
saade Gouramma to allow him to continue 
his intimacy with P. W. No.4. The appel- 
lant, they say, professed repentence and a 
purpose of mending his ways, According to 
P. W. No. 4, 

«accused then toldmy mother not to be angry with 


yim and said that he would redeem the kammals 
gud buy me anew sari and would treat me well,” 


It was in order to redeem the jewels and 
to buy new sari that the appellant was 
going from Rajolito Kurnool. But both P. W. 
No. 4 and P. W. No. Ssay that the new sari 
was to be brought for the festival, i. e., the 
festival of Sivurathri. They both say that 
the date on which the appellant arrived at 
Rajoli was two days before the Sivarathri 
festival, They both say that the festival 
was still to come off. They both say that 
their mother went away promising to re- 
turn for the festival. Both of them, and 
P. W. No. 4 also, say that when P. W. No. 7 
started for Kurnool afew hours after Qouram- 
ma had gone, the daughters begged her to see 
their mother at Kurnool and to remind her 
to come back for the festival. Unfortunately 
for this theory Sivarathri was over on Feb. 
ruary 17. The same blunder appears in the 
evidenceof P. Ws. Nos. 10 and 11 two young 
prostitutes who use one half of Gouramma’s 
“house in Kurnool as their place of business 
though they sleep elsewhere. Both these 
girls said that the accused and Gouramma 
came back on ‘Saturday preceding Sivas 
ratbri.” That Saturday was of course the 
February 11 and not the February 18 
The whcle theory upon which the prosecu- 
icn case is based is therefore groundless, 
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The learned Public Prosecutor, when wa 
heard arguments in this case conceded that 
unless the circumstantial evidence connect- 
ed with the bloody foot-prints could be re» 
lied upon, there was relly no substantial 
case against the appellant. We thought that 
the judgment of the learned Sessions Judge 
with regard to these fool-prints was not 
satisfactory because he had taken the opi- 
nion, of the foot-print expert as conclasive. 
His judgment shows that he did not form 
any opinion of his own with regard to the 
identity of the foot-prints found near the 
corpse withthe foot-prints of the appellant. 
Tho Ouddapah slabs and the specimen foots 
prints had not been sent up tothis Court 
when the appeal first came on for hearing 
and wethoughtit necessary to send for 
them and to examine them ourselves. It is 
not proper for a Judge to be guided in such 
matters as this, entirely by the evidence of 
an expert. The expert’s opinion is valuable 
but it must be supported by statements of 
fact, the accuracy or otherwise of which can 
be verified by the Judge, The result of our 
examination of the footprints, taken with 
the evidence of P. W. No, 6, is that we are not 
ourselves satisfied that the foot-prints found 
near the corpse were made by this appel? 
lant. There were five prints altogether, one 
of them being a fairly complete print of a 
left foot and four being partial prints of a 
right foot. The expert took for comparison 
two prints each of the right and left feet of 
the appeliant. The expert says that he had 
ten reasons for coming to the conclusion 
that the left foot impression which was 
found near the corpse must have been made 
by the appellant. He says that it correse 
ponded to the specimens in general size and 
shape and in the shape and size of the heals. 
He says that the pad and toe impressions 
were: similarly identical, that the distance 
between one toe and the others was the 
same in both sets, that the relative position 
of each toe with the others was the same 
on both sets ofimpressions and so forth. 

Now this is not strictly accurate, The 
pad and toe impressions are not identical. 
In both the specimens made by the appel- 
lant after treading in the blood ofa goat the 
marks made by the toes are very much 
smaller in area than the toe marks found on 
M.O. No. 5. But our principal reason for refus- 
ing to follow the opinion of the expert is con» 
cerned with the partial prints of the right 
foot, These are M. Os, Nos. 4,6,7 and 8 and 
the specimens are M. Os. Nos, 9 and 10, In M. 
Os, Nos, 9and 10 there are clearly marked the 
prints cf all the five toes of the appellant's 
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rightfoot. But in none of the prints on the M. 
Os. Nos. 4, 6, 7 and 8 is there any mark of a 
little toe. The expert has not been properly 
cross: examined with regard to this. He says 
that the impression of the little toe in M, O. 
No. 6 is missing, That is quite true, but he 
does not say that the impressions of the 
little tos is missing also from the other three 
prints of the right foot nor why in spite of 
this difference he still calls the impressions 
“identical”. We find ourselves unable to say 
with any confidence that the foot-prints 
found near the corpse have been made by this 
appellant. The learned Sessions Judge in 
para. 17 of his judgment has stated that 
“the foot impressions found on the slabs are 
shown to be impressions in human blood.” 
This is not, strictly speaking, accurate. It is 
highly probable that they were marks of 
human blood, but these Cuddapah slabs 
were not submitted to to the chemical exami- 
ner and there is no certificate either of the 
chemical examiner or the imperial serologist 
to show thatthe stains in M. Os. Nos. 4,5, 6, 7 
and 8 are stains of human blood. 

There is nothing we think in the conduct 
of the appellant from which it can fairly be 
inferred that he was the murderer of 
Gouramma. The learded Judge's views on 
this point are derived mainly from the evi- 
dence of P, W. 7. This woman lives in 
Rajoli and as already neticed, she says that 
she went to Kurnool a few hours after 
Gouramma. Ske travelled by bandy and 
arrived at Kurncol on the next morning and 
she says that she went to the house of tha 
deceased and found it was locked. She in: 
quired of the shop keeper who lives opposite 
(P. W. No. 9) but he could not tell her any- 
thing about Gouramma. She says that before 
going to Gouramma’s house she had seen the 
accused inthe bazaar and that he had told 
her that Gouramma was in her house, Then 
she says that she went back to the accused 
after she found the house locked and told 
him and he said “Oh, she must be inthe 
becuse, Go and find out.” Then she says that 
she visited him a third time and again he 
told her that Gouramma-would be at home, 
After that she went again to Gouramma’s 
hcuse and on the advice of P. W. No. 9, pushe 
ed at the door and then peeping through the 
chink saw Gouramma lying dead across the 
veran dah in a pool of blood. She says that she 
went and told P, W. No. 9, the opposite shop 
keeper what she had seen but that P. W. No. 
9 advised her to keep quiet as it was no busi- 
ness of hers and there was no need for ber 
to get into trouble about it. But she says 
thet she went again for the fourth time to 
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the appellant and tried to find out what he 
had to say without disclosing what she had 
seen, The accused, she says, replied, “I shall 
giva you one cheera, and I shall give Ohiana 
Rosamma (P. W. No, 4) another cheera,* 
Then the witness says she replied ironically 
to the accused “You have given one woman 
a cheera. Now she is lying on her back. Yon 
may do the same for me” and with these 
remarke she went away to the cart stand, 
purchased her fruits, kept quiet all day, 


travelled by night in a bandy back to Rajoli. 


and then informed the daughters of Gour- 
amma that their mother had been murdered. 
This woman's evidence is entirely unreliable 
and it is rather astonishing that the learned 
Sessions Judge should have paid any atten- 
tion whatever to it-except to denounce it as 
perjury. * 

It is quite incredible that if the accused 
had murdered Gouramma the night before, 
he would have persistently told this woman. 
to goto Gouramma’s hoase because she 
would be foind there. Moreover, when this 
woman made a statement under s, 134, Ori- 
minal P. O., tothe Sub-Magistrate on Febra- 
ary, 24her description of what she said to 
the accused and what he said to her after the 
discovery of the corpse was very different. 
She then said (vide Ex H), “I wentto whera 
Palliah was and inquired him as to whether 
Gouramma had gone.” He replied “Madam, 
she is at the house. Where could she go” 
I said, “You have killed her and laid her in 
the house and often and often you tell me 
that she is at the house. What do you mean 
by your talking in this way.” He turned a 
deaf ear to what all I said to him, He never 
replied to my queriss.” This is a vastly diffe» 


rent account from the one waich she gave. 


in the Sessions Court. Moreover, P. W. No. 
Ythə shop keeper has stoutly denied from 
the first tnat she ever came and told him that 
she had discovered, Gouramma’s corpse. 
The learned Sessions Judge accepts this evis 
dence of P. W. N>. 9 as true bat passes over 
P. W, No, 7’slies with the remark that she 
was merely “trying to attribute to  hərself a 
civic consciousness which she did not possess.’ 
We must observe that thisis not at all, a 
proper attitude for a Sessions Judge to take 
up in the presence of deliberate perjury. 
The evidence of P. W, No. 7 should have been 
rejected in toto. ‘Lhe evidence is quite ins 
sufficient to sustain the conviction of the 
‘appellant for murder. We therefore set aside 
the conviction and sentence of death and 
HNN that the appellant be released fortis 
with. ; : 
N.S, Conviction set aside, 
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OUDH CHIEF COURT 
Application No, 4 of 1940 
December 9, 1940 
Tuomas, C. J. AND AGARWAL, J. 
. Thakur RAGHURAJ SINGH—Arpiicant 
; versus 
Rai Bahadur Lala HARI KISHEN DASS— 
CREDITOR——OPPOSITE Party 
U. P. Encumbered Hatates Act (XXV of 1934 as 
amended by Acl XI of 1939), ss. 4 (5), 9, ll 


Application under s.4 to Collector who passing 
order under s. 6 and forwarding it to Special 
Judge—Notices under sa. 9 and 11 published— 


Board of Revenue cancelling Collector's order due 
to defect inapplication—Special Judge consigning 
case to record room—Subsequent amendment in Act 
and introduction of sub-s. (5), toa.4 by Act XI of 
1939—Applicant’s application for amendment under 
new sub's. (5) to ‘s. 4 allowed by Ooliector and 
amended application forwarded to Special Judge— 
Order of Special Judge ikat fresh notices under ss. 9 
and 11 should be published—Order, held good. 

Sub-s. 5 to s.4, U. P. Encum. Estates Act as 
amended by Act XI of 1939 provides that the 
amendment will be made in accordance with the 
provisione of the Oivil P. O., and provides nothing 
more, It is not prescribed that the subsequent pro- 
cedure will also be in accordance with the Civil 


The applicant applied unders, 40f the Encum. 
Estates Act. The Collector passed an order under 
a. 6 of the Act that the application be forwarded to 
the Special Judge. Notices under ss. 9and 11 
were published. On an application made to the 
Board of Revenue the Board held that the applica- 
tion tothe Collector under s. 4 of the Encum. 
Estates Act was defective because all the members 
of the applicant's family did not join it nor had 
the applicant made any expresa declaration in the 
application of his intention of separating from the 
joint family as required by the second proviso to 
s. 4, Consequently, the Special Judge consigned the 
case to record room. Subsequently Act XI of 1939, 
‘was passed. After the amendments in the Encum, 
Estates Act, the applicant made an application 
to the Collector that his application be amended. 
The upplication was granted and forwarded to the 
Special Judge. The Special Judge passed an order 
that the applicant should give the charges of fhe 
publications, required to be made under ss, 9 and 
11 of the Act: 

Heid, that the argument that the Special Judge 
ought to have proceeded from the stage he had 
reached before, had no force, because all the pre- 
vious proceedings must be considered to have been 
cancelled and he had received the application 
again. Had the amendment been made by the 
Special Judge himself there might have been some 
force in the applicant’s argument but as in this 
case it was made by the Collector the view 
taken by the Special Judge was quite correct 
and notices under ss. 9 and ll should be published 
again, 


App. for revision of the order of the Spes 
cial Judge, lst Grade, Sitapur, dated July 
31, 1940. ; 


Mr, Ali Zaheer, for the Applicant. 
Mr. Niamatuliah, for the Opposite Party, 
- Judgment.—This is an application for 
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revision of an order of the Special Judge 
of Sitapur, dated July 31, 1940. 

The applicant applied under sg. 4 of the 
Encum. Estates Act on October 29, 1936, 
to the Oollector of Sitapur, The Col- 
lector passed an order under s., 6 of the 
Act on November 2, 1936, that the applica» 
tion be forwarded to the Special Judge. 
Notices under ss. 9 and 11 were published 
on July 29, 1936, and February 12, 
1938, respectively. An application was 
made to the Board of Revenue that the 
application to the Collector under e. 4 of the 
Encum. Estates Act was defective because 
all the members of the applicant’s family 
did not join it nor had the applicant made 
any express declaration in the application 
of his intention of separating from the 
joint family as required by the Second 
Proviso to s. 4. The Board of Revenue 
passed an orderon August 13, 1938, that 
the order of the Collector forwarding the 
application to the Special Judge be cancel- 
led. The Special Judge consigned the case 
to the record room on October 10, 1938. 
Matters were at rest for sometime but 
Act No, XI of 1939 was passed and publish- 
ed inthe U.P. Gazette on September 30, 
1939. A new s. 20-A was added which 
provided that any application which was 
dismissed solely cn the ground of some 
defect shall be amended in accordance 
with the provisions of subss, 5 of e. 4. The 
old Act contained four sub-sections of s. 4 
and subss. (5) was added by this amending 
Act, It provides that if an objection is 
taken before the Collector or Special Judge 
that the application is defective and such 
an objection is upheid, the Collector or 
Special Judge as the case may be, shall at 
the request of the landlord amend the 
application in accordance with the provi- 
sions of the Civil P. O. relating to the 
amendments of plaints and shall proceed 
with the case. ` After these amendments in 
the Encum. Estates Act, the present appli- 
cant made an application to the Collector 
on October 10, 1939 that his application be 
amended, The application was granted 
on October 1°, 1939, and forwarded to the 
Special Judge. The Special Judge passed 
an order that the applicant should give 
the charges of the publications, required 
to be made under ss, 9 and 11 of the Act, 
This application for revision is against 
that order and it is contended that no 
further publications under s9, 3 and 11 
were necessary. Section 6 of the Act is to 
the effect that when an application has 
been duly made according to the provisions 


1941 


of 8. 4, the Collector shall forthwith pass 
an order that it be forwarded to the Special 
Judge, When the Board of Revenue held 
that the original application made by the 
applicant was defective and the order of the 
Collector forwarding the application to the 
Special Judge was cancelled, the Special 
Judge had no jurisdiction left and all the 
proceedings came to an end. It is argued 
on behalf of the applicant that after the 
amendment the Special Judge ought to 
have started proceedings from the stage 
that they had formerly reached. The 
amendment was made by the Collector under 
subs. 5 of 8. 4 and after it he should have 
proceeded with the case which he could do 
only. By forwarding the application to the 
Special Judge under s. 6. The Encum. 
Estates Act provides what is to be done 
by the Special Judge when he receives an 
application under 3.6. The argument that 
he ought to have proceeded from the stage 
he has reached before has no force, be- 
cause all the previous proceedings must be 
considered to have been cancelled and he 
had received the application again. Had 
the amendment been made by the Special 
Judge bimself there might have been some 
force in the applicant’s argument but in 
this case it was made by the Collector. 
Section 8 provides that on receiving the 
application under s. 6, the Special Judge 
shall call upon the applicant to file a written 
statement containing full particulara rese 
pecting his public and private debts, the 
nature and extent of his proprietary rights 
and the names and addresses of his cre- 
ditors. Section 9 then enjoins on the Special 
Judge that he should issue a notice calling 
upon all persons having claims in respect 
of the private debts to present to the 
Special Judge within three months of tie 
date of the publication of notice, a written 
statement of their claims. Section 11 pro- 
vides that the Special Judge shall publish 
a notice in the manner specified in s. 9 
specifying the property mentioned by the 
application under g. 8 or by any claimant 
under s, 10, and any person having a claim 
to the property mentoined in such notice 
shall within a period of three months from 
the date of the publication of notice in the 
Gazette make an application to the Special 
Judge stating his claim. It is just possible 
that the applicant may have incurred 
debts between the period the case was 
consigned to the record room and the 
starting of the proceedings again, that is 
between October 10, 1938 and October 18, 
- 1939. These creditors will have no 
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opportunity of putting in their claims if 
noticés are not published under s. 9, and 
these claims can be preferred only within 
three months of the date of the publication. 
It is also possible that there may -have 
been a change of title in the property of 
the applicant, Under s,11 claims to pro- 
perty can be made within three months of 
the publication of notice and if no notices 
are issued these claimants will have no 
opportunity cf putting in their claims. The 
former notices under ss. 9 and 11 were 
published long ago, We are, therefore, of 
opinion thatitis absolutely necessary that 
notices under ss. 9 and 11 be published 
again, 

It is argued that sub-s, 5 provides that 
amendment should be made in accordance 
with the provisions of the Civil P.O. and 
under the Civil P. O. when a suit is dise 
missed and is resiored again, the proceed- 
ings start from the stage they had reached 
pefore. The sub-section provides that the 
amendment will be made in accordance 
with the provisions of the Code and 
provides nothing more, It is not prescribed 
that the subsequent procedure will also be 
in accordance with the Civil P. O. 

We are of opinion that the view taken by 
the lower Court is quite correct and notices 
under ss. 9 and 11 should be published 
again. 

We, therefore, dismiss 
with costs. 

D, Application dismissed, 


this application 


ALLAHABAD HIGH COURT 
Execution Second Appeal No. 571 of 1939 
September 11, 1910 
BRAUND, J. 

BAHADUR KHAN—APPLICantT— 

- APPELLANT 
versus 
BARI TALA AND aNotagR-—Opposita PARTY 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O., XXI, 
r. 103, s. 2(2)—Application under O. XXI, rv. 97 
dismissed as time barred—O. XXI, r. 108, 4fa bar 
to appeal against such order. 

The jurisdiction under rr. 98 and 99 of O. KAT, 
Civil P. O, is very strictly defined and is extreme- 
ly limited. The Oourt can only make an order 
under these rules upon being satisfied of the facts 
which the rules require it to be satisfied of. Ina 
case in which an application under O. XXI; r. 97 
has been dismissed as being time-barred, the order 
dismissing it isnot an order made under -r, 98, r. 99 
or r.101. Order XXI, r. 103 affords no obstacle 
to an appeal. It does not apply. The order is a 
“ decree within the meaning of s.2(2) and is ap- 
pealable. [p. 711, col. 2.) 
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_ Mr. Mukhtar Ahmad, for the Appellant, 

Messrs. Shiva Prasad Sinha and Chatur- 
bhuj Sahai, for the Respondents. 

Judgment.—This is an execution second 
appeal which raises an interesting little 
point. A suit was brought in the year 1934 
by one Zabir-uddin Khan, purporting to 
sue on behalf of Bari Tala, against Bahadur 
Khan for possession of certain premises and 
for rent. On March 25,1935 the plaintiff 
in that suit obtained a decree for possession 
and Zahir-uddin in fact obtained possession 
under that decree. He did not, however, 
manage to retain the fruits of his victory 
because on September 23, 1936 the decree 
was cet aside on appeal and the suit was 
dismissed. In the result, therefore, the 
suit failed. This gave rise to the position 
which is intended to be covered by s. 144, 
Civil P. C., and on March 16, 1937 the 
successful appellant, Bahadur Khan, applied 
under that section for restitution to him 
of the pcssession of which he had been 
deprived under the decree that had been 
set aside. It was held that he was entitled 
to get the property back and an order was 
made accordingly. This order the local 
Amin went to carry out on October 19, 1937. 
But he was met by a gentleman named 
Abdul Rashid—who is in fact Zahir-uddin 
Khan's brother—cleiming that the house 
belonged to him. In this way, the Amin 
was prevented from getting possession, The 
next step was that on October 25, 1937, 
Babadur Khan moved the Oourt under 
O. XXI, 7.97 of Sch. I, Civil P.O. That 
rule provides thus: 


Asa matter of fact, this application came 
to nothing because on January 4, 193», it 
was dismissed for want of prosecution and 
at the same time the application of 
March 16, 1937, was also dismissed for the 
same reason. On the same day however 
that ison January 4, 1938, Bahadur Khan 
launched a fresh application for ’ restitution 
under s. 144, Oivil P. O., making respon- 
dents to that application both Zahir-ud- 
din and Abdul Rashid. On March 1, an 
order was made upon this which, in my 
opinion, amounted to an order for possession, 
What was actually said was that the Amin 
should goto the spot. What was intended 
obviously was thatthe Amin should go to 
the spot and take possession. On March 21, 
the Amin went and he was again prevented 
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from obtaining possession by Abdul Rashid. 
On March 29, 1938, a second application 
was, accordingly, made by Bahadur Khan 
to the Munsif under O. XXI, r. 97, Oivil 
P. O., “complaining of such resistance or 
obstruction” and it is upon that application 
that the orders now in appeal have been 
made. I have actually seen that appli- 
cation and though it is an informal docu- 
ment putting forward a complaint to the 
Munsif it is none the less, in my opinion, 
an “application” within the meaning of 
r. 97 and, indeed, it has been so treated by 
the Oourt. [ find nothing to complain of 
in this. Itcame before the Munsif and to 
put the matter briefly, the Munsif dis- 
missed it upon the ground that it was “time 
barred.” He says: 

“I hold therefore, that the application of the decree- 
holder Bahadur Khan to take action against Abdul 
Rashid Khan to prevent his resistance in delivery of 
possession istime-barred. Bahadur Khan will there- 
fore not get any remedy against Abdul Rashid in 
this proceeding...........The application of Bahadur 
Khan for action against Abdul Rashid Khan is 
dismissed.... .” 

It is perfectly true that in the course of 
bis judgment the Munsif discussed all the 
circumstances and committed himself toa 
number of expressions of opinion on the 
facts, He expressed the opinion that Zahir- 
uddin and Abdul Rashid were brothers 
and that they were each of them a muta- 
walli of a waqf of which Zahir-uddin was 
the managing member. But it is equally 
clear that the ground upon which the 
Munsif disposed of the application was that 
it was time-barred and what he has said 
in other respects in his judgment is in 
In due course this 
was taken on appeal to the Additional 
Oivil Judge of Azamgarh and before him 
the point was taken that no appeal lay. I 
will in a moment discuss the reasons 
advanced why no appeal lay. It is sufficient 
however for the present for me to say that 
the learned Additional Civil Judge dis- 
ee the appeal upon that ground, He 
held : 

“|... Order XXI, r. 103 is absolutely clear that 
no appeal lies from an order on application under 

I, r. 97. In these circumstances I dismiss the 
appeal with costs.” 

That has come on second appeal to me 
and again the point is takea by the respon- 
dent that no second appeal lies, because, 
he says, that if no first appeal lay, then a 
fortiori no second appeal would lie. It 
seems to me that the only question which 
we have to deal with at present is whether 
a second appeal lies which involves the 
question whether a first appeal lies, I think 
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it may be conceded that if a first appeal lay 
then a second appeal would lie and accord- 
ingly the question reduces itself to this, 
namely whether the Additional Civil Judge 
of Azamgarh was right in holding that no 
appeal lay, Now, the argument advanced 
is this, indeed, the learned Additional Civil 
Judge puts it very succinctly when he says 
that no appeal lies from an order on an 
application under O. XXI, r. 97. Tho reason 
why it is said that no appeal lies in those 
circumstances is that r. 103 has provided— 
1 shall refer to the language of it in a mo: 
ment—~that the party who is disappointed, 
Tam using general language, by a result 
of an application under r, 97 should have 
a remedy by suit. And accordingly, it has 
been held many times, on -the principle of 
expressio unius exclusio alterius, that an 
express remedy having been provided the 
ordinary remedy by appeal is excluded, 
Before attempting to apply that to this 
Caseit is necessary for me to read these 
rules somewhat carefully, I have already 
set out r, 97, That is followed by r. 99 
which says: an 

“Where the Court is satisfied thatthe resistance or 
obstruction was occasioned without any just cause 
by thejudgment-debtor or by some other person at 
his instigation, it shall direct that the applicant ba 
put into possession of the property... ..” 

Then comes r. 99 which provides for the 
coverse case, It says this: 

“Where the Oourt is satisfied that the resistance or 
obstruction wasoccasioned by any person (other than 
the judgment debtor) claiming in good faith to bein 
Possession of the property on his own account or on 
account of some person other than the judgment- 


debtor, the Oourt shall make an order dismissing 


the application,” 

And finally by r. 101 it is provided : 

“Where the Court is satisfied that the applicant 
was In possession of the property on his own account 
or on account of some person other than the judgment- 
debtor, it shalldirect that the applicant be put into 
possession of the property.” 

And then follows r. 103 which provides 
the remedy for the party against whom a 
decision under the foregoing rules is made, 
It isin these terms which are very rele- 
vant to be observed for the present pur- 
pose : 

“Any party not being a judgment debtor against 
whom an order is made under r. 98,r.99 orr. 101 
may institute a suit to establish the right which he 
clams to the present possession of the property ; 
but, subject to the result of such suit (if any), the 
order shall be conclusive.’ 


That is what is said to preclude the 
right of appealin this case, namely, that 
there has already been an order dismissing 
the application and that accordingly the 
-only remedy is by bringing a suit and not 
by appeal. Now, the whole foundation of 


` BAHADUR KHAN V. BABI TALA (ALL) 


711 


that argument must rest upon the basis 
that there has been an orderin this case 
under either r. 98, r. 99 or 101. The appli» 
cation was dismissed and accordingly, if 
any rule is to apply it can only ber. 99. It 
is very important to observe what it is 
exactly thatrr. 98 and 99 give the Oourt 
jurisdiction todo. Rule 98 gives the Court 
jurisdiction to give the applicant, who finds 
it difficult to get possession, relief on a 
specified ground, namely, that the Court 
is -frst satisfied that the opposition was 
without just cause. It is only upon that 
ground that the jurisdiction to make an 
order under r. 98 applies at all and no order 
could be made undar. 98 except upon tha 
footing that the Court has found that the 
obstruction was an unjustified one, In 
the same way as regards r. 99 the only 
jurisdiction that the Court has under that 
rale to dismiss the application is upon being 
first satisfied that the resistance or obstruc= 
tion was to put it shortly justified. Accord. 
ingly the jurisdiction under those two 
rules is very strictly defined and is 
extremely limited. The Gourt can only 
make an order under those rules upon being 
satisfied of the facts which the rules require 
it to be satisfied of. 

Now, what has happened in the present 
case ? The application was dismissed by 
the Munsif upon the ground that it was 
time-barred. It was not dismissed by the 
Munsif upoa the ground that he was 
satisfied that Abdul Rashid was a person 
claiming in good faith to be in possession 
of ihe property. On the contrary, so far as 
the obitor dicta go, he was far from satisfied 
that Abdul Rashid was claiming in good 
faith. The truth of the matter is that he 
dismissed the application, not upon any 
ground referred to inr. 99, but upon the 
technical ground that under s. 3, Lim. Act, 
he was bound by statute to dismiss it 
because it wastime barred. How therefore 
can it be said in the words of r. 103 that 
“an order is made under r. 98, r. 99 or 
r. 101?" It is perfectly true that an 
order was made, It is equally true that 
the order'made arose upon an application 
under O. XXI, r. 97. But it is not trae, in my 
judgment, that the order which was made 
was made “under” either r. 98 orr. 99. It 
was plainly made under the Lim, Act and 
nothing else. 

For these reasons, I think it impossible to 
say in a case in which an application 
under O: XXI, r. 97 has been dismissed as 
being time barred, that the order dismiss 
ing itis an order made under r. 98, r. 99. 
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or r. 101, If I am right in so thinking, 
then O. XXI, r. 103 affords no obstacle to 
an appeal. It does not apply, The position 
is therefore that this application was finally 
dismissed by the Munsif under the 
Lim. Act. That was, in my view, a decree 
within the meaning of s. 2 (2), Civil P, C., 
and it was appealable accordingly. I think 
therefore that the learned Civil Judge of 
Azamgarh is wrong when he saya that 
“O XXI, r. 103 is absolutely clear that no 
appeal lies from an order on an application 
under O. XXI, r. 97". Indeed, by those 
words ke has himself expressed the very 
ground upon which I disagree with him. 
What r., 103 prevents is an appeal, not 
from “an order on 8n application under 
O. XXI, r. 97," but from “an order... 
under r. 983, r. 99 or r. 101, That, of course, 
is a very different thing. In my view, an 
appeal from the Muneif's order did lie and 
accordingly the result of the present appeal 
must be that it will be allowed, the order 
dismissing the first appeal will be set aside 
and the case will now be sent back to the 
Additional Civil Judge of Azamgarh for 
him to hear the first appeal. The appellant 
has succeeded in this Ccurt and must be 
entitled to his cosis of this appeal. The 
appellant will be refunded the court-fee of 
this appeal. 


D. Appeal allowed. 


memean 


OUDH CHIEF COURT 
Appeal No. 23 of 1937 
December 13, 1940 
Bennetr AND Gaotam Hasan, JJ. 
RAJ BAHADUR SINGH~Derenpant— 
APPELLANT 
versus 
NAR SINGH MISRA—Pratntirr— 

RESPONDENT 

Civil Procedure Code (Act V of 1908), s, 100— 
Finding of fact — Finding that deed has not been 
executed as guardian of minor, is one of fact— 
Finding on the question of benefit to the minor from 
the mortgage executed by guardian is also one of fact 
—-Minor—Act done by person as guardian when binds 
minor—Transfer not tothe benefit of minor — Trans- 
feree, if can claim any relief on its basis—Transfer 
of Property Act (IV of 1882), as, 91, 92—~Subrogation 
— Right to, when can be claimed—~Voluntary payment, 
tf carries with it rightof reimbursement—Para, 3 to 
8. 92 introduced by Amending Act XX of 1929, if re- 
trospeciive in operation, 

The finding arrived at by the Court below to the 
effect that a certaindocument had not been executed 
by the executant as guardian is a finding of fact and 
oo to challenge in second appeal, [p. 714, 
col, 2. 

The finding on the question of benefit to the minor 
from the mortgage executed by his guardian is equally 
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a finding of fact which is not assailable in second 
appeal, [zbid.) : 

No act done by a person who is the guardian of a 
minor binds ‘the minor, unless the act was done by 
him in his capacity of guardian. It is a question of 
fact in each case whether a particular act done bya 
person was done by him in his capacity of guardian 
or, on his own behalf and on his own recount, In the 
former case, the act binds the minor, provided it was 
otherwise within the power of the guardian; in the 
latter case, it does not. Where the act (mortgage by 
the guardian) does not bind the minorit confers no 
rights whatgoever upon the transferee to claim any 
relief on the basis thereof. [p. 715, col. 1.] 

An officious or voluntary payment carries with it 
no right of reimbursement or of subrogation. 
It isnot in every case in which a man has benefited 
by the money of another, that an obligation to repay 
that money arises. The question is not to be deter-. 
mined by nice considerations of what may be fair or 
proper according to the highest morality. To support 
such a suit there must be an obligation, expressor im- 
plied, to repay. Subrogation as a matter of right, is 
never applied in aid of a mere volunteer. Any one 
who is under no legal obligation or liability to pay the 
debt, is a stranger, and, ifhe pays the debt, he isa 
mere volunteer. Ram Tuhal Singh v. Bisheshwar Lall 
Sahoo (1), 1 Ind. Cas. 913 (D and 186 Ind. Cas, 1 (3), 
relied on. [p. 715, cols. 1 & 2.] 

Querey.— Whether paraj3 of s, 92 of the T. P. Act. 
which was introduced in the T. P. Act, by the Amend- 
ing Act XX of 1929, is retrospective in its opera- 
tion. 186 Ind. Oas. 1 (3) and 174 Ind. Oas. 714 (4),. 
referred to, [p. 715, col, 2.) 


A. against the order of Mr. Justice Ziasul 
Hasan, dated September 13, 1937. 


Mr. P. N. Chaudhri, for the Appellant. 
Mr. N. Banerji, for. the Respondent. 


Judgment.—This is an appeal against 
the judgment and decree dated September 
13, 1937, passed by our learned brother, 
Mr. Justice Zia-vl Hasan, allowing the 
appeal and decreeing the plaintiff's suit for 
possession of the plots in dispute under 
s. 12 (2) of the Oudh Courts’ Act, 

A short pedigree is given below to eluci+ 
date the facts giving riseto this appeal:— 





JUBRAJ SINGH 
i | 
Bisheshwar Singh Pratap Singh 
Bachchi Kuar, widow } 
Anant Bahadur Singh 


Raj Bahadar Singh 
_ (defendant No, 1, 
Appellant. 


i : 
Bhairon Baksh Singh, Sheo Barah Singh 
(defendant No. 2.) (defendant No. 3) 


Jubraj Singh, the ancestor of the defend-. 
ants executed a usufructuary mortgage» 
deed of certain plots of land to Nidhan 
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Kurmi. for a sum of Rs, 
This property is mentioned in list A of 
the . plaint. On July 15, 1913, Anant 
Bahadur Singh and defendants Nos. 2 and 
3 executed jointly a bond for Rs. 465 in 
favour of Ram Nath Kurmi, who is admit- 
-tedly the grandson of Nidhan Kurmi 
(Ex. 3). It appears that Anant Bahadur 
Singh died sometime between 1913 and 
1919. On August 22, 1919, an unregistered 
bond was executed by Mst. Bachchi Kuar, 
the grandmother of defendant No. 1, 
jointly along with defendants Nos. 2 and 
3 in favour of Ram Nath Kurmi for Rs 750 
(Bx. 4), This was stated to be in lieu of 
the previous bond (Ex. 3) and a cash 
sum of Rs. 75. Again on June 30, 
1923, the previous bond (Ex. 4) was ree 
newed by Mst. Bachchi Kuar and des 
fendants Nos, 2 and3 by the execution 
of another bond (Ex. 5) for Rs. 800 in 
favour of the same Ram Nath. In the 
judgment of our learned brother Mst 
Bachchi Kuar is mentioned asthe mother 
of defendant No. 1, but as a matter of 
fact she was the grandmother. Ram Nath 
made a sub-mortgage cf the rights dese 
cended to him from his grandfather under 
Ex. 2,the mortgage deed of December ll, 
1891, to Bhagirath, the brother of the 
plaintif. On August 5, 1927, Mst. Bachchi 
Kuar executed a possessory mortgage of 
certain property described in list B of the 
plaint in favour of the plaintiff for 
Rs. 1,800, The money due under the mort- 
gage deed (Ex. 2) for Rs. 1,000 and the bond 
(Ex. 5) for Rs. 800, was made payable under 
KS oor eeae The mortgage deed is 
x1, 
On March 19, 1985, the plaintiff institute 
ed the suit out of which the present 
appeal arises for the recovery of- posses- 
sion as mortgagee over the plots men 
tioned in list B of the plaint on the allega- 
tion that the plots in question were in 
his possession on the basis of the mortgage 
deed dated August 5, 1927, (Ex. 1) since 
he had paid the mortgage money amounts 
ing to Rs. 1,800 to Ram Nath Kurmi and 
that in November 1984 the defendant No. 
1, appellant before us, had forcibly dispos- 
sessed him fromthcse plots. The plaintiff 
also- claimed mesne profits to the extent of 
Rs. 50 against the defendant No. 1. The 
alternative relief claimed in the plaint was 
that in case the mortgage deed (Ex. 1) 
was held not binding on defendant No, 1, 
then a decree for the mortgagee possese 
sion over the plots mentioned in list A of 
the plaint be passed in favour of the 


1,000 (Ex. 2), 
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plaintiff on the ground that he had dis” 
charged the prior mortgage deed of 1891 
in gcod faith, and that defendant No. I 
had benefited by that payment. 

The defendants Nos, 2 and 3 substane 
tially admitted the plaintiff's claim, but 
alleged thatthe plaintiff was not entitled 
to recover possession of the plots given in 
list A of the plaint in any case. Defend- 
ant No.l contested the suit, He denied 
allthe deeds and bonds referred to above, 
excepting the mortgage-deed (Ex. 2) dated 
December 11,1891, exsented by his great 
grandfather. He denied that Mst. Bachchi 
Kuar washis guardian and asserted that 
he being a minor was not bound by the 
deeds executed by ber who was not his 
guardian and that the said deeds were not 
executed for his benefit, There was also 
a denial in regard tothe intelligent oxe- 
cution of the deed by Mst. Bachchi Kuar, 
who was alleged tobe an illiterate aged! 
woman with defective sight and hearing. | 

The trial Oourt held that Mst, Bachchi 
Kuar did not execute the mortgage deed 
(Ex. 1) in favour ofthe plaintif in the 
capacity of a guardian. Ii further held 
that Ex. 1 wes not valid and binding as- 
against defendant No. 1 and that the same 
had vot been executed for his benefit. 
Lastly the trial Court held that the plaintiff 
could not be subrogated to the position of 
the prior mortgagee Nidhan Kurmi by 
paying Ram Nath and was not entitled 
to claim the possession of property either 
ln the same connec 
tion it found that Ram Nath had made a. 
sub-mortgage of his rights to Bhagirath. 
and the plaintiff had not proved that. 
Bhagirath was dead nor that he was either — 
an heir or transferee of Bhagirath. 

The loxer Appellate Qourt after con- 
sidering the entire evidence on the record 
and the circumstances of the case, records 
ed a finding that neither from the terms. 
ofthe mortgage deed (Ex. 1) nor from the 
surrounding Circumstances it appears that 
Mst, Bachchi Kuar executed the mortgage» 
deed as guardian of Raj Bahadur Singh 
and mortgaged his property to the appel- 
lant on his behalf, The lower Appellate 
Court further found that the morigage-deed 
was not executed for the benefit of the 
defendant No. 1. In regard to the considera- 
tion of Rs, 1,009 of Ex. 2, tke prior 
mortgage, its finding was that the said 
sum of Rs, 1,000 was not exclusively pay- 
able by the defendant No. 1, but was 
equally binding on defendants Nos, 2 and 
3 as well, who were the heirs and succes- 
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sors of Jubraj Singh. Although the plaint- 
iff had pleaded an oral partition between 
defendant No. 1 on the one hand, and 
defendants Nos. 2 and 3 on the other hand, 
and the effect was admitted by defendants 
Nos, land 3 in their written statement, yet 
it was denied by the defendant No. 1. 

. The lcwer Appellate Court held that there 
was abeolutely no evidence to prove the alleg- 
ed partition. In this view of the matter, the 
finding of tke lower Appellate Court was 
that defendant No. 1 derived no benefit frem 
the mortgage (Ex. 1) so far as its con- 
sideration of Rs, 1,000 was concerned. As 
regards the second item of Ra. 900, the 
lower Appellate Court found that this debt 
was barred by time and Mst. Bachchi Kuar 
had no right whatever to acknowledge the 
liability with regard to this debt. In the 
result the lower Appellate Court found that 
Ex. 1, executed by Mst. Bachchiin favour 
of the plaintiff on behalf of defendant No. 
l,—the basis of the suit—was not binding 
upon tke defendant No. 1. Upon the ques- 
tion whether the plaintiff was entitled to 
subrogation within the meaning of e. 92 
of the T. P. Act, the lowar Appellate Court 
agreed with the view taken by the trial 
Court and „held that the payment made 
by the plaintiff to Ram Nath was wholly 
unauthorised as he had transferred hia 

. mortgagee rights to Bhagirath, who had not 
been proved to be dead, Further the lower 
Appellate Court held that the plaintiff was 
not one of those persons mentioned in ss. 
91 and 92 of the T. P. Act and as such not 
entitled to subrogation. The plaintiff 
preferred a second appeal to this Court. 
Oar learned brother, Mr. Justice Zia-ul- 
_ Hasan, set aside the finding of the Oourts 

below to the effect that Ex. 1 had not been 
executed by Mst. Bachchi Kuar as guar- 
dian of defendantNo, 1. He was of opi- 
nion that this was a technical ground 
upon which the suit should not have been 
thrown out. He also came to the conclusion 
that Mst. Bachchi Kuar described herself 
as the owner of the mortgaged property, 
yet this wasa pure mistake on the part 

of the person drafting the deed and felt 
justified in assuming that the deed in 
favour of the plaintiff was intended to be 
executed by her not personally but 
as guardian of the defendant No. 1. 

As regards the finding of the Court below 
that defendant No. 1 had not been benefited 
by the mortgage deed (Ex. 1), the learned 
Judge was of opinion that this point was 
wholly irrelevant for the purpcses of the 
suit in which the plaintiff only wants to be 


RAJ BAHADUR SINGH V. NAR SINGH MISRA (OUDH) 


192190 


subrogated to the position ofthe prior mcrt- 
gages, and is not suing for the enforcement 
of his mortgage. 

Lastly on the question of law he held 
that the plaintiff was entitled to subrogation 
ag the case comes within the purview of 
s, 91 (a)of the T. P. Act. In other words,” 
he is a person who has an interest in, or 
charge upon, the property mortgaged or: in 
or upon the right to redeem the sams. The 
learned Judge observed that the plaintiff 
being a subsequent mortgagee of the land 
had undoubtedly an interest in the mort- 
gaged proparty and was thus entitled to 
redeem the prior mortgage under s. 91 and 
as such he is entitled to subrogation under 
s. 92 of the Act. 

In the result the appeal was allowed and 
the plaintiff was decreed possession of the 
plots originally mortgaged by Jubraj Singh 
with Nidhan Kurmi (vide list A of the 
plaint). As regards the first point, we are 
of opinion that the finding arrived at by 
the Court below to the effect that Ex, 1 had 
not been executed by Mst. Bachchi Kuar 
as guardian of defendant No. 1, was a find- 
ing of fact supported by evidence on the 
record and was not open to challenge in 
second appeal. There was, therefore, no 
legal ground to reverse that finding in 
second appeal under s, 100 of the Civil P. 0. 

As regards the second point, our learned 
brother did not express any opinion on the 
merits of the finding arrived at by the 
Courts below that defendant No.1 had not 
benefited by the mortgage (Hix, 1) executed 
by his grandmother in favour of the plain- 
tiff, We must, however, hold that the find- 
ing on the question of benefit to the minor 
is equally a finding of fact which is not 
assailable in second appeal. We are fur- 
ther of opinion that the position that the 
question of benefit is not relevant for the 
purposes of the case is not legally correct, 
If Ex. 1 is not binding upon defendant 
No, 1 either because Mst. Bachchi Kuar had 
no right in law to execute such a deed on 
his behalf or on the ground that the defen- 
dant No. 1 received no benefits thereunder, 
the position in law would be that the 
plaintiff will derive no title from Ex. 1 and 
will consequently have no locus standi to 
maintain the suit, The recital in Ex, 1 
shows that Mst. Bachchi Kuar treated here 
self as the owner of the property sought to 
be mortgaged and described herself as such. 
The deed made no mention of the fact that 
the property sought to be mortgaged be- 
longed to the minor, viz, defendant No, 1 
Sir Dinshah Mulla in his well known work 
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on Hindu Law (1940 Edition, p. 470, para, 
528) says :— 


“The natural guardian of a Hindu minor had 
power, in the management of his estate, to mortgage 
or sell any part thereof in a case of necessity or for 
the benefit of the estate.” 

Further at p. 571, para. 529 rune thus :— 

“The natural guardian has power to enter into 
contracts and to do all other acta which are reason- 
able and proper for the protection or benefit of the 
minor's property and for the advantage of the 
minor.” 

Further at p. 572 the following passage 
occurs :— ý 

“No act done by a person who is the guardian of a 
minor binds the minor, unless the act was done by 
him in his capacity of guardian, It isa question of 
fact in each case whether a particular act dono by 
@ person was done by him in his capacity of guardian 
or, on his own behalf and on his own account. In the 
former case, the act binds the minor, provided it was 
otherwise within the power of the guardian; in the 
latter case, it does not,” 


Having regard to the finding of the lower 


Courts which we have accepted as final 
and binding upon us in second appeal, we 
are satisfied that Ex. 1 is not binding on 
defendant No. 1 and consequently confers 
no rights whatsoever upon the plaintiff 
to claim any relief on the basis thereof. - 
- The only other question which re- 
mains-for decision is whether the plaintiff 
could in the circumstances of the present 
case, be regarded asa person entitled to 
redeem the property within the meaning of 
cl. (a) of s. 91 of the T. P. Act. Itis true 
that according to receipt (Ex. 7) dated 
May 4, 1928, the plaintiff is alleged to have 
paid Rs. 1,000 to Ram Nath, who issued 
the receipt (Ex. 7) to him, This payment 
in our opinion must’ be regarded in the 
circumstances of the case to be purely 
voluntary and the plaintiff respondent can 
derive no advantage therefrom, An officious 
or voluntary payment carries with it no 
right of reimbursement or of subrogation. 
In Ram Tuhal Singh v. Bisheshwar Lall 
Sahoo, (L. R 21. A, 131) (1), it was observ- 
ed by their Lordships of the Privy Council 
“Tt is not in every case in which a man .has bene- 
fited by the money of another, that an obligation to 
repay that money ariees, The question is not to be 
determined by nice considerations of what may be 
fair or proper according to the highest morality. To 
support such a suit there must be an obligation, 
express or implied, to repay. It is well settled that 
there is no such obligation in the case of a volun- 
tary payment by A of Bs debt.” 


Tn a leading case on the subject, Gur Deo 


Singh v. Chandrikah Singh, (I. L. R. 36 
Oal, 193), (2), referred to approvingly by 


(121A 131; 15BL R 208; 22 W R 305; 3 Sar. 477, 
3 Suther 136 (P O). 
-~ (2) 36 O 193; 1 Ind, Cas. 913; 5 O L J 611. 


RAJ BAHADUR SINGH v. NAR SINGH MISRA (OUDH) 


715 


their Lordships of the Judicial Committee 
in Janki Nath Roy v. Pramatha Nath 
Malia, (1940 0. W. N. 83) (3), it was held by 
Mookerjee, J. that 

_ “That principal is, that subrogation as a, matter 
of right, is never applied in aid of a mere volun- 
teer. Legal substitution into the rights of a creditor 
for the benefit ofa third person takes place only 
for his benefit, who, being himself a creditor, satisfies 
the lien of a prior creditor, or for the benefit of a 
purchaser, who extinguighes the encumbrances upon 
its estate, or of a co-obligor or surety, who dis- 


. charges the debt, or of an heir, who pays the debt 


ofthe succession. Any one who is under no legal 
obligation or liability to pay the debt, is a stranger, 
and, if he pays the debt, he is a mere volunteer.” 

Having regard to the view enunciated 
in the above cases, we are of opinion that 
the plaintiff is not subrogated to the rights 
of the prior mortgagee. 

It may also be pointed out that our learn» 
ed brother, Mr. Justice Zia-ul Hasan was 
not quite correct in stating that the plaintiff 
being a subsequent mortgagee of the land 
had undoubtedly ‘an interest in the morte 
gaged property and was thus entitled to 
redeem the prior mortgage under ss. 91 and 
92 of the Act. We have examined the 
record and we find that although some of 
the plots are common to the two deeds 
Exs. 1 and 2, yet some altogether different 
property has been mortgaged ‘under Ex. 1 
which is the basis of title of the plaintiff- 
respondent. f 

It has also been argued. on behalf of the 
defendant-appellant that para. 3 of s. 92 
of the T. P. Act, which wasintroduced in the 
T. P, Act by the Amendment Act XX of 
1929, is retrospective in ifs operation and 
consequently the plaintif-respondent is not ` 
entitled to subrogation in the absence of a 
Yegistered instrument executed by the 
mortgagor. On the other hand, it has been 
contended on behalf of the platatiff-respons 
dent that the mortgage (Ex. 1) was executed 
in 1927 long before the Amending Act ef 
1929 was passed and must be governed by 
the old law and that in any case s. 92 has 
no retrospective effect. Reference has been 
made in this connection to Maulla’s 
Transfer of Property Act (2nd Edition, 
1936, p. 512) Kundan Lal v. Faqir 
Bakhsh (19388 O. W. N. 401) (4), and 
to a decision of their Lordships of the 
Judicial Committee in Janki Nath Roy v. 

(3) 1940 O W N 83;186 Ind, Oas.1;21P LT 69,51 
L W 116; 44 OW N 261; A I R1940P O 38; 12RPO 
128; 1940 OL R 104; 6 BR 339; 71 OL J 67; 42 Bom, 
L R 338; (1940) LM LJ 446; I L R (1940) 1 Oal. 291; 
(1940) Kar. (P 0) 88 Sup; 67 IA 82; 42 P LR 432; 
(1910) A L J 550(P 0). 

(4) 1938 O W N 401; 174 Ind. Oas, 714; 10R 0264 
1938 O L R 204; AIR 1938 Oudh 127; 13 Luck 761; 14 
Luck 71. 
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Pramatha Nath Malia, (1940 O, W. N. 83) 
(3). In the view that we have taken we do 
not consider it necessary to express any 
opinion on this point. 

The’ result, therefore, is that we allow 
the appeal, set aside the judgment and 
decree passed by our learned brother 
restore the decree of the two lower Courts 
and dismiss the plaintiff's suit witb costs 
in all the Courts, 


D, Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
au SIONER’S COURT 
Civil Appeals Nos. 72/24 and 75 of 1940 
i June 1,1940 
: ALMOND, J. O. 
Diwan PANNA LAL AND ANOTBER—- 
APPELLANTS 
i versus 
Raizada Dewan NARINDAR NATH-- 
RESPONDENT 

N.-W. P, P. Agriculturists Debtors’ Relief Act (IV 
of 1939), ss. 9, 34—-Application under s. 9 = Interfer- 
_ ence declined —Order does not come under s. 47, Civil 

Procedure Code (Act V of 1908), and hence no appeal 
lies— Questions whether petitioners were agriculturists 
within meaning of Act and whether they had made 
such paymentas to entitle them to relief under Act, 
are questions of fact, 

An order dechining to interfere on an application 
made under s, 9, N.-W.F. P. Agri. Debtors’ Relief 
Act, is not a decision under s. 47, Civil P. O., and 
therefore no appeal lies from such an order. 

Question whether the petitioners were agriculturists 
within the meaning of Act IV of 1939 and whether 
they had made such payments as to entitle them to 
relief under the Act are purely questions of fact 
which are precluded from consideration by the 
Judicial Commissioner’s Court under the provisions 
of s. 34, N,-W.T, P. Courts Regulation. 


C. As. against an order of the Senior Sub» 
Judge, Kohat, dated March 12, 1940. 


Mr. Gul Muhammad, for the Appellant. 
Lala Charajit Lal, for the Respondent. 


Judgment.— This order will cover appeal 
Nos, 72 and 75 of 1940. The former is Dimen 
ed by D. Pannalal and D. Basharam two 
brothers against an order of the Senior Sub- 
ordinate J udge, Kohat, declining to interfere 
on an spplication made by them under s. 9, 
N. W.F. P, Agriculturists Debtors’ Relief 
Act, IV of 1839, The decree-holder in that 
< case is Raizada Diwan Narindar Nath. The 
second 18 presented. by D. Pannalal alone 
against a similar order of the same Court 
refusing to interfere in a decree held by 
R. B. Makhansinghb. The trial Court held in 
both cases that D, Pannalal was an agricul: 
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turist within the meaning of the Act but 
that in the first case the decree-holder had 
not been allowed any interest and in 
the second case Pannalal had not paid more 
than double the amount of the original debt 
and was therefore not entitled to any relief. , 
He held that D. Basharam was not an 
agriculturist within the meaning of the Act. 
The first question which arises in these 
two cases is whether any appeal lies against 
the order of the Senior Snbordinate Judge, 
It is contended by learned Oounsel for the 
appellants that the decision of the original 
Court is one undar s, 47, Civil P, O., and is 
therefore appealable as a decree. It may be 
noted that in the Act itself no provision has 
been made either for appeals or revisions 
against orders passed under that section ; 
nor does the Act say in so many words that 
the finding of the Court which passed the 
decree is to be final. In my opinion, these 
decisions cannot be regarded as decisions 
under s. 47, Civil P. O. In the first place the 
section itself states that relief is to be given 
under the section notwithstanding anything 
contained in the Oivil P. O. Furthermore 
it is clear that circumstances would arise 
in which a decision would have to be given 
under s. 9 which could not possibly be con- 
sidered to be a decision under s. 47 of 
the Code, Under s. 9 of tha Act it is the Court 
which passed the decree which has to enter- 
tain the application; unders. 47 of the Code 
it is the Court which is executing the decree 
which has to make the decision. It is obvious 
that these two Courts are not always the 
same, Under s. 39, Civil P. O., the Oourt 
whieh passed a decree can send the decree 
for execution to a Oourt outside its territo- 
rial jurisdiction or toa competent Court of 
jurisdiction subordinate to it, Take the 
instance of a decree which has been trans- 
ferred by the Court which passed it toa 
Court of competent jurisdiction subordinate 
to it. If an application were made under s. 47, 
Civil P.O., it would have to be decided by 
the subordinate Court, If however an appli- 
cation under s, 9 of Act IV had to be decided 
it would have tobe decided by the Court. 
which passed the decree. It is clear theres 
fore, in my opinion, that the decisions ia 
these two appeals are not decisions under 
s. 47, Civil P. O., and therefore no appeal 
lies. There is some doubt as to whe- 
ther an application for revision would lie, 
but: I take it for the purposes of these two: 
appeals that such an application would lie. 
There are no grounds for interfering on the 
revision side. The only two questions before 
the Court below were; whether the peti-e 
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tioners were sgariculturists within the mean- 
ing of Act IV 1439 and whether they had 
made such payments as to entitle them to 
relief under the Act. Those questions are 
purely questions of fact which are precluded 
from consideration by this Court under the 
. Provisions cf s. 34, N. W. F. P. Courts Regu- 
lation. I see therefore no reason for treating 
these appeals as revisione, I dismiss the 
appeals with costs on the ground that no 
appeals lie. Pleader’s fee Rs. 30. 


D. Appeals dismissed, 


tent 


OUDH CHIEF COURT 
Civil Reference No. 1 of 1939 
March 6, 1940 
Yorkg, J, 

Mst. NAIRULNISA AND aNoTaBR— 
PLAINTIPF3— APPLIOANTS 
versus 
AKHTIAR HUSAIN AND OTABRS— 
DEFEN DANTs—RESPONDENTS 

Stamp Act (IT of 1899), 5.35 (a) (i), (viii) as 
amended by United Provinces—Case under Stamp 
Act-Uniformity in views of Oudh and Allahabad 
High Courts—Lease creating monthly tenancy ter- 
minable on month's notice not mentioning any period 
of duration whether falla. under s. 35 (a) (i) or 
s. 35 (a) (viii). 

Uniformity between the Oudh Chief Oourt and 
the High Court at Allahabad is clearly desirable in 
a case under Stamp Act affecting the revenue of 
the Province unless there appears some strong rea- 
son for declining to agree. 

A lease with reference to a monthly tenancy ter- 
minable by notice on either side is nota lease for 
a term less thana year buta lease for an indefi- 
nite period or term, A lease creating a monthly ten- 
ancy, terminable on a month's notice, and not 
mentioning any period of duration of the lease, ia 
not a lease ‘purporting to be for a term of less 
than one year’ and does not fall under Art. 35 (a) 
(i) of the Stamp Act, Such leases are not leases 
purporting to be fora term of less than one year 
and do not fall under Art. 35 (a)(i) of the Stamp 
Act but fall, under Art. 35 (a) (iv) which is now 
Art. 35 (a) (viii) (as amended by United Provinces) 
which relates to cases where the lease does not 
purport tobe for any definite term, and such in- 
struments should not be admitted in evidence with- 
out the payment of duty and penalty under a 35, 
51 Ind. Oas. 221 (1), dissented from, 175 Ind. Oas, 
313 (2), 185 Ind. Oas. 297 (3), 145 Ind, Oas. 674 (4) 
and 180 Ind. Cas, 651 (5), followed. 


O, Ref. made by the Ohbief Inspector of 
“Stamps and Govt, Offices, U. P. 


Mr, Kashi Prasad, for the Applicant. 

Mr. Naziruddin, for Opposite Party Nos, 
1 and 2. 

Mr. H, K. Ghose, for the Crown, 


Order.—This is a reference under s. 61 
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of the Stamp Act by the Ohief Inspector 
of Stamps, exercising the powers of a 
Collector under Govt. notification 
No. 0-4135/X-525 dated August 20, 1928, 
asking for a declaration in terms ofs. 61 
(2) of the Stamp Act. This reference has 
arisen inthe following circumstances : 


One Mst. Achhan Bai described as a 
Primadonna of Lucknow, left property 
and asthe ultimate result of that fact 


there followed a suit for partition between 
her representatives in the Oourt of the 
Oivil Judge, Lucknow. In this suit various 
parities were anxious to prove their indivie 
dual possession over specific items of 
property, and one of the parties filed 10 
documents of the nature of leases as 
evidence of possession. The Chief Inspector 
of Stamps in inspecting reesrds of the 
Court of the Civil Jadge examined these 
documents on February 2, 1937, and report» 
ed tothe Civil Judge that the 10 documents 
were leases for an indefinite period, and 
he asked the Civil Judge to impound them 
and realise the deficiency in duty and tke 
necessary penalty under the provisions of 
s. 39 of the Stamp Act. The Ohief Inspes- 
tor of Stamps did not refer to any parti. 
cular case butmerely remarked that each 
of these was chargeable with duty as ona 
lease for an indefinite period or term, and 
chargeable therefore with the rate of duty 
mentioned in s, 35 (a) (év) now 35 (a) (viii) 
of the Stamp Act, In reply tothe letter of 
tbe Junior Secretary :Board of Revenue, 
forwarding extracts from the inspection 
reports of the Chiefinspector of Stampa 
the learned Civil Judge wrote, 

“Papers Nos. 290A, 292A, 294A, 295A, 297A, 298A, 
390A, 802A, 303A and 304A are leases on monthly 
tenancy. The Inspector considers that they are 
leases for indefinite period, although they happened 
to be leases from month to month, A reference 
1046 Calcutta p. 804 [Amelia v. Ibrahim 
Ishak (1)) will show that such leases fall 
within the purview of Art.35 sub-cl. (L) Ist Schedule 
of the Indian Stamp Act andare chargeable with a 
stamp duty of 8 annas payable on a bond under 
Art. 15 of the Stamp Act.” 

The Ohief Inspector. of Stampsis not 
satisfied with this decision and has theres 
fore made this reference. 

The learned Assistant Govt, Advocate 
in support of this reference contends 
that in the case referred to by the 
learned Oivil Judge Amolia v. Abrahim 
Ishak (I. L. R, 46 Oal., 804) (|) the -learned 
Judges realiy decided that the proper 
stamp duty was the same duty as for a 
bond referred toin Art, 15 on the admis» 


(1) 46 © 804; 51 Ind, Cas, 221; 23 O WN 398: A I 
R 1919 Cal. 200. 
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sion of learned Counsel that the tenancy 
was amonthly tenancy consequently came 
within Art. 35, el. (a) subecl. (1) of the First 
Schedule of the Indian Stamp Act, that is 
to say, “thelease purports to be for a term 
of less than one year”. There was no 
discussion in this judgment as to whether 
a lease with reference to a monthly tenancy 
terminable by notice on either side is 
really alease for aterm less than a year 
or a lease for an indefinite period or 
term. The learned Assistant Govt. Advo- 
cate pointed out that that case has been 
considered and dissented from in several 
cases. It was first dissented from in 
Mangal Puri v. Baldeo Puri (I. L. R. 1938 
All., 481) (2), in which it was held that 

“A lease creating a monthly tenancy of a house 
terminable on a month's notice, and not mentioning 
any period of duration of the lease, is not a lease 
‘purporting to be for a term of less thanone year’ and 
does not fall under Art. 85 (a) (4) of the Stamp Act, 
A lease for less than one year means a lease for 
some specified period which is less than twelve 
months. Thelease in question is for an indefinite 
period, and is a lease which‘does not purport to be 
for any definite term’ and falls under Art. 35 (a) 
(viii) of the Stamp Act (as amended forthe United 
Provinces). 

Uniformity between this Court and the 
High Court at Allahabad is clearly desir- 
able in a case ofthis kind affecting the 
revenue of the Province unless there 
appears some strong reason for declining 
to agree with the viess of the learned 
Judges.of that Court. So far from there 
being anything of the kind the view taken 
in tbis case has been followed by the 
Lahcre High Court in Noor Ahmad v. 
Mahmud Ali (L L. R. 20 (1939) Lahore, 201) 
(3) relying upon this case of the Allahabad 
High Court and also upon “Jn the matter 
of Burmah Shell Oil Storage & Distributing 
Company of India” (I, L. R. (19338) 55 All, 
874) (4), and by the Madras High Court in 
Samual Koilpillai Skinner v, Arunachalam 
Pandaram (I. L. R, 1989 Mad, 384) 
(5) in which also these two cases of the 
Allahabad High Court have been referr- 
ed to with approval. 

Learned Counsel for the 
thatis the parties who filed these docu» 
mentis in Court, has been unableto show 
any case in whish tke Calcutta case has 

(2) I L R (1938) All. 481; 175 Ind. Cas, 313; (1938) 
A LJ 324; A IR 1588 All. 304; 1938 RD 495; 10 
R A 680; 1938 A L R 409, 

(3) I L R (1939) Lah. 201; 185 Ind. Cas. 227; AIR 
1939 Lah. 531; 41 P L R713; 12 RL 282 (2). 

(4) 55 A £74; 145 Ind. Cas. 674: (1933) A L J 749; 
A I R1933 All. 735;6 R A 145 (F B} 

(5) IL R(1939 Mad. 384; 180 Ind. Cas, 651; 49 
L W 253; AIR 1939 Mad, 356; (1939)1 M L J 350; 
(1939) M W N 256; IIR M740. 
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been followed, and he only seeks to argue 
that in these ordinary month to month 
leases the term is to be taken as.one month, 
an argument which has been considered 
and rejected in the cases to which I have 
referred already. 

In these circumstances, I have not the 
slightest hesitation in holding that the 
case relied upon by the learned Civil 
Judge isno longer good law and should 
not be followed inthis Court. Following 
the decisions of the Allahabad, Lahore and 
Madras High Courts to whien I have 
referred above, I hold that these leases are 
not leases purporting to be for a term 
of less than one year and do not fall under 
Art. 35(a) (i) of the Stamp Act but do fall, 
as stated by the Chief Inspector of Stamps 
under Art, 35 (a) (iv) which is now Art. 35 
(a) (viii) which relates to cases where the 
lease does not purport to be for any 
definite term, and asI am of opinion that 
these instruments should not have been 
admitted inevidence without the payment 
of duty and penalty under s. 35 as stated 
in the original inspection note of the Ohief 
Inspector of stamps, I grant a declaration 
tothat effect and hold that the amount of 
duty with which these 10 documents are 
chargeable are those stated in the state- 
ment enclosed with the letter of the Ohief 
Inspector of Stamps by which this refer- 
ence has originated. These documents 
originally fled in suit No. 55/1/25/89 of 
1936-37 in the Court of the Civil Judge 
of Lucknow are now inthis Oourt in 
Civil Reference No, 1 of 1939, As the 
suit has since been decided by the Civil 
Judge, Lucknow, and an appeal (First 
Civil Appeal No. 21 of 1938) is now pend- 
ing in this Court, I direct that these docu: 
ments should be impounded and defi- 
ciencies of Rs. 28-40 on the ten documents 
as shown in the chart attached to the 
reference with a penalty of Rs. 282-8-0 be 
realised. A copy ofthis order be sent to 
the Chief Inspector of Stamps and the 
Registrar of this Oourt shall take necese 
sary steps under s, 61 (3) of the Indian 
Stamp Act. 

D. Reference answered. 
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BOMBAY HIGH COURT 
Second Appeals Nos, 685 and 686 of 1937 
Respectively 
July 4 & 22, 1940 
| BROOMFIBLD AND Divatia, JJ. 
SURAT BOROUGH MUNICIPALITY— 
APPELLANT 
versus 
SARIFA KARUNNISSA BEGAM SAHEB 
` RESPONDENT 

Bombay Municipal Boroughs Act (XVIII of 1925), 
sa. 104, 105, 203—Suit under s. 203 to recover 
arrears of taxes barred by limitation—If can be 
recovered by distress warrant under s. 105, 

Section 105 is not subject to any period of 
limitation and the provisions of this section are 
applicable even ifthe period for bringing a suit 
to recover the arrears of taxes under s. 203 has 
expired. Such taxes can, therefore, be recovered by 
distress warrant under s. 105, 

S.A from the decision of the District 
Judge, Surat, in Appeal No, 78 of 1936. 


Mr. N. N. Majumdar (in Nos, 685 and 686)» 
for the Appellant. 

Messra. M. P. Amin and H. M. Choksi (in 
No. 686), for the Respondent. 


Second Appeal No. 686 of 1937 

Broomfield, J—The question of law in 
this second appeal is whether a munici- 
pality can recover arrears of unpaid taxes 
by distress warrants when its remedy to 
recover them by suit is barred, The 
plaintiff- respondent, whois a house-holder 
and tax-payer residing in the Surat Mu- 
nicipality, was liable to pay certain taxes 
and in dus course received bills and 
notices of demand under s. 104, Bom. 
Municipal Boroughs Act. ‘The taxes were 
not paid, and though the municipality 
might. have taken action under s. 105 by 
issuing distress warrants, it did not do 
so but carried forward the arrears of 
taxes from yearto year. Ultimately action 
was taken under s, 105, distress warrants 
were issued, and the plaintiff paid the taxes 
under protest. Subsequently, she filed a 
suit for refund of the taxes levied by 
distress alleging that the municipality 
had no right to recover them in that way 
because at the time the distress was 
levied, a suit to recover these arrears of 
taxes would have been time-barred. The 
facts are given in full detailin the judg- 
ments of the lower Courts, and for the pur- 
posa of deciding the point of law they need 
not be set out more fully. 


The trial Court decided that the muni- 
cipality, when acting under s. 105, was 
bound by the law of limitation and was 
not entitled to take advantage of that 


SURAT BOROUGH MUNIOIPALITY V. SARIFA KARUNNISSA (BOM) 


719 . 


section at a time when a suit under s. 203 
of the Act would have been time-barred, 
Tha municipality was therefore ordered to 
refund such proportion of the taxes which 
were the subject-matter of the suit as the 
Court held not to have been in time. The 
District Court confirmed the decree of the 
trial Court, The only question we have to 
decide is whether s. 105 of the Act ig 
subject to any, and if so what period of 
limitation. If we hold that the section ig 
subject to limitation and thatthe action 
taken was time-barred, the decrees of the 
lower Courts are correct, Ifon the other 
hand, as contended on behalf of the 
appellant, the Surat Municipal Borough, 
the powers of the municipality under 
8, 105 are not subject to limitation, the 
plaintiff's suit will have to be dismissed. 
The point depends mainly on the con- 
struction of sa, 104 and 105 of the Act, 
though s. 203 also has to be looked at. Tege 
sections are as follows, so far as material to. 
the case : 


“104. (1) When any amount, 

(a) which by or under any provisions. of this Act,. 
is declared to be recoverable in the manner provided 
by this chapter, or 

Bn which, not being leviable under sub-s. (1) of 
s. 98 or payable on demand on account of an octroi 
or a toll, isclaimable as an amount or instalment on 
account of any other tax. which now is imposed. 
or hereafter may be imposed in any Municipal 
Borough, 
shall have become due, the Ohief Officer shall, with 
the least practicable delay; cause to be preseated to- 
any person liable for the payment thereof, a bill for 
the sum Claimed as due, 

(2) Every such bill shall specify the period for- 
which, and the property, occupation or thing in reg- 
pect of which, the sum is claimed, and shall also give 
notice of the liability incurred in default of pay- 
ment and of the time withinwhich an appeal: may 
be preferred as hereinafter provided against such 
claim, i 

(3) If the sum for which any bill has been pre-- 
sented as aforesaid is not paid at the municipal office 
or to a person authorized by any rule in that behalf 
to receive such payments, within fifteen days from 
the presentation thereof, the Chief Officer may cause 
to be served upon the person to whom such bill has- 
been presented, a notice of demand in the formof 
Sch. V, orto the like effect. 

105. (1) If the person on whoma notice of demand 
has been served under s. 104, sub-s, (3), does not,. 
within fifteen days from the service of such notice, 
either— 

(a) pay the sum demanded in the notice, or 

(b) show cause to the satisfaction of the Ohief 
Officer, why he should not pay the same, or 

(e) prefer an appeal in accordanue with the pro- 
visions of s. 110 against the demand, 
such sum with all costs of the recovery be levied 
under a warrant signed by the Ohief Officer in. 
consultation with the President in the form of 
Sah. VI, or to the like effect, by distress and 
sale of the movable property or the attachment 
and sale of the immovable property of the: 
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defaulter: provided that where any measures precau- 
tionary or otherwise, have been taken in respect of 
any such property forthe recovery of any sum claim- 
ed by the Prouincial Govt., any proceedings under 
this chapter in respect of such property shall 


abate. 
Pe * *# % 


903. In lieu of any process of recovery allowed 
by or under this Act or in case of failure to 
realise by such process the whole or any part of 
any amount recoverable under the provisions of 
Chap. VIII, or of any compensation. expenses, 
charges or damages payable under this Act, it 
shall be lawful for a municipality to sue in any Court 
of competent jurisdiction the person liable to pay the 
same,” 

‘The learned trial Judge took the view 
that the wording of these three sections 
when read together implies that the 
distress procedure is to be adcpted, if 
at all, immediately or within a reasonable 
time and at the latest before the time 
limited for a suit under s. 203. He relied 
on the fact that a period of fifteen days 
only is allowed to the assessee for objecte 
ing to the contents of the bill and that 
when anotice of demand is issued, the 
objections to tbat have to be filed within 
fifteen days. He thought that the general 
effect of the language of the sections 
wss that reccveries by warrants are to 
be made as early as possible, and he 
“also thought that the language of s. 203 
indicated.that if recovery by distress is to 
be made at all, it must precede the suit in 
point of time. He relied particularly on the 
words : 

‘in case of failure to realise by such process the whole 
or any part of any amount recoverable under the pro- 
visions of Ohap, VIII." 


The District Judge took a similar view of ` 


‘the matter, and he also appears to have 
been of opinion that as the action taken 
by the municipality hed enabled them to 
-evade limitation which would have barred 
a suit, it ought to be inferred that such 
procedure was contrary to the intention of 
the Legislature. The learned Advocate 
-who appears for the appellant municipality 
has argued thats. 203 ia entirely indepen- 
dent of ss. 104 and 105, the operation of 
which cannot be limited by tbe terms of 
s 203. He points out thats. 105 does not 
prescribe any period of limitation and 
‘that whereas s. 104 provides that the bill 
“must be issued promptly and with the 
least practicable delay, there is no such 
limitation ins. 105 as regards the issue of 
.a distress warrant, Section 203, he urges, 
merely provides an alternative remedy and 
-Gannot be said to control s. 105. The 
learned Counsel for the respondent has 
‘in effect adopted the reasoning of the 


* 
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trial Court. He relies on the language. 
of ss, 104 and 105 as showing that distress 
is intended to be a summary remedy: to. 
be exercised in a reasonable time, and 
he argues that the language of 5. 203 
justifies the inference that if the remedy. 
by suit is barred, that by distress is also. 
barred. 

In our opinion, the appeal-should succeed. 
On ihe construction of es. 104, 105 and 203 
we can find no justification for the finding 
of the lower Courts that the levy of taxes 
by distress can only be made within the 
period limited for’ a suit, Section 104 
provides that as soon as any tax becomes 
due, the chief officer shall, with the least 
practicable delay, causea bill for the sum 
due to be presented, If the sum claimed 
is not paid within fifteen days, the chief . 
officer may cause a notice of demand to 
be served. It isnot alleged that there was 
any delay in ihe presentation of the bills 
in this case. No time is prescribed within 
which a notice of demand must be sent. 
Then it is provided.in s. 105 that ifthe 
person on whom a notice. of demand has 
been served does not either pay or. show 
cause or prefer an appeal within fifteen 
days from the service of the notice, the 
sum in question may be levied under a 
warrant. It is not stated that this warrant 
is to be issued within fifteen days or 
with the least practicable delay, or within 
a Yeasonable time or anything of the 
sort. The power given is quite general and 
unrestricted, and the reasoning which has 
found favour with the Courts below requires 
the insertion of words in the section 
which find no place there. It may be 
that the Legislature may have cohtemp- 
lated that the distress procedure should be 
taken promptly and within a reasonable 
time, but if has not said so., [tis not 
open to the Courts, in our opinion, to infer 
that s. 105 is subject to. any.’ :period 
of limitation or to say that the provi- 
sions of this section are inapplicable if the 
pericd for bringing a suit under s. 203 bas 
expired. 

Under s. 203 a suit may be brought, 
within the period of limitation of course, 
in ‘case of failure to realize the municipal 
taxes by the summary process. If recourse 
is had to suit in those circumstances, -it 
is quite true that. the distress proceedings 
must have been taken within the period 
of limitation for the suit, sińce otherwise 


‘the suit would be barred. But the argu» 


ment fur the respondent takes no account of 
the words at the beginning of the section 


“agal 


“ Which show that recovery by suit is an 


. must also be so subject. 


, of the Act. 
- lower Courts have wrongly directed a partial 


. alternative procedure which may be resort- 
“ed to in cases where the distress proce- 
“dure "has not been or could not be availed 


‘of!’ Ifthere are two methods of procedure 
open to the municipality, one by distress 
under s. 105 and the other by suit under 
s. 203, itis, in our opinion, impossible to 
gay. that because one of these alternative 
methods is subject to limitation, the other 
We think that 
if it bhad been intended that the procedure 
under s. 105 should be subject to any 
limitation, the Legislature would have said 
so. In any case, it is not for the Courts to 
give effect io an intention which has not 
been expressed, 

The learned Counsel for the respondent 
.said that if theissue of distress warrants 
is delayed for years on end, the property 
may change hands and difficulties may 
arise in view of a. 112, in which it is pro- 


` vided that sume due on account of property 


taxes, are a first charge upon buildings 
and lands. Difficulties of the sort might 
arise even if a period of limitation had 
been fixed in s. 105. Inthe present case, 
it does not appear that any difficulty of 
that kind has arisen, and we do not see 
that.-this point has any material bearing 
on the construction of the relevent sections 
We hold, therefore, that the 


‘réfund of taxes to the plaintiff whose suit 
should bave been, in our opinion, wholly 
dismissed. We allow the appeal and 


dismiss the plaintifits suit with costs 
Ki throughout. : 


i . „Second Appeal No. 686 of 1937. 


2 Second Appeal No. 686 is a companion 


appeal arising from a suit brought by 
the. husband of the respondent in Second 
Appeal Nor, 685. He also brought a suit 
for refund. of taxes which was partly 
decreed by-the lower Courts: Precisely the 
same question of- law arises in that case 
‘and in the ordinary way both cases would 
have been disposed of inthe.same judg- 
ment. Wé are informed however that the 
respondent in that casadied on Dacember 


“11, 1939, His heirs have not been brought 


on record. An affidavit has been put in 
to that effect. 
the appellant says that he has no know- 
ledge of the fact stated in the affidavit. 
If the respondent did die as stated and 
‘there is no satisfactory .explanation of the 
-failure to bring the heirs on record, this 


. appeal would abate, Before passing final 
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orders however, we think that ‘the 
appellant should have a reasonable opportu» 
nity of making inquiries. We direct that 
the appeal should stand ovér for a forte 
night, 
July, 22.—T oe learned: Advocate for the 
appellant now puts in an application for 
setting aside the abatement after excuse 
of the delay. It appears that the res- 
pondent died on December 11, 1939, and 
this application, which was filed on July 
18, 1940, is beyond time by four months 
and eleven days. Tne learned Advocate 
who appears is unable to suggest any 
satisfactory ground forexcusing the delay, 
and we therefore think it uanecessary to 
issue a rule. The appeal having abated, 
the result is that in this cage . the 
order of the lower Court must stand. Under 
the circumstances we make no order as to 
costs. i 


D. Order accordingly. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Insolvency Oase No. 15 of 1938 
March 15, 19£0 
Lopo. J. 
In re Firm or THAWERDAS KALUMAL 
—INsoLvants 

Presidency Towns Insolvency Act (III of 1909), 
8, 8(1)—Application under — If can be made by per- 
son not party to proceedings in which order was made 
—Period for application under s. 8 (1)—Anplication 
for extending time for appealing, whether can be 
entertained — Interpretation of Statutes — Incon- 
venience and hardship should not influenze Court. 

The power of an Inaolvency Oourt under el. (1) of 
s. 8, Presidency Towns Insol. Act to review, rascind or 
vary any order made by it, is not restricted as tha 
jurisdiction conferred by O. XLVII, Oivil P, O., but is 
far wider. There is however no indication in the 
wording of the section that raview isto be available 
to a person nota party to the proceeding sought to 
be rescinded, The intention was to confera wider 
jurisdiction without departing from the ordinary rule 
that that jurisdiction could be invoked only by a 


.party to the insolvency proceeding which culminated 


in the offending order. [p. 726, col. 2; p. 727, col. L} 

[Case-law referred to.] bt f 

There is nə period of limitation prescribed for an ap- 
plication under cl. (1), of s. 8, Presidency Towns Insol, 
Act, and the principles of faglish Law ara to govern; 
and according to these principles an application for 
review, rescission or variation should not be enter- 
tained tosave the time provided for appeal when the 
application has been filed for the purpose of extending 
the time for appealing. [p. 728, col. L] | A 

In the matter of the interpretation of a statute the 
argumentum inconvenienti is always a weak argument, 
Inconvenience and hardship ara to ba relievad by the 
Legislature and should’ not ‘be allowed to unduly in- 
fluence a Court in the interpretation of a saction of a 


statute. [p. 727, tol, 1.}° 
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Messrs. Fatechand Assudomal and Sri- 
kishindas H.. Lulla, for the Official 
Assignee, f 

Mr. Kundanmal Dayaram, for the Appli- 
cant, 


Order,—This is an application by the 
firm of Manghanmal Gurnomal under s. 8 
(1), Presidency Towns Insol. Act, made in 
the following circumstances : On a petition 
dated April 25, 1938, presented by certain 
creditors to adjudge insolvents the firm of 
Thawerdas Kalumal and ita three partners 
(1) Obellomal, (2) Hariomal and (3) Dewan- 
mal an adjudication order was passed by me 
on November 22,1938. One of the acts of 
‘Insolvency on which that order was made is 
thns set out in the formal order: 

“That in Suit No, 1257 of 1938 M/s Menghanmal 
Gurnomal applied for attachment before judgment 
and before the judgment was given the debtors with 
intent to defeat and delay their creditors gave 
undue preference to M/s Manghanmal Gurnomal 
by transferring some of their shop goods and then 
got the attachment raised and thus made a transfer 
of property with intent to defeat or delay their 
creditors on April 23, 1938." 

The applicants contend that this was no 
case of fraudulent preference; that the 
insolvents parted with their goods “under 
pressure of attachment &c.;"’ that the appli- 
cants acted bona fide, They pray that the 
Court will be pleased to “review and rescind 
the order that the transfer of the goods was 
an act of insolvency and/or was a fraudu- 
lent preference.” Messrs. Fatehchand and 
Lulla who appear for the petitioning credi- 
‘ tors and the Official Assignee respectively 
. raise two preliminary objection to the 
application, They contend, firstly, that the 
applicants have no locus standi, they were 
not a party to the preceedings in which the 
order of adjudication was made: they can- 
‘not therefore apply for review or rescission 
under cl. (1) of s. 8, Presidency Towns Insol- 
Act. If they are ‘a party aggrieved’ 
‘their remedy is by appeal under cl. (2) 
of s, ‘8, Presidency Towns Insol. Act. 
Their second contention is that in any 
event an application by the applicants under 
el, (1) of s. & is barred by limitation. It is 
-with these preliminary objections that I pro» 
ceed to deal. Now, 8. 8, Presidency Towns 
Insol. Act, reads thus: 

. “B. (1) The Court may review, rescind or vary any 
order made by it under its insolvency jurisdiction. 

(2) Orders in insolvency matters shall, at the 
instance of any person aggrieved, be subjest to 
appeal as follows, namely :— 

(a) an appeal from an order made by an officer of 
“the Court’ empowered under s; 6 shall lie to the 
Judge assigned under s. 4 for the transaction and 
disposal of matters in insolvency and no further 
appeal shall lie except by leave of such Judge; 
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(b) save as otherwise provided in ol. (a) an 
appeal from an order made by a Judge in the exer- 
cise of the jurisdiction conferred by thie Act shall 
lie in the same way and be subject to the same pro- 
visions as an appeal from an order made by a 
Judge in the exercise of the ordinary original civil 
jurisdiction of the Court.” 

The Presidency Towns Insol. Act, as 
I have had occasion to remark before, is 
modelled on the English Bankruptey Act 
and s. 8 therein is practically a reproduction 
of s. 108, English Bankruptcy Act, 1914. One 
should therefore have thought that the first 
of these preliminary objections could pres 
sent no difficulty, and that the question in- 
volved would be found covered by judicial 
decisions both English and Indian, Strange 
as it may seem, however, there is a curious 
lack of judicial authority on the point, ln 
In re Devkinandan & Co., Official Assignee 
v, Hassasing Tahilsing (1), 8,8, Presidency 
Towns Insol. Act, and the interpretation 
of cls. (1) and (2) thereof were touched 
upon by Rupchand, A. J. C. An order 
of adjudication had been passed against 
a debtor and duly published in the Local 
Govt. Gazette; one of the acts on which 
that order of adjudication was passed was 
an assignment of his outstandings made 
by the debtor, and an application was 
filed by the Official Assignee to have this 
assignment, declared void as being a 
fraudulent preference, The assignee ap- 
peared to oppose the application and- 
sought to prove that the assignment 
was nota fraudulent preference, It was held 
by Rupchand, A. J. O, that it was not open 
to the assignee to urge and prove the vali- 
dity of the assignment unless and until he 
had got the order of adjudication vacated 
either by making an application for review 
under s. 8 (1), Presidency Towns Insol, 
Act, or by filing an appeal against the 
order ,of adjudication under cl. (2) of 
s. 8, Presidency Towns Insol. Act. In the 
course of his judgment the learned Judge 
states : 

“On behalf of the opponents reliance has been 
placed on the case in Official Assignee of Madras v. 
0. R. M., O. R.S Firm (2), which is perhaps the only 
case decided by a High Oourt in India on this point 
and which takes a contrary view. 

This point has been fully discussed in para. 788 
of Malla’s Law of Insolvency. The learned annota- 
tor has expressed the view that the sections of the 
Indian Act which are based on the corresponding 
sections of the English Act should be interpreted 
in the same way in which the English sections 
have been interpreted in the Chancery case, and 

(1) 305 L R 281; 166 Ind. Oas. 133; A I R1936 Sind 
246; 9 RS 123. 

(2) 50 M 541; 101 Ind, Oas, 12; AI R 1927 Mad, 526; 
te J 352; (1927) M WN 152; 25L W 434; 38M L 
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that according to the true interpretation of the sec- 
tions as they at present stand, the Madras case has 
not been rightly decided. With this view I entirely 
agree,” 

Again the learned Judge states : 

“But assuming for the moment that the act of 
insolvency, which is the subject-matter of the 
present inquiry, was the only act of insolvency relied 
“upon in the petition and the order of adjudication 
was passed on the footing of such act, and if, in the 
present application, the Court was to reagitate that 
question, and if the contention of the opponent 
were allowed, what would be the result? On the 
one hand the Court's order adjudicating the debtors 
as insolvents stands and is binding on the debtors, 
and, on the other hand, the Oourt would stultify 
itself by holding the transfer of the outatandings to 
the opponents was not a fraudulent transfer, and 
that being so, the order of adjudication, although 
it stands, is not a good order. Such a state of affairs 
cannot be permitted...For these reasons it would 
appear that the view taken by the Ohancery Court 
in the case referred to above is the proper view and 
should be acted upon in preference to that taken 
in Official Assignee of Madras v. O. R., M. O. R. 8. 
Firm (2)." s 

Tne learned Judge goes on to state ; 

“I am also not satisfied that if this view is ac- 
cepted it results in any real hardship upon third 
persons whose title to property is affected by the 
adjudication. such persons are, as pointed out in 
the Ohancery case, ‘aggrieved person’ within the 
meaning of the Act. It is, therefore, open to them 
to move the Court which passed the order of adjudi- 
cation under a 8. cl. (1) of the Act, or, if so advised 
to appeal against that order to a higher Court under 
cl, (2), sub-cl, (b) of the same section, to review or 
rescind the order of adjudication.” 


The Chancery case referred to by the 
learned Judge was the case in Ex parte 
Learoyd: In re Foulde (3), the Madras case 
is reported in Official Assignee of Madras 
v.0.R.M,O.R.8. Frim (2). A foot note 
at tho end of the report in the case 
in In re Devkinandan di Co. Official As- 
signee v, Hassasiny Tahilsing (1), states 
that an appeal was filed against the de- 
cision of the learned Judge but was com- 
promised and withdrawn. Now this is not 
an authoritative decision on the questioa 
involved in the first of the two preli- 
minary objections. The point was not 
before the learned Judge for decision 
and his remarks therefore with regard to 
els. (1) and (2) of s. 8, Presidency Towns 
Insol. Act, are more or less obiter. But 
the learned Judge had many years’ experi- 
ence of the working of Insolvency law in 
India and his remarks, though obiter, are 
without doabt entitled to grear weight. 

This point came up again in an indirect 
manner before a Bench of this Court in 
Jethanand Murijmal v. Ghanshamdas (4). 


(3) 1878) 10 Ch. D 3; 48 L J Bk. 17; 39 L T 525; 27 
W R 277, 

(4) A IR 1936 Sind 71; 163 Ind, Cas, 122; 8 R S 
181. | , y , a 
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In this case there was an application by 
one Phulumal Bashumal purporting to be 
under ss, 8 and 90, Presidency Towns 


Insol. Act, read with s. 151, Civil P. O., 


that there should be deleted from the 
order of adjudication passed by the 
Insolvency Court an act of insolvency the 
inclusion of which the applicant contended 
was greately to his prejudice. There had 
been an appeal by the debtor against 
the adjudication order made by the 
Insolvency Judge and certain remarks of 
the learned Judges of the Appellate Court 
were relied upon as upholding the order 
of the Insolvency Judge on one of insol- 
vency but excluding the particular act 
of insolvency which affected the applicant, 
The High Court refused to interfere for 
the reason that the applicant was the 
brother-in-law of the insolvent, that he 
was an aggrieved party within the pro- 
visions of s, :8 (2), Presidency Towns: 
lnsol. Act, and that hə could have 
appealed against the order of adjudication 
but he had not done so. The concluding 
words of the judgment are these : : 

“He could have appealed from the order of the 
Insolvency Judge dated February 6, 1934, but he 
did not do so. Instead of that he applied to us in 
review on September 11, 1935. We do not think 
that there have been shown to us any grounds at 
all why we should extend the . period of limitation, 
or why we should exercise in review our powers 
under s. 8, Presidency Towns Insol. Act, even if 
we should hold that upon the application of a 
person who is nota party to these proceedings we 
could so exercise these powers, We think, that 


justice requires that this application should be 
dismissed.” 


The same Bench of which I was a meme 
ber has again in Bhawanidas Jethanand v. 
Jethsingh Ramsingh (5), and others re- 
ferred to cls. (1) and (2) of s. 8, Presidency 
Towns Insol. Act, in these words ; 

“Now no doubt the appellant is a person aggrieved 
by the order against which he appeals and there 
were open to him two remedies under s. 8, Presi- 
dency Towns Insol. Act. He could have asked 


the Insolvency Oourt to review, rescind or vary its . 


order under cl, (1) of this section. Under cl, (2) of 
the section he has a right of appeal from the order 
of the learned Judge to the High Oourt, In Bæ parte 
Learoyd: In re Foulds (3), it was held that a third 
person whose title to property is affected by an 
adjudication order is a person aggrieved by it and 
is entitled to appeal from it, The appellant took 
no action under el, (1) of s. 8, He did not apply 
to the Insolvency Oourt to review or rescind its 
order as he could have done. Nor is he entitled 
in any appeal under cl. (2) of s. 8 to succeed on 
the basis merely of absence of notice by the Insolvency 
Court before it passed the order appealed against, 
He can only urge before us that the circumstances 
of the case are such that it is highly inequitable 
and unjust that an order so vitally affecting hig 

(5) A I R 1938 Sind 82; 175 Ind. Oas, 214; 328L R 
672;10 R 8 291, kh ki 
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‘interests should have been passed behind his back. 


and without notice to him and in circumstances 
when he had no means of knowing of the existence 
of the proceedings- in which that order was passed 
against Lim. In the present case, however, it ap- 
pears to us idle to contend that the appellant was 
placed in such a situation, On the contrary we 
have every reason to hold that the appellant de- 
liberately refrained from participating to the 
proceedings which culminated in the order of 
adjudication.” : 

The matter before this Bench however, 
was an appeal undercl (2) of s, 8, Presi- 
dency Towns Insol, Act. and the remarks 
in the judgment referred to above must 
therefore again be regarded as obiter, It is 
thus clear that so faras our own Court is 
concerned there is no authoritative decision 
upon this point. Turning to the other High 
Courts in India the case in In re Joharmal 
Pannaji : Ex parte Prithviraj Bhagwan (6), 
is a case in. point. It is ajudgment of a 
single Judge, Sir A, Marten, then Mr. 
Justice Marten. The point in that case 
was this, An order of adjudication had 
been made on a petition by certain credi- 
ters against a firm in which there were 
five partners, Later the order of adjudi- 
‘cation was annulled by the Oourt in 
respect of two out of the five partners, 
Another set of creditors thereupon pre- 
sented a petition asking for the re-adju- 
dication of the two partners in respect of 
whom the adjudication order had been 
annulled. One of the questions before the 
learned Judge was whether the petition fell 
under cl. (1) of s. d, Presidency Towns Ingol. 
Act, and whether the petitioners were 
competent to apply under that sub-section. 
The learned Judge says: 

“The Advocate-General rather hinted that as the 
petitioning creditors No. 2 were not present at the 
hearing of or served with the application when the 
annulment order was made that therefore they 
would not be persons who can obtain a review. I 
have nut had the benefit of a detailed argument on 
the point or been referred to such authorities as 
there may be, but personally I think that this e. 8 
‘ought to be given as wide an operation as it has in 
the English Bankruptcy Court, and that when one 
considers the nature of bankruptcy jurisdiction, 
affecting as it does a large number of persons all of 
whom are not necessarily before the Oourt, one 
may properly consider that bankruptcy cases are 
pre-eminently those where a review of previous 
decisicns may be useful, This case is, I think, a 
good illustration of what I mean. Petitioning 
creditors No. 1 got an order of adjudication, It is 
alleged...... they have been sequared by the alleged 
insolvents, At any rate they do not appear to 
oppose the annulment, and accordingly the adjudi- 
cation order is annulled on a statement of facts 
which, to say the least of it, omite many material 
matters. In my cpinicn, that is a class of case 
where people like petitioning creditors No. 2 who 


(8) 21 Bom. L R 190; 50 Ind, Cas. 437; A IR 1918 
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were not present or given {any notice of the pro- 
posed annulment are undoubtedly aggrieved or 
prejudiced by the decision of the Court. That is 
exactly a class of case where, in my opinion, the 
Court may usefully review or re-hear its decision 
in the case. It ia quite different from an ordinary 
litigation between A and B where the case is 
heard out and where to ask the Judge to re-hear 
the case is almost intolerable. The proper remedy 
in that case is to appeal if the party has reason 
to think that the decision is erroneous. But bank- 
ruptey cases are different, for ordinarily the 
Court does not hear each creditor individually but 
looks to the Official Assignee to represent the 
genersl body of creditors, Itmay sometimes happen 
therefore that an individual creditor who does not 
inform the Official Assignee of the true. position. 
may be prejudiced by 2 decision of the Court passed: 
on imprefect information. I accordingly think that 
the proper procedure here is not to appeal to the 
Oourt of appeal by leave, but is to apply to the 
Court under its powers ofreview under s. 8.” 

It is to be noted that the learned 
Judge admits that the point as to the 
applicability of s. 8 (1), Presidency Towns 
Insol. Act, was “rather hinted at” by the 
learned Advocate-General. It is also to 
be noted that the learned Judge admits 
in the passage quoted above that he is 
merely expressing a view but has not 
had the benefit of a detailed argument 
on the point or been referred to any 
authorities. It is to be further noted in 
regard to this case that the decision of the 
Judge actually turned on a question of 
fact. Thelearned Judge found as a fact 
that the two persons in respect of whom 
the adjudication order had been annulled 
were partners and as a result of that finding 
they were re-adjudicated insolvent. No 
doubt in making this order the learned 
Judge exercised the jurisdiction vested in 
him undercl. (1) of s. 8, but it would appear 
that he acted suo motu and that the question 
whether petitioning creditors No. 2 were or 
were not entitled to present a petition for 
review under cl. (1) of 5,8 was not decided 
or found necessary to be decided. 


The one other Indian case referred to 
from the Bar in which the question in. 
volved in the first preliminary objection 
I am dealing with was touched upon is 
the Full Bench decision of the Calcutta 
High Court in Sarat Kumar v. Nabin 
Chandra (T). But here again it would 
appear that the remarks on the point 
were in the nature of obiter dicta. The 
facts in this case were these. In the 
matter of the insolvency of one Sailendra 
Krishna Roy a firm of creditors called 
Nabin Chandra Ram Chandra Shah applied 


.to the Registrar in insolvency for an examina- 


" (7) 56.0 667; 115 Ind. Cae. 39; A I R-1928 Oal. 7863 
33 O W N 21; Ind, Rul, (1929) Oal, 295 (F B). 
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tion of Kumar Sarat Roy the father in-law: 


of the insolvent under s..36, Presidency 
Towns Insol. Act. An examination was held. 
But the creditors Nabin Obandra Ram 
Ohatidra Shah apperently were not satisfied 
and applied tothe Registrar in insolvency 


for further examination of Kumar Sarat: 


Kumar Roy. | This application was acceded 
to by the Registrar. Kumar Sarat Kumar 
Roy however appealed to the Jadge in 
Insolvency to vacate the order of the Regis- 
trar and dispense him from appearing . be- 
fore the Registrar pursuant to hie order. 
The. learned Insolvency Judge came to the 
conclusion that on the merits the order of 
the Registrar should not be interferred with. 
Kumar Sarat Kumar Roy appealed to a 
Division Bench and this Division Bench 
referred the following question of law to 
the Full Bench: 

“Whether an application to a learned Judge 
exercising insolvency jurisdiction on the original 
«side for the discharge of an order made by the 
Registrar in insolvency for the attendance of a 
witness under s. 36 of the Act is an appeal 
«under cl. (a), sub-s, (2), s. 8; or is an application 
«under gub-s, (1) of that section or is an applica- 
‘tion of another and what kind.” 

The judgment of the Court was deliver- 
<ed by Rankin, O. J. He held in the 
wärst instance that the Registrar in insol- 

vency Was a Court within the meaning of 
"a. 8, Presidency Towns Insol. Act. Refer- 
ing to sub-s, (1) of 8.8 the learned Ohief 
Tustice states: 

“Now the provision in sub-s. (1) of s. 8, is a 
provision of no narrow character. It is quite true 
ihat when a Court has decided a matter in the 

moresence of all the parties it will not readily 
isten to the party who has lost, making an appli- 
‘ation that the matter be re-opened and re-heard. 
åt the same time this consideration has no place 
u cases of ex parte orders and it is well settled 
«nder the same words of the English section that 
he powers given to the Court from time to time 
o alter or modify its own orders ig circumscribed 
sy No narrow limits.” 

The learned Judge then quotes a para- 
_<traph from the judgment of Mr. Cave, J., 
in re Tobias: Ex parte Tobias (8). Later 
n his judgment the learned Judge states 
‘eferring again to sub-s, (1) of s. 8: 

“It is contrary to the motion of a re-hearing 
wr of a review such as is contemplated in that 
ub-s, (1) that the application should be made to 
any tribunel except the tribunal that made the 
arder..... ..The particular casa in which it is 
aiecessary to have recourse to a higher tribunal 

han the Registrar in order that his order may 

sy revised is the matter dealt with by sub-s. (2) 
af s. 8. That is in contrast to the first sub-section 

vy reason of the fact that the right of appeal is 
wiven not merely to persons who are parties to 


he original order but to any person aggrieved | 


(8) (1891) 1 Q B 463; 60 LJ Q B 244; 64 LT 115; 30 
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thereby, and it is an important- principle-in-insol-, 
vency that persons may be aggrieved by an order. 
to which they sre not parties; and if they are, 
there is aright of appeal.” 

Now here again it appears quite plainly 
that the remarks of ths learned Ohief 
Justice relating to cl. (1) of s. 8 are merely 
obiter. The petitioner in this case Kumar. 
Sarat Kumar Roy was a party to the 
proceedings in which the Registrar had 
made an order for examination under 
s. 36, Presidency Towns Insol. Act, and 
therefore even upon a restricted construc: 
tion placed upon cl. (1) of s, 8 such as 
is contended for in the present case he was. 
entitled to move the Oourt for review. The 
real matter before the Full Banck was that 
Contained in the referenca which has been 
set ont above, and the answer ofthe Fall 
Bench thereto was thatin the opinion of 
the Full Bench an application to the Judge 
exercising insolvency jurisdiction to dis- 
charge an order made by the Registrar for 
attendance of a witness under s. 36 was aa 
appeal under cl. (a) of sub-s. (2) of a. 8.: 
It would appear, therefore, that a decision 
on the point involved in the first preliminary 
objection is not to be found in any report- 
ed cass of any of the High Courts in 
India. Sir Dinshah Mulla in his work on 
the Law of Insolvency in para. 777 states: 

“An application for a re-hearing under s, 8 (1) 
can only be made by a person who was a party 
to the proceeding in which the order was made 
In this respect the right of re-hearing is much 
more limited than the right of appeal in insolvency — 
for the right of appeal is given not merely to... 
persons who are parties to the original order but 
to any person aggrioved thereby.” : 

The learned autnor relies for this stata- 
ment on the Full Bench decision of the 
Oalcutta High Court reported in Sarat 
Kumar v. Nabin Chandra 17), and on the 
case in In re John Roberts & Co.: Hx parte 
Bonzoline Manufacturing Co. (9). The 
learned author pro2eeds to state: 

“In a Bombay case, In re Joharmal Pannaji: 
Ex parte Prithviraj Bhagwan (6), a firm was 
adjudicated insolvent on the petition of a creditor. 
Subsequently two of the partners constituting the- 
firm applied for an annulment of the adjudica- 
tion, and the order was made. Afterwards another 
creditor of the firm applied to the Oourt to re- 
adjudicate them insolvent. The Oourt held, that. 
the proper course was to apply to rescind the 
annulment under s. 8 (1) The application was 
aocordingly amended and the annulment set aside. 
The Oourt observed that the proper course was 
not to proceed by way of appeal, that the appli- 
cant was a person aggrieved by the order of annul- 
ment, and that according to the English cases 
the applicant was entitled to a review, It is quite 
true that the applicant was a ‘person aggrieved’ 
within a. 8 (2) (b), but that circumstance gave him 

(9) (1904) 2 K B 299; 73 LJ K B 724; 91 L T 222; 11 
t Manson 134; 20 TOR 474, 
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8 right of appeal from the order of annulment, 
and not a right of review under s. 8 (1), he not 
being a party to the original order. The English 
cages which the learned Judge had in view were 
cases not of review or re-hearing, but of appeal.” 


It would appear therefore that the 
judgment of Marten, J.in In re Joharmal 
Pannaji: Ex parte Prithviraj Bhagwan (6) 
has not the approval of Sir Dinshah Mulla, 
an acknowledged authority on insolvency 
law. I have teither myself found nor 
have I been referred to any English deci- 
sion bearing directly cn the point involved 
in the first of the preliminary objections 
1 am dealing with. The case in Ex parte 
Learoyd: In re Foulds (3), has been cited 
at the Bar but is of little assistance because 
it was held in that case that a third person 
whose title to property was affected by an 
adjudication order was a ‘person aggrieved’ 
by it and was entitled to appeal against the 
order. The only other English case to 
which Ihave been referred is the one to 
which Sir Dinshah Mulla refers namely the 
casein In re John Roberts & Co.: Ex parte 
Bonzoline Manufacturing Co. (9). But if 
that case is examined it will be found to be 
of little use. In the report of the case, how- 
ever, the argument of the learned Counsel 
of the parties has been set out and at p. 302* 
of the report, Vaughan Williams, L. J. is 
reporta to have made the following state- 
ment: 


“I think that an application under s. 104 for re- 
hearing can only be made by the person against 
‘whom the previous order was made.” 

In Halsbury’s Laws of England, Vol. 2, 
Hailsham Edition, para. 551 it is stated: 

“It is provided that every Qourt with bank- 
ruptcy jurisdiction has power to review, rescind 
or vary any order made by it whilst acting under 
such jurisdiction. In this respect the Court exercis- 
ing bankruptcy jurisdiction has larger powers 
than it has in the exercise of its ordinary juriadic- 
tion, the general principle being that a final order 
of a Oourt made in a litigation cannot be altered 
by the Oourt which made it, 

The power to review an order can only be 
exercised by the Court which made it. And so 
where the order of the Judge has been wrongly 
drawn up by the Registrar and filed, the Registrar 
cannot afterwards alter it. 

It would seem that an application for a re- 
hearing can only be made by the person against 
whom the original order was made.” 


In the foot-note to this paragraph the 
statement of Vaughan Williams, L. J. 
in In re John Roberts & Co.: Ex parte 
Bonzoline Manufacturing Co, (9), is referred 
to in support of this statement. Of necessity, 
therefore, one has to fall back on the 
wording of s. 8, Presidency Towns Insol. 
Act itself, and try to gather from it the 
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intention of Legislature. Section 90, Pre- 
sidency Towns Insol. Act, provides that; 

“In proceedings under this Act the Court shall 
have the like powers and follow the like procedure 
as it has and follows in the exercise of its original 
civil jurisdiction;” 

Provided that nothing in this sub-section shall. 
in any way limit the jurisdiction conferred on the 
Court under this Act,......4. S 

Reading ss. 8 and 90 together it is, I think, 
apparent that a Court exercising insolvency 
jurisdiction has the power of review con" 
ferred on a Court of ordinary original civil 
jurisdiction by O. XLVII Civil P.C. But the 
jurisdiction to review contained in O, XLVII, 
Civil P. O., is of a restricted nature. As by 
s. 90, Presidency Towns Insol. Act, it is 
provided that nothing in sub-s. (1) is to 
limit the jurisdiction conferred on the Insol- 
vency Oourt by the Presidency Towns Insol. 
Act, it follows that the power of an 
Insolvency Court under cl. (1) a 8 to 
review, rescind or vary any order made by 
it is not restricted as the jurisdiction con- 
ferred by O. XLVII, Civil P, C., but is far 
wider. 

Now in cl. (1) of s, 8 it is not specified 
who may move the Insolvency Court for 
a review, rescission or variation of an 
order made; incl. (2) of the same section 
which provides for an appeal the right of 
appeal is specifically conferred on ‘any per- 
son aggrieved’, and clearly the words ‘any 
person aggrieved' are not confined to the 
parties to any proceeding in an insolvency 
Court but extend to persons not parties to 
@ proceeding who may ba prejudicially 
affected by an order of the Insolvency Court. 
If it was the intention of the Legislature to 
confer upon an aggrieved person not only 
the right to appeal from an order from 
Insolvency Court prejudicial to his interest 
but the right also to apply to an Insol- 
vency Cours to review, rescind or vary its 
order, there seems to be no reason why 
the Legislature should not have specific: 
ally said so. If such was the intentioa of 
the Legislature one should have expected 
cl, (1) ofs. 8 to read : “any person aggrieved 
by an order made by a Judge in the exer- 
cise of the jurisdiction conferred by this» 
Act may apply for review, rescission or 
variation of such order.” Oridinarily it im 
only the parties toa legal proceeding who 
are entitled to question the correctness of a 
decision or order made therein by a Oivill 
Court by appeal, revision or review, While 
it is clear that the intention of the Legisla- 
ture in enacting cl. (1) of s. 8 was to extendi 
the jurisdiction of.an Insolvency Court im 
the matter of review to cases not coveredl 
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by O. XLVII, Civil P. O., there is no indica- 
tion in the wording of the section that 
review isto be available to a person nct a 
party to the preceeding sought to be res- 
cinded. The intention was to confer a wider 
jurisdiction without departing from the 
‘ordinary rule that that jurisdiction could 
be invoked only by a party to the insol- 
vency procesding which culminated in the 
offending order. It would appear also that 
the Legislature, aware of the fact that orders 
in insolvency proceedings often affected pre- 
judicially rights of persons not parties to 
a proceeding, of set purpose in cl. (2) of 3, 8 
conferred the right of appeal against an 
order of an Insolvency Gourt not only on 
the parties to a proceeding before that 
Oourt but on ‘any person aggrieved’ by an 
order made by the Insolvency Oourt. 

It has been argued that it could not have 
been the intention of the Legislature to 
differentiate between an aggrieved person 
who is a party toa proceeding in an Insole 
vency Court and an aggrieved person not a 
party; if the former has two remedies 
against an forder of the Insolvency Oourt, 
review and appeal, why should the latter 
have one remedy by appeal only? The 
Legislature could not have intended toim- 
pose this hardship upon one set of aggriev- 
ed persons to have one remedy only, that 
of appeal, was a definite hardship when one 
considered what would be the scope of an 
appeal when the person aggrieved had had 
no opportunity to place on the record any 
material whatever for consideration by an 
Appellate Oourt. I think this argument is 
not difficult to answer. In the first place in 
the matter of the interpretation of a statute 
the argumentum inconvenienti is always a 
weak argument. Inconvenience and hard- 
ship are to be relieved by the Legislature 
and should not be allowed to unduly influ- 
ence a Court in the interpretation of a sece 
tion of astatute. In the second place it is a 
matter of considerable doubt whether any 
hardship at all results to an aggrieved per- 
son by the fact that the one remedy of 
appeal alone is open tohim. The powers of 
a civil Appellate Court under the Oivil 
P. O. are very wide and rr. 25, 26, 
27 and 33 of O. XLI entitle the Appellate 
Court to meet any difficulty or fill any 
lacuna that may have been occasioned by 
the fact that the appellant aggrieved person 
was not a party to the proceeding in which 
the order appealed against was passed. It 
appears to me that the opinion of Vaughan 
William, L. J. and of Sir Dinshah ‘Mulla, 

acknowledged authorities on the law 
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of insolvency ,is the correct opinioniand must 
be followed. I-hold, therefore, that the 
applicants in this cass have no locus standi 
and have no rights to apply under cl. (1) of 
s, *, Presidency Towns Insol. Act for a 
review of the adjudication order. Their 
remedy is by appeal under s. 8, cl. (2} 


In the view that I have taken of the first 
preliminary objection the second really does 
not arise. But as the matter has been argued 
before me at considerable length, I propose 
to deal with it but as briefly as possible, 
Here again there is a conflict as to what 
Article, if any,- of Sch. I, Lim, Act, is 
applicable to an application under cl. (1) 
8.5 praying for a review, rescission or 
variation of an order made by an Insol- 
vency Court. In Candas Narrondas Navivahu 
v.C. A. Turner (10) a decision of their 
Lordships of the Privy Oouncil, it was 
held that an Insolvency Court was a Oourt 
of ordinary original civil jurisdiction. Now 
Art. 162 of Sch. I, Lim. Act, provides 
for areview of judgment by certain High 
Courts in India and the Chief Oourt of Sind. 
As our Oourtis still the Oourt of the Judi- 
cial Commiesioner of Sind, it does not ap» 
pear that Art. 162 can apply in the present 
case. Article 173 however applies to a review 
of judgment except in the cases provided for 
by Arts. 161 and 162. If Art. 173 applies in 
the present case the period of limitation is 
90 days from the date of the order sought to 
be reviewed. In In re L. W. Nassee (11) it was 
held that Arts. 162 and 173 of Sch. I, Lim. 
Act, were not applicable to an application 
under s. 8 (1), Presidency Towns Isolv. Act, 
but that the Article applicable was Art, 1&1. 
The point is thus dealt within Sir Dinshah 
Mulla’s Law of Insolvency, p.e 525, para. 
780: 

“Ag under the Bankruptcy Act. so under the Pre- 
sidency Towns Insolv. Act, nolimitof time is fixed 
for an application for re-hearing, It has been 
held under the Bankruptcy Act that an application 
for areview should be made within the time limit- 
ed for appeal, though it may be entertained on 
special grounds after the expiration of that time. 
No review, however, ‘is allowed after the time for 
appealing has expired ifthe real object is to get the 
benefit of an appeal by means of a re-hearing. Ina 
Madras case the question arose whether the Lim. 
Act, 1908, applied to an application under s. 8 
(1), Presidency Towns Ingo]. Act. The Oourt did 
not express any opinion on the point but held 
that even if Art. 162 which provides a period 
of 20 days from the date of the order, applied to 
the case, the Court had the power under s. 5 of 


(10) 13 B 520; 16 I A 156; 9 Sar. 400; 13 Ind. Jur, 251 


0). 
Ql) ATR 1929 Rang. 229; 118 Ind, Oss. 615; 7 R 
201; Ind. Rul. (1929) Rang. 253, 


728; 


that Act toextend the time if sufficient causa was 
shown, and that sufficient cause had been shown 
in that case to extend the time. The same question 
arose in a Rangoon case where it was held that 
Art. 181, Lim. Act, applied and the period of 
limitation wasthree years fromthe date when the 
right to apply accrued. It is submitted that this 
decision is erroneous, and that there is no time 
limit for an application under s. 8 (1), Presidency 
Towns Insolv. Act. The section provides not 
only for a review, but also for a rescission or varia- 
tion of an order. It is submitted that the principles 
of English Law apply to cases underthe Presidency 
Towns Insol. Act.” , 

Obviously Art, 162 of Sch. I, Lim. Act 
can have no application, nor in my opinion 
is Art. 173 applicable, for sub-s. (1) of s. 8 
provides not only for review but for rescise 
sion and variation. The view of the Rangoon 
High Court was that of a Single Judge of 
that Court and with all respect to that 
learned Judge his reasoning is by no means 
Convincing. It would appear that Art. 
181 is confinedto applications under the 
Civil P.C, It would appear then that 
Sir Dinshah Mulla’s opinion is correct 
that thereis no period of limitation pres- 
cribed for an application under cl. (1) of s, 
8 and that the principles of English Law 
are to govern; and according to these prine 
ciples an aplication for review, rescission or 
variation should not be entertained to save 
the time provided for appeal when the ap- 
plication has been filed for the purpose of 
extending the time for appealing. Under 
the last clause of s.8 the period -of limita- 
tion for an appeal under s. 8 (2) (b) will be 
90 days. In Hx parte May : In re May (12), 
Cotton, L. J. said: 

“This is an appeal fromthe refusal of the Regis- 
tyar to re-hear a bankruptcy petition and to reverse 
an order of adjudication which he had made upon 
it. The objection is taken that no provision is 
made by the Act or the rules as to the time within 
which an application for are-hearing is tobe made 
and that the application was made to the Registrar 
in the present case after the time for appealing 
fromthe order had expired,and itis said that that 
is a fatal objection, Possibly, in our view of the 
present case, it is not necessary for us to decide 
this point. But I am unwilling that any doubt 
should be entertained as to the power of the Oourt 
to rehear. It is, however, a power which must be 
. exercised with great caution, and it ought not to 
be used in order to extend the time for appealing.” 

Reference may also be made to the case 
in Hx parte Mackay: In re Jeevons (13). 
In re Tobias. Ex parte Tobias (8), Oave, J. 
said : 

“One general althogh not invariable rule has 
been laid down for guiding the Oourt inthe exer- 
cise. of its discretion under this section, vig., that 
the Court should not grant a re-hearing where the 
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only object of the applicant is to obtain another 
opportunity for appealing fromthe decision of the 
Judge when he hag let the time for appealing from 
the original decision go by. The universal practice 
of fixing a limit of time on the power to appeal is 
derived from the general maxim, “interest reipubd- 
lice ut sit finis litium” but the maxim should not 
be extended beyond the limit of its utility.” 

In India unders. 5, Lim. Act, an ape 
plicant would be required to show “suffi- 
cient cause” for delay in prosecuting an 
application for review. Now in the present 
case, the order of adjudication was made on 
November 22,1938 and the application 
with whichI am now dealing was filed on 
September 28, 1939. It has therefore been 
made nearly ten months after the order of 
adjudication, and long after the expiry of 
the period of appeal. As a result of this 
order of adjudication the Oficial Assignes 
addressed a letter tothe applicants on Feb- 
ruary 7, 1939 calling upon them to furnish 
a list of the goods taken possession of by 
them, and return the same or the value 
thereof to him. To this letter the applicants 
through their Advocate replied on February 
18, 1939 repudiating the claim of the 
Official Assignee, ccntending that the transs 
fer was not with the intention to defeat and 
delay the creditors of Thawerdas Kalumal 
or to give undue preference to any one cree 
ditor. The entertainment of the application 
for review in these circumstances must 
clearly be refused as a mere attempt on the 
part of the applicant to enlarge the time for 
presenting an appeal. No attempt has been 
made toshow sufficient cause for the delay 
of ten months, The preliminary objections 
raised on bshalf of the Official Assignee ac- 
cordingly prevail and this application must 
be dismissed. As the law on these points 
was by no means clear, I think I should 
make no order as to costs. 


GA Application dismissed. 





RANGOON HIGH COURT 
Special Bench 
Oivil Reference No. 7 of 1940 
November 26, 1940 
Roserta, O. J. DUNKLEY AND 
BLAGDEN, JJ. 
MA HTWA YIN AND oTHaES— 
APPLIOANTS 
versus 
MAUNG THET HNIN—Rausponpent 
Workmen's Compensation Act (VIII of 1923), s. 2 
(n)—Licensee upon mine paid by piece work rates 
and over whom there is no control of mine authori- 
. ties, is not "workman, ` 
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A mere licensee upon the mine, who is paid by 
piece work rates for the work which he does and 
over whom there isno control by the mine autho- 
iw is not a ‘workman’ within the meaning of the 
ct, . 


Ò. Ref. made by the Commissioner for 
Workmen’s Compensation, Tavoy. 
Pers J. R. Chowdhury, for the Respon- 
ent. 


Roberts, C. J.—In this case the Oom- 
missioner for Workmen’s Compensation for 
Tavoy has referred to us the question 
whether in Jaw the deceased person was 
a “workman” within the meaning of the 
Workmen's Compensation Act. It is a 
matter to be concluded from the facts by 
the Oommissioner whether an applicant, or 
a deceased person whose dependents are 
applicants, in a particular case wes or 
was not a workman within the meaning 
of the Act, and properly this is not a 
question of law which should have been 
referred to us at all. It is, however clear, that 
the conclusions of fact have been drawn 
from the evidence which was adduced. The 
Commissioner has found as a fact that the 
deceased was a mere licensee upon the 
mine, that he was paid by piece work rates 
for the work which he did and that there 
was no control over bim by the mine 
authorities. In these circumstances, the 


proper inference—and, indeed, the only. 


inference—to be drawn is that he was not 
a “workman” within the meaning of the Act; 


‘and, although, in my opinion strictly speak- 


ing, we are not to answer this question, 
we think it desirable to answer it in the 
negative and to say that in future the Oom- 
missioner should determine such questions 
himself. 


Dunkley, J.—I agree. 


Blagden, J.—I agree. 
8. Answered in negative. 





LAHORE HIGH COURT 
Second Appeal No. 601 of 1939 
July 10, 1940 
Din MUSAMMAD, J. 
MOHAMMAD SHAFI—~Pramntirr— 
APPELLANT 
versus’ 

SIALKOT MUNICIPALITY 
AND ANOTHER—DRPBENDANTS— 
RESPONDENTS 


“Punjab Municipal Act (ITI of 1911), ss, 49, 232 


—Sanction to build given by Municipality to person 
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—Municipality subsequently superseded and sanction 
suspended—Notice by person to Secretary of State 
through Deputy Commissioner deseribed aa under 
s. 80, Civil Procedure Code and s. 49 Punjab. 
Municipal Act— Deputy Commissioner also 
Administrator of Municipality—Notice, held valid 
and proper—Resolution or order of committee acted 
upon, if can be suspended subsequently — Civil 
Procedure Code (Act V of 1909, O. XXVII, r. 1— 
Suit against Provincial Government through Deputy 

ommtasioner ~Process issued against Province and 
duly served and Province duly represented—Defect in 
frame of suit is condonable — Jurisdiction—Crvil 
Court — Suit restraining Municipality from 
demolishing building on ground that land underneath 
it belonged to plaintiff and not to the Municipality 
—Civil Court, if can entertain, 

Subsequent to the granting of the permission by 
a Municipality to a person for building certain 
building the Municipality was superseded under 
s. 238 Punjab Municipal Act and the sanction was - 
suspended. The person served a notice on the 
Secretary of State for India in Oouncil through the 


Deputy Commissioner which was described as a 


notice under s. 80 Oivil P. O. ands. 49 Punjab 
Municipal Act. The Deputy Commissioner occupied 
a dual capacity oneas the Oollector of the District 


and the other as the Administrator of the 
Municipality: 
Held, that the notice was valid and proper. 


Under s. 232, Punjab Municipal Act, the Oommis- 

sioner or the Deputy Commissioner is authorized to 

suspend the‘execution of any resolution or the order of 

2 committee and not the resolution or the order itself. 

If once a resolution or order of a committee has been - 
acted upon, it cannot be suspended. In other words, 

the order of suspension should be made before the 
resolution or order is executed and not after, 165 

Ind. Oas. 854 (2), and 171 Ind. Oas. 616 (3), relied 

on, [p. 782, col. 2.) 

Where in a suit against the Provincial Govt, 
the defendant is described as “Govt.......Province 
through the Deputy Commissioner,” and the proceas.- 
is iseued against the Province and duly served and - 
the Province is duly represented in the Court the - 
defect in tha frame of the suit is condonable. 

A suit by a person against a Municipality for an 
injunction restraining it from demolishing a building 
on the ground that the land under the building. 
belonged to him and not to the Municipality, 
involves a controversy of title and a Civil Oourt 
has consequently jurisdiction to entertain it. If a.. 
committee does an unauthorized act, it cannot 
claim immunity from the ordinary Jaw of the land.. 
191 Ind. Oas. 65 (1), relied on. [p. 731, col. 2.] 


S. A. from the decree of the District Judge, 
Sialkot, dated March 22, 1939. ` 


Mr. Qabul Chand Mittal, for the Appel- 
lant. : 

Messrs. N. D. Murad and Malik Moham- 
mad Amin, for the Respondents. 


dJudgment.—This appeal has arisen in 
the following circumstances. On October 16, 
1935, the appellant Mohammad Shat, gave 
a notice in writing to the Sialkot Muni» 
cipal Committee of his intention to erect 
a building within the limits of the Muni- 
cipality. On October 30,- 1935, the Muni- 
cipal Engineer recommended that tho- 
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requisite sanction be refused on the ground 
that the land on which the building was to 
be erected was part of a public street. On 
October 31, an order was made ‘rejecting’ 
the application, which amcunted to a refusal 
of the necessary sanction, On November 1, 
the appellant was notified that his ap- 
plication had been rejected, On November 4, 
the appellant once mcre submitted an 
application addressed to the Executivé Offi- 
cer of the Municipal Committee. He stated 
therein that his previous application had 
heen rejected under some misapprehension, 
that the land on which he. intended to put 
up a structure belonged to him and had 
been in his possession fora long time and 
that, if necessary, the spot might be ing 
pected by the officer concerned. On Noveme 
ber 1l1,the Executive Officer inspected 
the spot, He came to the conclusion that 
the Jand did not belong to the Municipal 
Committee, and that on the other hand, it 
had been in possession of the plaintiff's 
ancestors for a long time and that the Oom- 
mittee had already abandoned its claim to 
the shamilat land in this mohalla and had 
sanctioned similar structures in other cases, 
and he, accordingly, recommended to the 
Committee that sanction be given as prayed. 
On December 11, a resolution was passed 
bythe Committee in accordance with the 
recommendation of the Executive Officer, 
and on December 17, information to this 
effect was conveyed to the appellant. 

On January 2, 1937 that is after the 
lapse of more than a year, the Deputy Oom- 
missioner, Sialkot, suspended the resolution 
and,on January 4, the appellant was in- 
formed of it. It may be remarked that 
prior to that date the Provincial Govt. 
had under s. 238, Punjab Municipal Act 
declared the Sialkot Municipal Oom- 
mittee to be superseded, On January 12, 
the appellant sent a notice through his 

‘lawyer to the Secretary of State for India 
in Council through the Deputy Commis« 
sioner, Sialkot. It was described as a notice 
under s. 80, Civil P. O., and s. 49, Punjab 
Municipal Act. It stated that the lawyer 
had been instructed by his client Moham- 
mad Shafito inform the addressee that he 
had built a house with the sanction of the 
Municipal Committee granted to him by 
Resolution No. 1169, dated December 11, 
1935, that it was incorrect that the house 
had been built on a portion of a public 
street, that a sanction once given could not 
be revoked, that the sanction was absolute 
and that, in these circumstances, he would 
kindly reconsider the legal position. - It was 
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added that in case the addressee persisted 
in enforcing the order of suspension, & 
civilsuit would be instituted against the 
Municipal Committee in a Court of Law. 
This notice appears to have been despatched 
on January 12, 1937. A reply thereto was 
sent by the then Executive Officer on 
March 10, 1937, informing the lawyer 
concerned that his client had no actions 
able claim and in case a suit was instituted 
it would!be resisted. On November 6, 1927 
a notice under. s. 175, Municipal Act, 
purporting to have been written on August 


27,1937 was sent to the appellant calling 


upon him to remove the house erected 
by him on a part of the street and at the 
same time sending him a sum of Rs, 16-6-0 
as compensation forthe removal of the struc- 
ture. On December 23, 1937 the appellant 
sent a reply by registered post through a 
lawyer, Mr. Anant Ram, of which the 
acknowledgment is on the record. 

On January 10, 1938 the appellant insti- 
tuted the present suit impleading as 
defendants the Sialkot Municipal Com- 
mittee through the Deputy Commissioner as 
Administrator of the said Municipal Oom- 
mittee and ‘‘ Govt. Punjab Province through 


the Deputy Commissioner of the Sialkot . 


District.” It was for a perpetual injunc- 
tion to restrain the defendants from demo- 
lishing| his building marked A B O D 
on the plan attached to the plaint or from 
issuing any order for its demolition or 


from interfering with his possession in any ` 


manner. The suit was resisted by the de- 
fendantaon various grounds. It was con- 
tended that the land under the building 
belonged to the Municipal Committee being 
a part ofa thoroughfare, that the super- 
seded Oommittee had transgressed its 
powers in granting sanction to ithe plaintiff 
to erect the building on Municipal land, 
that notice under s. 175, Municipal Act, 
was valid, that the orders issued by the 
Administrator could not be challenged in 
a Civil Court and that the resolution had 
been properly suspended under the provi- 
sions of the Municipal Act. It was further 
added that the notice that was given by 
the plaintiff was defective and that the 
description Punjab Province through the 
Deputy Commissioner, Sialkot District, was 
wrong. The trial Oourt framed the following 
issues in the case : 

“I, Should the plaintiff have sued the Punjab 
Province through Collector and not the Deputy 
Commissioner? 

2. Is the notice under s. 80 valid? If not, what 
is its effect ? 

3. Does the property in question belong to the 
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plaintif? 

4. Was the Deputy Commissioner competent to 
revoke the sanction granted to the plaintiff on 
December 11, 1935 ? 

: 5. Was the compensation offered by the defen; 
dant committee under s. 175, Municipal Act- 
inadequate ? 

6. Has not the Civil Court jurisdiction to try 
this suit ? 

7. To what relief is the plaintiff entitled ? 


‘On issue No.1 it was observed that the 
Punjab Province through Collector, Sialkot, 
was a necessary party to the euit and inas- 
much as no amendment had been made by 
the plaintiff, the issue was decided against 
him, On issue No. 2 it was held that the no- 
tice was bad in law and was invalid. Issue 
No. 3 was decided against the plaintiff on 
the ground that the land under the building 
belonged not to him but to his father, Pir 
Bakhsh. Issue No. 4 as to the competency of 
the Deputy Commissioner and the Oommis+ 
sioner to suspend the resolation of the 
Municipal Oommittee was decided in favour 
of the defendants. Issues Nos.5 and 6 were 
decided against the plaintif and, conse- 
quently, the plaintiff's suit was dismissed 
with costs. ‘The plaintiff preferred an ap» 
peal against this order to the District Judge 
who disposed of the appealon the grounds 
tbat proper parties had not been impleaded 
by the plaintiff, that no notice under s. 80, 
Oivil P. O., had been sent to the Collector 
and that the Oivil Court was not competent 
to try the suit in view of the provisions of 
8. 225, Punjab Municipal Act. 


The plaintiff came to this Oourt on 
second appeal and the appeal was heard 
by me on November 23, 1939. Without 
going into the merits of the case, I came 
to the conclusion that before the case could 
be finally decided it was necessary to 
determine (1) whether the building in 
dispute was constructed before or after the 
suspension of the execution of the resolu- 
tion under s. 232, Municipal Act, and (2), 
whether the property in dispute vested in 
the Municipal Oommittee. I accordingly 
remanded the case under O. XLI, r. 25, 
Oivil P. O., and directed the trial Court to 
take the additional evidence required and 
submit to this Court his findings thereon 
and the reasons therefor. In compliance 
with that order the trial Oourt has disposed 
ofthe issues framed by me. It has held 
that the building was completed before the 
order suspending the operation of the reso: 
lution was made and that the site under 
the building did not vest in the Municipal 
Committee. The questions that fall for 
determination in this case are : (1) whether 
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the notice served by the plaintiff was pro» 
per, (2) whether the suit has been properly 
instituted. (3), whether the Deputy Come 
missioner or for that matter, the Commis- 
sioner could suspend the resolution of the 
committee granting sanction to the plaintiff, 
(4) whether the building was constructed 
before the execution of the resolution was 
suspended by the Deputy Commissioner 
and (5) whether the site under the 
building belongs to the plaintiff. I may 
remark that in the Court below it was 
also urged that the Civil Court had no 
jurisdiction in this matter, but this point 
has not been argued before me on behalf 
of tha respondents. In my view, the case 
involves a controversy of title between the 
plaintiff and the respondents and a Oivil 
Court has consequently jurisdiction to 
entertain it. The bar pleaded in the lower 
Courts was based ons, 225, Municipal Act, 
but I fail to appreciate how that section 
helps the respondents in any manner. 
Further as laid down by a recent Full 
Bench judgment of this Court in Regular 
Second Appeal No. 90 of 1939 Municipal 
Committee, Montgomery v. Sant Singh (1) 
if a committee does an unauthorized act, it 
cannot claim immunity from the ordinary 
law of the land. 

On the first question whether the notice 
was proper, it is urged on behalf of the 
respondents that no notice was sent to 
the Collector of the District as required 
by s. 80, Civil P. O., and that the notice 
sent by the plaintiff was really one 
under s. 49, Municipal Act. A notice to 
the Collector is said to be necessary in- 
asmuch as the committee having been 
superseded under s. 238, Muncipal Act, 
all property, which was vested in the Oom- 
mittee became vested in His Majesty. 
I, however, consider that the notice does 
not suffer from any defect at all. The 
plaintiff, although faced with a complicated 
situation on account of the supercession 
of the committee did serve a notice on 
the Secretary of State for India in Council 
through the Deputy Commissioner, Sialkot, 
and further made it clear that the notice 
was both under s. 80, Civil P. O., and 
s. 49, Punjab Municipal Act, The Daputy 
Commissioner occupied a dual capacity 
then: he was the Collector of the District 
as well as the {Administrator of the Muni- 
cipal Committee. Notice having gone to 
him in the capacity of Deputy Com- 
missioner, it cannot be urged that the 

(1) A I R 1940 Lah 377; 191 Ind. Cas. 65;42P L 
R 573;13 R L 251 (FB), ` 
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Collector had not been informed of the 
intention of the plaintiff to institute a suit 
against the Secretary of State for India in 
Council, if he was not listened to. It is 
significant that the Executive Officer 
laboured under no misapprehension as 
regards the authority who had been notified, 
inasmuch as in his reply while referring 
to the notice, he described it asa notice 
addressed to the Secretary of State 
“through the Collector, Sialkot, Moreover, 
this is a highly technical matter and in 
a place Jike the Punjab where people are 
not used to hair-splitting, such technicali- 
ties should not be allowed to defeat 
justice. It is further doubtful whether a 
notice was at all necessary under s. 49, 
Municipal Act, in the circumstances of 
the case. On the grounds stated above, 1 
have no hesitation in holding that the notice 
served on the Deputy Commissioner was 
valid and proper, 

Coming now to the question whether 
the suit had been properly instituted, all 
that is contended on behalf of the regpon- 
dents is that the description of defendant 
No. 2 as “Govt. Punjab Province through 
the Deputy Commissioner, Sialkot,” is 
legally wrong, inasmuch as the Govt, of 
“the province should have been sued 
through the Collector and not the Deputy 
Commissioner. Apart from the fact that 
the objection is not supported by any 
law on the subject, it is a highly technical 
objection and the defect, if any is con- 
donable in view of the fact that” the 
amendments introduced by the Govt. of 
India Act are not clear on the subject. 
Originally, the Secretary of state of India 
in Council was sued through the Collector 
and underthe present Govt. of India Act 
all that is necessary to bs mentioned is 
the ‘province.’ The amendment of O. XXVII, 
Civil P. O., merely lays down that the 
Crown pleader in any Court shall be the 
agent of the Orown for the purposes of 
receiving processes against the Crown 
issued by such Court and it is not dis» 
puted that proceases issued against the 
Punjab Province were duly served and that 
the Province was duly represented in the 
Courts below. The addition, therefore, of 
the words “through Deputy Commissioner” 
did not in any manner affect the institution 
of the suit or cause any prejudice to the 
defendants. I accordingly overrule this 
objection. 

The third question ia whether the Deputy 
Commissioner or, for that matter, the Com- 
missioner could ‘suspend the resolution of 


MOHAMMAD SHARI V. SIALKoT MUNIOIPaLiTy (LAH) 


19210 


the committee granting sanction to the. 
plaintiff. A perusal of s. 232, Punjab 
Municipal Act, leaves no room for doubt 
that the Oommissioner or the Deputy 
Commissioner is authorized to suspend 
the execution of any resolution or the 
order of a committee and not the resolu- 
tion or the order itself. The distinction is. 
important. If once a resolutionor order 
of a committee has been acted upon. it 
cannot be suspended. In other words, the 
order of suspension should be made before 
the resolution or order is executed and not. 
after. The order of the Deputy Commis- 
sioner of January 2, 1937, suspending Reso- 
lution No. 1169, therefore was clearly 
illegal. It was this order that was supported 
by the Commissioner and the Commis» 
sioner’s illegal sapport of an invalid order 
of the Deputy Oommissioner could not 
improve matters, No authority is needed 
for this simple proposition as the language © 
of the section itself is quite clear, but I 
may refer to Mahomed Hussain v. Munici- 
pal Committee, Sialkot (2), where Coldste 
ream, J. also interpreted the section in the 
same manner and to Anant Ram v. Small 
Town Committee, Pundri (3), where Jai 
Lal, J. approvingly referred to the decision 
of Coldstream, J. This evidently takes us.” 
to the next question whether the building’ 
was constructed before or after the sus- 
pension of the resolution by the Deputy 
Commissioner. As stated above, if the 
building had been completed prior to the 
order made by the Deputy Commissioner, 
the order would not in any way prejudi- 
cially affect its construction. This question 
was remanded by me to the trial Oourt 
and I have no hesitation in agreeing with 
its conclusion thatthe building had been 
completed long before the order of the 
Deputy Crmmissioner was made. Oon- 
sequently, it is impossible to hold that the 
building was constructed in teeth of the 
order suspending the resolution of the com- 
mittee. 

The only other question that falls for 
determination is whether the site under 
the building was owned by the plaintiff. 
Here, too, both the Subordinate Judge who 
tried the case in the first instance and 
the Subordinate Judge who disposed of 
this question on remand have congur- 
rently found that the site under the build- 
ing did not vest in the Municipal Commit. | 


(2) AI R 1936 Lah 689; 165 Ind, Oas. 856; 38 P 
L R897;9R L311. 
(3) A I R 1937 Lah 84; 171 Ind. Oas,616;10 R L. 
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tee. Counsel for the respondents has 
referred me to the reports made by the 
Municipal Officers from’ time to time and 
also tothe plans which relate to the lane 
tn front of the house in question. I am 
not, however, prepared to differ at this stage 
from the findings arrived at by the trial 
Judges. Holding therefore that the building 
had been completed in accordance with the 
resolution of the committee, that the site 
under the building belonged tothe plaintiff 
and that the action of the Deputy Commis- 
sioner suspending the resolution was 
illegal, I allow this appeal, set aside the 
order of the Oourts below and grant the 
plaintiff a decree in terms of the relief 
prayed for. The respondents will pay the 
costs of the appellant in all the Courts, 


8. Appeal allowed, 


ry 


ALLAHABAD HIGH COURT 
Full Bench 
Second Appeal No, 1053 of 1938 
December 10, 1940 
OOLLISTER, ALLSOP AND BAJPAI, JJ. 
PUNJAB SUGAR MILLS Co, Lro.— 
APPELLANTS 


VETSUS Š 
Pt. LACHMAN PRASAD TEWARI ANp 
OTHERS—RESPONDENNS 

U. P. Land Revenue Act (III of 1901), s 11l— 
Dispute between two co-sharers whether sir belongs 
exclusively to one or to both jointly — Revenue Court, 
tf can adopt any of the metheds involved in s, LLL— 
Court proceeding under s. 111 (1) (0) and wrongly 
holding that no question of proprietary title is invol« 
ved——Appeal to District Judge, is maintainable, 

The rights which a sir holder has, assuch are in 
the nature of a proprietary interest. Where there is 
a dispute as to whether a str belongs exclusively to 
oneor jointly to both the co-sharers a question of 
proprietary title within themeaning of s. 111, U, P. 
Land Revenue Act is involved. 104 Ind Oaa, 296 (2) 
pa 128 Ind. Oas. 396 (3), approved. [p. 735, cols. 1 & 


In sucha case, the Revenue Court has jurisdiction 

dadoptany of the methods preseribed in s. 111 and 
where the Court after hearing the parties or their 
Counsel and considering the objection and the re- 
joinder, arrives at a wrong conclusion that no question 
of proprietary title was involved at all, its decision 
must ba deemed to be on the merits under a. 111 (1) 
(c) and hence appeslable to the District Judge. 
Quthal Chaudhri v, Jogi Chaudhuri (4), approv- 
ed, 


8. A, from a decision of the District 
Judge, Gorakhpur, dated June 2, 1938. 


Messrs. P. L, Banerji and Govind Das, 
for the Appellants. 
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Sir. Tej Bahadur Sapru and Mr. Sankar 
Saran, for the Respondents. 


Collister, J. — The following questions 
have heen referred to this Full Bench: 

(I) Whether a dispute between two co-sharers as 
to whether a sir belongs execlusively to one or joint. 
ly to both raises a question of proprietary title and 
(2) which is the proper Court to decide such a 
dispute ?” 

For a proper decision of these questions 
it is necessary to consider the facts which 
have given rise to them. In village Poharia 
in the district of Gorakhpur the respond- 
ents, who are Tiwaris, acquired a 2 annas 
share. In 1913 and 1914 they obtained 
from the original proprietors of the village, 
Basdec Singh and others, possessory mort- 
gages over the remaining 14 annas; and 
thus they came to possess the whcle 
village. Under authority grated to them 
by the terms of their mortgage bonds, 
they ejected tenants from various holdings 
the total area of which was 80 acres, and 
they took this land under their own cultiva- 
tion. Some of these plots were thereafter 
recorded in the village registers as their 
sir, presumably by virtue of s. 4. (d), Agra 
Ten, Act (IIL of 1926), and others as 
their kKhudkasht. On June 14, 1932 the 
Thakars, that is to say the original pro- 
Prietors, executed a second possessory morte 
gage in favour of the appellants the Panjab 
Sugar Mills Co., Ltd. Money was left with 
the mortgagees for liquidation of the mort» 
gages which had been executed in favour 
of the respondents and those mortgages 
were duly redeemed. Thereafter, the appel- 
lants claimed the right to 7/8ths of the 
land which -was recorded as the sir and 
Kkhudkasht of the respondents; that is to 
say they claimed 70 out of 80 acres. This 
claim was repudiated by the respondents 
and accordingly the appellants instituted 
a suit against them for declaration and 
joint possession as well as for another relief 
with which we are not concerned, The 
trial Court dismissed the suit; but in 
appeal. the suit was decreed by this Court 
on December 14, 1936 for joint possession. 
It was held that whatever rights the Tiwaris 
had in the plots in question were obtained 
by them in their capacity as, mortgagees 
of 14 annus and as owners of two annas 
and that those rights were for the benefit 
of all the co-sharers in the village and that 
the appellants were entitled to a decree 
for joint possession. That decree was 
capable of execution only under O. XXI, 
r. 35 (2), Civil P. CO. The- -judgment of 
this Oourt is reported in Punjab Sugar 
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Mills Co. Ltd. v, Lakshman Prasad (1). 

Thereafter the appellants and the mort- 
gagors instituted partition proceedings in 
the Revenue Court. On the date fixed 
for hearing objections under s. 111, Land 
Revenue Act (III of 1901), the respondents 
‘preferred an objection dated November 24, 
1937, and in para. 5 of that objection they 
said, “many severalty plots and plots of 
land exclusively owned by these objectors 
adjoin the mill.” And further on in the 
same paragraph they prayed that the 
objectors’ plots or sir and khudkasht land 
towards the north of the mill should 
“mostly” be given to them. Admittedly 
the plcts in suit are to the north of the 
mill and are the plots with which we are 
concerned. On December 16, 1937 Baedeo 
Singh and others presented a rejoinder to 
that objection in which they claimed that 
by virtue of this Court's decree dated 
December 14, 1936 the respondents were 
owners in possession of only a 2 annas 
share in these plots and that the Civil 
Court had put the Punjab Sugar Mills Oo., 
Ltd., into possession of the remaining 14 
annas share; and therefore the respondents, 
that is to say the Tiwaris, were only entitl- 
ed to a one-eighth share in the plots in suit. 
The order which the Assistant Collector 
passed was in the following terms: 

“Objector Lachman Prasad’s contention could not 
be and is not according to my reading that he is 
the sole proprietor of sir plots. His contention is 
that he has exclusive possession of certain sir plots. 
This question can be taken up after the submission 
of the geveralty lists. In my opinion no proprietary 
title is involved. 

The Punjab Sugar Mills Co., Ltd., 
appealed against this order, but their 
appeal was dismissed by the District Judge, 
who agreed that the objections raised no 
question cf proprietary title within tke 
meaning of s. 111, Land Revenue Act. His 
view was tbat the objections were concerne 
ed only with the details of the method of 
partition. From that judgment this second 
appeal has heen preferred to the High 
Court. As I have already shown, in the 
objection of November 24, 1937 the respon- 
dents claimed aright to the major portion 
of the t0 acres of sir and khudkasht plots 
and in the rejoinder it was claimed that 
the Tiwaris were “owners in possession” 
cf a one-eighth share only in the said plots 
and that was all that they were entitled 
to possess. During the pendency of the 
appealin the District Judge's Court Coun- 

(1) (1937) A LJ 501; 169 Ind. Oas. 17; AIR 1937 
ae 321; 1937 R D 226; 1937 A LR 467; 9 RA 
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sel for the respondent Tiwaris made a 
statement which is embodied ina rubkar 
dated May 5, 1938. That statement reads 
as follows: l 

“So far as the question of right of ownership in 
the plots of sir land in dispute is concerned, I admit 
that the appellant too is the zemindar thereof to 
the extent of 14 annas as a mortgagee. My objec- 
tion is that so far the air rights are concerned 
they are exclusively mine, à. e, I have a right 
to remain in actual possession of these plots exclu- 
sively.” 

This rubkar shows that the respondents 
were claiming exclusive rights in the sir 
plots, and the objection of November 24, 
1937 shows that they were claiming exclusive 
rights in most of the khudkasht plots 
also. It is possible that, when Counsel for 
the respondents referred to sirland in the 
rubkar, he meant to include khudkasht also, 
but it cannot be said with certainty whether 
this was his intention or not. Anyway, the 
nature of the dispute is clear enough; the 
respondents were claiming an exclusive 
right of possession in respect to either the 
whole or the major portion of these 80 
acres and this claim was repudiated except 
in respect to a onereigth share thereof, 
What we have to determine is whether 
so far as the sir land is concerned, a 
question of proprietary title was involved in 
this controversy. 

Learned Counsel for the respondents con- 
tends that the question of proprietary title 
has already been decided by a conmpetent. 
Court, thatis to say by the judgment of 
the High Oourt to which I have already re» 
ferred; and he pleads that this being so, the 
dispute was only as regards a right to actual 
possession and the decision of such dispute 
is within the jurisdiction of the Revenue 
Court, In Balwant Singh v. Partap Singh 
(2), one of the co-sharers claimed in the 
course of a partition proceeding that he 
had title to hold a certain khata in 
severalty. His claim was admitted by 
the applicant for partition and so this 
Court held that no question of proprietary 
title arose. The learned Judges, however, 
went on to say : . 

“It has however been argued that even if the 
objection has been disputed by anyone, it would 
still not involve a question of proprietary title, 
With this contention we do not concur. The ex- 
pression ‘proprietary title’, in our opinion, will 
include not only the title to be proprtetor or co- 
sharer but also any rights appurtenant to such a. 
title. Primarily all the co-sharers ina mahal, i, e.a 
unit under a separate engagement for the payment 
of Jand revenue, have a title to own and possess 
the mahal jointly. This title may give way to a. 
title to hold in severalty different areas, è. e, khatas 

(2) 25 AL J 895; 104 Ind. Cas, 296; AI R 1927 All. - 
665; 50 A 193, 
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or pattis in the mahal. This is effected by what is 
called a private partition. The title arising under 
a private partition is nonetheless a proprietary title 
because it is acquired without Govt. intervention 
and is subject to the general liability of all co-sharers 
for the whole revenue of the mahal “ 

Finally they say: 

“The right of a co-sharer to hold in severalty does, 
therefore if disputed, in our opinion, involve a ques- 
tion of proprietary title.” 

In Abu Jafar v. Mohammad Kazim (3), 
it was held that, when a question arises 
between two co-sharers as to how much 
ia the sir of one of the co-sharers, the 
question is one of title and not of tenancy. 
In that case there were three co-owners 
of a khewat consisting of 14 bighas of 
which 12 bighas odd were sir land, One 
of these co-sharers was a man named 
Abu Jafar, whose share was 2/16ths, 
His co-owner sold their shares and gave 
up their ex-proprietary rights. Abu Jafar 
applied to the Revenue Court for an imper- 
fect partition, his object being that he 
might be recorded as sir-holder of 2/16ths 
of the area of the khewat and as exe 
proprietary tenant of the remaining por- 
tion of 12 bighas 1 biswa. The purchaser 
trom the other co-sharers was a man 
named Mohammad Kazim. He objected 
to the application, and the question for 
decision was whether Abu Jafar was the 
sir-holder of the 12 bighas 1 biswa so that 
the provisions of s. 126, Land Revenue 
Act, might be attracted in his favour. 
The Revenue Court decided that it was 
a matter involving no proprietary title 
and could be decided later on. Mohame 
mad Kazim appealed to the District Judge, 
who held that a question of proprietary title 
was involved, At p. 1415* the learned Judges 
of this Oourt say : 

“There can be no doubt that when a question 
arises between two co-sharera as to how much is 
one co-sharer’s sir, the question is one of title and 
not of any tenancy. Question of title can be liti- 
ace mae in the Oivil Oourt and Oivil Court 
alone. 

Sir right is defined in the last paragraph 
of s. 4, Agra Ten. Act, as follows: 

‘Str right’ means the sum of all the special 
rights conferred on sir-holders by this Act and by 
the U. P. Land Revenue Act of 1901, and includes 
the right to exclusive possession of the sir against 
co-sharers of the sir-holder in the proprietary right, 
subject to a liability to account for profits.” 

la my opinion, where there is a dispute 
as to the right to possess a particalar plot 
or plots as sir-holders to the exclusion of 
the other co-sharers, a question of proprie- 
tary title is involved. All cossharersin a 

(3) (1930) AL J 1413; 128 Ind. Cas. 398; A I R 1930 
All, 657; 14 R D 601; L R 11 A 270 Rev, 

*Page of (1930) A L J—[Ed.) 
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mahal or patti in which there are sir plote 
have admittedly a proprietary right in such 
plots; but the sir-holder has in addition 
certain higher rights which his co-sharers 
do not enjoy. He has the right to exclusive 
possession; he is not fettered by the acquisie 
tion of statutory rights on the part of a ten- 
ant to whom he may let the plot; and he 
acquires ex-proprietary rights in the event 
of transfer of the plot. His proprietary 
rights in the plot are thus exempt from the 
limitation to which his co-sharers are sub» 
ject. These special and superior rights are 
in the nature of a proprietary interest 
which he holds over and above the pro- 
prietary interest which he has in common 
with-his co-sharers, In the case with which 
we are now dealing the respondents claimed 
to have an exclusive title to the sir rights in 
the land and an exclusive right to posses- 
sion thareof and the appellants and the 
Thakurs denied that right except in respect 
to a 1/dth share of the area so held by the 
respondents’ and they claimed a right in 
themselves to the remaining 7/8ths share, 
We are not concerned with the merits of 
these respective claims: but having held that 
the rights which a sir-holder has, as such 
are in the nature of a proprietary interest, 
it logically follows from the view which 
I have taken that the dispute between the 
rival parties involved a question of proprie- 
tary title, 

I now come to the second quéstion. 
Section 111 (1), Land Revenue Act, reads as 
follows ; 

“Tf, on or before the day so fixed, any objection is. 
made by a recorded co-sharer, involving a question 
of proprietary title which has not been already- 
determined by a Oourt of competent jurisdiction, 
the Oollector may either: (a) decline to grant the- 
application until the question in dispute has been 
determined by a competent Oourt, or (b) require - 
any party to the case to institute within three 
months a suit inthe Oivil Court for the determina- 
tion of such question, or (¢) proceed to inquire into, 
the merits of the objection.” 

The first thing which it was incumbent. 
on the Assistant Oollector to do was to 
decide whether the question of proprietary 
title claimed and denied by the respective: 
parties, namely the respondents’ right to: 
exclusive possession to land recorded as 
their sir and khudkasht and held by them 
as such, had already been decided by a. 
competent Court; and, for this purpose, 
it was necessary to consider the judgment. 
of this Oourt already referred to, {íf the 
Assistant Collector held that such question 
had been decided by that judgment, he 
would have to give effect to it. If he 
held the contrary, then he had three 


136 


coursea open to him. He could either under 
cl, (a) decline to grant the application 
for partition until the question in dispute 
had been determined by a competent 
Court, or under cl, (b) require any of the 
-parties to institute a suit in the Oivil 
‘Court within three months, or under cl. (e) 
proceed to inquire into the merits of the 
objection. Sub-section (3) of s. 111 provides 
that if the Revenue Court decides to inquire 
into the merits of the objection (under 
cl, (c) of subes, (1)), it shall follow tha pro- 
cedure laid down in the Civil P, O., for the 
trial of original suits; and s.112 enacts 
that an appeal from such decree shall lie to 
the Civil Court. Presumably, the Assistant 
‘Collector heard the parties or their Coun: 
sel and considered the objection and the 
rejoinder and he came to the conclusion 
-—a wrong conclusion, as I think—that 
no question of proprietary title was involved 
-at all. In my opinion, this must be deemed 
to have been a decision of the dispute on 
the merits under cl. (e) and therefore the 
. appeal lay to the District Judge. In Guthal 
‘Chaudhri v. Jogi Chaudhri (4), a co-sharer 
instituted proceedings in the Revenue 
‘Court for the partition of his 5 anna 
4 pies share. Another co-sharer objected, 
‘laying claim to an 8 pie share out of the 5 
anna 4 pies share which the applicant for 
„partition was seeking to have converted into 
a separate mahal. The Assistant Collector 
‘formed the opinion that no question of pro- 
prictary title arose and it was held by a 
Bench of thie Court that an appeal lay from 
. that order to the District Judgs. 

In my opinion, the appeal from the Assis- 
tant Collector's decision in the ‘case which 
is before us lay to the District Judge. For 
the reasons given in this judgment, I would 
upon the facts, answer the first question in 
the affirmative; and as regards the second 
question, I would reply that, the parties 
being at issue upon a question of pro- 
prietary title, the Revenue Oourt had 
jurisdiction to adopt any of the methods 
prescribed in s, 111, Land Revenue Act, 
aud that, the Oourt having proceeded under 
cl. (c) of sub-s, (1) the appeal lay to the 
-District Judge. 


Allsop, J.—I agree. 

Bajpal, J.—I agree. 

De Answer accordingly, 
44) 3.4L J-617; A W N 1906, 239, 
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CALCUTTA HIGH COURT . 
‘Oriminal Revision No. 781 of 1940 
August 21, 1940 


__ Epauny, J. 

BENOY KRISHNA ROY—PETITIONEE 

VETSUS 
EMPEHROR—Opposirg Party 

Bengal Public Gambling Act (IT of 1867), ss. 1,6— 
Finding of race books and betting slipsin house if 
suficient to show that house was used as common 
gaming house. 

Under s.6 the fact that certain race-books and 
betting slips were found in the house is quite 
insufficient to show in fact that the house had been 
used as a common gaming house. 


Messrs. Debabrata Mukherjee and Pari- 
mal Mukerji, for the Petitioner, 


Syed Farhat Ali, for the Orown. 


Order.—It this case the petitioner has 
been convicted under as. 3 and 4, Public 
Gambling Aci (Act IL of 1867). It is said 
that he was the owner of a common gaming 
house. The expression “common gaming 
house" has been defined in s.l of the Act 
in the following terms: 

“Common gaming house’ means any house .... 
in which any instruments of gaming are kept or 
used for the profit or gain of the person owning, 
eccupying, using or keeping such house .... whe- 
ther by way of charge for the use of such house .. 
or otherwise howsoever. 

Obviously therefore in this casa the onus 
lay heavily on the prosecution to show that 
the instruments of gaming were kept in 
the house for the profit or gain of the pəti- 
tioner. ` 

It is said that certain instruments of 
gaming, such as a race book, were found 
in the house, and in this connection reli- 
ance is placed on s. 6 of the Act. Under 
this section the fact that certain races 
books and betting slips were found in the 
house might be treated as evidence. But 
this secticn would not make the evidence 
ob this -point conclusive. -The judgment 
contains no finding to the effect that the 
petitioner's house was a common gaming 
house, and, in my view, the materials upon 
which reliance has been placed are quite 
insufficient to show in fact that the house 
had been used by him for this purpose. 

The rule must therefore be made 
absolute. The order made by the learned 
Magistrate dated July 10, 1940, is set aside 
and the fine, if already paid, must be re 
founded, 


5, Rule made absolte. ; 
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, ALLAHABAD HIGH COURT 
First Appéal No. 30 of 1939 
October 23, 1940 
IQBAL AHMAD AND VARMA, JJ. : 

: .Baboo RAJ NARAIN—O ammant— 

| _ APPELLANT 
7 versus 

AHMAD! JAN— APPLIOANT—RESPONDENT 

U. P. Hacumbered Hatates Act (XXV of 1934), 
ss. 9, 10—Benamidar, if has right to file written 
statement of claim under ss. 9 and 10—Claim filed 
by him within limitation but his death before adju- 
dication of claim—Beneficial owner, if can get sub- 
stituted as his legal representative—Application for 
substitution, whether claim—Question of claim be- 
coming time-barred, tf arises. ` 

A benamidar represents the real owner, and, so 
far their relativo legal position is concerned, is a 
mere trustee for him (the real owner). An action 
can be maintained in the name of the benamidar in 
respect of the property that stands in his name 
although the beneficial owner is no party to it, The 
benamidar, therefore, has a right to file a written 
statement of claim in accordance with the provi- 
sions of ss.9 and 10 of the U. P. Encum, Estates 
‘Act and on his death before adjudication of his 
claim under s. 14, the beneficial owner has a right 
to be substituted in his place as his legal repre- 
sentative and to continue the prosecution of the 
claim preferred by him. A bare application by the 
beneficial owner to be substituted on record in 
place of. the benamidar is not a written statement: 
of claim within the meaning of 8,9 and hence no 
question of the claim being time-barred can arise 
where the claim as originally filed by the benami- 
dar was in time, 49 Ind. Oas. 1 (1) and 185 Ind. 
Cas~.402 (2), referred to. 


UF, A. against an order of the Special 
Judge, First Grade, Bareilly, dated Novem 
ber 5, 1938. ; fac 


' Mr. G, S. Pathak, for the Appellant. , 


` Mr. A. M. Khawaja, for the’ Respon- 
dent, | 4 : 


Iqbal Ahmad, J.—This is an appeal by 
a creditor against an order passed by a 
Special Judge, - first, grade, exercising 
jurisdiction under the Encum. Estates Act 
(XXV of 1934) and arises under the fol- 
lowing circumstances. Ahmadi Jan,” who 
is respondent in the present appeal, filed 
an application under s. 4 of ‘the. Act.on 
October 17, 1936. Her application was, in 
due course, transmitted by the Collector 
to the Special Judge and, thereafter, 
Ahmadi Jan filed a written statement in 
‘accordance with 6.8 ofthe Act, One of 
the debts shown in the written statement 
was. the debt due on the basis of a mort- 
gage deed dated November 22, 1928, exe: 
cuted by Ahmadi Jan in favour of Mst. 
Morni, the wife of Raj Narain, appellant. 
The allegation ‘contained in the -written 
statentent with respect to -this debt was 
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: ue a Ce a ee os 
that the debt ‘was, As. A matter of , fact; 
advanced “by one: Ram Ghulam ;and that 
Mst. Morni was a mere benamidar,for him 
(Ram Ghulam), It was,also alleged that, © 
Ram Ghulam having died, his legal 
representatives were Raj Narain and Pirbhu 
Narain, and that the last two named pere 
sons were ‘the- real mortgagees under the 
said mortgage deed. . The names of Raj 
Narain and Pirbhu Narain were shown 
in the array of. the creditors mentioned. 
in ths written statement with the. result 
that the notices prescribed by s.9 were 
issued to these. two persons. The notices 
were served personally on Raj.Narain and 
Pirbhu Narain in January 1937. The 
notice in the Gazette was published. on- 
May 1,1937. But, ‘before the publication 
of the notice in the Gazette, Morni filed a 
written statement of her claim with respect 
to the mortgage debt on March 31, 1937. It 
is not disputed that the written statement, - 
of Morni was within the time prescribed by. 
s. 9 of the Act. It is also a fact that neither 
Raj Narain nor Pirbhu Narain filed a 
written statement, within the time aliowed, 
by s. 9, claiming to be entitled to the morte 
gage debt. : : : 


“ Morni died on August 7, 1937, and there- 
after, on October 6, ‘1937, Raj Narain filed 
an application praying that, 'as he was 
the real mortgagee, his name be substi- 
tuted for Mst. Morni. Pirbhu Narain also 
filed an application on December 4, 1937, 
alleging that the mortgage debt was ade 
vanced ‘by a joint family of which’ Ram 
Ghulam, Pirbhn Narain and ‘Raj Narain 
were’ members and that, onthe death of 
Raw Ghulam, both Pirbhu Narain and Raj 
Narain were entitled to the mortgage'debt. 
On this allegation, Pirbhu Narain also 
prayed to be substituted as a legal repe 
resentative of Mst. Morni. These applicae 
tions of Raj Narain and Pirbhu Narain 
were opposed by Ahmadi Jan, the lande 
lord applicant, on the ground that the 
applications, in fact and’ in substance; 
were written statements of claim within 
the meaning of s. 9 of the Act and, as 
they were filed after the expiry of the 
period prescribed by that section, they 
were time-barred. In view of the res» 
pective contentions of the parties the learne 
ed Judge framed the following issues : 

(1) Whether the claim of Raj Narain is or is not 
time-barred ? 

(2) Whether the mortgage debt due under the 
mortgage deed dated November 22, 1928, executed by 
Mst. Ahmadi Jan im favour of Mst., Morni deceased, < 
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belongs to Raj Narain aforesaid alone or to him and 


Pirbhu Narain jointly?” i 

On Issue No. 1 the learned Judge held 
that the application of Raj Narain dated 
October 6, 1937, was tantamount toa written 
statement of claim under s. 9 and, asit 
was filed more than five months after the 
publication of the notice in the Gazette, 
it was barred by limitation. In this view 
of the matter, he concluded that the debt 
due on the basis of the mortgage deed 
must be deemed tc} be discharged under 
g. 13 of the Act. Having arrived at these 
conclusions, he refrained from deciding 
Issue No. 2 noted above and dismissed “the 
claim” of Raj Narain. In our judgment the 
decision of the Court below cannot be sup- 
ported. 

lt is common ground that tbe position 
of Mst. Morni was that of a benamidar, 
and the only dispute in the case was whe- 
ther she wasa benamidar for Raj Narain 
or was a benamidar for Pirbhu Narain 
also, The ecnsideration of the case must 
therefore be approached on the assuption 
that Mst. Morni was not the real mort- 
gagee and was a benamidar, either for 
Raj Narain alone, or both for Raj Narain 
and Pirbhu Narain. It is well settled that 
a benamidar represents the real owner, 
and, so far as their relative legal position 
is concerned, is a mere trustee for him (the 
real owner), It is also beyond dispute that 
„an action can be maintained in the name 
of the benamidar in respeet of the property 
that stands in his name although the benefi- 
cial owner is no party to it: vide Gur Narayan 
v. Sheo Lal Singh (1). That being so, it is 
clear that Morni had the right of putting 
the mortgage deed into suit and, if she 
had sued in her name, it would have been 
no answer to her claim that she was not 
tke real mortgagee and was a mere bena- 
midar. It follows that Morni, even though 
a benamidar was entitled to prefer a claim 
in the proper Court for the realization of 
the mortgage debt. Because of the enact- 
ment of the Encum, Estates Act, the 
right of the creditors to resort to the 
ordinary Courts of law for the recovery 
of the debts due to them is, in cases 
coming within the purview of the Act, 
barred and asubstituted remedy has been 
provided by the Act. This substituted 
remedy is prescribed inter alia by ss. 9 
and 10 of theAct. By those sections a 
creditor has the right to put forward a ciaim 
in respect of the debt due from the land- 

Q) A I R 1918 PO 140; 49 Ind. Oss, 1; 46 O 
566; 46 IA 1; 17A LJ 66; 38 M LJ 68:9L W 
335; 28 O W N 6214,;10 P LR(PO) 1(PO., ` 
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lord. Mst. Morni had therefore the right 
to have recourse to this substituted remedy. 
In other words, she had the right to file a 
written statement of claim in accordance 
with the provisions of ss. 9 and 10 of the 
Act. This, as already stated, she did within 
the prescribed period of limitation. The 
claim preferred by her was, therefore, within 
time and, if she had been alive, that claim 
would have had to be adjudicated upon in 
due course by the Special Judge in accord- 
ance with the provisions of s. 14 of the Act. 
Mst. Morni, however, died before the claim 
preferred by her had been adjudicated 
upon. On her death, her legal representa- 
tive had the right to be substituted in “her 
place and tocontinue the prosecution of the 
claim preferred by her: vide Gokaran Singh 
v. Brij Bhukan Singh (2). As observed in 
the case just quoted, it was the duty of 
the landlord applicant to have taken appro- 
priate stepsto bring upon the record the 
legal representatives of Mst, Morni after her 
death. 

The. question, then, arises whether Raj 
Narain was or was not the legal repre» 
sentative of Met. Morni. In our judgment, 
he was. A benamidar being a trustee for 
the beneficial owner has at least the 
trustee's estate vested in him and, on the 
death of the benamidar, it is open to the 


‘beneficial owner to say that he would 


thenceforward represent that estate. If 
the beneficial owner chooses to adopt such 
a course, the trustee's estate and the estate 
possessed by the beneficial owner merge in 
one and the same person, viz, in the 
beneficial owner, In the pressnt case, Raj 
Narain being admittedly one of the 
beneficial owners had, therefore, the right 
to ask to be substituted as the legal 
representative of Mst. Morni after her 
death. This is what Raj Narain prayed 
for by his application dated October 6, 
1937. The learned Judge was, therefore, 
wrong in not acceding to that application, 
The true nature and effect of that applica- 
tion have been totally misunderstood by the 
learned Judge. It was not, as held by him, 
a witten statement of claim within the mean- 
ing of s, 9. It was a bare application to be 
substituted on the record in place of Mst. 
Morni who had already preferred the claim. 
There was, therefore, no question of the 
claim being barred by time. For the 
reasons given above, we allow this appeal, 
set aside the order of the Court below dated 

(2) A I R 1939 All. 717; 185 Ind. Oae.. 402; are 


A L J 928; 1939 R D516; 12 R A319; I LR (1939) 
All, 892. 
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November 5, 1938, and remand the case to 
that Court for decision according to law. It 
is needless to observe that issue No, 2 
quoted above will also have to be 
decided by the learned Judge. Tho 
appellant is entitled to the costs of this 
appeal. 
8, Appeal allowed, 
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LAHORE HIGH COURT 
First Appeals Nos. 104 and 105 of 1939 
May 27, 1940 
Barne AND Din Modammap, JJ. 
Sayed ZAWAR HUSSAIN 
SHAH AND aNoranr— 
DerenDants—AppELLANT 
persus 
Mian SALEH MOHAMMAD SHAH— 
PLAINTIPP—RESPONDENT 

Custom (Punjab)—Succession—Sayyads of Jhang 
District-Unmarried sister succeeding—Nature of 
her estate—If can alienate property so as to pre- 
judice rights of married sister—Married sisters, 
' when succeed—Right of representation, if permis: 
sible—Preference among ststers—-Among Sayyads, 
women taking vow of celibacy are ‘pardanashin’ 
—Pardanashin lady—-Gift by—Queastion about her 
disposing mind— Person deposing to her state of mind 
must be sure of her identity—-Burden lies upon donee 
to prove that lady had clearly understood deed. 

Among Sayyads of Jhang District whenever an 
unmarried daughter or sister succeeds, she succeeds 
till marriage and this evidently means that her 
estate is limited and not absolute., A sister in the 
matter of alienation does not, however, stand on 
the same footing as 8 daughterand has no power of 
alienation whatever. {p. 741, cola. 1 & 2.J 

A female heir who succeeds until marriage can- 
not destroy the estate so long as any person who is 
eligible to succeed is alive. It follows that so long 
as a married sister is alive, an unmarried sister 
in possession of the property cannot alienate the 
property so. asto prejudice the right of a married 
sister. [p. 742, col. 1.] 

Among Sayyads of Jhang District married sisters 
succeed tothe property of their deceased brothers 
if collaterals within five degrees do not exist. [p, 
743, col. L} 

The right of representation is permissible under 
the Customary Lawapplicable to the Sayyads of 
Jhang District. [p. 743, col. 2] 

Among Sayyads of Jhang District in the order 
. of suceession amongst sisters those sisters alone are 
preferred who are married to collaterals within five 
or six degrees and all other sisters who are married 
to collaterals remoter than six degrees or strangers 
stand on an equal footing. [p. 749, col. 1] 

Among Sayyads, women who tske a vow of celibacy 
generally lead a secluded life and are to all intents 
and purposes ‘pardanashin'’. [p. 743, col. 1.) 

In a case where the issue’is whether a certain 
lady hada disposing mind or not, it is essential 
that persons deposing to her state of mind should 
first be sure of her identity. [ċbid.] 

In the case ofa gift by a pardanashin lady the 
donor's freedom and comprehension must be esta- 
Dlished by the donee and it must be proved that 
the scheme and substance of the deed were originally 
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ena seu conceived and desired by her, [p. 742? 
col, 2, 
(Case-law relied on.] 


F. As., from the decree of the Senior Subs. 
Judge, Jhang, dated February 28, 1939. 


Dr. Shuja-ud-Din, Messra. Achhru Ram 
Mohammad Monir and H. L, Somi, for the 
Appellants, 

Messrs. J.N. Aggarwal and Mehr Chand 
Mahajan, for the Respondent. 


Din Mohammad, J.—This judgment 
will dispose of Regular First Appeals 
Nos, 104 and 105 of 3939, which have arisen 
in the following circumstances, One Hassan 
Shah had married five wives—Mst. Jindwadi, 


` Mst. Nur Bhari, Mst. Sat Bharai, Mst. Allah 


Jiwai and Mst. Mahmud Khatun. Of thesa, 
Mst. Nar Bhari and Mst. Allah Jiwai were 
issueless. Mst. Mahmud Khatun gave birth 
to a son Allah Yar Shah, Mst. Sat Bharai had 
a daughter, Msi. Sardar Bibi and Mst, Jind- 
wadi gave birth to two daughters, Mst, Bakht 
Bhari and Mst. Sat Bharai Mst. Sat Baarai 
the mother of Mst. Sardar Bibi, predeceased 
her husband. Hassan Shah died in 1393: 
leaving him surviving Allah Yar Shah who 
was still an infant and the three daughters 
along with the four widows mentioned 
above. The whole of his estate according to 
custom devolved on Allah Yar Shah. With- 
in a year of his succession Allah Yar Shah 
also died and the estate left by him waa on 
April 9, 1885 mutated in equal shares in 
favour of Mst. Jindwadi, Mst. Nur Bhari 
and Mst. Allah Jiwai,the three widows of 
Hassan Shah, and Mst. Sardar Bibi as a 
representative of her mother, Mst. Sat Bharai. 
The fourth widow, Mst, Mahmud Khatun, 
had died in the meanwhile. Mst. Allah 
Jiwai died in 1905 and her share was 
mutated in the names of Mst. Jindwadi, 
Mst, Nur Bhari and Mst. Sardar Bibi in 
equal shares. Mst. Sardar Bibi had however 
married in the meantime and consequently, 
on May 20, 1905, Mst. Jindwadi instituted 
a suit for possession of Mst. Sardar Bibi's 
share both on her own account and on 
account of her co-widow alieging that Mst. 
Sardar Bibi had lost her right on marri- 
age. 

This suit was decreed and the revenue 
entries were brought in accordance with 
this decision. In 1911, Met. Jindwadi died 
and on February 5, 1911. her share went 
to her unmarried daughter Mst. Sat Bharai, 
alone till marriage (p. 83 Vol. ID. Mst. 
Bakht Bhari, the other daughter of Mst. 
Jindwadi, had predeceased her mother, 
leaving behind a son, Saleh Mohammad 
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“Shah huthis claim was net considered at 
” the time, In 1918, Mst. Nur Bhari died and 
as Mst. Sat Bharai was still unmarried and 
thus the only eligible heir in existence, 
Mst. Nur Bhari’sshare was also mutated in 
: the nameof Mst. Sat Bharai until marriage. 
: Mst. Sat Bharai died on May 1 or 2, 1934, 
and the question arose as to who should 
succeed to the estate. Ths Revenue Officers 
mutated the property half and half in 
favour of Mst; Sardar Bibi, the only sur- 
- viving sister of Allah Yar Shah, and Saleh 
Mohammad Shah, the only son of Mst. 
Bakht Bhari, ancther sister of Alleh Yar 
“Shah. Thereupon, Saleh Mohammad Shah 
cinstituted a suit for a declaration that he 
twas entitled tothe whole of the property 
‘left by Mst. Sat Bharai on the basis of a 
gift said to have been made by her in his 
dfavcur on May 1, 1934. In the alternative, 
ihe contended that inasmuch. as his mother 
had married a collateral of Allah Yar Shah 
and Mst. Sardar Bibi was married to a 
stranger, he had a preferential right to 
‘Bucceed to the estate left by Mst. Sat Bharai. 
On April 7, 1936 Mst. Sardar Bibi put 
forward a counter claim in the shape of a 
separate suit seeking to oust Saleh Moham- 
anad Shab from inheritance altogether. The 
main basis of her claim was that under the 
Customary Law, a Sister excluded a sister's 
son. Both these suit were tried together 
by the Senior Subordinate Judge, Jhang, 
and disposed of by one judgment. Saleh 
-Mohammad Shah's suit was decreed and 
-the suit instituted by Mst. Sardar Bibi was 
dismissed, 
. After the decision of the suits mentioned 
above, Mst. Sardar Bibi died leaving her 
surviving her two sons, Zawar Hussain 
Sbab and Hassan Shah, and these appeals 
have been preferred by them against the 
judgment and decree of the Senior Subor- 
dinate Judge, R. F. A. No. 104 relates to the 
puit instituted by Saleh Mohammad Shah 
against Mst, Sardar Bibi and R, F. A. No. 105 
relates to tke suit instituted by Mst. Sardar 
Bibi against Saleh Mohammad Shah. The 
questions arising for determination in this 
case are: (1) Whether Mst, Sat Bharai was 
competent to make the gift relied on by 
Saleh Mohammad Shah? (2) Whether she 
had a disposing mind at the time when the 
giit is said to have been made ? (3) Whether 
Mst. Bardar Bibi as a married sister of Allah 
Yar Shah.can at all succeed on the death 
of Mst. Sat Bharai? (4), Whether Saleh 
Mohammad Shah's claim is superior to that 
of Sardar Bibi or vice versa Pand (5) Whe- 
ther at the present stage of the case the 


"es 


ZAWAR HUSSAIN SHAH V. SALBH MOHAMMAD SHAH (LAH), 


19210 


appellants Zawar Hussain Shah and Hassan 
Shah are on an equal footing with Saleh 
Mohammad Shah ? In order to determine, 
whether Mst. Sat Bharai wag competent to 
make a gift or not, it seems necessary to 
determine first of all the nature of Mst. Sat 
Bharai’s estate, that is whether she was a 
limited or an absolute owner. If the former 
the gift will be invalid; ifthe latter, it will 
not be open to any objection. It is not now 
disputed that the status of Mst. Sat Bharai 
was that of a sister of Allah Yar Shah, the 
last male holder, and not that of a daughter 
of Hassan Shah, the father of Allah Yar 
Shah. In the latest riwaj-i-am of the Jhang 
District, compiled in 1929, questions 74 
and 79relate to the succession of a sister. 
Question 74 is shown in this riwaj-i-am as 
corresponding to question 20in the riwaj- 
iram compiled in 1909, but the answer to 
question 20 does not previde for the succese 
sion of a sister. Quaestion 79 corresponds 
to question 25 in the previous riwaj-i-am. 
In the answerto question 74 providing for 
succession jin the absence of male lineal 
relatives within certain degrees and of the 
mother, widows, daughters or daughters’ 
sons of the deceased, Sayyadsstated that tha 
property in the circumstances would go to 
sisters or their issue, provided that there 
were no collaterals of the third or fourth 
degree in existence. Question 79 reads as 
follows : ' 

“In the presence of sons do sisters inherit ? If so, 
what is their share with reference to daughters ? If 
sisters are excluded by male collaterals must thè 
latter be within a particular degree or relationship ? 
Do sister's sons (or husbands) ever succeed ? If go, 
how are their shares computed,” 

The answer to this question is couched 
in the following terms: 

“All tribes.—In ths presence of sons, sisters do not 
inherit—JIn the absence of male lineal descendants, 
widows, daughters, mother of deceased and un- 
married sisters succeed successively till marriage, 
Sisters have the same rights as unmarried daughters 
till their marriage as laid down in answer to ques- 
tion 39, 

In the absence of collaterals, sisters get their full 
shares and if they die, their sons succeed by repre- 
sentation to their mothers’shares. Among Muham- 
inadans those sisters who have been married to the 
collaterals of their brothers have prior rights 
compared with sisters married in different families 
or castes, 

In cases when inheritance could devolve on 
sisters, in their absence, sister's sons succeed to 
their mothers’ shares. The husband of a sister how- 
ever, is not entitled to succeed in any case.” 

The old question 25 and the answer 
thereto appearing in the riwaj-i-am of 1909, 
which was compiled in Urdu, may be 
translated as follows : 

“9. Do sisters or sisters’ sons ever succeed ? If so 
how are their shares calculated ? 5 


b 
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: A In the absence of sons, daughters, widows, 
brother and mother ofthe deceased, an unmarried 
sister suceeds until marriage and her rights and 
privileges are the same as a daughter's. It however, 
there is no uncle ‘or first cousin, a sister does not 
lose her estate even by marriage. In such circum- 
stances, even a sister's son succeeds and when 
Sister’s sons succeed, their shares are determined 
inter se according to the number of their mothers 
and not according to their own number.” 

In the answer to question No, 39 which is 
referred to in the answer to question No. 79, 
it is stated that except in the case of 
Qureshi Hashmi residents of village Shorkot 
and Faqir Mujawars of Atharan Hazari, 
Tahsil Jhang 
“succession in the first place goes to the sons and 
their direct male lineal descendants, failing them 
to the widows till death or re-marriage, failing 
these to the collateral descendants of the common 
male ancestor. In the absence of male collateral 
kindred within five degrees, daughters, their sons, 
sisters and their sons succeed in the order given. 
If the deceased leaves a widow and unmarried 
daughters from another wife, half the property 
goes to the widow and half to the daughters,” 

-In the answer to question No. 63 which 
relates to the succession of daughters, it is 
Stated that in the absence of sons, daugh- 
ters succeed until marriage, and when they 
are married, the collaterals of their deceased 
father succeed to the propertv. From the 
questions and answers reproduced above, it 


is clear that whenever an unmarried daugh-. 


ter or sister succeeds, she succeeds till 
marriage and this evidently means that her 
estate is limited and not absolute. Conse 
quently, when Mst. Sat Bharai succeeded to 
the estate of her brother Allab Yar Shah 
both after the demise of her mother, Mat, 
Jind wadi, and of her step-mother, Mast, Nur 
Bhari, who, as stated above, had come into 
possession of the property as step mother 
of Allah Yar Shah, she succeeded merely 
to the usual estate of a limited owner and 
not to the absolute estate of an unlimited 
owner, 

On behalf of the respondent reliance is 
however placed on question No. 69 and the 
answer thereto which defines the powers of 
alienation of daughters inheriting their 
father’s estate on account of failure of col- 
laterals within seven degrees. It is stated 


there by all Muhammadans that in such. 


cases they have full powers of alienatioa, In 
other cases, they cannot sell or mortgage 
except for necessity. Unfortunately, the 
answer to this question is not happily 
worded and unless reference is made to 
other questions and answers, it is difficult 
to determine what it really means. In the 
answer to question No. 63, referred to above. 


it is stated in unambiguous terms that in 


the absence of sons, daughters succeed 
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until marriage. Inthe answer to question -7 
No. 39, it is said that in the absence of male 
collateral kindred within five degrees, . 
daughters, their sons, sisters and their sons 
sacceed in the order given, In the auswer © 
to question No. 15 of the riwaj-t-am com-’ 
piled in 1909 at p. 46, it is stated tha 
daughters inherit in the absence of sons 
and widows. The answeris farther made‘ 
clear by stating that they succeed until | 
marriage even in the presence of uncles, 
and firet cousins and that if uncles and 
first cousins be not in existence, they do. 
not lose their right even on marriage.’ 
This being 69, it can reasonably be urged::- 
that the compiler did not refer to uns” 
married daughters when he stated in tho“ 
answer to question No. 69 that those 
daughters who inherit on account of 
failure of collaterals within seven degrees, 
enjoy full powers of alienation. This intere: 
pretation is supported by the answer to 
question No. 18 at p. 47 of the riwaj-é-am of 
1°09, printed at p. 55 of Vol. If of the pre-: 
sent record. It reads as follows: ' 
“Unmarried daughters who sucesed until death 
or marriage have no powers of alienation of any 
sort, whether temporary or permanent. Married’ 
daughters, however, who succeed, as stated in the- 
answer to question No, 15, have full powers of alienat-. 
ing their property.” a 
Question No, 69 is shown in the riwaj-t- 
am as corresponding to question No. 18, and 
the two answers read together leave no doubt: 
in my mind, that the power of alienation 
was vested in married daughters only and 
not in unmarried daughters who succeeded . 
only till marriage. If unmarried daughters’ 
have no such power, much less can an, 
unmarried sister exercise it. I further con- 
sider that a sister in the matter of aliena- 
tion does not stand on the same footing as 
a daughter and has no power of alienation’ 
whatever. All that is contended by Counsel’ 
for the respondent is that in the answer to 
question No. 79 it is stated that sisters have 
the same rights an unmarried daughters 
till their marriage, but even if this is so it 
is only within a limited sphere that this- 
rule applies. It is clearly stated in-the 
answer to question No. 79 that sisters enjoy: 
the same rights as unmarried daughters till: 
their marriage as laid down in the answer 
to question No. 39, and question No. 39% 
doas not refer to the power of alienation ° 
at ali. In the answer to no other ques-» 
tion it is stated that a sister enjoys the - 
same privileges as a daughter, under - 
question No. 69, It may be observed. that |. 
the answer and questions appearing in 
the riwaji-isam of 1909 are shewn to have 
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been given by the Sial tribe, but it is not 
disputed that Sayyads had adopted the same 
custom as Sials. 

I am further disposed to think that a 
female heir who succeeds until marriage 
cannot destroy the estate so Jong as any 
person who is eligible to succeed is alive, 
Question No, 69 no doubt refers to seventh 
degree collaterals alone, but it cannot be 
eaid that a power that cannot be exercised 
in the presence of a seventh degree 
collateral can be freely exercised if a 
nearer heir like a married sister is alive. 
As already remarked in the answer to 
question No. 74 Sayyads have clearly 
Stated that sisters are to be preferred even 
to a fifth degree collateral and inasmuch as 
„a sister's issue is also contemplated in that 
question, itis not unfair to conclude that 
not only unmarried sisters but married 
sisters too are preferable to the fifth degree 
collaterals. The status of a married sister 
being higher than that of a fifth degree 
collateral, it follows that so long as she 
ia alive, an unmarried sister in possession 
of the property cannot alienate the pro» 
perty so as to prejudice the right of a 
married sister. Counsel for the respondent 
refers to the wajib ul-arz of 1 56 relating 
to. Mauza Kariwala, where it is stated 
generally that a gift can be made in 
favour of a sister’s son, and to the riwaj- 
iam of the Jhang District which favours 
gifts in the absence of near collaterals, 
These statements were obviously not 
made concerning limited owners and 
female heirs coming into possession of an 
estate for life cr till marriage. If howe 
ever it be assumed that every kind of 
owner is covered by the rule, the gift 
telied upon can only be governed by 
question No. 127 and not by question 
No. 125 of the riwaj-t-am of 1929, inasmuch 
as it was a giftmade on death-bed. Ques- 
tion No. 3 of the riwaj-i-am of 1909 to which 
question No, 127 corresponds was answered. 
as follows: 

“There is no fixed rule relating to death-bed gifts. 
Movable property can be gifted by way of charity to 
poor relatives, ulema and indigent persons but not to 
such an extent as to prejudice the heirs. Immovable 
property cannot be gifted at all.” 

The answer to question No. 327 was 
modified a little in this respect and it was 
provided that a small proportion of move 
able property might be gifted with the 
consent of kindred for religious and charit- 
„able purposes. No instances have been 
brought on the record to support the 
contention raised by the respondent that 
an unmarried sister in the circumstances 
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existing in the present case has unfettered 
powers in the matter cf gift and conse- 
quently neither the Customary Law as 
stated in the Manual nor custom as prac-, 
tised in the tribe helps the respondent. 
am inclined to hold therefore that Mst. Sat 
Bharai could not make the gift in question. 
But even if she could make a gift, the 
respondent has failed tə establish that she 
had a disposing mind at the time wher 
the gift is said to have been made. (After 
discussing evidence His Lordship proceed- 
ed.) Counsel for the appellant has in this 
connection referred to Farid-un-nisa v, 
Mukhtar Ahmad (L), Inche Noriah v, Shaik 
Allie, 115 Ind, Oas. 733 (2) and Rama» 
namma V. Marina Viranna, 131 Ind. Oas. 
401 (3) and in my view the principles 
enunciated in those judgments afford a 
valuable guide in determining the question 
at issue. In Farid-un nisa v. Mukhtar 
Ahmad (1), their Lordships of the Privy 
Council, dealing with the case of a parda- 
pashin lady, remarked at p.710*: 

“The real question is, whether the appellant was 
go made cognisant of its contents and purport that it 
can be said that the respondents have discharged the 


onus of showing that she understood it so as to make 
it her deed.” 


At p. 711* their Lordships added : 

“The real point is, that the disposition made must 
be substantially understood and must really be the 
mental act, as its execution is the physical act, of the 
person who makes it.” 

In the present case, in the words of their 
Lordships used at p. 711*, neither the 
donor's “freedom and compreheusion” have 
been established, nor is it proved that the 
“scheme and substance of the deed were 
originally and clearly conceived and desired 
by her." In Inehe Noriah v. Shaik Allie, 
115 Ind. Cas, 733 (2), their Lordships 
of the Privy Council approvingly refer- 
red to a passage in the judgment of 
O L. J., which inter alia, enunciated 
that 
“a person standing in a fiduciary relation to another 
could retain a gift madeto him by that other only if 
he proved that the donor had independent advice, or 
that the fiduciary relation had ceased for ao long 


(D 47 A 703; 89 Ind. Cas. 649; A IR 19925 PO 
204; 28 O O 338; 521 A 342; 20 WN 662; 49M L 
J 758; 420 LJ 53l; 2834 L J 1000; (1925) M W 
N 918; 12 OL J 656; 30 O WN 337; 28 Bom. L R 
193 (P 0). 

(2) 115 Ind. Oas. 733; A I R1929 P 03; 201 W 
196; 33 C W N 205; (1929) M W N 105; 28 AL J 
1384; 56 ML J 349; Ind, Rul, (1929) P O 149 


Q). ; 

(3) 131 Ind. Oas, 401; A I R 1931 PO 100;35O W 
N 633; Ind, Rul. (1931) PO 129; 33 L W 757; 41931 
M WN 609; 33 Bom. L R 960; (1931) A L J 544; 6i 
M LJ 94;540 LJ 183 (P 0). š 
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that the donor was under no control or influence 
whatever.” 


In other words: 

“The donee must show that the donor either was 
emancipated, or was placed, by the possession of 
independent advice, in a position equivalent to eman- 


cipation.”* 

Here, on the other hand, everything 
points to the conclusion that the lady was 
in the power of Saleh Mohammad Shah and 
his father, Khuda Yar Shah, and could not 
have freely exercised her independent will. 
In Ramanamma v. Marina Viranna, 131 
Ind. Oas. 401 (3), their Lordships of the 
Privy Oouncil remarked that in the case of 
disposition of property by a pardanashin 
lady it was for the person claiming the 
benefit of any such disposition to establish 
affirmatively that it was substantially 
understood by the lady and was really her 
free and intelligent act. Counsel for the 
respondent refers to a previous judgment 
of their Lordships of the Privy Council 
where they had remarked that Mst. Sat 
Bharai was not “pardanashin” in the real 
sense of the terms. That opinion is entitled 
to all respect but it was given on the 
material existing on that record and did 
not determine the status of the lady for 
good. A ‘pardanashin’ lady is one who 
does not expose her face to the public and 
every one of the respondent's own witnesses 
has stated that she strictly observed this 
restriction. Further, among Sayyads women 
who take a vow of celibacy generally lead 
a secluded life and are to all intents and 
purposes ‘pardanashin’. Anyhow, all the 
stranger witnesses have admitted that she did 
observe pardah from them. In a case where 
the issue is whether a certain lady had a dis- 


posing mind or not, it is essential that ` 


persons deposing to her state of mind 
should first be sure of her identity and the 
witnesses in this case could not be depend: 
ed upon in this respect as they had never 
seen Mst, Sat Bharai’s face before, 


The result is that I would hold that it. 


has not been proved that Mst. Sat Bharai 
had disposing mind at the time when the 
alleged deed of gift is said to have been 
executed by her and further that even if 
the deed was executed at ‘her instance, she 
had no free hand in the matter. It is now 
to be considered whether Mst. Sardar Bibi 
as a Married sister could at all succeed 
under the Customary Law applicable to 
the parties, As has been explained above 
Sayyads of Jhang District presumably ine 
fiuenced bythe principles of Muhammadan 
Law allowed married sisters to succeed to 
the property of their deceased brothers if 
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collaterals within five degrees did not exist. 
Para. 4 of the answer to question No. 39 
clearly contemplates succession of married 
sisters. Similarly, in the reply to quese 
tion No. 74 itis stated that sisters or their | 
issues succeed in the absence of the third 

or fourth degres collaterals. In the answer to 

qusstion No, 79 too the succession of a marri- | 
ed sister is unmistakably contemplated. 

In the riwaj-team of 1909 however the 

position is made very clear in the answar 

to question No. 25 at p. 50, That answer as 

stated above protects an unmarried sister 

from disinheritance on marriage if there 

is no uncle or first cousin. At the time 

when Mst. Sat Bharai died the only two 

relations of Allah Yar Shah who were alive 

were Mst. Sardar Bibi, a married sister, 

and Saleh Muhammad Shah, a son of a 

married sister. There were no collaterals 

within any of the degrees specified in the 

riwaj-i-am and consequently Mst. Sardar 

Bibi even if married was eligible to succeed 

under the Customary Law. 

Her claim that on the basis of the answer 
to question No. 39 that sisters and their 
sons succeed in the order given she ex- 
cludes Saleh Muhammad Shah. is in my 
view untenable. There is ample material 
on the record to show that the right of re- 
presentation is permissible under the Ous- 
tomary Law applicable to the parties and 
this being so it cannot be said that Mst. 
Sardar Bibi excluded’ Saleh Mohammad 
Shah altogether. Similarly, Saleh Moham- 
mad Shah’s claim to exclude Mst. Sardar 
Bibi on the ground that he was descended 
from a daughter who was married toa 
collateral of Hassan Shah while Msi. Sardar 
Bibi was married to a stranger cannot 
hold good. In the first instance it is not 
clear that Saleh Mohammad Shah's father 
Khuda Yar Shah was a collateral of Hasan 
Shah and secondly, the rules of Customary 
Law invoked by Saleh Mohammad Shah do 
not support his contention that even if his 
mother was married to a tenth degree 
collateral he came within the benefit of 
the rule. In order to prove Saleh Moham- 
mad Shah's relationship with Hassan Shah 
reliance is placed on three pedigrees printe 
ed at pp. 141-143, 10-11 and 12-13 in Vol. IE 
of the present record, 

The pedigree printed at pp. 141-143 
relates to the Bukhari Sayyads of Muaza 
Haidar, Tahsil Jhang. In that pedigree it 
is shown that one Said Kamir had three 
sons, Ajmal, Hussain and Muzammal Shah, 
Below Ajmal’s name there is an endorse- 
ment to the effect that his descendants 


p14 


bold lend at village Kariwala. Muzammal 
; Shah is shown.to have seven sons, of whom 
one is Latif. Below his name there is an 
endorsement saying that his descendants 


- live in Mauza Salenwala and Thatha Jahania 


and own property at Latif Shah. The 
pedigree printed at pp. 10-11 relates to the 
family of Bukhari Sayyads of village Kari- 
wala. Itis headed “sons of Ajmal Shah 
' founder.” One Hassan Shah is shown as a 
descendant of Shah Jalla. The pedigree at 
pp. 12-13 relates to Bukhari Sayyads of 
_Mauza Latifpur. The name of Khuda 
.Yar Shah appears in, this pedigree and 
lt -is stated that this Khuda Yar Shah is 
the father cf Saleh Mohammad Shah. In 
my view, these pedigrees do not establish 
that Khuda Yar Shah was in any way 
‘connected with Hassan Shah. In the first 
‘place, there is no guarantee that Ajmal, 
“whose name appears in the pedigree at 
pp. 141-143, is the same as Ajmal Shah 
wko isshown.as the founder of the family 
of Hassan Shah in the pedigree at pp. 10-11. 
The name is so common that in this last 
pedigree it appears at least thrice. The 
various pedigrees produced on the record 
show that Sayyad families bearing no con- 
nection with one another are in the habit 
of using similar names, Here identity of 
‘Dames is nota safe criterion, therefore, to 
determine to which family a particular 
name belongs. Secondly, in a pedigree pro- 
duced by the respondent himself and print- 
ed at pp. 95-97 of Vol. II Hassan Shah is 
Shown tohave descended from one Ghulam 
Ali who wasthe son of Shah Sabz Ali, 
while the name of Ghulam Ali’s father in 
‘the pedigree at pp. 10-11 is given as Ajmal 
Shah.: The respondent has not been‘able to 
reconcile the pedigree at pp. 95-97 with 
the one at pp. 10-11 and it cannot there- 
fore be ascertained with certainty: whether 
the pedigree at pp. 10-11 relates to the 
Hassan Shah whose estate is in now dis- 
pute or the one at pp. 95-97. 

` Further. there is no guarantee that the 
Latif Shah who is shown asthe founder of 
the family of Khuda Yar Shah in the pedi- 
gree at pp. 12613 is the same as the Latif 
who is shown in the pedigree st pp. 141- 
-143.. The pedigree at pp. 12-13 relates to 
village Latifpur and not to village Latif 
Shah, and in the pedigree at pp, 141-143 
the descendants of Latif son of Muzammal 
Shah are shown to own land at Latif Shah 
and not at Latifpur. That the two villages 
Latif Shah and Latifpur are different is 
‘borne out by- the fact that there isa sepa- 
Jate pedigree at pp,.14*15 which relates to 
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village Latif Shah and there- too, the com: 
mon ancestor is shown as Latif Shah. 16 ig 
admitted that Khuda Yar Shah does not 
belong to the family of this Latif Shah 
and this being so, it cannot be reasonably 
urged that Khuda Yar Shah son of Saleh 
Mohammad Shah was in any way related 
to Hassan Shah even if Hassan Shah was 
a descendant of Ajmal Shah. There being 
no consolidated pedigree showing that 
Khuda Yar Shah and Hassan Shah were 
descended from a common ancestor, and 
the pedigree relied upon being so vague 
and irreconcilable, [ would hold that it has 
not been proved that Khuda Yar Shah was 
a collateral of Hassan Shah, 

But even if Khuda Yar Shah wasin any 
way connected with Hassan Shah's family, 
he was not such a near collateral of his as 
to give his wife a preference over, Mst. 
Sardar Bibi or his son Saleh Mohammad 
Shah a preference over Mst. Sardar Bibi’s 
sons, - On behaif of Saleh Mohammad Shah 
it is urged that the Customary Law pros 
vides that a sister who is married to a 
collateral of ter brother, however remote, 
takes precedence over a sister who is mare 
ried toa stranger. A close scrutiny of the 
Customary. Law relating to the subject, 
however, reveals that the rule is not stated . 
in such broad terms, The oldest riwaj-ieam 
of 1880 used the term “near relation” as 
would appear from a judgment of this Court 
reported in Khizar Hayat v. Allah Yar 
Shah (4) at p.7, and in the vernacular edi- 
tion of the Customary Law prepared in 1909 
it was provided that only daughters mare 
ried in the family of their father succeeded 
to the estate (question No, 15 at p. 46). In 
order to determine what was meant by 
the words “family of the father,” especially 
in view of the fact that the earlier riwaj-ieam 
of 1880 had used the words “near relation’, 
reference may be made to the answer to 
question No. 2 at p. 28, the material por- 
tion of which may be translated as follows : 

“Brother, father, son of an uncle, grandson and 
great grandson ofa brother are considered as near 


relations, The relationship coming from a great 
grandfather is considered remote.” 

In 1929, when the Customary Law was 
for the first time compiled in English, in 
the answer to question No. 39, para. (b) (4) 
rang as follows : 

“Among Muhammadans those daughters and sis- 
ters who are married to male collateral kindred 
within five or six degrees have a preferential claim 
to inherit. to the daughters and sisters who have 
been married to remote male collateral relatives or 
strangers.” 


(4)7 L 4 (7%); 93 Ind. Oas. 1009; A I R19% Lah, 
171; 27 PLR 214, an 
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The answer to question Nó. 72 stands as 


follows : - 
` “Among Sayyads and Qureshis, if ono has neither 
collateral kindred within third or fourth degree 
nor has male lineal descendants, daughter's. sons 
suéceed, provided they are collateral within fifth or 
sixth degree,” i 

In other words, the daughter should be 
married to a colleteral of the fourth or fifth 
degree. Similarly the answer to question 
No. 73 is couched in the following terms :- 

“Amongst Muhammadans, sons of those daughters 
get the share who are married to collaterals within’ 
fifth or sixth degree. The sons of those who have 
been married in different castes cannot succeed ex- 


cept when there are no collaterals within the sixth 
degree." : 


In the answer to question No, 79 it was 
stated : 4 

“Among Muhammadang those sisters who have been 
married to the collaterals of their brothers have prior 
rights compared with ‘sisters married in different 
families or castes.” 


Counsel for Saleh Mohammad Shah cone 
tends that the word “collaterals” as used in 
the answer to question No. 79 is general and 
that consequently any collateral, however, 
remote be may be, is contemplated therein. 
This, . however, is not a correct way of 
interpreting this answer. The answer to ques- 
tion No. 79 must be construed in the light 
of the answer given before, especially the 
answer to question No. 39, which had clearly 
stated that sisters in order to claim prefer- 
ence must be married to collaterals within 
fifth or sixth degree. The rights of sisters 
being the same as those of daughters, the 
provision relating to daughters will be 
relevant in interpreting this answer. Read- 
ing the rule applicable to the subject in 
all the manuals of Customary Law com- 
piled on various occasions, the only cone 
clusion that can reasonably be arrived at 
is that those sisters alone are preferred who 
are married to collaterals within five are 
six degrees and that all ‘other sisters who 
are married to collaterals remoter than six 
degrees or strangers stand on an equal 
footing. 

_ Counsel for Saleh Mohammad Shab relies 
in this connection on the oral statements 
made by his witnesses which are to the 
effect that a sister married to a collateral 
in the kufy of her brother excludes a sister 
married to a stranger. He interprets the 
word “kufy” as “family” and argues that 
however remote a collateral may be to whom 
@ sister is married, she would be preferred 
to the one who was not so married. In my 
view, however, no stress can; be laid on 
the oral evidence led. by the respondent 
and for that matter even on the oral evi- 


` dence led by the appellant in this connec- 
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tion. Inthe first place, the word “kufy” 
is not at all used in the manuals of Ousto- 
mary Law of this district and it is not 
permissible to override the written law by 
interested verbal allegations, Secondly; 
different witnesses have put different inter- 
pretations on the word “kufy”: some limit 
"kufy" tothe seventh degree, some goup 
to the 20th degree and some place on limit 
whatever, Thirdly, almost all the witnesses 
admit that whatever is stated in the Ouse 
tomary Law is a correct rule that governs 
them in this matter. The oral evidence 
thus being least helpful, the provisions of 
the written law must be preferred to the 
vague allegations made by these witnesses 
and the written law, as stated above, does 
not support the rule relied upon by Saleh 
Mohammad Shah. é 

It may be observed here that inasmuch 
as sll witnesses have stated as a last resort 
that they accept as binding whatever is 
stated in the Customary Law, I have not 
considered it necessary to discuss in this 
judgment the oral evidence of either side 
on the question of custom, which was fur» 
ther indefinite, diserepant and interested. 
The instances cited by some of them have 
been left unsupported by documentary 
evidence and the few copies that have bsen 
produced are altogether irrelevant. Giving 
the whole matter my careful consideration, 
Iam of opinion, that even if Mst. Bakht 
Bhari's husband Khuda Yar Shah was a 
collateral of Hassan Shah in the tenth 
degree, as claimed by Saleh Mohammad 
Shab, Mst. Bakht Bhari and for that matter 
her son could not oust Mst. Sardar Bibi 
even though the latter was married to a 
stranger. By. virtue of the answer to ques- 
tion No, 39 of the riwaj-iram cf 1929 both 
Mst. Bakht Bhari and Mst. Sat Bharai are 
on an equal plane and one cannot be pre- 
ferred to the other. 

It was stated by Oouusel for the respon- 
dent that inasmuch as Mst. Sardar Bibi has 
died her suit has .come to an end and that 
her sons as her legal representatives are 
not competent to continue it. I have not 
been able to appreciate. the argument 
advanced by him. Mst, Sardar Bibi when 
alive and* her. sons after her death are 
entitled in their own right to succsed to the 
estate and Mst. Sardar Bibis death there- 
fore does not matter in the least. Further 
under O. XLI, r. 33, Oivil P. O., this Court 
is competent to make any decree that the 
case requires and now that Mst. Sardar 
Bibi’s sons are on the record it would be 
but fair that their rights should be deter» 
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mined in this appeal, In the suit instituted 
by Mst. Sardar Bibi some houses were 
Claimed in additioa to the land and the 
residential house which were the subject- 
matter of Saleh Mohammad Shah’s suit. 
Counsel for the appellant has not attacked 
the findings of the Senior Subordinate 
Judge in relation to these houses and cone 
sequently those findings must stand. 

I would accordingly dismiss the suit of 
Saleh Mohammad Shah to the extent of 
one-half of the property enumerated in 
para. 1 of the plaint and decree the suit 
instituted by Mat. Sardar Bibi to the extent 
of one-half of the property already allotted 
to her by the revenue authorities. The 
order of the Senior Subordinate Judge 
dismissing her claim in respect of houses 
dealt with in issues Nos. 1 and 2 of her 
suit will be maintained. To this extent 
these appeals will be allowed with the 
result that the status quo will be left intact. 
In the peculiar circumstances of the case 
parties will bear their own costs of these 
appeals before us. 

Bhide, J.—I agree with the conclusion 
reached by my learned brother Din Moham- 
mad, J. but would like toadd a fewramarks, 
In view of the answers to questions Nos. 74 
and 79 of the Customary Law of the Jhang 
District (1929) Iam doubtful if the estate 
inherited by Mst. Sat Bharai was limited 
as there were apparently no collaterals in 
existence. However, even if the estate 
inherited by Mst. Sat Bharai was absolute, 
I agree that it has not been satisfactorily 
proved that she gifted her property in 
favour of Saleh Mohammad as alleged. I 
also agree that it has not been proved 
beyond doubt that Mst. Bakht Bhari was 
married to a collateral, In the circum- 
stances, it would appear that according to 
the answer to question No. 79 of the Cus- 
tomary Law of the district referred to above 
the parties to these suits would be entitled 
to inherit the property left by Mst. Sat 
Bharai in equal shares. I accordingly 
agree that the appeals should be allowed 
and decrees passed as proposed by my 
learned brother. 


GA Appeals partly allowed. 
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ALLAHABAD HIGH COURT, 
First Appeal No. 6 of 1939 
October 24, 1940 
IQBAL AHMAD AND VERMA JJ. 

BRAHMDEO PRASAD TEWARI— - 

APPELLANT 
VETBUS ` 

MAKHAN TEWARI AND OTHERS — 
RESPONDENTS 

U. P, Encumbered Estates Act (XXY of 1934). ' 
s. 4—Benefits, tf can only be given to person entitl- 
ed to apply under s. 4. 

The benefits provided for by the Encum. Estates. 
Act can be given only to a parson who is entitled 
to make an application under s, 4 of the Act and 
who does make such an application. Hence aco- 
judgment-debtor of a landlord applicant who is not 
entitled to apply under s. 4 cannot claim the 
benefit of the Act in respect of hia share of the 
liability under the common decres. 


F. A. from an order of the Special Judge, 
First Grade, Gorakhpur, dated Septem- 
ber 15, 1938, 


Mr. Sri Narain Sahai. for the Appellant. 
Mr, Sankar Saran, for the Respondents, 


Verma, J.—Respondents Nos. 4 to 11 
applied to the Collector under s.4of the 
U. P. Encum. Estates Act, and the applica- 
tion was in die course forwarded to the 
Special Judge under the provisions of s, ©. 
The landlord-applicante filed their written 
statement under s. 8, and in the schedule of 
debts they mentioned a mortgage decree, 
No, 299 of 1925 (Civil Judge's Oourt, 
Gorakhpur), Makhan Tewari aud others v. 
Binda Prasad Tewari and others, The ap- 
pellant, Brahmdeo Prasad Tewari, is also a 
judgment-debtor under that decree. Some 
time later, the appellant filed an application 
in the Oourt of tLe Special Judge admitting 
that he was liable to the extent of half 
under the decree mentioned above and 
prayed that the amount of the debt payable 
by him be determined by the Court under 
the provisions of s. 9 (5) (a) of the Act. The 
amount due under the decree in question 
at the time of the filing of the written 
statement under s. 8 was Rs. 34,594-10-11, 
The learned Special Judge has acceded to 
the request made by the appellant and has 
determined his liability. The amount found 
due by the learned Judge onthe date on 
which he delivered judgment came to 
Rs. 18,354-5°6. The appellant's contention 
is not that this fiugre does not represent 
a half of the amount which was due under 
the decree on September 15, 1938 when 
judgment was delivered. His contention is 
that he should also have been given the 
benefits which are available to a “lantilord" 
who has applied under s. 4 and that the 
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amount payable by him should have been 
determined in accordance with the provi- 
sions of the Act. This contention is clearly 
without force. The benefits provided for by 
the Encum. Estates Act can be given only 
to a person who is entitled to make an 
application under s. 4 of the Act and who 
does make such an application. The appel- 
lant is not such a person. The appeal is 
without force and is dismissed with costs, 


E. Appeal dismissed. 





LAHORE HIGH COURT 
First Appeal No. 356 of 1938 
June 17, 1940 
Tex Caanp AND BROKBRTT, JJ. 
Mrs. ELIZABETH MAUD BAINES 
AND ANOTHER—~DEFENDANTS— APPELLANTS 


versus 
RAM SAHAI SETHI—P LAINTIFF AND 
ANOTHER—D sFENDANT-—~-RESPON DENTS 

Contract Act (IK of 1872), s3. 17, 19—Principle in 
83. 17 and 19 extends to contracts including element of 
transfer — Building contract — Decision of owner's 
authorised agent regarding rates and measurements to 
be final—Final bill passed by such agent for payment— 
Mortgage executed by owner in favour of contractor in 
lieu of payment for such bill~Preliminary mortgage 
decree for sale passed—Mortgagor, held could not avoid 
contract tn absence of circumstances showing that 
owner's agent was in fact acting on behalf of con- 
tractor—-Hvidence Act (I of 1872), s. ‘45—Ezperi 
witness—His evidence, how to be teated—Value of. 

Where work is agreed upon to be executed to 
the approval ofa third person, the general princi- 
ple is that it is not open to the employer to 
complain of defects in work done after a final 
and conclusive certificate has been granted in 
respect of it by an engineer or an architect. This 
principle is however, subject to a possible exception 
in case of fraud. Section 17, Contract Act, read with 
s. 19, permits a contract to be avoided when based on 
representations made by one of the parties or his agent 
when these are known to be false by the person 
making, and the Illustrations indicate that the princi- 
ple is meant to extend to contracts which include an 
element of transfer such as sales or mortgages, The 
representations must, however, be made by one of 
the parties to the transfer or his agent. (p. 749, col. 
2; p. 750, col. 1.J 

The terms of a building contract provided that the 
work was to be carried out in accordance with the 
instructions of the owner's authorized agent. The 
work carried out was to be ascertained by measure- 
ments on bills passed by the authorised agent, whose 
decision regarding rates and quantities was to be 
final. After the completion of the work the agent 
passed a final bill for payment to be madeto the 
contractor. The owner executed a mortgage in favour 
of the contractor in lieu of the balance dus in respect 
of the bill, The mortgagee obtained a preliminary 
decree for sale. The mortgagor contended that she 
was charged much in excess by the contractor and 
asked that the original account should be made the 
subject of a fresh calculation and that a decree should 
be passed only for such amount ; 
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Held, that in the absence of circumstances suffici- 
ently strong to indicate that the owner’s authorized 
agent was in fact acting rather ag an agenton behalf 
of the contractor it was not open to the mortgagor 
to avoid the mortgage on the ground of fraud. The 
mortgage could not be avoided merely for inadequacy 
of consideration. fp. 750, col. 1.] 

The evidence of an expert witness has to be tested 
like that of any other witness for even expert wit- 
nesses are liable to make mistakes. At the same time, 
if a person with special professional qualifications 
such as a doctor or an engineer, is called in to make 
professional examination ofa person ora building,. 
and is then asked to give the results of his ex- 
amination as evidence in Oourt, ib is hardly fair to- 
treat him as being on the same footing as those per- 
sons who may be said to make a profession of giving 
evidence; nor is it necessary to suppose that he must- 
necessarily be suffering fromundue bias merely 
a he has professional qualifications. [p. 750 
col. 2. 


Mr, J. G, Sethi, for the Appellants, 

Messrs, Mehr Chand Mahajan, 
Kapur and Gian Chand Sethi, 
Respondents. i 


J. Ty 
for the 


Beckett, J.—The facts which have given 
rise to this appeal are as follows, Mrs. 
Baines, the principal defendant-appellant, 
was the owner of certain bulidings situated 
at No. 180, Oraagh Road, Rawalpindi 
OCantcnment. In the beginning of the hot 
weather of 1933 she was anxious to extend 
these buildings for the purpose of using 
them as a hotel. At the instance of Captaim 
James, an engineer of her acquaintance, 
she gave the work of constructing these. 


additional buildings to Lala Ram Sahai 


Sethi, plaintiff-respondent. The terms of 
this agreement, Ex. P. 5, provided thatthe 
works was to bs carried out in accordance 
with the instructions of the owner's autho- 
rized agent, Captain James, and was to be 
completed to the owner's satisfaction. The 
rates were to be the Rawalpandi Canton» 
ment Board rates, less 20 per cent, 
abatement, for work carried out as ascer- 
tained by measurements on bills passed by 
Oaptain James, whose decision regarding 
rates and quantities was to be final. The 
work was to be completed by September 1, 
1933. This agreement was executed on: 
May 3, 1933. A few days later on 
May 9, Mrs. Baines made a gift of the 
premises to her daughters, Mrs. A. D.. 
Wilson and Mrs. M. N. O. Roberts, the 
remaining defendant-appellants. The work 
was then taken in hand. According to 
the plaintiff's evidence, difficulties were 
experienced in carrying through a work of 
this kind within the short time specified,. 
whieh included the rainy season. The 
work was, however, completed, and on its 
completion met with the approval of both. 
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Mrs.- Baines and’ Captain James: `The 
final bill was prepared in ‘the form of the 
register of measurements, rates and 
amounts due under each head Ex. A. The 
entries in this were made by Prithi Raj, 
a subordinate supervising the work under 
Captain James. An abstract was then 
prepared by Captain James, after certain 
corrections, and the bill was passed by him 
for Rs. 81,639 on October 28, 1933. On 
October 30, 1933 the plaintiff accepted the 
details in the register, while remarking that 
-he had no knowledge of their correctness 
or otherwise, 


Towards the sum thus due, Mrs. Baines 
had already made payments amounting to 
Rs. 51.000 leaving a balance due to the 
plaintiff of Rs. 30,639. A further sum of 
“Rs. 2,000 was raid on November 7, leaving 
a balance of Rs. 28,639, still due, No fur- 
ther payments were made during 1933, 
although the plaintiff was pressing for pay- 
ment, On January 16, 1934 the debt was 
adjusted by the execution of two documents 
to which all the defendants were parties. 
A mortgage of the premises at No. 190, 
‘Oreagh Road, was executed in favour of 
the plaintiff for Rs, 20,600 carrying interest 
‘at 6 per cent. per annum. A promissory 
note was executed for the balance of 
Rs. 8,639. The promissory note had since 
been discharged in full. On the mortgage 
debt, however, only two payments have 
‘been made towards interest, one of Rs. 500 
on October 3, 1935 and one of Rs. 1.000 
on December 5, 1935. The plaintiff accord- 
ingly brought the present suit on August 25, 
1936 for the realization of a sum of 
Rs, 21,630 by sale of the mortgaged property. 
He has been granted a preliminary decree 
by the trial Court. Two of the defendants, 
Mrs, Baines and Mrs. Wilson, have appealed, 
The execution of the mortgage deed, in 
the circumstances mentioned above, is 
admitted. The case of the defendante- 
appellants is that they were misled into 
‘supposing that a balance of Rs. 28,639 was 
still due under the terms of the con- 
tract on the date when the mortgage deed 
and the promissory note were executed. 
They claimed that, on a proper measure- 
ment and valuation of the work done, the 
amount charged should have been less by 
Rs, 17,258-3-0 than the amount of the bill 
passed by Captan James. They ask that 
the original account should be made the 
subject of a fresh calculation and that a 
decree should be passed only for the reali- 
zation of such sum as may be found 
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due on the assumption that the value of 
the work was not more than Rs. 84,000. 

It is said that Mra. Bainss became dis« 
satisfied with the quality of the work 
done during the cold weather following 
its completion. There is on the record a 
letter from Oaptain James, Ex. D-5, dated 
Febrnary 13, 1934, in which he wrote to 
Mrs. Baines, saying that he had been in- 
fcrmed by Ram Sahai that she was under 
the impression that supervision of the 
new building had been inadequate or en- 
tirely lacking. He expressed surprise at 
hearing such a statement and pointed out 
that the fact that the structure had been 
completed in such a ‘short time under 
adverse conditions showed that there had 
been adequate supervision. He added that 
he had also been informed that Mrs. 
Baines was dissatisfied with the bill, and 
to remove any possible hesitation, he 
suggested that she might refer the bill 
for check to any Gazetted Officer of the 
Military Engineering Service, whom she 
might care to employ. It may here be 
remarked that it appears from the official 
copy of the Oantonment Board rates which 
have been placed upon the record that 
Captain James himself held the post of 
Cantonment Engineer at or about this 
time. It appears from the evidence that 
Mrs. Baines had already consulted’ Mr. 
Sewell (D. W. No. 1), a Sub-Divisional 
Officer in the Military Engineering Service, 
whom she asked to look at the building 
in October 1933. Mr. Sewell states that he 
then made a preliminary check in Octo- 
ber or November of that year and prepared 
some rough notes. He did not complete 
his measurements however, because he 
would have required permission from his 
Department to continue the check, and 
this permission was refused, 

Mr. Sewell then handed over his notes 
to Mr, Eccleston, an Executive Engineer 
in the Buildings and Roads Branch of the 
Public Works Department, who had been 
asked by Mrs, Baines to check the regis- 
ter, Ex. A. Mr, Eccleston had a statement 
prepared, Ex. O D 1. The statement was 
drawn up by Lala Krishan Lal, Overseer, 
but was prepared under Mr. Eccleston's 
directions, This statement was sent to 
Mrs. Baines with a letter dated August 9, 
1934, informing her that she had been 
grossly overcharged by the contractor. The 
amount overcharged, according to Mr. 
Eccleston, was at least Rs. 17,258 on the 
basis of his calculations. It is not clear 
when the contents of this document were 
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first communicated to the plaintiff! He 
continued to send in his requests for pay- 
ment of the amount due; but the first 
written document on the record definitely 
protesting the correctness of the account 
is Ex. P. 14, dated February 11,1936. In 
this letter the lawyer employed by Mrs. 
Baines informed Lala Ram Sahai that she 
had been informed by competent engineers 
that his bill was in excess cf the actual 
amount due for the work done by at least 
Rs. 17,258-3-0, On the assumption that the 
costs of the work should have been not 
mora than Rs. 64,381, it was stated that a 
sum of Rs, 1,242 only was still due. It 
was alleged that the quantity of work 
passed for payment was far in excess of 
that actually done, that inferior materials 
were used, that the rates allowed were un- 
‘duly high and that there had been charges 
for work never done. The passing of the 
original bill in these circumstances was 
imputed to the gross negligence of Captain 
James. The present suit, as already stat- 
ed, was brought a few months later. 

After the institution of the suit, two 
further statements of the supposed over- 
charges were prepared on behalf of Mrs, 
Baines. One was completed by Mr. Sewell, 
who had since obtained the necessary per- 
mission on April 1, 1937, His estimate 
has been placed on the record as Ex. D-1 
and shows an excess cr Rs. 20,000. The 
other statement was -prepared by Mr. Hol- 
‘mans, D. W. No. 4, a Professional Associate 
of the Chartered Surveyors’ Institution, who 
‘has special experience of this class of work. 
His estimate has been placed on the record, 
Ex. D. W. No. 4-1, and shows an excess of 
Rs. 25,281. Mr. Eccleston, Mr. Sewell and 
Mr. Holmans have supported their esti- 
mates by evidence in Court. Oaptain James, 
for reasons which have not heen satisfac- 
torily explained, does not appear to have 
been summoned by either party :- though 
his subordinate, Prithi Raj, who prepared 
the bill, appeared as P. W. Nc- 10 to 
support the original measurements and 
valuation. On the strength of this profes- 
sional evidence with regard to the over- 
charge the defendants claim that they are 
entitled to have mortgage-debt reduced. 
In support of this proposition, their Coun- 
sel relied upon two reported casss. One is 
Wakefield and Bansley. Banking Co. v, Nor- 
mantin Local Board (1), in which a Local 
Board was allowed to re-open a settled 
account in view of proved collusion on the 
part of their Engineer by whom the’bill had 

(1) (1881) 44 L T 697. al 
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been passed for payment. The other is 
Venkata Perumal v. Subbaraya Pillai, 43 
Ind. Cas. 871 (2), in which it was held that 
a mortgage debt could be reduced when 
it was basedupon an account which the 
mortgagor had been misled into accepting. 
It is to be observed that in the present 
instance there is no direct evidenca of 
fraud or collusion. Relianceis placed mere- 
ly upon the amount of the supposed over- 
charges and the nature of some-of the 
items, such as charges for work now 
alleged not to have been done, as circum- 
stances from which itcan be inferred that 
there must have been some sort of collusion, 
-without which it would not have been pos- 
sible for the defendants to beimposed upon. 
_ Asagainst this, Counsel for the plaintiff 
Telies chiefly on the principles Jaid down in 
Hudson on Building Contracts with regard 
to engineer's or architect’s certificate, in 
cases where work is agreed upon to be 
executed to the approval of a third person, 
and the cases cited therein. The general 
principle is that it is not open to the 
employer tocomplain of defects in work 
done after a final and conclusive certificate 
has been granted in respect of it. . This 
Principle was laid down in Good Year 
v. Weymouth and Melcome Regis. Corpora- 
tion (3) and’ Harvey v. Lawrence (4), which 
wag followed in (1875) ‘Edn. 4, Vol. 11, 
p. 36 [Bateman (Lord) v. Thompson (5}| 
‘and Dunaberg and Witepsk Ry, Co, Ltd. 
v. Hopkins (6) As mentioned above the 
agreament between the parties provided 
that the decision of Captain James. ree 
garding rates and quantities was to be 
final andit is claimed that this precludes. 
the defendants from questioning the final 
“bill, in which he himself drew up the final 
abstract after making certain adjustments 
‘and recorded that the bill, which gave 
full measurements and rates, had been 
inspected, checked and passed by him for 
payment. 

In the cases just mantioned, however, it 
does not appear that fraud or collusion was. 
imputed so that these cases do not do much. 
to meet the legal position set upon behalf 
of the defendants. In fact, in Bateman 
(Lord) v. Thompson (5), the principle re- 
garding the conclusiveress of an architect's 
certificate was stated subject toa possible 
exception in case of fraud. In India, s. 17, 


(2) 43 Ind. Oas. 871; A IR 1919 Mad. 117; 7 L W 
36; (1918) M W N 146. < 

(3) (1886) 35 L J O P 123 1H & R 67. 

(4) (1867) 15 L T 571. 

(5) (1875) Edn. 4 Vol. 11, p.36. . 
- (6501871) 36 L T (N 8)733. © e o 2 


750 


Contract Act, read with s. 19, permits a con- 
‘tract to be avoided when based on reps 
yesentations made by one ofthe parties or 
his agent when these are known to be false 
by the person making and the Illustrations 
indicate that the principle is meant to ex- 
tend to contracts which include an element 
of transfer such as sales or mortgages. The 
representations must, however, be made by 
one of the parties to the transfer or his 
agent. One of the difficulties, with which 
the defendants are faced in the present 
case, is that the bill was prepared by per- 
sons who purported to be acting as the 
agents of Mrs. Baines and was merely ace 
cepted asa correct estimate by the plain‘s 
iff, Unless there are circumstances suffi- 
ciently strong to indicate that either 
Captain James or Prithi Raj was in fact 
acting rather as an agent on behalf of the 
plaintiff, as might possibly be indicated by 
the amount or character of the overcharges, 
itis not open to the defendants to avoid 
‘tthe mortgage on the ground of fraud. 
There does not appear to be any legal 
ground for the proposition which has been 
‘tentatively put forward on their behalf, that 
‘the mortgage could be avoided merely for 
inadequacy of consideration and this de- 
-fence would be further barred in respect 
-of quantities or rates by the certificate 
given by Captain James. : 

Itis from this aspect that the evidence 
of the professional witnesses produced on 
‘behalf of the defendants has to be viewed 
and it has to be shown by Mrs, Baines that 
the item in dispute are in themselves such 
astolead toa clear presumption that she 
“was induced to accept the bill by a deli- 
berately false representation of the facts 
with regard to the construction of the addi» 
‘tional buildings, not merely that she might 
have had the work done more cheaply 
through another contractor. [His Lordship, 
after discussing the evidence, proceeded, | 
‘Tt is impossible not to feel that many 
mistakes and misunderstanding might have 
been avoided if the professional witnesses 
had completed their calculations either after 
conducting their examination in the pre- 
sence of the plaintiff or after allowing him 
an opportunity for explanation, such as he 
would presumably have been given if he 
had been constructing one of the buildings 
which they are accustomed toinspect. This 
is all the more unfortunate as the trial 
Court has been led to make a number of 
remarks with regard to their qualifications 
which are more strongly worded than were 
necessary or- advisable. The learned Sub- 
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ordinate Judge appears to have been influ: 
enced by certain judicial comments which 
have been made from time to time on the 
evidence of expert witnesses. The evidence 
of an expert witness has to be tested like 
that of any other witness and even expert 
witnesses are liable to make mistakes. At 
the same time, ifa person with special pro- 
fessional qualifications such as a dector or 
an engineer, is called to make professional 
examination of a person or a building, and 
is then asked to give the results of his 
examinations as evidence in Oourt, it is 
hardiy fair to treat him as being on the 
same footing as those persons who may be 
said tomake a profession of giving evi- 
dence ; nor is it necessary to suppose that 
he must necessarily be suffering from un- 
due bias merely because he has profes- 
sional qualifications. In the present in- 
stance, while it appears that some mistakes 
have been made it is necessary to remem: 
ber the limited nature of the tests upon 
which an expert ordinarily has to rely in 
carrying out work of this kind; and the 
larger part of the estimate of excess pay- 
ment had to be rejected because the ex- 
perts were stating what they thought to 
be the correct rate in the ordinary way, 
and it is impossible to say on the present 
record whether the contract rates are or are 
not excessive when compared with ordinary 
market rates. It is to be cbserved that 
if the amount claimed in this case is dee 
ducted from the gross total in the measure- 
ment book the result would give a net 
total which does not differ greatly from the 
net Payment aciually claimed by the 
plaintiff. 

In any case, as already observed, there 
does not appear to be any evidence at all of 
false representation on behalf of the plaint- 
iff, although there are a few minor mis- 
takes or miscalculations on both sides of the 
account. Norcaniteven be said with any 
certainty that there was any great over- 
Charge for the work done in the time al- 
lowed. For these reasons, there is no option 
put to dismiss the appeal with costs. 


Tek Chand, J.—I agree. 
8, Appeal dismissed. 
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Transfer of Property Act (IV of 1882), s, 53-A— 
Section affects substantive righta—Transactions 
completed before April 1, 1930—Section applies— 
Defence under section—If can be raised for first 
time in second appeal—Part performance—Doctrine 
of, whether exists apart fromatatutory enactment— 
Landlord and tenant—Adverse possession —Tenant 
in possission under valid lease for fixed period, if 
can obtain right to permanent tenancy by prescrip- 
tion. 

Section 53-A, T. P., Act, does not merely lay down 
a rule of procedure but affects substantive rights. 
{p. 753, col. 2.] 

Section 53-A would apply retrospectively to trans- 
actions completed before April 1, 1930, being the 
date of commencement of the Amending Act of 1929, 
which introduced the section, except that the section 
would not apply to such transactions which were 
the subject-matter of pending actions on that date. 
176 Ind. Oas. 41 (1), followed. [p. 754, col. 1.} 

Quere.—Whether the equitable principle of part 
performance could be said to exist in India apart 
from statutory enactment, so as to override the 
express provisions of statute law, such as the T. P. 
Act and the Regis. Act. {p, 755, col. 1.) 

A defence under s. 53-A of the T. P. Act ought 
to be raised in specific terms, as it involves ques- 
tions of fact and a defence which involves such 

uestions of fact cannot be allowed to be raised for 
the first time in second appeal. [p. 755, cols. 1 & 2.) 

Where possession of the tenant originates in law- 
ful title, it is not open to him to claim a higher 
status for himself as a tenant than he originally 
had by the mere assertion of such status to the 
knowledge of his landlord. Oonsequently where 
the tenant is in possession under a valid lease for 
fixed period he cannot obtain any right to perma- 
nent tenancy by prescription. 82 Ind. Oas. 226 
(9), 74 Ind, Cas. 362 (10) and 157 Ind. Cas. 601 
(11), relied on. [p. 756, col, 1.) 


A. from the appellate decree of the 
Sub-Judge, Second Court, Ohittagong, 
dated April 20, 1938. 


Mr. Imam Hossain Choudhury, for the 
Appellants. 


Messrs. Gopendra Nath Das and Rohini- 
binod Rakshit, for the Respondents. 


Judgment.—This is an appeal on 
behalf of some of the defendants in an 
action of ejectmant on declaration of the 
plaintiffs’ title, The learned Munsif who 
tried the suit declared the plaintiffs’ title 
as landlords, but dismissed the claim for 
ejectment on the ground that the suit 
had not been properly constituted. On 
appeal, the learned Subordinate Judge 
reversed the decision, and decreed the suit 
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in full. The defendants were directed to 
remove the huts and structures from the 
lands within three months, failing which 
the plaintiffs were given liberty to take 
khas possession on removal of the same 
at the cost of the defendants. Hence the 
present appeal by four of defendants Nos. 1 
to 4, the other contesting defendant No. 5 
and pro forma defendant No. 6 being 
joined as respondents. The defence to the 
suit was maialy two-fold: first that the suit 
was defective for want of parties in so far 
as the entire body of co-sharer landlords had 
not been represented, and secondly that the 
tenancy was a kayemi or permanent one, 
and that the defendants were not therefore 
liable to ejectment. As regards the nature 
of the tenancy, both the Courts below held 
against the defendants, but on the first 
point, as already stated, the learned Munsif 
gave effect to their contention, and dismissed 
the suit in consequence, while the lower 
Appellate Court tcok a different view. Both 
the grounds of attack have been renewed in 
the present appeal. The lands in dispute 
are two plots, dags 693 and 694 of the last 
revisional settlement of Chittagong, and are 
admittedly situated in two mahals described 
as lakheraj behali Jimbas, No, 14573 
Jimba Jona Feringea and No, 14325 jimba 
Jomada Baru, They are recorded in the 
settlement proceedings in tenants’ khatiang 
Nos. 163 and 167, respectively. 

It may be taken as an accepted fact 
that the proprietary or landlords’ interest 
in these mahals was vested at one time 
in one Kailash Obandra Dutt, and that 
it then passed toJatra Mohan Sen Gupta 
by different conveyances executed in his 
favour by the sons of Kailash. It appears 
that Kailash also held some raiyati holde 
ings in these mahals. in the name of one 
Krishna Ohandra Dutt, father of pro forma 
defendant No, 6, and these too were convey- 
ed to Jatra Mohan Sen Gupta, Jatra 
Mohan thus acquired not only the superior 
right in the two mahals but also a raiyati 
interest in a number of holdings within the 
same. He afterwards sold one-fourth of his 
interest, both malikt and ratyati,to one 
Hara Kinkar, and this was subsequently 
purchased by one Sarada Kripa Lala’ io 
execution of a money decree against Hara 
Kinkar. Sarda Kripa Lala in his turn transe 
ferred his interest to one Jatindra Lal Sen, 
plaintiff No, 7, in the present suit by kobala, 
Ex, 7. 

The remaining three-fourths interest 
which Jatra Mohan retained devolved on 
his death on his five sons whom he left 
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surviving, the eldest being Jatindra, and 
the other four being Fanindra and plaintiffs 
Nos. 2 to 4. Jatindra has since died, and 
his one-fifth share is now held by his two 
sons, plaintifs Nos. 5 and 6. He left a 
widow, Mrs. Nellie Sen Gupta, who is plaine 
tif No, 1, in the suit, and it is said that 
though she did not inherit anything 
from her busband, she acquired the 
interest of Fanindra at a Court sale in 
execution of a money decree against the 
latter. The sale certificate is Ex. 9-A, the 
date of the sale being February 10, 1937. 
According to tbe plaintiff's case, therefore, 
ab the date of the suit ihe landlords’ in- 
terest was fully represented by them, to 
the extent of tliree-fourths by the surviv- 
ing sons and grandsons of Jatra Mohan 
Sen Gupta, plaintifs Nos. 2 to 6, along 
with Mrs, Nellie Sen Gupta, plaintiff No. 1, 
in the right of Fanindra, and as regards the 
remaining one-fourth by plaintiff No. 7, 
Jatindra Lal Sen, as transferee from 
Jatra Mchan. This was contested by the 
defendants who alleged that neither plain- 
tiff No. 1, nor plaintiff No, 7, acquired 
any interest in the disputed lands by her or 
his purchase, and they contended accord: 
‘ingly that as neitber Fanindra nor the ver- 
dor of Jatindra Lai Sen had been made 
parties to the suit, the claim to ejectment 
was not maintainable. Taking first the 
objection raised regarding Mrs, Nellie Sen 
Gupta's purchase, it is obvious that the ques- 
tion must depend on a construction of the 
sale certificate, Ex. 9-A, which is the founda- 
tion of her title: it has to be seen whether 
‘or not it includes the superior interest in 
the two mahalsin which the landsin dis- 
‘pute are admittedly situated. The sale 
certificate comprises quite a number of items 
which are set out in the schedule under 
different Icts, but it is common case that these 
lands, if they are covered by the document 
atal), are'to be found in lot No. 2. It is 
also agreed that whatever right, title and 
interest the judgment-debtor had in the 
properties conveyed passed by the sale. 

The contention on behalf of the defen- 
dants is that lot No, 2 comprises only 
the tenancy interest a number of holdings 
which are referred to: therein under their 
khatian numbers as recorded in the revi- 
sional settlement, As to- the mention of 
the two mahala by number and name, 
No. 14573 Jimba Jona Feringee and 
No. 14325 Jimba Jomada Baru, it is ‘said 
that this was only a part of the description 
of the raiyati holdings which were sold, or 
to put it otherwise, that the object was 
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merely to identify the plots by reference to 
the talugs in which they were in’luded. 
There was no question of conveying the 
talugs. The plaintiffsjon the other hand, 
maintain that what passed under this .lot 
was the whole of the superior interest which 
Fanindra had in the mahals or jimbas them- 
selves, and that the khatian numbers 
which were mentioned were mere sur- 
plusage. 

it is not clear from the document itself 
whether the khatian numbers are given 
with reference to the landlords’ or to the 
tenants’ khatians of the revisional survey. 
The disputed plots, plots Nos. 693 and 694, as 
already stated, are recorded in tenants’ 
khatians Nos. 163 and 167, and it is 
admitted on both sides that they are to 
be found in landlords’ khatians bearing 
numbers 162 and 166 respectively. In thé 
enumeration of khatian numbers under lot 
No. 2, however, neither of these last two 
numbers, 162 and 166, appears, so that if 
the reference is taken to be to the landlords’ 
khatians, none of the disputed plots can be 
said to have been included. If, on the other 
hand, as the plaintiffs say, the numbers are 
thoss of the tenants’ khatians, it will appear 
that in that case only one of the plots will 
have been indicated, namely plot No, 693 
which is recorded in tenants’ khatians 
No. 163, and not the other plot No. 694 mene, 
tioned in the corresponding khatian No, 167 
as lot No. 2 refers to No. 163, but not 
to No. 167, 

Tt is not surprising that the Oourts 
below have differed as to the true con~ 
struction of the sale certificate. Tne 
language used in describing the property 
sought to be conveyed is certainly not free 
from ambiguity. The argument bas centred 
round lot No. 2, but reading the document 
as a whole, one fact seams to be clear 
enough, namely, that it purports to convey 
not merely the maliki but also the inferior 
fenancy interest of the judgment-debtor, and 
this seems tome to supply the key to the 
correct interpretation. As already stated, 
só far asthe two mahals referred toin lot’ 
No, 2 are concerned, Fanindra inherited 
from his father in his one-fifth share not only 
the superior title to the mahals, but also the 
raiyati interest in certain holdings compris« 
ed therein, and it is quite reasonable to hold, 
therefore, that whatever interest Fanindra 
thus had in the talugs themselves or in 
the raiyati holdings was included under 
this item in the sale certificate. The 
superior interest was indicated by, refer- 
ence to the two jimbis by name and 
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number, and the ‘tenants’ ‘interest 
reference to the khatian numbers, 

As for the purposes of the present objec- 
tion, it is only material to consider whether 
Plaintiff No. 1 acquired the landlord’s inter- 
est in respect of the two disputed plots, 
the non-inclusion in lot No. 2.of the khatian 
number relating to one of them, plot No. 694, 
will not make any difference. In my 
opinion, on a true construction of the sale 
certificate it must be held that such land- 
lord’s interest did pass to plaintiff No. 1 by 
the sale. If, follows, therefore, that she 
was not only a proper but a necessary party, 
and the non-joinder of Fanindra cannot 
affect the maintainability of the snit at all. 
This disposes of one part of the first objec» 
tion. 

As regards the other part of the objection, 
which relates tothe title of plaintiff No. 7 
in respect of Jatra Mohan Sen Gupta’s one- 
fourth interest under Ex. 7, being the 
conveyance he took from Sarada Kripa Lala, 
neither of the Courts below has given effect 
to the defendants’ plea on thishead. The 
learned Munsif finds that one of the num- 
bers given in this document. 13,425, 
is evidently a mistake for 13,429, so that 
the mahals which passed by this conveyance 
must be held to include both Nos. 13,429 
and 13,424, and as the settlement khatians 
themselves show, these are the old numbers 
of the two talugs bearing present num- 
bers 14,325 and 14,573 respectively. This 
-fully establishes the identity of the mahkals 
in question in which plaintiff No, 7 acquired 
his interest and the appellants have failed 
to show any reasons why I should reject 
the finding of the trial Court in this respect. 
This part of the objection, therefore, must 
also fail. 

There remains now to consider the sub- 
stantial defence on the merits, which raises 
the question as to the nature of the tenancy. 
The first point which the learned Advocate 
for the appellants made before me was that 
the trial Oourt had wrongly rejected an old 
unregistered lease granted by one Janu 
Sahib to one Madhu Aya, which may be 
said to have created the tenancy in suit, 
holding that it was inadmissible in evidence 
for want of registration. This lease, it was 
submitted, would have conclusively shown 
the permanent character of the tenancy. 

It appears that the document was exe- 
cuted on Pous 26, 1226 M. E. corresponde 
ing to January 8, 1865, that is to say, after 
the first Regis. Act (Act XVI of 1864) had 
come fito force, and there can be no doubt 


by 


that a lease of this description was made 


192—95 &96 


MD, SERAJUL HAQUE V. DWIJENDRA MOHAN SEN GUPTA (CAL.) 


753 


compulsorily registrable under this Act. In 
so far, therefore, as it was not registered, 
it follows, whether by virtue of the provi- 
sions of this enactment or of the present 
Regis. Act (Act XVI of 1908), that the ine 
strument could not be received in evidence 
for the purpose of proving the terms or 
incidents of the lease. Section 13 of the 
earlier Act was in fact in wider terms than 
the present s. 49: it laid down that no 
instrument of the kind specified (and the 
lease in question would admittedly fall 
within such description) shall be received 
in evidence in any civil proceeding in any 
Court, or shall be acted on by any 
publie officer, uuless the instrument was 
registered, whereas s. 49 now enacts that no 
document which is required to be regise 
tered, but is not registered shall affect any 
immovable property comprised therein or 
be received in evidence of any transaction 
affecting such property. From this point. 
of view, the learned Munsif, I think, was 
quite right in refusing to admit this docu- 
ment to prove the alleged permanency of the 
tenancy. Mr. Imam Hossain Ohoudhury next 
contended that this unregistered lease might. 
and ought to have been received in evidence 
in any case for the purpose of founding a 
defence under s. 53-A, T. P. Act. He relied 
on the terms of this section itself, which was. 
added to the T. P. Act by the amending 
Act XX of 1929, as also cn the proviso- 
introduced by a contemporaneous amend- 
ment under Act XXI of 1929 in s, 49, Regis, 
Act, whereby it was enacted among other 
things that an unregis:ered document 
affecting immovable property and required 
to be registered may be received as evidence 
of part performance of a contract for the. 
purposes of s. 53-A, T. P. Act. : 
On behalf of the respondents, Mr, Das's. 
first answer to this contention was that 
s. 53-A. was not retrospective in operation, 
and that consequently, the defendants were. 
not entitled to avail themselves of the 
benefit of this section, seeing taat the tran- 
saction in questioa had taken plica as far 
back as 1865. Now, this is a question by no. 
means free from difficulty, and there has 
been considerable divergence of judicial 
opinion over it. It hardly admits of any 
doubt, and this is in fact a point on whien 
there is general unanimity in the reported. 
decisions, thats. 53-A does not marely lay 
down a rule of proeadu-e, but affests sub- 
stantive rights, and prima facie therefore 
it should be held -to apply 80 as not to 
interfere with vested rights. That is a 
well-known rule of construction, and it 
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is not necessary to cite any authority 
ia support of it. In the present case, 
as already stated the transaction took 
Place after the Regis, Act of 1864 had 
come into force, and under the provisions of 
that Act, the lease being unregistered, it 
could not be received in evidence in any 
Civil Court, which meant that for all practi- 
cal purposes the lease could not affect the 
property at all. Suppose the lessor sued to 
eject the lessee, the lessee could not set up 
the lease as a bar, because the document 
would not be admitted for want of resgis- 
tion. The effect ofnon-registration would 
thus be to deprive the lessee of certain 
rights which he might otherwise claim under 
the lease and at the same time, to create 
certain corresponding rights in favour of the 
lessor which he would not likewise have been 
entitled to. In other words, the operation of 
the Regis. Act would be on the one 
hand to create, andon the other, to put an 
end, to substantive rights, and it would not 
be right therefore to let subsequent legisla- 
tion affect such rights unless the intention 
was made unequivocally clear by the statute 
itself. So far there is no difficulty. The cone 
troversy arises as to whether the statute 
gives any such clear indication with refer- 
ence to s, 53 A, that itis meant to be retro- 
‘spective in operation, That it has not been 
made retrospective by express words is 
practically conceded on all hands: the ques- 
tion is, if it isso by necessary intendment, 
and this is the point with reference to 
which the cleavage of opinion has manifest 
ed itself, 

Sitting as a single Judge, I consider my- 
self bound by the decision of a Division 
Bench of this Court in Mohammad Hussain 
v. Jamini Nath (1) where my learned 
brothers Nasim Ali and Mukherjea, JJ., 
in separate but concurrent judgments 
held thata. 53-A would apply retrospectively 
to transactions completed before April 
1, 1930, being the date of commence 
ment of the amending Act of 1929 
which introduced the section, except that 
they pointed out that the section would not 
apply to such transactions which were the 
subject-matter of pending actions on that 
date [on which last point, reference may 
also be made to Nasim Ali, J.’s decision in 
Durgapada Karmakar v. Nrishingha Chane 
dra (2)] Nasim Ali, J. rested his conolu- 
sion mainly on the terms of s. 63 of 


(1) A I R1938 Oal, 97; 176 Ind, Cas, 41; 42 O 
W N 38; I LR (1938)1 Cal. 607; 11 RO 25, 

(2) A IR 1935 Oal. 541; 159 Ind. Cas. 20; 390 W 
N 416; 62 O 492;8 R O 294, 
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Act XX, of 1929 which specifically provides 
that certain amendments of the T, P. Act 
made by that enactment would not 
have retrospective effect, this being held to 
give rise to the necessary inference that 
the other amendments which included s. 53A 
would have such effect. Mukherjea, J. not 
only relied on the provisions of s. 63 of the 
Amending Act, but took note also of the state 
of the law at the time when this legislation 
was enacted, and sought to construe s. 53A. 
with reference to the object which the 
Legislature may be supposed to have had in 
view in introducing this amendment. He 
held that s. 53A was not intended to provide 
a totally new remedy, but was only a status 
tory recognition of the pre-existing law as 
expressed in judicial decisions based on the 
equitable doctrine of part performance such 
recognition being however made subject to 
two important limitations, in respect of 
which it was said the Legislature did have 
an intention to override the decisons. It 
was conceded that if the object of s. 53A was 
to create a new remedy where there was 
none under the old law the section could 
not but be prospective; in other words, the 
learned Judge agreed that if s. 53A. was held 
to import for the first timeinto Indian Law 
the doctrine of part performance no doubt 
with certain restrictions, and if but for this 
statutory enactment, there could be or 
could have been, no room for the application 
of that.doctrine in this country, the section 
could not possibly apply to previous trans- 
actions. 

Ishall not presume to say if the reasons 
advanced by my learned brothers are really 
of a decisive character, but I may perhaps 
without disrespect, refer toa case of the 
Patna High Court, Jagdamba Prasad Lala v, 
Anadi Nath Roy (3) in which this decision 
has been considered and dissented from on 
grounds which lack neither clarity nor 
cogency. So far as I am concerned, however 
the authority of our Court is binding 
on me, and I cannot, therefore, but over- 
ral Mr. Das's objection on the ground that 
8. 53-A is not retrospective. 


In this view of the matter, it is not necese 
sary to consider the argument which the 
learned Advocate for the appellants raised 
that apart from s.53A, he was entitled to 
rely on the lease as a bar to the claim 
for ejectment on the equitable principle of 
part performance as recognised and applied 
by the Privy Oouncil in Mahomed Musa 


(3) ALR 1938 Pat. 337; 176 Ind. Oes. 979511 R 
P 59; 4 B R697; 19 P L T'594; 17 Pat, 460. 
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V. Aghore Kumar (4), This would raise 
the question whether such an equi- 
table doctrine could be said to exist in 
India apart from statutory enactment, so as 
to override the express provisions of statute 
law, such as the T. P. Act and the 
Regis, Act, a question which was discussed 
by the Judicial Ocmmittee in two later 
decisions, in which this very case was con- 
sidered by their Lordships: G. H. C. 
Arif v. Jadu Nath Majumdar Bahadur 
(5) and Pir Bux v, Mahomed Tahar (6). 

“The English doctrine of part performance, as 
Lord Russell of Killowen explained in G H. C. 
Ariff v. Jadu Nath Majumdar Bahadur (5), is not 
available in India by way of defence to an action 
of ejectment (apart from the subsequent statutory 
alteration of the law mentioned hereafter.) ” 

So said Lord Macmillan in Pir Bux v. 
Mahomed Tahar (6), meaning by the statu- 
tory alteration that effected by the enaci= 
ment of s. 53A and beit noted, he spoke of 
this section as “altering” the law in India by 
way of a ‘partial importation into India of 
the English equitable doctrine of part 
performance,” It seems to be doubtful 
therefore, how far, after these later pro 
nouncements of the Judicial Committee, the 
observations in Mahomed Musa v Aghore 
Kumar (4), may be still supposed to hold 
the field : probably their operation should 
be confined only to transactions which were 
completed before either the T. P. Act or the 
Regis. Act came into force. The lease’ here 
was no doubt before the T. P. Act, but -it 
was after the Regis. Act of 1864 had become 
law. Asl have said, however, it is hardly 
necessary to pursue the question further, 
as forreasons already given, I must hold 
that s. 538A will apply. 

If Mr. Das fails on his first contention as 
to the applicability of s. 53-A, his second 
answer is more effective, and it is that no 
case under or on the lines of this section 
was made by the defendants, and that 
there could not, therefore, be any question 
of admitting the lease to prove such a case 
under the proviso to 8. 49, Regis. Act. A 
defence under s. 53-A. of the T. P. Act 
ought certainly to be raised in specific 

(4) A IR 1914 P-O 27; 28 Ind. Cas, 930;17 Bom. 
L R420; 210 L J 231; 28 M LJ 518;190 W N 
250; 13 AL J 229,17 ML T 143; 2 L W258; 42 O 
801; 1915) M W N 62;42 I A 1P 0) 

(5) A I R1931 PO 79; 131 Ind. Oas. 762; 60 M L 
J 538: 33 L W 586; 530 LJ 359: 350 W N 550; 
15 R D 354; 8 0O WN 739; (1931) M W N 480; Ind. 
Rul. (193) P O 154; 35 Bom, L R 913; 58 C 1235; 58 
TA $1(P O) 

(6) A I R1934 P O 235; 151 Ind. Cas. 326; 7 R P 
60; (1934) AL J 912; 1L0.W.N 1145; 40 LW 492; 
(1934) M W N 1037; 18R D 469; 39 O WN 31:36 
Bom, LR 1195; 60 O L J 370; 67M LJ 865; 16 P 
L T 1; 68 B 650; 61 1 4 388; 298 L R74 (PO). 
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terms, as it involves questions of fact, but 
it does not appear that any foundation 
was laid by the defendants for such a 
plea either in the pleadings or in the 
evidence. It was not alleged, for instance, 
that the original lessee under the unregis- 
tered lease had been put into pcssession or 
continued in possession of the property in 
part performance of the contract, or that. 
the lessee had performed or was willing to 
perform his part of the contract. It was 
not, again, shown that the terms under 
which the defendants now claimed to hold 
the disputed lands were the same as those 
mentioned in the lease. Mr. Das pointed 
out, on the other hand, an undeniable 
variation at least in respect of the amount of 
rent. The present rent as recorded in the 
settlement khatian was Re. 1 whereas the 
rent stated in the lease was 12 annas, It 
may be that this variation could be ex- 
plained away as due to variation in the area 
or to other circumstances which would not 
affect the identity of the holding, but the 
point worth ncthing is that a defence which 
involves such questions of fact cannot be 
allowed to be raised fur the first time in 
seccad appeal. Cnthis ground, I hold that 
the case which Mr. Imam Hossain Ohoue- 
dar Sok to raise under s, 53A must 
ail, |o- 

The -next point the learned Advocate 
urged was that apart from the lease he 
could show other facts and circumstances, 
such as the course of dealings with the 
property and the conduct of the parties, from 
which the permanency of the tenancy could 
be inferred. It does not appear, however, 
that his clients tried to make out a cage on 
this basis : they seem to have relied more on 
documents, all going back ultimately to 
the unregistered lease which the learned 
Munsif refused to admit, with the result 
that though they had the opportunity to 
adduce other evidence from which an infer- 
ence of permanency could be drawn, they 
did not infact place sufficient materials in 
that respect on the record. This contention 
must accordingly also fail. 

Mr. Imam Hossain Ohoudhury finally 
contended that the Oourt below failed to 
appreciate an alternative case which his 
clients had made in their written statement 
setting up a title to a permanent tenancy by 
adverse possession, but which was misunder- 
stood as being an assertion of a hostile claim 
as landlords in denial of the title of the 
plaintiffs and their predecessor as such. In 
point of fact, it was said, there had been no 
such denial, and all that the defendants 
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pleaded was that they had all along claimed 
to hold as permanent tenants nnder the 
plaintiffs and their predecessors, and bad 
done so to their knowledge. The contention 
was that whatever might have been the 
character of the tenancy at its inception, this 
long and uniform assertion of a permanent 
tenancy had the effect of creating a right to 
such tenancy by prescription against the 
landlords. There can be no doubt that neither 
of the Courts understood the case in this 
sense, and the learned Advocate is right 
in saying that they took the view that 
his clients were asserting title by adverse 
possession in denial of the title of the 
landlords. It is not surprising that in the 
view they thus tock of the pleadings, the 
Courts naturally found an obvious inconsis- 
tency in the defence, I have anxiously 
considered whether in these circumstances I 
should not direct a remand for a considera- 
‘tion of the real case which the defendants 
had made of adverse possession viz., this 
case of a limited right to a permanent 
tenancy by prescription. The learned 
“Advocate for the respondents suggested that 
the Court belcw had actually dealt with 
the case on this basis, and referred to 
certain passages in the judgment of the 
lower Appellate Court for this purpose. I 
do not think he is right, because as I have 
said, this aspect of the matter had not at 
all been appreciated, and it had not been 
raised in the issues in distinct terms. 

The question which arises, however, is how 
far such a line of defence is sustainable 
in Jaw; in other words, whether a tenant 
can inlaw prescribe against his landlord 
to such a limited extent, when there is 
no Suggestion that he held under a void 
lease or a lease which had become ineffec- 
tual. Where possession of the tenant ori- 
ginates in lawful title, I am notat all sure 
that it is, open to him toclaim a higher 
status for himself as a tenant than he 
originally bad by the mere assertion of 
such status to the knowledge of his land- 
Jord. A landlord who allows a tenant to 
assert the validity of an invalid lease for 
the statutory period may be debarred 
from subsequently questioning the right of 
the tenant to kold under the lease. The 
principle is that in such a case, the person 
coming into possession under a lease 
which is invalid or void as against the 
person seeking to eject him becomes a 
trespasser, and as such, after the expiry of 
the statutory period, he acquires by pres- 
cription the limited right under the lease, 
whether it be a lease fora term or a lease 
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in perpetuity. But where there ig no 
question of the defendant holding under 
an invalid or void lease, it seems to be 
doubtful whether he could set up a claim 
to a higher status as tenant by right of 
adverse possession. Thus, it has been held 
that where it is admitted or found that the 
defendantis entitled under a valid lease 
to hold a tenure for his life (or fora fixed 
term), a mere notice to his landlord that 
he claims to hold on a perpertual heredi- 
tary tenure does not make his possession 
adverse within the meaning of the Lim. 
Act, so as to bar a suit for possession on 
the expiration of the life tenancy (or of 
the fixed term, as the case may be) 
Maharani, Beni Pershad Koeri v. Dudh 
Nath Roy (7). One who sets up a perma- 
nent tenancy dces not by so doing repudiate 
any title or interest which would have 
been in his landlord, had the tenancy not 
been permanent; by setting up such a 
title, the tenant does not incur any for- 
feiture of his actually existing rights. 
There are some decisions which no doubt 
lend some support to the view that even 
where a tenant is in possession of land 
under the terms of a valid tenancy, he can, 
during the continuance of his term, set up 
higher rights than be has, and claim an 
acquigition of such higher rights by adverse 
possession for the statutory period. See, 
for instance, the case in Thakore Fatesingji 
v. Bamanjt A. Dalal (8). But on the 
other hand, there are pronouncements of 
the Judicial Committee definitely laying 
down a contrary proposition. Thus, in 
Neinapiliat Marakayar v. Ramanathan 
Chettiar (9) at p. 99 their Lordships say: 
“No tenant of lands in India can obtain 
any right to a permanent tenancy by pres- 
cription in them against his landlod from 
whcm he holds the lands,” and reference 
is made to an earlier decision of the Privy 
Council, Madhavrao Waman v. Raghunath 
Venkatesh (10) at p. 264. On the autho- 
rity of these ‘cases it was held by Mitter, 
J. in Bepin Chandra Mukhopadhya v. 
Taraprasanna Chakrabarty (11) that a 


pO 27 O 156; 26 I A216; 4 O W N 274; 7 Sar. 560 


J. 
(8) 27 B 515; 5 Bom. L R 274, 
(9) 51 I A 83 (99; A IR 1924 P O 65; 8 

19 L W 259; 22 A L J 130; 34 ML T 10; 1924) M W N 

293; 46 ML. 546; 100 & A LR 464; ATM 327; 28 

O W N809; L R5 ACP C) 33 (P 
(10) 50 IA 255 (264): A I R 1923 P Ò £05; 74 Ind. Cas. 

362; 25 Bom, L R 1005; (1923) M W N 689: 33M LT 

389; 47 B798; 280 WN 857; 20 L W 248; 47 M 

L J 248 (P O). 

(11) AIR 1935 Oal. 498; 157 Ind, Cas. 601; 33 OW. 

N 451; 610-LJ 20; 8 R O118, 
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tenant having a lower status cannot by 
asserting to his landlord's knowledge for 
more than 12 years that he has a higher 
status, acquire the higher status. In this 
state of the authorities, I have come to the 
eonclusion that I must repel the prayer for 
aremand of the case tothe trial Court or 
to the Court of Appeal below. The result is 
that the appeal fails on all points, and 
must be dismissed with costs. At one stage, 
F was inclined to grant a remand, and also 
grant leave to appeal, but on further con- 
sideration I think I must refuse both. 


D. Appeal dismissed. 


ened 


PATNA HIGH COURT 
Civil Revision No, 63 of 1940 
August 2, 1940 


Vata, J. 
Mst, SAROOR FATIMA—Devenpant No. 4 
— PETITIONER 
versus 
Chaudhury Sheikh MOHAMMAD SAFIUD- 
DIN AND OTEERS—P LAINTIEPS—OPPOSITE 
- PARTY 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 41--Two persons having their shares 
divided but remaining jointly liable for Govern- 
ment revenue--One of them paying hie own share 
of revenue and also of the other on the latter's de- 
Jault—Suit for contribution--When cognizable by 
Small Cause Court. 

Where the shares of the plaintiff and the defend- 
ant in certain property are divided but are jointly 
liable to pay Govt. revenue and the plaintiff alleges 
that he paid his share of revenue and thatof the 
defendant also when the defendant committed de~ 
fault in the payment of his share, a suit for contri- 
bution against the defandant is not cognizable by 
the Court of Small Oauses. 169 Ind, Oas. 801 (1), 
distinguished. 


O. R. against an order of the Small 
Cause Court Judge, Arrah, dated Novem- 
ber 30, 1939, 


Mr. S. A, Khan, for the Petitioner. 
Mr. I. B, Saran, for the Opposite Party. 


Order.—This is an application under 
s. 25, Prov. Small Cause Courts Act, 
by defendant No. 4 in the suit. The plaint- 
iffs claimed Rs. 25-2-5 from defendant 
No. 4, the present petitioner, Rs. 54-14-4 
from opposite party, Nos. 11 and 12, 
Rs. 18-8-8 from No, 18 and Rs. 144-0 from 
defendant No. 14, on the allegation that 
they had paid their share of the revenue, 
but finding that the defendants were 
defaulting payment of their shares, the 
entire amount of the revenue was paid by 
them and therefore they claimed contribu- 
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tion. Mr. Syed Ali Khan, appearing on 
behalf of the petitioner, urges that the 
suit was not cognizable by the Court of 
Small Causes in view of the provisions 
of Art. 41, Sch. TI, Prov. Small Cause 
Courts Act. Article 41 runs as follows: 

“A suit-for contribution by a sharer in joint pro- 
perty in respect of a payment made by him of 
money ‘due from a co-sharer or by a manager of 
joint property or a member of an undivided family 
in respect of a demand made by him on account 
of the property or family. 

Schedule II details the class of suits 
exempted from the cognizance of a Court 
of Small Causes, and from the wordings 
of Art. 41, quoted above, it is quite clear 
that the present suit, being one for contri- 
bution by a sharer in joint property in 
respect of a payment made, was not main 
tainable in a Court of Small Osauses. Mr 
Rai Indra Bihari Saran, appearing on bee 
half of the opposite party has referred to 
the nature of the enjoyment of their res» 
pective rights by the co-sharers. On this 
point it is better to refer to the plaint 
itself with regard to the position taken 
up by the plaintiffs. The very first para- 
graph of the plaint begins as follows: 

“The 16 annas Mauza Karisath, Pergana and thana ` 
Arrah, Thana No, 327, Tauzi No, 6371, constitutes 
the proprietary interest of the plaintiffs and the 
defendants. The names of the plaintiffs and defen- 
dants Nos, 1, 3 and 4 stand recorded in the Land 
Registration Department......" 

In para. 2 it is, however mentioned that 

“the plaintiffs and the defendants have been in 
possession of their respective shares in the aforesaid 
tauzi, mentioned in Sch. A to the plaint,” 

Paragraph 3 states: 

“The Govt. revenue of all the four kists in res- 
pect of the aforesaid tauzi, payable by the plain- 
tiffs and defendanta Nos, 1 to 5 accordidg to their 
respective shares is mentioned in Sch. B below 
which they are liable to pay accordingly." 

It is therefore clear from the statement 
in the plaint that although their shares 
were divided the plaintiffs and the defend- 
ants were jointly liable for the Govt. 
revenue. Mr. Rai Indra Bihari Saran ra- 
lied chiefly upon the decision of this 
Court in Somar Ram Kahar v. Jagdeo 
Singh (1). In that case the holding stood 
in the name of two persons. The plaintiff 
had purchased the share of one of them. 
The share purchased was a particular plot 
number with a fixed rental and the plaint- 
iff had undertaken the responsibility to 
that extent. The landlord of the holding 
to the extent of 8 annas was the plaintiff 
himself and of the remaining 8 annas 
interest there were three other landlords. 
It is therefore clear that in that case a 


(1) 18 P L T 637; 169 Ind. Oas. 801; A I R 1937 Pat. 
382; 3 B R 630; 10 R P 50. 
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specific plot was in the possession of the 
plaintiff. Rowland, J., referred with ’appro- 
val to the decision in Srinivasa v. Sivas 
kolundu (2). In the Madras case the 
plaintifs had been granted some lands 
and the defendants some other lands. The 
plaintiffs were compelled to pay the assess- 
ment on both the lands. It was held that 
as the lands, the assessment of which had 
been paid by the plaintifs were in the 
exclusive enjoyment of the defendants and 
the plaintiffs had no right to those lands, 
the property was not joint and the suit 
was not of the nature described in Art, 41. 
In the present case, upon the wordings of 
the plaint itself it is clear that the property 
as a whole is being referred to as a joint 
property although the parties’ shares are 
divided. 

There was another line of argument 
adopted by Mr, Rai Indra Bihari Saran, 
and that was that in a suit for contribution 
the party who pays and claims contribu- 
tion must also be liable to pay; but in the 
present case on the statement of the 
plaintifs themselves they paid their own 
share first but when they heard that the 
whole tauzi was going to be sold for arrears 
of revenue they paid also they arrears due 
on account of the share of the defendants. 
Therefore, the amount paid on behalf of 
the defendants was not the amount due 
from the plaintiffs at the time when the 
payment was made. But at this stage we 
have to look at it from the point of view of 
liability. They were all liable to pay, the 
plaintifs as well as the defendants, and 
non-payment of any portion of the revenue 
would have resulted in the sale of the 
property. In my opinion, the fact that the 
payments were made by instalments does 
not in any way affect the legal position, 
Looking at the case as a whole, I am of 
opinion that the suit was not ccgnizable 
by a Court cf Small Causes, I would 
therefore allow the application and order 
that the plaint be returned to be presented, 
if so advised, before the proper Oourt, 
There will be no order as to costs, 


D. Application allowed. 
(2) 12 M 349. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT | 
Civil Revision No. 316 of 1935 
October 4, 1940 
Mtr Anman AND Soort, JJ. f 
PEOPLES BANK or NORTHERN INDIA, 
Lop, (In LIQUIDATION) THROUGH 
BHAGWATI SHANKAR, OFFICIAL 
LIQUIDATOR, LAHORE AND ANCTAEB 
— PETITIONERS 
versus 
Firm LEKHU RAM anp SONS— 
RESPONDENTS 

Limitation Act (IX of 1908), s. 14, Arts. 181, 178— 
Art. 181, scope of — Application to file award passed 
under Arbitration Act—Article applicable is Art. 181 
and not Art, 178 — Bank held entitled to benefit of 
8. 14. 

An application to file an award, passed underArbi~ 
tration Act is governed by Art, 181, Lim. Act, and 
not by Art. 178 which applies only to applications 
under Oivil P. O. Art, 181, Lim. Act, applies to all 
applications which are not provided for in the schedule 
and not necessarily to applications under the Vivil 
P. C., which had not been mentioned in the schedule, 
101 Ind. Oas. 564 (1) and 104 Ind. Oaa. 816 (2), relied 
on, 

In an arbitration between a Bank which was a com- 
pany with a limited liability, and a private individual 
an award was given in favour of the Bank, which 
diligently-and in good faith prosecuted proceedings 
for the execution of the award in the Court of the 
Sub-Judge believing that Oourt to have jurisdiction. 
Subsequently it was ruled that the awards of the 
nature were cognizable by the District Judge : 

Held, that the Bank was entitled to the benefit of 
8.14, Lim, Act. 


C. R, against an order of the District 
Judge, Dera Ismail Khan, dated July 12, 
1938. 


Mr. S. Saran Singh, for Petitioner No. 1, 

Messrs. Diwan Chand and Sher Khan, for 
the Respondents (except Padam Lal and 
Shanti Lal). 


Mr. Mohammad Akbar Jan, an. Official of 
the Court, for Shantilal (Minor). 


Mir Ahmad, J.—The firm Lekhu Ram 
& Sons owed some money to the Peoples 
Bank. Mr. Kulbir the agent of the Bank 
entered into an arbitration with the firm 
and the arbitrator gave an award on Der 
camber 23, 1932. He directed that 
Rs. 10,218-5-0 with future interest at 9 per 
cent. per annum sbould be paid by the 
firm to the Bank. He fixed some monthly 
instalments. The award was filed in the 
Court of the Senior Sub-Judge, Bannu on 
January 7, 1933 and was accepted by the 
parties. The Court passed a decree in ac- 
cordance withthe award on January 9, 1933. 
Several applications for execution were 
presented. The Bank realised Rs. °4,400: 
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out of the amount decreed. The Bank then 
went into liquidation. The fourth execu- 
tion application was filed by the Bank on 
December 5, 1935. In the meantime, this 
Oourt gave a ruling in which it was held 
that arbitration entered into between a 
limited liability company and a private 
individual, was governed by the Arbitra- 
tion Act and thatthe award of the arbitras 
tor on such a reference should be presented 
tothe Court of the District Judge. The 
Official Liquidator therefore applied on De- 
cember 10, 1935, that the award should be 
returned to him so that he should present 
it to the District Judge. The Senior Sub- 
Judge returned the award to him. On Janu» 
ary 3, 1936, the arbitrator applied to the 
Court of the District Judge for filing the 
agreement and the award. The application 
was contested, The District Judge dismissed 
it on the ground that the application did 
not lie because there was a subsisting dec- 
Tee of the Senior Sub-Judge which had not 
been set aside by a competent Court, A 
Judge of this Court in Chambers set aside 
that order on October 23, 1937 and remand- 
ed the application for disposal of the other 
issues raised, The District Judge dismissed 
the application again on two grounds; firstly 
that the application was barred by time 
under Arts. 178 and 181, Lim. Act, and 
secondly that Mr. Kulbir had no power to 
refer the matter to arbitration, The arbi- 
trator and the Bank have come up on revi- 
sion to this Court against this order. We 
need not discuss Art. 178, because it applies 
only to applications under the Civil P. O. 
Article 181, runs thus: 


181.—Applications for which | Three When the 
no period of limitation is | years. | right to ap- 
provided elsewhere in this ply accrues. 


schedule or by 8.48 of the 
Code of Civil Procedure, 1908, 


It will be observed that it is a residuary 
Article for applications just as Art. 120 is 
a residuary Article for suits, It lays down 
the period of limitation for all the applica- 
tions which have not been already provided 
for in the schedule. The schedule, it may be 
noted, deals with applications only, It can 
not be denied that the arbitrator has to 
bring the award to the notice of the Court 
for the purpose of filing it. There is no 
other way of doing it except by means of 
an application, There is no provision in the 
schedule of any such application. It natur- 
ally follows that Art. 181, Lim. Act, would 
apply to it. It was contended that Art, 151, 


‘applied only. to. applications under the Civil 
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P.C. and the view of some of the High 
Courts in India was quoted in support of 
this proposition. On the other hand Ananta 
Charan Padhan v. Nimai Bahu Balendra 
(Dand Jhan Bahadur Singh v. Bailiff, 
District Court, Toungoo (2), were quoted to 
show that Art. 181, applies to all applica- 
tions which had not been provided for in 
the schedule and not necessarily to appli- 
cations under the Civil P, C. which had not 
been mentioned inthe schedule. We are 
inclined to agree with the Patna and 
Rangoon view in the matter for, if we 
were to restrict the scope of Art. 181 to 
applications under the Oivil P.O. many 
applications will remain for which there 
will be no article in the Lim. Act and the 
reductio ad absurdum would be that the 
applicants in those cases would have a 
free hand to putin applications whenever 
they liked. An application for filing of an 
award ofthis kind by anarbitrator would 
be a casein point. On this view an arbi- 
trator may keep the award in his pocket 
for ten years and then he may file it with 
impunity. We hold, therefore, that this 
case is covered by Art. 181 and that the 
arbitrator had three years to file the appli- - 
cation from the date on which it was given 
that is to say December 31, 1932, The 
question arises next whether the presenta- 
tion of the application to the Senior Sub- 
Judge for filing the award and the subse- 
quent proceedings in that Oourt for some 
time, were not proceedings undertaken 
with due diligence and prosecuted in good 
faith which from defect of jurisdiction the 
Senior Sub-Judge could not entertain and. 
were therefore not covered by s, 14 (2), 
Lim. Act. Oounsel for the petitioners urges 
that they were and that he was entitled fo 
the benefit of that section. The words of 
g. 14, areas follows: 

“14 (1) In computing the period of limitation 
prescribed for any suit, the time during which the 
plaintifi has been prosecuting with due diligence 
another civil proceeding, whether in a Oourt of 
first instance, or in a Gourt of Appeal, against the 
defendant shall be excluded, where the proceeding is. 
founded upon the same cause of action and is pro. 
secuted in good faith in a Court which, from defect 
of jurisdiction or other cause of a like nature, is. 
unable to entertain it. 

(2) Incomputing the period of limitation pres- 
oribed for any application, the time during which 
the applicant has been prosecuting with due dili- 
gence another. civil proceeding, whether in a Oourt 
of first instance, or in a Court of Appeal, against 
the same party for the same relief shall be excluded 


(1) AI R 1927 Pat. 177; 101 Ind. Gas. 564; 6 Pate 
366; 8 P L T 186. 

(2) A I R 1927 Rang. 263; 104 Ind. Cas, 816; 5 Rang. 
384. ‘ 
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where such proceeding is prosecuted in good faith 
in a Court which, from defect of jurisdiction or 
other cause of a like nature, is unable to entertain 
it. 

Ezplanatian 1—In excluding the time during 
which a former suit or application was pending, 
the day on which that suit or application was insti- 
tuted or made, and the day on which the proceedings 
therein ended, shall both be counted. 

Explanation 2,—For the purposes of this section 
8 plaintiff. or an applicant resisting an appeal 
shall be deemed to be prosecuting a proceeding. 

Ezplanation 3.—For the purposes of this section, 
mis-joinder of parties, or of causeof action shall be 
deemed to be a cauge of a like nature with defect 
of jurisdiction.” 

We have already noted above that this 
Court ruled in 1934 that such awards were 
cognizable by the District Judge. It is 
therefore clear that up to that point of time 
the Bank and the arbitrator were under the 
wrong impression that the Senlor Sub- 
Judge, whose designation had become 
"Senir Sub-Judge” by the enforcement of 
the Frontier Courts Regulation in 1931 and 
who was designated "District Judge" before 
the Regulation became law, was competent 
to entertain the proceedings. The Bank 
diligently and in good faith prosecuted 
the proceedings in the Court of the Senior 
Sub-Judge and the defendants also ac- 
quiesced in those proceedings and paid 
Rs. 4,400 in pursuance of the terms of the 
award. It was only when the Bank took 
the award back and presented it to the 
District Judge that the defendants resorted 
to obstructive methods. We, therefore, hold 
that the petitioner is entitled to the benefit 
of s. 14, Lim. Act. Under that section we 
have to deduct the period taken by the 
Bank in prosecuting the proceedings in 
the Court of the Senior Sub-Judge, when 
computing the period of three years re- 
quired under Art. 18], for filing the award. 
Tt ia clear that after the deduction is made, 
the presentation of the application on Janu- 
ary 3, 1936, was within time. 

We willnow turn tothe second point on 
which the learned District Judge has thrown 
out the application. Clauses 9, 10 and 11 of 
the power-of-attorney given by the Bank to 
Mr. Kulbir are to the following effect : 

“9. Thesaid Bakhshi Kulbir by virtue of these 
presents, will bave the power for the purposes of 
aforesaid or any of them to sign, make, execute 
and do on behalf and in the name of the said Bank 
all cheques, contracts, agreements, deeds tranefers, 
assignments, instruments and other things what- 
soever; he wil, also have the powerto renew, vary 
and discharge all such contracts and agreements 
and do all things requisite for obtaining a renewal, 
variation and discharge thereof. 

+ 10. The said Bakhshi Kulbir will have the power 
‘so long as he continues to serve the said Bank as the 
manager, to do generally everything requisite for all 
or-any of the aforesaid purpose and also for other 
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general banking business, usually done by joint 
stock and other banks, and sign generally on behalf 
and in the name of the Bank. 7 . 
11, The said Bakhshi Kulbir in virtue of these 
presents will have the power to demand, collect, 
receive and give effectualbona fide discharge of, in 
the name and on behalf of the said Bank all debts, 
advances and claims due to the said Bank; he will 
have further the power to take and use all lawful 
proceedings and means for recovering and receiving 
the said debts and advances and also to commence 
and prosecute and to defend at law all actions, 
suits, claims, demands and disputes, and to adjust 
and settle and to compromise all accounts, Suits, 
claims and demands, and for all or any of the pur- 
poses aforesaid to execute and do such instruments 
and things as shall be thought necessary or expe- 
ent. 
The underlines (here italicized) are ours. 
Tt will be seen that under cl. 9, Mr. Kulbir 
could sign any agreements, under cl. 10 he 
could generally sign for the Bank, and 
under cl. 11 he could take any legal pro- 
ceeding on behalf of the Bank. We do not 
see why these three clauses should not be 
taken to authorize Mr, Kulbir to enter into 
a reference to an arbitration. The reference 
was therefore perfectly legal. We conse- 
quently disagree with the lower Court on 
both the points on which it has given its 
findings against the petitioners. We accept 
the petition and order that the award be 
filed. The petitioner shall have his costs in 
this Court. Pleader’s fee Rs, 50, 


D. Petition accepted. 
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PATNA HIGH COURT 
Letters Patent Appeal No. 8 of 1940 
January 2, 1941 
HaARRIRS, O, J. AND Fazu ALI, J. 
DASRATH MAHTO AND OTEERS—- 
DEFENDANTS—-APPELLANTS 
versus 
NARAIN MAHTO ano oTaERs— 
PLAINTIRES AND SARJOO MAHTO— 
DEFENDANT— RESPONDENTS 

High way — Public thoroughfare — Encroachment 
upon, to extent of one-third — Right of persons living 
in vicinity and constantly using such way to sue for 
removal of obstruction without proof of special damage 
by way of damages. 

A person in the immediate neighbourhood and 
entitled to use a local public thoroughfare has a 
special cause of action and that irrespective of whe- 
ther he has proved special damage or not. The real 
principle is that a person of an immediate community 
or section of the public who is deprived of the amenity 
provided for that particular section may be deemed 
to have suffered loss without proof of such loes. 

It would indeed be a very dangerous thing to hold 
that persons are entitled to encroach upon roadways 
in every case where the encroachment still leaves 
a width equal to the narrowest portion of the road- 


way. 
A public thoroughfare passed the houses of plain- 
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tiffs Nos. 1 to 7 and passed the house of the defen- 
dants. The latter proceeded to make certain con- 
structiofis on their land and encroached upon this 
thoroughfare to the extent of roughly, two-thirds of 
the highway on the north of their property and 
roughly half on the southern side of their property. 
The suit was brought for the removal of obstruction 
by plaintiffs Nos. 1 fo 7 who were inhabitants of the 
. Vicinity of this thoroghfare and by plaintifis Nos. 8 
to 11 who were residents of the village on the ground 
that they had suffered inconvenience as the result of 
this encroachment and it was not framed under s. 91 
or O. I, r. 8 Civil P. O. 

Held, that there had been a grave infringement 
and the persons residing in the vicinity had 
been compelled to use a roadway only a third 
of the width it was before the obstruction 
and even if they might not have suffered any 
particular loss, that their rights had been seriously 
infringed, and hence the plaintiffs No, 1 to 7 who 
lived in this vicinity and used this roadway con- 
~- gtantly had a cause of action and were entitled to 
seek the removal of this obstruction. 171 Ind. Oas, 
933 (1), followed. 

Held, further that as long as this obstruction re- 
mained, there wasa continuing wrong, and damages 
were not an appropriate remedy to meet circum- 
Stances of this kind. 


L. P. A, from adecision of Mr. Justice 
Wort, dated March 26, 1940. 


Messrs. Lalnarayan Sinha and G. P. 
Singh, for the Appellants. 


Messrs. Mahabir Prasad and C. P. Sinha, 
for the Respondents. 

Harries, C, J.—This is a Letters Patent 
appeal from a decision of Wort, J., revers- 
ing the decisions of the lower Courts and 
decreeing the plaintiffs’ suit for removal 
of a certain obstruction erected by the 
defendants in a roadway. 

The roadway in question is referred to 
as plot No. 610, This roadway passed the 
houses of plaintiffs Nos. 1 to7 and passed 
the house of the defendants. The latter 
proceeded to make certain constructions on 
their land and encroached upon this 
thoroughfare. A Commissioner was appoint- 
ed, and it is now clear that on the western 
side of the defendants’ house there had 
been an encroachment on this thoroughfare 
varying from 23 links on the northern side 
to 15 links on the southern side. The 
thoroughfare, as it now is, is said to be only 
12 links wide—in other words, the defen- 
dants have encroached on, roughly, two- 
thirds ofthe highway on the north of their 
property and roughly half on the southern 
ide of their property. 

The present suit was brought by plaintiffs 
Nos. 1607 who were inhabitants of the 
vicinity of this thoroughfare and by 
plaintiffs Nos. 8 tol! who were residents 
of the village. According tothe plaintiffs, 
they hdd suffered inconvenience as the 
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result of this encroachment and they 
prayed for an order for the removal of 
the same and for restoration of the thoroughe 
fare to its original state. 

The defendants pleaded that they had 
made no encroachment, but that plea has 
been found to be false. As I have stated, 
there was a very serious encroachment in 
this case. The defendants further pleaded 
that the suit not having been framed under 
8. 91 or O. I, r. 8, Civil P. O. it was not 
maintainable. Further, it was alleged 
that as the plaintiffs had suffered noin- 
convenience whatsoever they had no cause 
of action. 

The lower Appellate Court affirmed the 
decision of the learned Munsif and held 
that there had been an encroachment but 
that the encroachment had caused no 
inconvenience whatsoever. It further 
held thatas the suit was not brought under 
the provisions of s. 9iorO.I, r.8 it was 
bound tofailas no special damage had 
been proved. Accordingly the, learned 
Additional District Judge dismissed the 
claim in its entirety. 

In second appeal Wort, J. held that it 
was not necessary to prove a special 
damage and that the suit was maintain»: 
able by persons living in the immediate 
vicinity and after considering tha matter 
fully he reversed the decision of the 
learned Additional District Judge and 
decreed the suit. 

In this appeal it has been strenuously 
contended that the decision of Wort, J. 
cannot be sustained. Itis urged that it is 
essential where the suit is not framed 
under s. 91 or O, I, r. 8, Civil P. O. to prove 
special damage, that is some pecuniary 
or particular loss over and above what 
has been suffered by the public generally. 

In my judgment, this case is completely 
covered by a Bench decision of this Court, 
namely, Pahlad Maharaj v., Gauri Dutt 
Marwari (1). The headnote of that case is 
as follows : 

“A person in the immediate neighbourhood and 
entitled to use a local public thoroughfare has a 
special cause of action and that irrespective of 
whether he has proved special damage or not. The 
principle is that a person of an immediate com- 
munity or section of the public who is deprived 
of the amenity provided for that particular section’ 
may be deemed to have suffered loss without proof 
of such loss”, 

In that case the defendant had obstructed 
the highway and erected a privy on or 
near the obstruction. The plaintiffs were 
persons living inthe vicinity, and they 


(1) 18P L T 787; 171 Ind. Oas, 933; A I R 1987 Pat, 
620; 4 B R 87; 10 R P 267, i 


162 
did not establish that they had suffered 
any greater inconvenience than any other 
member of the public passing that way. 
Nevertheless it was held that as they 
lived inthe immediate vicinity and that 
there had been an interference with the 
enjoyment of the highway they were 
entitled to the relief claimed, namely the 
removal of the obstruction. 

It has been urged that the case now 
before us is not a case of a public 
thoroughfare and a distinction is drawn 
between the present case and the case of 
Pahiad Maharaj v. Gauri Dutt Marwari 
(1), However, it is clear from the judgments 
in the present case that the argument up 
until to-day has proceeded upon the basis 
that the lane in question is a public 
thoroughfare and not what has been des- 
cribed as a quasi public roadway. 

It has further been argued that in the 
case of Pahlad Maharaj v. Gauri Dutt 
Marwari (1) special damage had in fact 
been proved; but it is clear from the 
judgment of the learned Obief Justice 
that such was not the case. At p, 738* 
he observed : l 


“But as has been recognised in principle and 
confirmed by the Privy Council, a person in the 
immediate neighbourhood and entitled to use a local 
public thoroughfare has a special cause of action and 
that irrespective of whether he has proved special 
damage or not. The real principle is as Ihave said 
that & person of an immediate community or 
section ofthe public who is deprived of the amenity 
provided forthat particular section may be deemed 
to have suffered loss without proof of such loss,” 


The position in the present case is 
precisely the same as the position cone 
sidered by thelearned Chief Justice in the 
earlier case. There has been a grave 
infringement in the present case, and the 
persons residing in the vicinity have been 
compelled to use a roadway only a third 
of the width it was before the obstruction. 
It may be, as the lower Courts have found, 
that they have not suffered any parti» 
cular loss, butit is idleto say that their 
rights have not been seriously infringed. 
You cannot cut down a roadway by two- 
thirds without seriously affecting the 
interest of the person using such roadway, 
It is said thatas parts of this road are 
not wide enough to permit the passage of 
a bullockeart then no real damage would 
be done by reducing wider portions to the 
width of the narrower portions. It would 
indeed be avery dangerous thing to hold 
that persons are entitled to encroach upon 
roadways in every case where the encroach: 
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ment still leaves a width equal to the 
narrowest portion of the roadway. . 

In my judgment there was such damage in 
this case as is contemplated by law, and 
following the case of Pahlad Maharaj v. 
Gauri Dutt Marwari (1). I am bound to 
hold that the plaintiffs Nos. 1 to 7 who 
lived in this vicinity and used this roadway 
constantly had a cause of action, 
were entitled to seek the removal of this 
obstruction, and their claim was, in my 
view, rightly decreed by the learned Single 
Judge. 

It was urged lastly that damages would 
be sufficient to meet the justice of the case. 
As long as this obstruction remains, there 
is a continuing wrong, and in my judg- 
ment damages are not an appropriate 
remedy to meet circumstances of this. 
kind, The learned single Judge was right. 
in my judgment in ordering the removal 
of this obstruction. | 

In the result, therefore, I would dismiss 
this appeal with costs, : 


Fazi Ali, J.—I entirely agree. 
8. Appeal dismissed. 





NAGPUR HIGH COURT 
Miscellaneous Civil Oase No, 45 of 1938 
December 22, 1939 
Nryogr AND PoLLOOK, JJ. 

P. V. DIXIT--APPLIOANT 

versus , 
MUNICIPAL COMMITTEE, NAGPUR— 
Opposite PARTY 

0. P. Municipalities Act (II of 1922), s. 660)— 
“Gross annual letting value", if includes sums paid 
by tenant on account of conservancy tax or water- 
rate, 

The expression “gross annual letting value” or 
“gross rent” does not include the sums paid by the 
tenant on account of conservancy tax or water rate- 
unless the tenant agrees to pay a lump-sum as rent 
including taxes or rates without specifying their 
amounts, When a tenant pays specific sums on. 
account of taxes or rates in addition to what he pays 
for use and occupation ofthe premises demised to 
him, to the Municipal Committee directly or through 
the owner, such sums cannot be includedin the: 
calculation of the “letting value” or “rent”, 131 Ind, 
Oas. 193 (1), explained. {p. 765, col, 1.) 


Reference under s. 83 (2), O. P. Municipal 
Act by the Extra Assistant Oommissioner 
(with appellate powers), Nagpur. 


Messrs. Hidayatullah and R, K. Rao 
for the Applicant, 


Dr. W. S, Barlinge,. for the Opposite 
Party. E 


They. 
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Waa . ORDER 

Niyogi, J.—This case arises ona refer- 
ence made by the Extra Assistant Oom- 
missioner with appellate powers, Nagpur, 
under s. 83 (2) of the O. P. Municipalities 
Act, 1922. 

The point of reference is: whether the 
expression “gross annual letting value” of 
property includes sums paid by the tenants 
to the owner on account of the Municipal 
taxes payable by the latter. 

In view of the importance of the ques» 
tion both to the tax-payers and the 
Municipal Committee and other considera» 
tions, this case has come up before a Bench 
of two Judges. 

The Municipal Committee, Nagpur, served 
a notice on the appellant regarding the 
assessment of conservancy tax and water- 
Tate on two houses owned by him but 
in the occupation of his tenants. The 
basis of the assessment was “the gross 
annual letting value” of the houses which 
meant the sum paid by the tenant as rent 
and the Municipal charges Jeviable on it, 
The Municipal charges were taken into 
calculation in two ways: once for deter- 
mining the annual letting value and again 
for purposes of their collection. The ap» 
pellant’s contention was that charges were 
leviable on the actual sum received by 
him as rent and not the hypothetical rent 
including the Municipal charges (theores 
tically) payable on it. 

The rules relating to the conservancy 
tax (also called cess) and the water-rate 
are couched in identical terms which are as 
follows :— 

“3(1). The annual letting value of a building 
or land occupied by the owner himself shall be 
deemed to be 5 per cent. on the aggregate sum 
resulting from the addition of (a) the estimated 
present cost of erecting the building after deduc- 
tion of a reasonable amount on account of de- 
preciation, if any, and (b) the estimated present 
value of the land valued with the buildings as 
part of the same premises. Provided that in the 
determination of the annual value no accouut 
shall be taken of any machinery. Provided fur- 
ther, that in determining the value of the land, 
the rental which the building fetches or is 
likely to fetch shall be taken into consideration, 
If the house or land be occupied by the tenant the 
same will be assessed according to the actual rent 
paid by the tenant.” 


The rules cover two Kinds of cases viz., 
(1) when the land or building is in the 
personal occupation of the owner, (2) when 
it is in the occupation of his tenants, 
It should be observed that the byelaws 
use in respect of the firat case the ex- 
pression “the annual letting value” and 
in respect of the second case the exprese 
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sion “according to the actual rent paid: 
by the tenant.” The one is a concept and 
the other is an empirical reality and it 
is not unnatural that they shouid differ.. 
The actual.rent may be lower or higher 
than the letting value. If it is higher, 
(rate in practice), the Municipal Committee- 
would welcome it; if it is lower, the Munici- 
pal Committee would dispute. It is, how- 
ever, surprising that the byelaws are devoid 
of any provision to resolve the dispute.. 
Perhaps the Committee has confidence in 
the probity or the good faith of the tax- 
payers but that would not make up for 
the defect in its legal armoury. The idea 
underlying the material bye-laws seems to 
be to leave it to the owner and his’ 
tenant to determine the annual letting 
value which they do by fixing the actual 
rent. It appears that for practical pur- 
poses the Municipal Committee accept the 
“actual rent” paid by the tenant as more- 
or less correct estimate of the “letting: 
value.” In the rules regarding water rate, 
the expression used is “gross annual 
rental value.” It is clear that all these- 
expressions are taken in practice to re- 
present one uniform standard for pure 
poses of assessment of tax or rate. In 
this proceeding, however, the Municipal 
Committee contends that the expression 
“actual rent” occurring in r. 3 of the- 
Rules of Assessment means, as it must 
“gross rent" i. e. total sum paid by the 
tenant to the landlord for the use and 
occupation of the hereditament or gross. 
annual letting value. The referring Magise- 
trate presumably agrees with the contention. 
as is evident from the tenor of the re-- 
ference, , 

We have, therefore, to deal with the 
question in the form ia which it is ree 
ferred, viz. whether the expression gross 
annual rental value includes the sums. 
paid as taxes or rates. There has been 
considerable debate at the bar on the 
point. Both parties rely particularly on 
the Full Bench case reported in Chhuna. 
Mal v. Commissioner of Income-tax, Punjab 
(1). In that case the question arose in 
connection with s. 9 of the Indian Income 
Tax Act and the majority opinion was that 
the annual value for purposes of that 
section did not include sums paid by" 
tenants to the owners as per agreement 
on account of Municipal house-tax pay- 
able by the owner, Addision, J., dissented 
In the case of a house-- 

(1) A IR 1931 Lah. 320; 131 Ind. Cas, 193; Ind.Rul. . 
(1981) Lah, 433; 32 P L R517 (F. BA) 
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tax which is payable by the owner alone, 
we may be disposed, with due respect to 
the Majority, to concur in the view of 
Addison, J. This case is, however not 
helpful in the solution of the problem in 
the present case which relates to a tax 
that is payable primarily by the tenant 
bat is recoverable either from him or the 
owner, 

The power to levy the conservancy tax 
and „the water-rate is conferred on the 
Municipal Committee by s. 66 (1) (A) and (k) 
in these terms :— 

“h)a latrine or conservancy tax, payable by the 
-occupier or owner upon private latrines, privies or 
‘cess-pools, or upon premises or compounds cleansed 
by Municipal agency: 

(k) water-rate, where water is supplied by the 
committee.” 

While the statute specifically mentions 
owner or occupier as liable for payment 
of conservancy tax, it is in that respect 
silent in regard to the water-rate. The 
Tules of assessment relating to both, say 
that the tax or the rate would be imposed 
on every building or land but do not say 
who is to pay them. That is made clear 
‘in the rules for the collection of the tax 
and the rate whereby the owner 
is made apparently liable to pay them 
and when the owner does not reside with- 
in Municipal limits, his agent residing 
there or the tenant occupying the build- 
Ing is held liable. The incidence of the 
tax and the rate falls on the building or 
land and it shifts to the person in actual 
occupation of it. Neither of these charges 
1s a tax in the strict sense of the term 
as they represent the value of the services 
rendered by the Committee tothe build- 
ing or land and eventually to the occu- 
pier of it. The person who is benefited 
by these services is the occupier, who 
may be the owner’ himself or a tenant. 
No building or land which lies vacant 
is liable to pay this special tax or rate. 
The liability to pay the charges arises 
frcm the actual enjoyment of the services 
rendered by the Committee and it must 
logically follow that he who receives the 
benefit must bear the burden. They are, 
therefore, essentially tenant's charges 
although for ensuring collection the liabie 
lity to pay is laid on the owner as being 
the permanent representative of the pro- 
perty. That means that if the tenant 
who actually receives the services fails to 
pay and tbe Municipal Committe recovers 
from the owner, the owner will be enti- 
tled to recover it from the tenant. It is 
here that the housestax presents a con- 
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trast. The house tax is payable by the 
owner alone; but when it is recovered 
from the occupier, s. 
Municipalities Act gives a right to the 
occupier to recover the same from the 
owner even by deducting from the rent 
payable by him. That clearly shows how 
an owner's tax like house tax-enters into 
the calculation of the rent, Any charges 
which the owner is required to pay qua 
owner would, by necessary implication, be 
comprised in the rent. 

This, however, would not be true as 
regards those which are essentially occu- 
Pier’s and tenants taxes. The C. P. Municipae 
lities Act makes no provision regarding the 
mode of rating the building actually let, 
The rules of assessment, however, provide 
that the tax or the rate is to be assessed 
on the basis of the “actual rent paid by 
the tenant” (r. 3) which is not the same 
thing as ‘gross annual letting value. 
Assuming that the two expressions have 
the same meaning, the question in either 
case is whether taxes or rates payable 
by the occupier for services rendered 
from part of the rent or the letting value. 
Various definitions of the expressions 
“annual value” and “annual letting value” 
are contained in the Bombay District 
Municipal Act, III of 1901; Madras City 
Municipal Act, IV of 1919, Calcutta 
Municipal Act, Bengal Act, III of 1923, 
The Punjab Act XX of 1891 and the 
City of Rangoon Municipal Act, Burma 
Act VI of 1922, and Bombay Municipal 
Boroughs Act, XVIII of 1925. These 
definitions are framed with special res. 
ference to the local conditions obtaining 
in the areas governed by those Acts and 
to take any particular definition as a 
guide may lead to capricious result. It is 
therefore necessary to resolve the problem 
on well-recognised general principles. 

If ex hypothesi the gross annual letting 
yalue is equivalent to gross rent or rental 
value wə have to see what the latter ex- 
pression signifies. Rent is what is paid by 
a lessee in lieu of the right to enjoy a 
tenement or land transferred to him. If for 
the enjoyment of any part of the premises 
such as a latrine or fixtures such as water 
pipe, itis necessary for the tenant to em- 
ploy some other agency and pay for it, that 
payment cannot be included in the rent. 
The cost of erecting the latrine or the 
provision of the water pipe is an item which 
must enter into calculation for fixing the 
rent. The latrine and the water pipe by 
themselves are not capable of enjoyment. 


81 of the O. P.. 
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unless there are conservancy service and 
supply of water which are obtained from 
sources independently of the owner. The 
charges paid on these heads can no more be 
included in rent than the pay of a servant 
engaged to sweep the house or to light lamps 
-or to cook food. If they sare not com- 
prised in “rent”, it must follow that they 
cannot be included in the “annual value“ 
or ‘gross value.” 

Considerable light is thrown on the mean- 
ing of “gross value” by the description of 
it given at p, 384 of Vol. 27 of the Hals- 
bury's Laws of England (2nd Edition), 
“Gross value” is there described as the 
rent of which the hereditament might 
reasonably be expected tolet from year to 
year if the tenant undertook to pay all 
usual. tenant's rates and taxes and if the 
landlord undertook to bear the cost of repairs 
and insurance and the other expenses, if 
any, necessary to maintain the hereditament 
in a state to command that rent; but in 
estimating the rent no account is to be 
taken of the value to the tenant of any 
services which the landlord renders or 
procures to be rendered tothe tenant other 
than the provision of, or repairs to, or main- 
tenance of the hereditament. Gross rent or 
gross annual letting value will therefore 
include such charges as the owner is alone 
liable for, viz. the cost of repairs, or insur- 
ance and payment of house tax. This would 
be normally so but it may be open to the 
owner and his tenant to make a special 
agreement whereby the tenant would bind 
himself to pay the tax or rates as part of 
the rent, - 

_ The conclusion deducible from the fore- 
going discussion may in broad terms be 
stated as under: 

“The expression “gross annual letting value” or 
“gross rent” does not include the sums paid by the 
tenant on account of conservancy tax or water-rate, 
unless the tenant agrees to pay alump sum as rent 
including ftaxes or rates without specifying their 
amounts, When a tenant pays specific sums on 
account of taxes or rates in addition to what he pays 
for use and occupation of the premises demised to 
him, to the Municipal Committees directly or through 
the owner, such sums cannot be included in the 
calculation of the “letting value “or” rent.” 

Parties will bear the costs asincurred. 

Pollock, J.—I agree that the reference 
should be answered as propcsed. The con- 
servancy tax is imposed under cl, (h) 
of s, 66(1) of the Municipalities Act, which 
provides that it shall be payable by the 
occupier or owner—formerly it was payable 
by the occupier alone—and the water-rate is 
imposedunder cl. (le) which does not indicate 
who is to pay it, The municipal rules, which 
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are unfortunately drafted, again do not 
indicate who is to yay it but merely state 
tbat the tax is imposed on every building or 
land, to which a private latrine is attached 
under cl, (h), or which has a private supply 
from the water works, under cl. (k). I agree 
that such taxes are in the nature of pays 
ments for services rendered to the occupier 
and that the occupier is liable to pay these 
taxes even though the rules for collection 
provide, for the convenience of collection, 
that the taxes shall be recovered from the 
owner or agent if he resides within munici« 
pal limits and otherwise from the occupier, 

If the occupier agrees to pay these. taxes 
either directly to the Municipal Committee 
or indirectly through his landlord and 
agrees to pay the rent as a separate item 
to his landlord, the actual rent that he 
pays would not include the tax, as the 
tax is payment for services rendered to 
him and for whicn he is liable. Rule 3 (1) of 
the rules under cl. (A) and r. 2 (1) of the 
rules under cl. (le) provide that if the 
house or land is occupied by the tenant it. 
will be assessed according to the actual 
rent paid by the tenant, In the face of 
that rule it is unnecessary, in my opinion, 
to consider what would be the actual letting 
value of the building or land, even if the 
actual rent paid is a concession rent. If the 
tax was atax for which the tenant was not 
liable, then I agree with the decision of 
Addison, J. in Chhuna Mal v, Commissioner: 
of Income tax (1), thata payment by the: 
tenant of a tax for which the landlord alone: 
is liable would be a part of the consider-. 
ation which he pays to the landlord for the: 
occupation of house and would form part 
of the rent. Where, however, the tenant is. 
liable to pay the tax and thereis an agrees 
ment between him and his landlord that he: 
should pay it and he pays the rent separ- 
ately, then the tax cannot be included as 
part of the rent actually paid. Section 81 
of the Act, which provides that any tax or 
sum leviable from the owner may be re- 
covered from the occupier and that in such 
case the occupier, in the absence of any 
contract to the contrary, is entitled to 
recover it from the owner, would not help 
the tenant in this case because there would 
be an agreement between the two that the 
tenant should pay the tax. 

For these reasons, I agree that the refer- 
ence should be answered as proposed. 


8. ` Order accordingly. 


(1) A IR 1931 Lah. 320; 131 Ind. Oas, 193; Ind. Rul.. 
(1931) Lah. 433; 32 P L R 517 Œ B} | 
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PATNA HIGH COURT 
Criminal Revision No, 802 of 1940 
January 6, 1941 


Rowranp, J. 
IMAMUDDIN MIAN—PETITIONER 
VETSUB 
EMPEROR-—~ResponDENT 
Act (XI of 1878), 8. 19 (9, (e), 29— 
Êsa pa a ph ene s. 19 (A), a 


-ganction—No conviction Carrying weapon tied to 
cycle, if going armed within a. 19 (e). 

An accused cannot be convicted ander s. 19 (f), 
Arms Act when there is no sanction as required by 
-s, 29 of the Act to the commencement of a pro- 
secution for an offence under that section. 

To carry a weapon not in the hand but tied to 
the cycle in the manner of a piece of luggage 
samounts totgoing armed within the meaning of 
-el.(e) of s. 19, Arms Act, 

Or. R, from an order of the Sessions 


Judge of Shahabad, dated November 6, 
1940. 

Messrs. M. Yunus and M. Azizullah, 
for the Petitioner. 

Mr. Avadhesh Nandan Sahay, for the 
‘Orown. 


Order.—The petitioner has been con- 
-victed under s. 19 (e) and (f) of the Indian 
Arms Act, 1878 and has been sentenced 
. to suffer rigorous imprisonment for six 
months, the conviction and sentence being 
affirmed by the Sessions Judge on appeal. 
Wt was alleged thaton March 15, 1939 he 
-was seen on a road cycling with a muzzle 
‘loading gun tied to the cycle. His father 
has a license for a breach loading gun, 
‘but not for a muzzle loader and the 
particular gun recovered by the Police 
appears to be an unlicensed weapon. There 
was an affray on that day and after it 
‘three cycles were found left behind at the 
place of occurrence and also this muzzle 
‘loading gun and a bundle which on being 
opened was found to contain ammunition. 
‘Some of the witnesses have said that the 
-accused had both a gun and a bundle 
on the cycle which he was riding and the 
prosecution appears to have been institut- 
ed in respect of going armed and pos- 
sessing both the gun and the ammunition; 
but the trying Magistrate found that the 
contents of the bundle, if any carried by 
the accused on the cycle, were not proved 
and that it was not proved that the bundle 
found at the place was the same bundle 
‘that was being carried by the accused on 
the cycle. Although there is not evidence 
to support a charge in respect of posses» 
gion of the ammunition contained in the 
bundle, he, however, corvicted in respect 
-of the gun. 
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In revision it is pointed out that posses- 
sion of arms which is punishable under 
s. 19(f) of the Indian Arms Act is an 
offence for which a prosecution can only 
be instituted after sanction is obtained 
from the District Magistrate, and there is 
no such sanction on the record. The’ 
absence of sanction is referred to in the 
application to this Court and the trying 
Magistrate and District Magistrate have 
reported that there is nothing to add to 
what has been stated in the judgments 
of the lower and Appellate Courts. If 
there was any sanction granted it ought. 
to have been proved by the prosecution and 
made an exhibit before the Magistrate pro- 
ceeded to hear evidence in the case; failing 
that, it should at any rate have been 
mentioned in the explanation submitted to 
this Court with reference fo the applica- 
tion in revision. I shall therefore take it 
that there is no sanction as required by 
5. 29 of the Indian Arms Act to the com- 
mencement of a prosecution for an offence 
under s. 19 (f). The petitioner therefore 
is not liable to be convicted for the offence 
of possessing arms or ammunition and so 
far as the convictioa refers to s. 19 (f) 
of the Indian Arms Act it cannot be 
supported. ‘ 

But the trial Court convicted uader both 
cls, (e) and (f) of s. 19. The offence 
punishable under cl. (e) namely that of 
going armed is one for the prosecution of 
which no sanction is necessary. It has been 
suggested in this revision that to carry a 
weapon not in the hand but tied to the 
cycle in the manner of a piece of luggage 
Merely amounts to being in possession of . 
the weapon and not to going armed and 
the judgments of the Courts below are 
expressed rather as though the substantial 
point was possession and not going armed. 
Exactly where the line is to be drawn 
between possession of a weapon and going 
armed with it may be in some cases a 
matter of difficulty, and I do not wish to 
lay down any general proposition but [ 
think the Courts below are entitled to regard 
the act of the accused as amounting to 
going armed within the meaning of cl. (e) 
of s. 19, and although the finding might 
with advantage have been stated more 
precisely and explicitly, with reference to - 
that clause, the acceptance of the evidence 
of the prosecution witnesses is a finding 
of fact sufficient to support the conviction 
under cl. (e) which has been recorded. 
That being so, the conviction under s. 19 (e) 
must be affirmed, while that under s. 19 (f)- 
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‘is set, aside. The sentence does not seem 
40 me to be excessive, and is maintained, 


S. Order accordingly. 


BOMBAY HIGH COURT 
Matrimonial Suit No. 1313 of 1940 
September 13, 1940 i 
Braumont, C. J. 

PHYLIS CLAIRE CARROLL— 

PETITIONER 
versus 

CHARLES JAMES OARROLL— 
h RESPONDENT 

Indian and Colonial Divorce Jurisdiction Act 1926, 
G6 & 17 Geo, V, Ch. 40), 8. 1 (1), (4)—Rules under, r. 24 
—R, 24 relates to procedure and does not affect juris. 
diction — Suit by wife of domiciled Englishman 
for dissolution of marriage in Bombay High Court 
—Parties last residing within jurisdiction of Lahore 
High Oourt—At date of suit husband still residing 
there but wife in Bombay—Bombay High Court, held, 
had jurisdiction to entertain suit—Sutt held could 
-not be transferred to Lahore. 

The Indian and Colonial Divorce Jurisdiction 
Act, cannot be construed by reference to the 
Divorce Act. The former Act plainly confers on 
any Chartered High Court in British India juris- 
diction to divorce British subjects domiciled in 
England where any Court in’ India would have 
‘such jurisdiction ifthe parties to the marriage were 
domiciled in India, If the Act confers jurisdiction 
upon a High Court, that jurisdiction cannot be 
taken away by the rules Rulej§j24 must be con- 
strued as extending only to matters of procedure, 
nd not as affecting jurisdiction, 

A suit for dissolution of marriage was filed in 
the Bombay High Court by the wife of a domiciled 
Englishman, under the Indian and Colonial Divorce 
Jurisdiction Act, 1926. The parties last resided 
together within the appellate juriadiction of the 
Lahore Bigh Court, and the husband resided at the 
“same place at the date ofthe suit though the wife 
-resided in Bombay ; , 

Held, that the suit having been filed in the 
Bombay High Court that Court had jurisdiction to 
‘entertain it; the High Court of Lahore had no ex- 
clusive jurisdiction in this case. Even if Lahore 
would be a more convenient forum, it was not com- 
petent for the Judge to transfer the case to Lahore, 


Mr. J.C, Forbes, for the Petitioner. 


Mr. G. C. O'Gorman, for the Respon- 
dent, 


Judgment.—In this case a preliminary 
objection is raised that I have no jurisdic 
tion to try the suit, The suit is one for 
dissolution of marriage by the wife of a 
domiciled Englishman, and is brought 
under the Indian and Colonial Divorce 
Jurisdiction Act, 1926, The parties last 
resided together within the appellate juris- 
diction of the Lahore High Court, and the 
Tespcndent still so resides, though the 
petitioner resides in Bombay. It is argued 
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that in the circumstances it is only the 
Lahore High Court which can grant a 
decree for dissolution of marriage, since the 
High Court which has jurisdiction under the 
Acr of 1926 should be held to be the High 
Court which would bave jurisdiction under 
the Divorce Act of 1869 if the parties were 
domiciled in India. 

Under the Divorce Act of 1869, “High 
Court” is defined by s. 3, but that defini- 
tion has been altered by an Order in 
Council, dated March 18, 1937, called the 
Govt, of India (Adaptation of Indian Laws) 
Order, 1937, and “High Court” is there 
defined so as to include both this High 
Court and the High Oourt of Lahore. The 
Act further provides that in the case of 
any petition under such Act “High Court” 
means the High Court for the area where 
the husband and wife reside or last resided 
together. So that under that Act the 
High Court, which would have jurisdiction, 
would undoubtedly be the High Court of 
Lahore. The Indian and Colonial Divorce 
Jurisdiction Act, 1926 providesin s.1 (1) as 
follows : 

“Subject to the provisions of this Act, a High Court 
in India to which Part 9, Govt of India Act, applies 
shall have jurisdiction to make a decree for the dis- 
solution of marriage......where the parties to the 
marriage are British subjects domiciledin England 
or in Scotland, in any case where a Court in India 
would have such jurisdiction if the parties to the 
marriage were domiciled in India.” 

Then it is provided in sub-el, (c) : 

“No such Court shall grant any relief under this Act 
except incases where the petitioner resides in India 
at the time of presenting the petition and the place 
where the parties to the marriage last resided together 
was in India,or make any decree of dissolution of 
marriage except where either the marriage was solem- 
nized in India or the adultery or crime complained of 
was committed in India.” 


That seems to be the only territorial 
limitation on the jurisdiction of the Court, 
and it refers only to India. Under an- 
other Order in Oouncil also, dated March 
18, 1937, called the Govt. of India (Adap- 
tation of Acts of Parliament) Order, 1937, 
for the words “High Court in India 
to which Part 9, Govt. of India Act, 
applies” in sub-s. 1, of s 1 have been 
substituted the words “High Court in 
British India constituted by his Majesty by 
Letters Patent.” As far as I know, the 
High Court of Lahore has been constituted 
by His Majesty by Letters Patent, though 
I believe, apart from the jurisdiction con- 
ferred by the Act in question, it has no 
original jurisdiction. At least, so I am 
told. But I apprehend that being consti- 
tuted by His Majesty by Letters Patent, 
jurisdiction is conferred upon the High 
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Court of Lahore to grant a decree for 
dissolution of marriage, and the only quese 
tion is whether the High Oourt of Lahore 
has exclusive jurisdiction in this case, as it 
would have if the case fel] under the Divorce 
Act, 1869. ` 

It is argued that it may cause grave 
inconvenience if any High Court in India 
has jurisdiction to deal with these matters, 
and that a petitioner anxious to harass a 
respondent may select the most inconveni- 
ent Court. That, no doubt, is a possibility; 
but the question is not of much general 
importance because after Jannary 1, 194), 
the matter will be governed by s. 6, Indian 
and Colonial Divorce Jurisdiction Act, 1940. 
As the law is at present, I cannot construe 
the Indian and Colonial Divorce Jurisdic- 
tion Act, 1926, in this matter by reference 
to the Divorce Act, 1869. It seems to me 
that the former Act plainly confers on any 
QOhartered High Court in British India 
jurisdiction to divorce British subjects 
domiciled in England where any Court in 
India would have such jurisdiction if the 
parties to the marriage were domiciled 
in India. The suit having been filed in 
this Court, I have jurisdiction to try it, and 
in my opinion, I am bound to doso, Even 
if I may: think that Lahore would be a 
more convenient forum, it is not competent 
for me to transfer the case to Lahore. My 
attention has been drawn tor. 24 of the 
Jules made by the Secretary of State, with 
the concurrence of the Lord Obhancellor 
under s.1 (4) of the Indian and. Colonial 
Divorce Jurisdiction Act of 1926. That rule 
provides : 

“Subject to the provisions. of these rules all proceed- 
ings under the Act between party and party shall be 


regulated by the Indian Divorce Act and the rule 
made thereunder.” i 


On the language of that Rule alone it 
might, I think, be contended that proceed- 
ings under the Act between party and 
party include a suit for divorce, and as 
such prcceedings are tobe regulated by 
the Divorce Act, the suitmust be brought 
in the High Court which would have juris- 
diction under the latter Act. But if 
T. 24 be construed to go as far as that, 
I think it is outside the power of the rule- 
making authority ; because under s. 1 (4) 
it is only prcceedings before a High Court 
in India in exercise of the jurisdiction 
conferred by the Act which are to be 
conducted in accordance with rules. If 
. the Act confers jurisdiction upon a High 
Court, in my opinion, that jurisdiction can- 
not betaken away by the rules, In my 
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view, r. 24 must be construed as extending 

only'to matters of procedure, fand not as 

affecting jurisdiction, I overrule the preli- 

minary objection and hold that I heve juris- 

diction to try the suite J answer the issué in 

the affirmative. The husband should pay 

Rs. 400 into Court for costs by September ' 
23, 1940. 


S. Order accordingly. 
PATNA HIGH COURT 
Appeal from Appellate Decree Nc. 369 
of 1940 


January 20, 1941 
AGABWALA, J. 
NOOR MOHAMAD AND OTHERS-—- 
APPELLANTS 
versus 

SONU MISTRI AND OTHERS— RESPONDENT3 

Contract--Non-performance ~~ Damagzs— General 
rule asto liability—Defendant hiring lights from 
plaintif and accepting liability for damage to 
lights—Some lights damaged by rioters in course of 
procession—No term in contract absolving defend- 
anis from liability for damage caused by third’ 
parties—Defendants held liable for damages— 
pene Act (IX of 1872), 3. 56 held did not affect 
tability. 

. The ponere! rule with regard to a contract is 
that where a patty has not qualified his obligation 
he is liable to wake compensation in damages for 
non-performance although the performance has been 
rendered impracticable by some unforeseen cause 
over which he hadno control, Ford v. Cotesworth 
(1), Ashmore & Son v.C. 8.Coz& Co. (2), Barnet 
v. Javeri & Co, (3) and Clifford v. Watts (4), re- 
ferred to, 

Paragraph 2 of 8. 56, Contract Act deals with two 
matters. One is whenan act becomes impossible and 
the other is when an act becomes unlawful. In the: 
case of an act which has become unlawful the pro- 
misor is exonerated if he is not responsible for the 
act having become unlawful. The first part of 
the second paragraph, however, does not speak of 
the act having become impossible by reason of the 
act of the promisor. What is exactly meant by 
speaking of an act becoming impossible in the sense 
referred to ‘in that sub-section is not clear but there: 
is no reason to suppose that the Legislature intend- 
ed to depart from the general Common Law rule 
which has been enunciated above, 

The defendants hired 12 lights and a kila from 
the plaintiffs for the purpose of illuminating a 
marriage procession. Inthe course of the proces- 
sion three of these lights and the kila were des- 
troyed or damaged by rioters who attempted to stop 
the procession, The plaintiff refused to take the 
damaged lights from the Police and the other 
9 lights were in the possession of the defendants, 
The contract between the parties provided that the- 
defendants should be liable for damage to the 
articles hired. There was no term in the contract. 
expressly absolving the defendants from liability for 
damage caused by third parties; nor was there 
anything inthe contract from which it couftd be in- 
ferred that such an exemption was intended by the 
parties; 
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. Held, that the deféndants were liable to com- 
pensats the plaintifis for all the lights and the kila 
which had not been returned and s.56, Contract Act 
did not affect this liability. 

.A. from a decision of, the Subordinate 
Judge of lst Court, dated December 15, 
1939. 


Messrs. Syed Ali Khan and H.R. Kazimi, 
for the Appellant. 
Mr. K. N. Lal, for the Respondents. 


Judgment.—The defendants-respondent 
hired 12 lights and a kila from the plaintiffs 
for the purpose of illuminating a marriage 
procession of two members of the defen- 
dante’ family. In the course of the pro- 
cession three of these lights and the kila 
were destroyed or damaged by rioters who 
attempted to stop the procession. In the 
course of the riot the Police took charge of 
these three damaged lights and the kila, 
The plaintiffs were subsequently asked by 
the Police to take these damaged articles 
but refused to do so. The other 9 lights 
were undamaged and are in the possession 
ofthe defendants. The plaintiffa claimed 
compensation for all the lights and the kila. 
The Court of Appeal below has awarded 
them compensation for the 9 lights which 
are at present in the defendants’ possession 
“put has refused compensation for the three 
lights and the kila which were damaged by 
the rioters, The Court below has found 
that the contract between the partie pro- 
vided that the defendants should be liable 
for damage to the articles hired but has 
construed this term in the contract ab 
exempting the defendants from liability for 
joss or damage occasioned by third parties, 
‘There isnoterm in the contract expressly 
absolving the defendants from liability for 
damage caused by third parties; nor is 
there anything in the contract from which 
it can be inferred that such an exemption 
was intended by the parties. The general 
rule is that where a party has not qualified 
his obligation he is liable to make compen: 
sation in damages for non-performance 
although the performance has been rendered 
impracticable by some unforeseen cause 
over which he had no control: See Ford v. 
Catesworth (1), Ashmore & Son v, C. S. Cox 
& Co. (2) and Barnett v. Javeri & Co. (3). 
In Clifford v. Watts (4). Willes, J. stated 


(1) (1870) 10 B 45991; 39L J QB 188;LR 5QB 
544: 23 L T 165; 18 WR 1169. 
“(2) (1899) 1Q B 436; 68 LJ QB 72. 
(3) (1916) 2K B 300; 85 LJ KB1703;115 L T 


(4) (1870) 20 P 577 at 586; 40149 O P 36; 22 L 
T 717; 18 W R 925, - 
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the law thus: 
“when a party by his own contract creates a duty 
or a charge upon himself, he is bound to make it 
good notwithstanding any accident by inevitable 
necessity, because he might have provided against it 
by his contract.” 


As I have already observed, in the pree 
sent case, the defendants did not qualify 
their obligation to return to the plaintiffs 
the lights which they had hired in an un- 
damaged condition and, therefore; they are 
liable to compensate the plaintiffs for all 
the lights and the kila which have not been 
returned. It was argued on behalf of the 
respondents and it has been held by the 
Court below that the defendants are absolv- 
edin the present case by reason of the 
second paragraph of s, 56 of the Contract 
Act which provides: 

“A contract to do an act which, after the contract 
is made, becomes impossible, or, by reason of some 
event which the promisor could not prevent, unlaw- 


ful, becomes void when the act becomes impossible 
or unlawful.” f 


It is argued thatthe performance of the 
contract in this case, namely, the obligation 
to return the lights in an undamaged con- 
dition to the plaintiffs, has become impos- 
sible by reason of an event which the 
promisor could not prevent. The argument 
overlooks the two matters with which. 
para, 2 of s, 56 deal, Oae is when an act 
becomes impossible and the other is when 
an act becomes unlawful, In the case of an 
act which has become unlawful the promisor 
is exonerated if he is not responsible for 
the act having become unlawful, The first 
part of the second paragraph, however, 
does not speak of the act having become 
impossible by reason of the act of the 
promisor. What is exactly meant by spaak- 
ing of an act becoming impossible in the 
sense referred to in that sub-section is. not 
clear’ but there is no reason to suppose 
that the Legislature intended to depart from 
the general common law rule which has 
been enunciated above. - 

The next question is whether in the cir- 
cumstances of the present case the defen- 
dants are liable.. The Oourt below has held 
that one of tha plaintiffs himself was in 
charge of the lights inthe procession and 
that the defendants simply had the use of 
the lights and were not in possession of 
them. It is difficult to reconcile this find= 
ing with.the admitted facts of the case that 
some of the lights have always been in the 
-possessicn of the defendants and the Oourt 
below has awarded the plaintiffs compens 
sation in respect of 9 lights on the footing 
that they are stillin the possession of the 
defendants... The.. Court appears to have 
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taken the view that because one of the 
plaintiffs was present in the proceseion the 
plaintifis bad not handed over the custody 
of the lights to the defendants but had 
merely contracted with them not for supply- 
ing lights but for supplying illumination by 
means of a certain number of lights, The 
solution of that would have been an inter- 
esting question of fact had it been raised in 
the pleadings but it was not pleaded by 
the defendants that what they had con- 
tracted for was illumination by a certain 
number of lights and not the hire of a 
certain number of lights. As this question 
was not raised on the pleadings of the 
defendants the Oourts below were not 
entitled to defeat the plaintiffs’ claim on 
a case which the defendants themselves 
had not pleaded. 

I would, therefore, modify the decision of 
the Court below by granting the plaintiffs 
a decree for Rs. 306-15-0. Of this amount 
Rs, 200 representa two-thirds of the price 
of 12 lights, Rs, 75 represents a part of 
the price of kila, Re. 12 for frames Rs. 10-8-0 
for carbide and Rs. 9-7-0 for the hire of 
lights and kila. The plaintifs are entitled 
to costs throughout in proportion to their 
success. 

8. Order accordingly. 


ammer 


_ RANGOON HIGH COURT 
Oriminal Revision No. 343-B of 1940, 

: August 20, 1940 
Ronerts, O. J. 

8, K., ROY CHOWDHURY— 

APPLICANT 
versus 
Tue KING—ResponpeNt, 

Defence of Burma Act 1940, s. 18—Price con- 
trol order held not one fixing maximum price 
within meaning of Ordinance of September 4, 1939 
—Order held could not be validated under s. 18 
—General Clauses Act (Burma) 1898, 8, 24—-Ordi- 
nance, if enactment — Criminal trial — Practice 
—Accused must be told what is the law which he is 
said to have infringed, 

Where the price control order was in these 
terms: —“Under the authority of Defence of Burma 
r. 81, I hereby order, with effect from March 4, 
1940, that (1) except as provided in the annexed 
schedule and in subsequent amendments thereto, 
no wholesale or retail dealer'in medicines, medical 
drugs, medical preparations and medical supplies 
shall sell such articles within the limits of the city 
of Rangoon at prices more than 124 per cent. 4. e, 
2 annas in therupee above the net wholesale or 
retail prices respectively charged by him on Septem- 
ber 1, 1939 ;” 

Held, that all that had been sought to fix waa 
the maximum price at which a particular dealer 
might sell the commodity. The Oontroller of Prices 
had no authority: to dojthis under the ordinance of 
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September 4, 1939, and hence'the order. could not: 
be said to be validated under s. 18, Defefica of 
Burma Act, 1940 [p. 772, col. 1.) 

When a person is charged with a criminal offence 
he must be told with particularity not only the act 
he is alleged to have committed which is said .to 
constitute it but also what is the law which he is 
said to have infringed. (p. 774, col. 1] 

An ordinance is not an enactment; supposing an 
ordinance is an enactment, it cannot be said that an 
ordinance which has expired is an enactment which 
is repealed. [p. 773, col. 1.] 


Cr. R. for quashing of the proceedings 
of Western Sub-Divisional Magistrate (1), 
Rangoon. 


Mr. C. K. Ray, for the Applicant. 


Mr. U. Chan Tun Aung, Govt. Advo- 
cate, for the King, 


_ Order.—The Oourt is asked to quash 
in revision certain criminal proceedings 
pending against the applicant in the Court 
of the Western Sub-Divisional Magistrate, 
Rangoon. The applicant was brought before 
the Magistrate on a charge under r. 81 (2) 
(b) of the Defence of Burma Rules made by 
the Governor under s. 2, Defence of Burma 
Act, 1940. The particulars given on the 
charge sheet were as follows: 

“Rule 81 (b) (4) Defence of Burma, The accused 


sold a tube of ethyl chloride for the sum of Rs. ‘2° 
instead of Re. 1-80 and aleo refused to give a 
voucher.” d 

‘There is no such rule as r. 81 (b) (4); how- 

ever this error is not material since it is 
clear that he was charged under r, 81 (2) (b) 
of the Rules made under the Act, the ope» 
rative words of which are that the Governor. 
may by order provide for controlling the 
prices at which articles or things of any 
description whatsoever may be sold; and 
subss. (4) provides a penalty for contraven- 
tion of the order so made. Rule 130 (1). 
however provides that : 
“no Oourt or Tribunal shall take cognizance of any 
alleged: contravention of these rules except on a 
repert in writing of the facts constituting. such: 
contravention made by a public servant,” 

Mr. Ray on behalf of the applicant said - 
that he asked what were the facts which 
were alleged to constitute the offence but 
he was told that the evidence for the pro- 
secution could be heard first. We have not 
before us any report in writing of the facts 
constituting a contravention of any order 
and made by a public servant, Such a 
report is an indispensable preliminary to 
cognizance being taken by the Court of.an 
alleged contravention of therulee. Under 
s. 10, Oriminal P. O., a Magistrate em» 
powered todo so may take cognizance of 
any offence on receiving a complaint ef facts - 
which constitute the offence but inasmuch- 
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as the rules impose upon the public more 
stringbot obligations than are comprised 
within the I. P. O.or within the statute 
law normally.in force, r. 130 has added a 
special condition precedent to criminal pro- 
ceedings. The power to make rules under 
the Defence of Burma Act is vested in his 
Excellency the Governor: s. 2(1). And he 
may by order direct that any such power 
may be exercised or discharged by any 
authority :s. 2 (4). On March 7, 1940, by 
Notification No, 34 in the Burma Gazette 
the Governor made the Control of Prices 
Order, 1940, which said: “In this Order the 
Controller of Prices means in Rangoon an 
officer appointed in that behalf by the 
Governor’. Later in the Notification it 
appears that the Controller (if appointed) 
may fix the maximum price at which a 
commodity may be sold in Rangoon, but no 
power is given to him to control prices 


other than by fixing a maximum price for a. 


commodity, 

It ishowever contended that under s. 18 
of the Act a ‘Price Control Order’ made by 
ons F. B. Arnold as the Controller of Prices 
at Rangoon on March 2, 1910, five days 
before the Control of Prices Order, 1940, was 
notified by His Excellency the Governor, is 
a valid order under the Act. This order is 
headed ‘Price Control Orders” '“ Medicines 
Medical Druge., etc.e IV.” and begins: 

“Under the authority of Defence of Burma r. 81, 
I hereby order, with effect from March 4, 1940, 
that (1) exceptas provided in the annexed schedule 
and in subsequent amendments thereto, no whole- 
sale or retail dealer in medicines, medical drugs, 
medical preparations and medical supplies shall 
sell such articles within the limits of the city of 
Rangoon at prices more than 123 per cent. t.e, 
2 annas in the rupee above the net wholesale or re- 
tail prices} respectively charged by him on Sep- 
tember 1, 1839.” 


Then follow two other paragraphs which 
could have been validly issued at an earlier 
date under an ordinance dated September 
4, 1939, and the subsequent rales added 
thereto by Notification in the Burma 
Gazette, and with whichI do not propose 
to deal. There is an intimation that the 
maximum penalty for contravention of the 
order is three years’ imprisonment. And 
there is appended a schedule of exceptions 
te the general provisions of the order just 
referred to ia detail which fixes “maximum 
prices” of certain articles and commodities 
of which ethyl chloride is not ons. Now 
first, is- this a valid order under s, 18 of the 
Act ? Section 18 says : 

“The Defence of Burma Ordinance, 1939, is hereby 
repealed;eand notwithstanding such repeal anything 
done and any action taken in exercise of any power 
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conferred by or under the said ordinance shall be 
deemed to have been done or taken in exercise of 
powers conferred by or under this Act as if this 


TR had commenced on the 4th day of September 


Quite plainly the saving clauses are in 
the past tense. The Act is to come into 
force at once, and it is conceded that it 
came into foreeon February 29, 1940. On 
March 2, 1940, the position was that the 
ordinance had already been repealed, 
though anything done under it prior to 
February 29, 1940, was deemed to have 
been done in exerciss of the powers confer- 
red by the new Act as if it had been in 
operation since the date of the ordinance 
which was promulgated on Ssptember 4, 
1939, under s. 42, Govt. of Burma Act, 
1935. The rules made in the ordinance have 
effect as if enacted in the body of the ordi- 
nance (s. 2) andr. 77-A (1) (a) says; 

_ “Where in the opinion of the competent authority 
itis necessary to control the price of any commo- 
dity the competent authority may by general or 
specialorder in writing fix the maximum price at 


which such commodity may be sold inthe area or 
areas specified in such order.” 


_ Rule 92 states that the competent autho- 
rity is named in Appendix II; and in Rane 
goon the competent authority to fix max- 
mum prices was the Controller of Prices under 
the ordinance who was Mr. F. B. Arnold. 
The price at which an article may be sold 
is normally what the trader chooses to ask 
for it. But here were rules which made it 
a criminal offence for a person to sell articles 
specified in an order made underr. 77 at a 
price above the maximum, All that the 
Controller of Prices could do under these 
rules and upto February 29,1910 so far as 
price is concerned was to fix a maximum 
price. He has not, in my judgment fixed a 
maximum price for ethyl chloride. Mari- 
mum prices are expressly fixed in the sche- 
dule to the price control order, from which 
mention of ethyl chloride was omitted; 
but the so-called maximum price, apart from 
the schedule, is stated to be “two annas in 
the rupee above the net wholesale or retail 
prices respectively charged by him on Sep- 
tember 1, 1939." No doubt this controls the 
price at which an individual may sell an 
article if he sold such an article on the date 
named. But through looseness of wording 
it does not even control the price of any 
article not sold on that date, much less does 
it fix it. It is clear that if a person setup 
in business as a dealer of drags and medi- 
cines in October 1939, there are no maximum 
prices beyond which he might not sell his 
commodities under this order other than 
those named in the schedule. Again, if 


772 


although already in business on Septemter 1, 
1939, he did not on that day sell the 
article in respect of which the charge is 
brought, though he may have had it in 
stock and may have been ready to offer it for 
gale at a fixed price, no one can say that the 
price was “charged” by him on that date to 
any customer. 

Supposing it were possible to hold that a 
trader offered an article for sale at such and 
such a price on the date named, even though 
‘there were no purchasers and he never 
“charged” the price to anybody, and that 
the meaningis sufficiently clear, yet even 
then the controller has not fixed a “a maxi- 
mum price at which such commodity may 
be sold” within the meaning of r. 77-A. It 
is common knowledge that articles to be 
obtained cheaply in one shop are more 
expensive in another. This difference in 
Price is not put an end to by the order at 
all. Under the paragraph as it stands one 
dealer may only charge Rs, 9 for an article 
for which another dealer may charge Rs. 10, 
When one inquires what is the maximum 
price at which the commodity may be sold 
itis plain that none has been fixed; all that 
it has been sought to fix is the maximum 
Price at which a particular dealer may sell 
the commodity. The Oantroller of Prices 
had no authority to do this under the 
ordinance. It must also be observed that 
if there isan officer who is Controller of 
prices under the more recent Control of 
Prices Order, 1940, made under tbe Act, he 
would have no authority to do it either, 
Doubtless it may have been diffictlt to 
fix maximum prices in respect of a number 
of unusual commodities, but what was 
sought to be done outside the schedule 
was to control prices and not to fix a 
maximum price, 

But there is a further ditficulty, On and 
after February 29, 1940, there was no such 
person as the Controller of Prices, Rule 81 
issued under the new Act had superseded 
the ordinance which had been repealed, 
What he had validly done under tha ordi- 
nance was still valid, but he could not 
do anything more. What he purported to 
doon March 2, 1940 was of no legal effect; 

“for itcould not be “in exercise of any 
power conferred by or under” an ordinance, 
which had ceased to exist. It is true that 
the ordinance would not normally have 
expired till March 4, 1940, bat the Act of 
February 29, which came into force at once, 
repealed it by the use of the words “is 
hereby repealed,” It issuggested that what 
the Controller of Prices did must be deemed 
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to have been done in the exercise of powers 
conferred by or under the Act of 1940 *as if | 
it had commenced on the 4th day of Septem- 
ber 1939. But this argument appears to me 
to be unsound. lt is only an action teken 
in exercise of any power “conferred by- or 
under the ordinance” which shall be deemed 
to have been done in the exercise of the 
powers conferred by or under the new Act. 
The Controller's action was not taken in 
exercise of a power under the ordinance 
and could not have been taken under it, 
first because it went beyond fixing a maxi- 
mum price and sought to control the 
varying prices at which certain individuals 
might sell, and secondly because the ordi- 
nance was no longer of any effect. If this 
be the right view, then the order if valid 
at all was under the Act, It is expressed to 
be under r. 81 of the Act. Rule 81 taken 
together with His Excellency’s power to 
direct that the powers thereunder may be 
discharged or exercised by any authority is. 
of course the foundation for the control of 
prices order, 1940. This order no doubt 
contemplates the appointment of a Oon- 
troller of Prices, but at the date of its 
issue there was no one holding this office. 
It is conceded that Mr. F. B. Arnold has 
not been re-appointed as Controller by any 
order or notification subsequent to the contol 
of prices order which was notified on March 
7, 1910; and even if he had been, nothing 
done by him prior to his appointment could 
be validated without: an express provision 
to that effect. Morsover, the Controller of 
Prices (if any were appointed under the 
Order) conld not control prices any more 
than he could have done under the old. 
Ordinance; he could only fix the maximum. 
price at which a commodity may be sold. 
A further argument was brought forward 
under s. 24, General Clauses Act (Burma), 
1898. This provides, omitting immaterial 
words : 

“Where any enactment is repealed and re-enacted 
by any Act, then unless it is otherwise expressly 
provided, any notification, order or rule made or 
issued under the repealed Act shall, so far as it is. 
not inconsistent with the provisions re-enacted, Con- 
tinue in force, and be deemed to have been made 
or issued under the provisions so re-enacted unless. 
and until it is superseded by any notification, order 
or rule made or issued under the provisions so-re-. 
enacted.” 

The contention is that the ordinance was. 
an enactment, and that it was repealed and 
re-enacted by the Act of 1940, and that its. 
rules continued in force so far as they were- 
not inconsistent with the new Act, and must 
be deemed to have been made oreissued 
under the new Act. This contention does- 
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not get rid of the fact that no rule could 
continue in force under the new Act unless 
it was arule made or issued under the 
repealed enactment. But it raises two new 
points. The first of these is whether the 
ordinance can now be said to be a repealed 
enactment, and the second is whether the 
old provisions which would have continued in 
force have been superseded by a notifica- 
tion order or rule made or issued under the 
provisions so re-enacted. Section 42, Govt. 
of Burma Act, 1935, describes an 
ordinance made under its provisions as 
being promulgated and not as being 
enacted. A Governor's Act is in s. 43 
described as being enacted. An ordinance 
Promulgated under s, 42 “shall have the 
same force and effect as an Act of the 
Legislature,” butitis not enacted, It only 
operates fora specified time which cannot 
extend over six months, or twelve months 
if the period is extended by subsequent 
ordinance. Bat by virtue of the Govt, of 
Burma (Adaptation of Laws Order), 1937, 
there is a new subes. (2) to s. 1, General 
Olausés Act, which says: 

“As from [the separation of Burma and India the 
provisions of this Act relating to Acts shall, except 
as otherwise expressly provided extend to all Acta, 
regulations and ordinance forming part of the law of 
Burma whenever and by whatever authorities they 
were passed or made, other than Acts of Parliament, 
and the General Clauses Act, 1897, shall cease to 
form part of the law of Burma.” 


Supposing an ordinance is an enactment, 
it seams to me difficult to say that an ordi- 
nance which has expired is an enactment 
‘which is repealed. This particular ordinance 
.was io fact repealed by s. 18 of the Act 
of 1940; does the fact that it was repealed 
keep its provisions in foree when if if had 
not been repealed but had expired they 
would no longer have been in force ? I think 
it may be so, but I feel considerable 
hesitation about it. But then the second 
part of the. argument must be that the old 
provisions ofthe ordinance have not been 
superseded by any notification, order or 
rule made underthe new Act. It is for 
this reason, it ia contended, that they are 
kept alive. Rule 8lof the rules under the 
new Act appears to me to supersede the 
old r,77-A of the Ordinance, Unless and 
until His Excellency the Governor has by 
some new order under s. 2 (4) of the Act 
directed that his powers (which are under 
r, 81 (2) (b) to control prices and not 
merely to‘fix -a maximum price) are to be 
exercised and discharged by some other 
authérity, r; 8 ‘puts an end to the activi- 
ties of the former Controller: of Prices. 
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There was therefore nothing which could 
be done by Mr. Arnold on March 2, after 
the new Defence of Burma Rules had been 
published on February 29, in supersession 
of r. 77-A of the old Ordinance, 

The applicant could not be charged with 
contravention of an order made on March 
2, in pursuance of the rules which were not 
published till March 7, and he was not 
even charged with a contravention of the 
order made under the ordinance, upon the 
footing that it had been kept alive under 
s. 18 of the new Act, although it isa breach 
of such an order which forms the gravamen 
of the complaint, He was expressly charged 
underr. 8l of the new Act. Ho has not 
been told what are the controlled prices 
for the sale of ethyl chloride under the new 
Act; nobody has ever fixed them. He has 
not even been told what was the maximum 
price under the old ordinance, and nobody 
has ever fixed that either. He has only 
been told that he ought to have charged 
Re. 1-8-0 for a“tube"” of it whatever that 
may mean. The charge does not specify 
the amount of the stuff for which it is alleg- 
ed he must not charge more than Re. 1-x-0; 
it does not suggest that the order has 
been contravened by him because Rs. 2 is 
more than two annas in the rupee in 
excess of the net price charged by him on 
September 1, 1929 for the same quantity, 

Summarizing the situation, the Price 
Control Order issued on March 2, 1940, did 
not fixa maximum price for the sale of 
athyl chloride; so far as that commodity 
is concerned, it would have been an invalid 
order under the Ordinance even if the 
ordinance had remained in operation. 
Secondly, the order was made after the 
ordinance had been repealed, and was bad 
upon that ground also, not only as regards 
ethyl chloride, but as regards the maximum 
prices fixed for other commodities. Oa 
March 2, 1940 there was no such person 
as the Controller of Prices under the 
Ordinance. He was functus oficio, Thirdly, 
the applicant has been charged not under 
the Ordinance at all, but ander the Act. 
He is said to have been charged witha 
contravention of r. 81, but itis now sought 
to say that he was guilty of an offence 
under the Oontrol of Prices Order, 1840 
and although this was not expressly men- 
tioned, I suppose, under paras 6. So as to 
found a charge under this head it must at 
least be shown that there was a Oontroller 
of Prices under the Oontrol of Prices 
Order (not under the Ordinance) on March 
2, 1940 and that he fixed.a maximum Price 
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for ethyl chloride under that order, But 
that order had not been issued on March 
2, 1940, it was not issued till March 7. 
Fourthly, no complaint has been made toa 
Magistrate of any facts which constitute an 
offence under s. 190 (1) (a), Oriminal P C. 
It is not, prima facie, an offence to sell a 
tube of ethyil chloride for the sum of Rs, 2 
instead of Re. 1-80. It is added that he 
‘refused to give a voucher,’ but there is an 
omission to say when, or to whom, Fifthly, 
the provisions of r. 130 made under the 
Act of 1940 appear to have been entirely 
ignored. And after listenting to prolonged 
argument cn both sides, I have been quite 
unable to elicit any facts which are alleged 
to constitute a contravention of r. 81 of the 
Defence of Burma Rules, 

The proceedings have been very slipshod. 
This is apparent from the reference tothe 
non-existent r. 81 (b) (4), tothe allusion to 
“a tube” of ethyl chloride without specify- 
ing the amount sold, tothe failure to state 
how the supposed maximum price of 
Re. 1-8-0 was arrived at, and to the com- 
plete absence of any information showing 
when or to whom the accused refused to give 
a voucher. When a pereon is charged with 
a criminal offence he must be told with 
particularity not only the act he is alleged 
to have committed which is said to consti» 
tute it but also what is the law which he 
is said to have infringed. We appear to 
have no power to award costs to the ap» 
plicant. We muchregret this, for he 
might have been less out of pocket ifhe 
he had submitted to a fine which would pro» 
bably have been a relatively small one, 
rather than také up the case in revision on 
behalf of the public. In saying this I do 
not omit to notice that in the first informa- 
tion report it is stated that the applicant 
said he knew he was charging more than 
the permitted price. But, whatever he may 
have thonght, no maximum price had been 
fixed by 8 competent authority for this 
commodity. We also think that although in 
such a case the Police have authority to 
effect an arrest without a warrant it was 
a most unfortunate course to arrest him in 
a case of this kind. Since writing this 
judgment I have had sent to me in chambers 
what purports to be a true copy of a 
letter from the Secretary of the Departe 
ment of Commerce and Industry to the 
Accountant-General, dated November 14, 
1939 conveying the sanction of His Exe» 
cellency the Governor to the temporary 
appointment of Mr. F. B. Arnold as 
Controller of Prices with effect from October 
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4, 19398, But the hearing of this application 
has been completed. I must pay no atten- 
tion to this letter. In any event itis plain 
that its earlier production could not heve 
affected the result, These proceedings 
must be quashed. 

ao Proceedings quashed. 





OUDH CHIEF COURT 
Criminal Revision Application No, 128 
cf 1940 
January 6, 1941 
BENNETT, J. 

GAYA PRASAD AND OTHERS— ÅPPLIOANTS 
versus 
EMPEROR—OomePLaAINaANt—Oppostts 

PARTY 

Penal Code (Act XLV of 1860), s. 332—Patwari 
dragged away and beaten in order to force him to 
make certain entries in revenue papers—Offence 
under s. 332 is committed. 

An offence under s8, 332 is committed when a 
person voluntarily causes hurt to any person being 
a public servant in the discharge of his duty as 
such public servant, or with intent to prevent or 
deter that person from discharging his duty as such 
public servant. A duty may be negative as well as 
positive. It isthe patwari's duty not to make 
entries in his official records under preseure from 
an interested party which he would not otherwise 
make. Where the accused drag away the patwari to 
a certain house and beat him in order to force him 
to make certain entries inthe revenue papers the 
accused by their act intend to prevent or deter 
the patwari from discharging his duties as a public 
servant. In such a case the offence committed is 
under s. 332 and the fact that when being assault. 
ed the patwart had no official papers with him 
makes no difference. i 

[The Court considered that although the injuries 
caused tothe patwart were not serious, the sentence 
of six months’ rigorous imprisonment under s, 332 
rate excessive for an assault on a public ser- 
vant, 


C. R. App. of the corder of the Sessions 
wo of Barabanki, dated September 18, 


Dr. J. N. Misra, for the Applicant, 


The for the 
Crown. 


Government Advocate, 


Order.—This is an application in revi- 
sion against the order of the Sessions 
Judge of Bara Banki dated September 18, 
1940, maintaining with a slight modification 
in sentence the order of the Special Magis- 
trate convicting the applicants under ss. 332, 
147 and 341 of the I. P.O., and sentence 
ing them to six months’ rigorous imprison: 
ment under s. 332 and fines of Rs. 15 and 
Rs. 5 respectively under as. 147 and 341. 

The applicants were convicted on thé coms 
plaint of a patwari named Noor Mohammad 
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made before a Magistrate on September 15, 
1939,° His story was that on the afternoon 
of September 14, while he was doing partal 
work, the applicants came and told him 
that he was required by the Mukhia in an 
adjoining village about a furlong away. 
The patwari refused to go with them, and 
they then dragged him to the house of the 
Mukhia Aharwadin. There they demanded 
that he should make entries in his papers to 
the effect that a particular grove belonged 
to the applicant Gaya Prasad. The patwari 
refused to do this without receiving orders 
from the Court (that is, the Revenue Court), 
Thereupon he was beaten and kicked by the 
applicants. 

A Police enquiry followed under the 
orders of the Magistrate, and the trial com- 
menced in December 1939. A written state» 
ment was filed by the applicants on Janus 
ary 27, 1940, in which they denied the 
charge and alleged that a quarrel had 
occurred between them and the patwari 
because the latter had made some disparag- 
ing remarks about the sister of one of the 
applicants. The quarrel had ended in a 
compromise entered into on the same day, 
namely, September 14. 

When the patwart was cross-examined on 
March 2, 1940, a document, Ex, A-1, pur- 
porting to be this compromise, was put to 
him. He denied that it bore his signature. 
Two defence witnesses were produced to 
support it, but they were not believed by 
the trial Court. The learned Sessions 
Judge agreed with the view taken by the 
Magistrate about this document, particular- 
ly because it was not produced until 
‘March 2, 

There is a further reason for doubting the 
genuineness of the document, namely, that 
it does not appear to have been produced 
before ‘the Police who investigated the 
patwart’s complaint, 

A number of witnesses were produced to 
support the complaint and the Magistrate 
believed their evidence in preference to the 
witnesses produced to support the defence 
story. The learned Sessions Judge also 
came to the conclusion that the prosecu- 
tion story was true. He reduced the sente 
ence of one year’s rigorous imprisonment 
imposed by the Magistrate to six months’ 
rigorous imprisonment. 

Three points have been put forward in 
this revision application. The first is that 
no offence was committed under s. 332: the 
second that the finding of the Courts below 
as regards the compromise was not justified, 
and that a further enquiry should have 
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been made into the allegations about this 
compromise: and thirdly it is submitted 
that the sentence under s, 332 is excessive. 

With regard to the first point, the Magis- 
trate has observed that the applicants 
interfered with a Govi.Sservant in the dis- 
charge of his public duties, and on the 
facts found by him therecan be no doubt 
that this observation was justified. The 
question for consideration is whether such 
interference constitutes an offence under 
s. 332. An offence under s. 332 is com" 
mitted when a person voluntarily causes 
hurt to any person being a public servant 
in the discharge of his duty as such public 
servant, or with intent to prevent or deter 
that person from discharging his duty as 
such public servant. It is said on behalf 
of the applicants that patwari had not got 
his official papers with him at the time 
when he was assaulted, but I am unable to 
see that that this makes any difference. A 
duty may be negative as well as positive. 
It was the patwari’s duty not to make 
entiries in his official records under pressure 
from an interested party which he would 
not otherwise have made, It appears to 
me, therefore, that by interfering with the 
patwari in this way and by dragging him 
to the Mukhia and beating him, the appli- 
cants intended to prevent or deter the 
patwari from discharging his duties as a 
public servant, I have not beea referred to 
any authority which would cover the facts 
of this particuiar case, but in my opinion . 
there can bs no doubt that on the facts 
found an offence was committed under 
s. 332. 4 

As regards the contention that the lower 
Courts were not justified in the finding 
arrived at by them in regard to the com» 
promise, I see no reason to think that the 
finding was not justified. It is certainly 
curious that the document was not produced 
before March 2, 1940, and if actually it had 
been executed on September 14, 1939, it is 
hardly likely that the patwarit would have 
made the complaint which he did make on 
the following day. There is nothing to indi- 
cate why, after putting his signature to such 
a document, he should have decided to make 
a complaint. 

Although the injuries caused to the pat- 
wari were not serious, I do not consider the 
sentence of six months’ rigorous imprison- 
ment under s. 332 excessive for an assault 
on a public servant. i 

I see no reason, therefore, to interfere and . 
I dismiss this application. 

D. Application dismissed. ` 
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PATNA HIGH COURT 
Appeal No, 83 of 1938 
August 30, 1940 
Haretzs, C. J. AND MANOHAR LALL, J, 
JOWALA PRASAD-—APPELLANT 
versus 
HARIHAR PRASAD AND OTHRRS— 
ResponDents 

Lessor and lessee—Lease not providing for payment 
of interest~Interest up to date of suit, if can be 
allowed—Clause in lease, held did not amount to 
stipulation for payment of interest~Rent sutt— 
Claim by lessee for damages caused by illegal acta 
of lessor—No court-fee paid on amount claimed— 
Lessee, if entitled to relief claimed—Inquiry to 
determine correctness of lessee’s claim, if can be 
made in rent suit. 

In the absence, of any term in the lease provid- 
ing for payment of interest, the claim for interest 
up to the date of suit cannot be allowed. A clause 
in the lease providing that in case of default of 
four consecutive kiste the lease shall stand forfeited 
and the lessor shall be entitled to re-enter imme- 
diately without any reference to the leesee and in 
such case the lessee shall also be liable to half of 
one year's rental as damages, does not amount to 
a stipulation to pay interest. 

“Where in a suit for rent the lessee claims certain 
amount as damages alleging them to have accrued 
by reason of the high-handed and illegal acts of the 
lessor, but does not pay any court-fee on this 
amount, he is not entitled to any relief in the suit. 
Further, the nature of the enquiry essential to 
determine the correctness or otherwise of this claim 
would be quite foreign to the scope of a rent 
suit. A Oourt is, therefore, justitied in refraining 
from entering into such a question in a rent 
suit. 


A. from the original decree of the Sub- 
Judge, Gaya, dated January 21, 1938. 


Messrs. S. M, Mullick, Raj Kishore 
Prasad and Ray Paresh Nath, forthe Ap- 
pellant. 


Messrs. B. N. Rat and J. K. Rai, for the 
Respondents. 


Manohar Lall, J.—This is an appeal 
by the defendant and arises out of a suit 
instituted by the respondent to recover 
arrears of rent due on account of certain 
villages which were settled with him by the 
Receiver of the estate when he was in possess 
sion thereof on the basis of an amaldastak 
and followed by a registered lease given with 
the sanction of the Collector of Gaya. The 
learned Subordinate Judge reduced the 
claim of the plaintiff and passed a decree 
for a smaller. sum than what was claimed 
in the plaint. He gave credit to defen- 
dant No.1 for a sum of Rs. 1,457-4-0 and 
overruled the defence contention that a 
sum of Rs. 1,725 should be further re- 
duced from the claim so found by him. 
He gave interest at the rate of 124 per 
cent. on the amount of arrears due and did 
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not agree with the contention of the defen- 
dants that they should be allowed to emake 
counterclaim for damages on account of 
their having been dispossessed in 1342 Fasli. 
The defendants were referred to separate 
suite to claim damages if they thought fit, 
bence this appeal by the defendant who 
alone contested. ` 

The learned Advocate for the appellant 
contended that the Court below has not 
understood the defence of the appellant, and, 
in particular, he sought to argue that the 
plaintiff had not made out any case in the 
plaint with regard to rent for villages. 
Banarasi Bigha and Jarahra. He, therefore, 
argued that the claim of the plaintiff, as 
reduced by the learned Subordinate Judge, 
should be further reduced by allowing a 
deduction of Rs, 1,725 which was the jama 
for these two villages, Banarasi Bigha and 
Jarahra. But the difficulty in accepting this 
argument is that the parties appear to have 
agreed that the account, as produced by the 
defendants themselves in Exs, E and E (1), 
represented the correct state of affairs sofar 
as the demand from the defendants to the 
plaintiff was concerned. The. learned Sub- 
ordinate Judge, in discussing this con- 
tention at p. 27 of the judgment observes as 
follows : 

“Tt is said that in the plaint there is no claim re-s 
garding Mougas Jarahra and Banarasi Bigha but 
the plaintiff says that Ex. 4 is the basis of his 
claim and Ex, 4 contains the arrears with respect 
to Jarahra and Banarasi Bigha as well, It is no 
doubt true that in the list of arrears, Ex. 4, the 
names of Maueaa Jarahra and Banarasi Bigha are not 
mentioned. D. W. No.2 who is still a servant of the 
Receiver, says that the names of these two mauzas 
were not mentioned as at the time of the charge 
they were in sir possession of the Receiver. Besides 
this from Exs. El and H, it appears that 
Rs. 4,502-7-9 includes the arrears with respect to 
Jarahra and Banarasi Bigha as well. Therefore, 
there is no truth in the contention of defendant No.1 
that there is no claim with respect to Maueas 
Jarahra and Banarasi Bigha.” 


We have been taken through the entire 
documentary evidence in the case and, in 
particular, the accounts, Exs, O to O (4), 
receipts given by the Receiver for thika rent, 
and Exs. E and E (1), register of demand 
and receipt of thika rent for 1341 and 
1342 Faslis, Iam satisfied that the learned 
Subordinate Judge was correct in his 
finding that a sum of Rs. 4,502-7-9, 
although erroneously allocated to some 
villages only in the plaint, correctly re- 
presents his claim in the plaint on account 
of the arrears with respect to Jarahra and 
Banarasi Bigha as well. In this view of the 
matter, the contention of the appellayt that 
a sum of Rg, 1,725, being the annual jama of 
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these villages, should be deducted from this 
amount, was correctly overruled by the 
learned Subordinate Judge. The appellant, 
however, is entitled to relief on the ground 
of interest. The learned Subordinate Judge 
granted interest at the rate of 124 per cent. 
per annum on the sum of Rs, 3,045-3-9 
which he found was due from the appel- 
lant. It is pointed out by the learned 
Advocate for the appellant that neither 
the lease which is the basis of the present 
suit, namely Ex. A (1), nor the amaldastak 
make any provision for the payment of 
interest on the arrears of rent. The 
learned Advocate for the respondents relied 
upon the provisions in sub-cl. (b) printed 
at p. 7 of part 3 of the paper-book wherein 
it is provided that 

“in case of default of four consecutive kiste the 
lease shall stand forfeited and the lessor shall be 
entitled to re-enter immediately without any re- 
ference to the lessee and in such case the lessee shall 
also be liable to half of one year's rental of damages." 

This provision is not a provision for the 
payment of interest. It comes into operation 
only in the circumstances stated therein, 
The question whether there has been a de 
fault of four consecutive kists has not been 
raised or tried in the Court below. It may 
be noticed that at line 37 of thia very lease, 
where the lessor intended to realise interest 
from the lessee, an express provision has 
been inserted by which in certain circum- 
stances the lessor is entitled to recover the 
costs with interest at twelve per cent. per 
annum from the lessee. The lease already 
referred to is not an agricultural lease with- 
in the meaning of the Ben. Ten. Act. The 
lease is for collection of rents, and, there- 
fore, the provisions of the Ben. Ten. Act 
for awarding interest cannot apply, In 
the absence, therefore, of any term in the 
lease providing for payment of interest, 
the claim for interest up to the date of 
suit ought to have been disallowed. The 
decree of the learned Subordinate Judge on 
this question will, therefore, be varied by 
providing for interest on the amount found 
due to the plaintiff, namely Rs, 3045-3-9 
only from the date of the suit till the date 
of realisation at the Court rate of six per 
cent. 

Lastly, it was contended that the Court 
below ought to have decided the question 
of damages and should not have referred the 
defendants to another suit. It is impossible 
to accede to this argument, because although 
the ‘defendant had claimed a sum of 
Rs. 4,863 as damages, which the appellant 
said, had accrued to him by reason of the 
high-handed and illegal acts of the plains 
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tiff, he did not pay any courtefee on this 
amount, and for this reason alone he was 
not entitled to any relief in the present 
suit. Further, the nature of the enquiry 
which would have been essential to de- 
termine the correctness or otherwise of 
this claim of the appellant would be 
quite foreign to the scope of arent suit. In 
these circumstances, the learned Subordi- 
nate Judge exercised a wise discretion when 
he refrained from entering into this ques- 
tion in this rent suit, It was then argued 
that the learned Subordinate Judge had 
made observations with regard to the 
effect of settlements made by the Receiver 
who was appointed to hold the properties 
attached under s. 146, Criminal P. O. It 
is enough to state that the observation 
of the learned Subordinate Judge does 
not pretend to be any decision on the 
matter and indeed he could not do 80, 
because he had expressly referred the 
parties to a separate suit to determine this 
very question. Any observation, which has 
been made by the learned Subordinate 
Judge in passing while dealing with this 
matter at p. 28 of the paper-book, cannot 
be taken to have decided the question 
when it arises for decision in a proper action, 
With these remarks the appeal is allowed 
only to the extent indicated in the course 
of the judgment above, In the circum- 
stances, each party will bear its own costs 
of this appeal. 


Harries, C. J.—I agree. 
8. Order accordingly. 


erent 


CALCUTTA HIGH COURT 
Criminal Revision No. 1139 of 1939 
February 23, 1940 
FIENDERSON AND MOHAMAD AKRAM, Jd, 
ABALA KANTA GHOSE AND ANOTHER- 
PETITIONERS 


versus 
CORPORATION or OALOUTTA— 
Opposite Party 
Calcutta Municipal Act (III of 1928), s. 407— 
Person selling singara fried in ghee, if can be 


convicted under s. 407. , 
Where a person is found to have sold singara 


fried in ghee he cannot be said to havesold ghee 
and hence he cannot be convicted under a, 4017. 
Messrs. N. K. Basu and Amiya Prasad 
Moitra, for the Petitioners. ; 
Messrs. A. K. Basu and Pashupati Ghosh, 
for the Opposite Party. 9 
Henderson, J. — This isa rule calling 
upon the Municipal Magistrate of Calcutta 
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and the chief executive officer of the Oor- 
poration of Oaleutta to show cause why the 
conviction of the petitioners under s, 407, 
Cal. Municipal Act, should not be set aside. 
The prosecution is the most unreasonable 
one tha | have ever seen. The petitioners 
have been convicted of selling ghee. What 
they actually sold was singara. It was 
then sent to an analyst. He purports as 
a result of his analysis to have obtained 
some ghee out of it. The prosecution}case 
is that by selling singara the petitioners 
sold part of the ghee in which it had been 
fried. The evidence given by the analyst 
would obviously require very close scrutiny 
before it could be acted upon. It is not 
however necessary to consider that because 
we have no hesitation in holding that if 
the petitioners were selling singara they 
were not selling ghee. The Rule is made 
absolute, The convictions and sentences 
are set aside and the fine, if paid, will be 
refunded. 


Mohamad Akram, J.—I agree. 
D. Rule made absolute. 





_ OUDH CHIEF COURT 
Privy Council Appeal No. 13 of 1940 
December 23, 1940 
YORKE AND AGARWAL, JJ. 
MOOL OHA ND—DEFENDANT— 
APPLICANT 
versus 


PHOOL CHAND—Puaiwrirr— 
Opposite Party 

Civil Procedure Code (Act V of 1908), 8. 109 (c)~< 
Certificate, when can be granted—Question of public 
Ae laa Question held did not involve such ques- 
ion. 

A case should be certified to be a fit one to 
appeal to His Majesty in Oouncil under cl. (e) 
only of s. 109, Civil P, O., when it is of wider 
importance and the principle, when finally decided 
by their Lordships of the Privy Council, would be 
of benefit not only to the people who were 
directly involved inthe litigation butalso to the 
public at large, that is to say, the matter must 
be one of wider public importance and not a 
matter only of importance tothe parties concern- 
ed. 189 Ind. Cas 93 (1), relied on. 

Where the point for decision before the Privy 
Council will not be the general point 
but only the question whether or no a revision 
lay to High Court in the circumstances of the parti- 
cular case, that is, whether the application in re- 
vision was rightly held by the High Oourt to raise a 
question of jurisdiction, the decision on that point 
would not be a decision on a matter of general 
public importance, and therefore this particular 
ground is not one on which the Court should be 
justified in granting a certificate, Ghulam Jilani v, 
Muhammad Hussain (2), referred to. 
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Where the decision at which the High Court arrived 
was that none of the points stated in para. 14 
of the Second Schedule, Civil P. O. were present 
Bo as toclothe the Court with jurisdiction to 
remit the award, and that his order remitting the 
award was an order made without jurisdiction 
the decision being not on aquestion of public 
in portance, no certificate under cl (9) can be grant- 
ed, t 


P. O, A, for leave to appeal to his Majesty 
in Council. 


Messrs. Niamatullah and 
Krishna Mathur, for the. Applicant. 
Mr. M. Wasim, for the Opposite Party. 


Balram 


Judgment.—This is an application 
under s. 109 (c)of the Civil P. O, for a 
certificate thatthe case is a fit one for 
appeal to His Majesty in Oouncil. 

The application has arisen out of the 
following circumstances: 

In a certain partition in a business family 
the burden of the losses on certain trange 
actions in connection with silver bars was 
left upon the sons of one Manna Lal, Phool 
Ohand and Moolchand, the parties to the 
present application. In 1933 Phool Chand 
and Moolchand sought to effect a parti- 
tion among themselves. In this partition 
Phool Chand asserted that the whole 
burden of the losses on these particular 
silver bars must be borne by Moolchand. 
A suit having been filed the parties ape 
pointed a Mr. Rajeshwari Prasad arbitra- 
tor, and this gentleman prepared a 
preliminary award which was adopted by 
the Court and a preliminary decree passed 
on March 30, 1935, The arbitrator 
Mr. Rajeshwari Prasad then took up the 
work of making preparation for a final 
decree, On May 4, 1936, he filed his 
award which put the whole loss on these 
silver barson to Moolchand. The parties 
were present when the award was filed, 
10 days were allowed for objection and 
the case came up on May 16. On that date 
Phool Chand filed no objection and Mool- 
chand was absent, The Court accordingly 
ordered that a final decree be passed in 
terms of the award. 

Three days later on May 19, 1936, Mool- 
chand filed objections, alleging that he 
had been ill on May 16,thus accounting 
for his absence, and further alleging that 
he was entitled to 5 days’ extension of 
limitation under s. 12 of the Lim. Act 
read with Art. 158, that being time re- 
quisite for obtaining a copy of the award, 
The Civil Judge accepted this application, 
set aside his first decree and admitted 
the objections and proceeded to consider 
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them, On September 10, 1936, he allow- 
ed the objections of Moolchand and remit- 
ted the award to the arbitrator for re- 
consideration, The arbitrator proceeded to 
retonsider his award in the light of the 
remarks made by the Court and to file a 
modified award with respect only to this 
matter of the silver bars., This modified 
award was filed on November 2, 1936, 
Objections were in due course filed on 
both sides, but these were disallowed, and 
on February 4, 1937, a second decree was 
passed by the Court in terms of the modi- 
fied award. 

-Arising out of these proceedings no less 
than four applications in revision under 
8. 115 of the Civi] P. O., were filed. Phool 
Chand filed an application No. 1 against 
the order setting aside the first award. 
He also filed an application No. 7 against 
the order of September 10, 1936, remitting 
the award to the arbitrator for reconsidera- 
tion, and he also filed an Application No, 
61 against the decree of February 4, 1937, 
Moolchand filed a single application against 
the decree of February 4, 1937. 

In this Court it was conceded that Ap- 
plications Nos. 1 and7 were really against 
interlocutory orders and therefore not 
maintainable, but the points contained in 
those applications were pressed on Applica- 
tion No. 61. Onthe date of hearing Mool- 
chand was not present and his application 
corresponding to Phool Ohand’s Application 
No. 61 was not pressed. The case was 
argued ex parte as Moolchand, although 
he had appointed no less than three 
‘Counsel, did not put in an appearance, 
One of the Counsel was away in Lahore 
and the other two had not received any in» 
structions, 

By our orderof May 10, 1940, we held 
that the Court had in the first instance 
acted with material irregularity in restor- 
ing the case to the stage of hearing of 
objections afterit had once made a final 
decree. Secondly, we held that it had 
acted without jurisdiction in remitting the 
award tothe arbitrator for reconsideration 
in a case where none cf the conditions 
giving it jurisdiction to make such an 
order remitting the award were present, 
In these circumstances we held that the 
first award was entitled to finality and we 
restored the order decreeing the suit in 
terms of the original award. It is forper- 
mission toappealto His Majesty in Coun: 
ci] against this order that the present 
applicatton is filed. 

The first point for consideration relates 
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to the conditions in which such an ap- 
plication under cl, (e) of s. 109 is to be 
granted. The question was considered’ 
very recently in Musaheb Khan v. Ray 
Kumay Bakshi (1940 O. W. N. 632) 
(1) in which it was held that a case should 
be certified to be a fitone to appeal to 
His Majesty in Council under this clause 
only whenit isof wider importance and 
the principle, when finally decided by their 
Lordships of the Privy Council, would be 
of benefit not only to the people who were 
directly involved jn the litigation but also 
to the public at large, that is to say the 
matter must be one cf wider public import- 
ance snd not a matter only of importance to- 
the parties concerned. The question is 
whether the present case satisfies those 
requirements. 

Learned Counsel forthe applicant has 
in his application given a large number of 
grounds on which it is said that the case 
is a fit one, buthe has really preased the 
application seriously on two points only. 
His main ground, he says, is that the 
High Court has no jurisdiction to enter- 
tain an application in revision under 
s. 115 against a decree passed in terms of 
an award. Therefore, this Oourt had no 
urisdiction to entertain an- application, 
against the final decree of February 4 
1937, in the present case. This ground is. 
based ultimately on the decision of their 
Lordships of the Privy Oouncil in Ghulam. 
Jilani v. Muhammad Hussan (291. A, 
51) (2). 

The headnote runs as follows ; 

“The object of the Civil P.O. is to secure the 
finality of an award. When it has been duly: 
made on a reference in a suit and the Court has 
refused to set it aside or correct or modify it, the 
Oourt must pass a decree thereon. Under s. 522, 
that decree is not appealable except in so faras 
it may be inexcess of or not in accordance with 
the award. Error in law, even upon the point 
whether the referred suit was competent, does not 
vitiate an award. 

An application in revision under s. 622is also 
incompetent, and, if in effect to set aside an 
award, ig subject also to the Lim. Act, Sch. IL. 
Art, 158, and s. 12." 

The particular remark in the judgment 
of their Lordships on which reliance is 


placed occurs at p. 60* where it was 
said, 
“Their Lordships are inclined to agree with the 
view of Olark, J. that in the case of an award: 
revision would be more objectionable than an ap- 
(1) 1940 O W N 632; 189 Ind. Cas, 93; 1940 O- 
L È 418; 13 RO 36;A IR 1940 Oudh 378, 
(2) 291 A 51; 290 167; 4 Bom. L R 18l; 12M 
L J 7%; 60 W N 226;8 Sar, 154; 25 PR 1902 


(PO). 
*Page of 291. A.—[Ed.] 
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peal, if an application in revision were admissible 
‘in a case like the present, the finality of any award 
would be open to question. Their Lordships, 
however, are of opinion that such an application is 
incompetent.” 

Later on in this judgment after some 
further remarks their Lordships said. 

“The Subordinate Judge does not appear to have 
‘exercised a jurisdiction not vested in him by law, 
or to have failed to exercise the jurisdiction so 
vested, or to have acted in the exercise of his 
jurisdiction illegally or with material irregu- 
‘larity.” 

It is suggested that their Lordships 
will have to decide, if this matter is allow- 
ed to gotothem or if on a petition for 
‘special leave they should allow it to go to 
them, whether an application in revision 
under 8,115 is competent atall in cases 
-of decrees following upon awards of an 
arbitrator. It appears to us to be per 
-fectly clear from the very case upon which 
‘Yeliance is placed (the other cases quoted 
are cases only founded upon Ghulam 
-Jilani’s case (2) that their’ Lordships 
themselves clearly recognised that an ap- 
plication in revision might be competent 
provided only that such application was 
‘one raising definitely a question of juris- 
diction or of its illegal or irregular exer- 
-cise- Learned Oounsel for the opposite 
party is, in our opinion, correct in saying 
‘that even if this matter should go to their 
Lordships of the Privy Uouncil, the point 
for decision before them will not be the 
general point suggested by learned Oounsel 
but only the question whether or not a 
revision lay to this Court in the circam- 
stances of the present case, that is whether 
the present application in revision was 
rightly held by this Court to raise -a ques- 
‘tion of jurisdiction. The decision on that 
point would not be a decision on a matter 
of general public importance, and theres 
fore this particular ground is not one on 
which we should be justified in granting 
a certificate. 

Learned Counsel for the applicant con- 
cedes that that is his main point. His 
first further point to which he has drawn 
our attention isthe question whether the 
Civil Judge had jurisdiction to pass his 
first decree dated May 16, 1936, interms 
of the award before the expiry of the time 
allowed by s. 12 read with Art, 158 of 
the Lim. Act. Even, however, if we were 
to concede forthe purposes of this ape 
plication that it might be that the Oivil 
Judge had not got jurisdiction so to do and 
that he was right in setting aside his drat 
decree and res‘oring the case to the stage 
of hearing of objections, that would not 
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have affected the ultimate decision, of the 
case. Thecrucial point in the case was 
whether the Civil Judge had jurisdiction 
to remit the award, Learned Counsel 
contends that he had authority to remit the 
award. ‘The decision at which we arrived 
was that in the circumstances which were 
present, namely that none of the points stated 
in para.14 ofthe Second Schedule were 
present sd as to clothe him with jurisdiction 
to remit tha award, his order remitting the 
award was an order made without jurisdic- 
tion. This question is raised in grounds 
Nos, 5and 6 stated in the application. It 
will be sufficient to say that we do not 
consider that these grounds raise a ques: 
tion of wider importance such as is neces- 
sary to justify us in granting a certi- 
ficate. 

We accordingly, reject this application 
with costs, There is a certificate for 
Rs. 150 on the file. The time occupied was 
however, only about two hours, We accord- 
ingly assess the Counsel's fee at Rs, 75. 

D. Application rejected. 
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PATNA HIGH COURT 
Criminal Revision No. 792 of 1940 
December 23, 1940 

; Manowar LALL, J. 

JHUMAK RAI AND ofagRs—PETITIONERS 
versus 
EMPEROR—Oppostts Party 

Penal Code (Act XLV of 1860), s. 379--Dishonest 
intention— Rent decree by Sugainst R—S purchasing 
R's holding in execution and obtaining possession— 
Suit by Rbefore such purchase to set astde rent decree 


as obtained by fraud — Pending such suit R with : 


companions removing crops-from holding —Rent decree 
subsequently set aside—R and his companions held 
could not be convicted under s. 379 aa R could not be 
gaid to have dishonest intention in removing 
crops. 

Ono S obtained rent decree against R and put his 
holding to sale and purchased it himself and obtained 
delivery of possession. Butin the meantime before 
the purchase of the holding by S, R had instituted a 
civil suit to have the rent decree set aside as obtained 
by fraud, Pending this suit, R with his companions 
dug up potatoes fromthe holding and removed them. 
Subsequently, therent decree was set aside and the 
sale to S was no longer valid. R and his companions 
were convicted under s. 379, I. P.O : 

Held, that in the circumstances R could not be 
held to have any dishonest intention when he removed 
the crops while he was contending that the rent 
decree and the sale under which his holding was 
supposed to have passed on toS was not binding on 
him as having been obtained by fraud and could not be 
convicted under s. 379 nor could his companions be 
convicted for helping him, : : 

Or. R. from an order of the District 


Magistrate of Saran, dated October 28, 


1940. 
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Mr. Safdar Imam, for the Petitioners. 
"Mr. 8. N. Banerji, for the Opposite Party. 


Order.—This is an application in 
revision challenging the propriety of the 
conviction of the petitioners, who are 
seven in number, under s. 379 of the I. P. 
©. They have been sentenced to rigorous 
imprisonment for fifteen days each, 

The case for the prosecution was that 
one Ramdeo Singh had obtained delivery 
of possession over plot No. 404 and when 
his servant Lalji Rai, the complainant in 


this case, went on ‘Thursday March 
7, 1940, he found the petitioners, some 
of whom were ousted tenants, digs 


ging up potatoes from the field, and, 
inspite of his remonstrance, they carried 
away the potato crop. The Oourts below 
have ccncurrently found that Ramdeo was 
in possession on the date of the occurrence 
by obtaining delivery of possession through 
Court on December 30, 1939. 

Learned Counsel for the petitioners 
argues that, if the Oourts below had only 
perused the copies of the judgment and 
decree which were filed in the case on 
behalf of the defence (Ex. B), they would 
not have come to this conclusion and 
would have been satisfied that the peti- 
tioners had a bona fide belief thet the crops 
found to have been taken away by them 
were not the cropsof Ramdeo Singh but 
belonged to Rampalak (petitioner No. 2) at 
the very least. 

‘Now, it appears that Ramdeo Singh 
instituted rent suits against a number of 
tenants, including Rampalak. in 1938 and 
obtained rent decrees on November 17, 
1938. He put the holdings of the tenants 
to sale and purchased them himself on 
September 26, 1939 and obtained delivery 
of possession on December 30, 1939, as 
already stated. But in the meantime on 
September 9, 1939, Rempalak Mahton and 
some of the other petitioners (who are not 
connected with plot No. 404) instituted a 
number of civil suits to have the rent decree 
obtained by Ramdeo Singh set aside. While 


the civil suits were pending the occurrence 


took place on March 7, 1940. The civil 
suite, however, were dispcsed cf by a judg- 
ment on July 31, 1940, which was embodied 
in the decree on August 7, 1940, by which 
the rent decrees have been set aside, with 
the result that the. sales held thereunder 
were no longer valid. It seems to me that 
in these circumstances the petitioner Ram- 
palak, cannot be held ‘to have any dis» 
honest intention when he removed the crops 
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while he was contending that the rent 
decree and the sale under which his holding 
was supposed to have passed on to Ramdeo’ 
Singh was not binding on him as having 
been obtained by fraudulent suppression’ 
of summons. The learned Advocate for 
the respondent argued that the judgment 
of the Oivil Court is under appeal and no 
final decision has yet been given by the 
Appellate Court. But whether the decision 
of the Civil Court of July 1940, has been 
upheld or set aside, the petitioner, Ram- 
palak, cannot be said to have any dis- 
honest intention when he removed: the 
potato crops on March 7, 1940. He may 
have committed a civil trespass if it is ulti- 
mately found that his holding has rightly 
been sold away; but his action on March 
7, 1940, cannot be designated as criminal, 
For these reasons the conviction of Rame. 
palak Mahton must be set aside, , 
With regard to the other petitioners, it 
is true thatthey are not interested in the 
land in question and they tried to show 
that they have been implicated falsely on 
account of their having instituted 
civil suits of their own to set aside the 
rent decrees obtained against them by 
Ramdeo Singh regarding other lands, This 


‘Is eminently a question of fact and cannot. 


be considered by mein revision. But when 
the principal actcr Rampalak Mahton, who. 
was interested in plot No. 404, cannot be 
convicted for the theft of the potato crops. 
I do not see that itis all proper that his 
adherents and companions should. be con- 
victed for helping him in removing his own 
crops, i 

For these reasons the convictions of all 
the petitionera are set aside, The peti- 
tioners appear to have served out their 
sentences, and so no order is called for 
poe? stating that their convictions areset. . 
aside, 


8. Convictions set aside, 


ran abaan: 


CALCUTTA HIGH COURT | 
Appeal No. 1656 of 1938 
August 2, 1949 
Biswas, J. 
HORAY KRISHNA NASKAR—Dgrenoaner- 
No, €—ApPRLLANT 
versus 

SASHI BHUSAN PURKAIT AND OTHERS— 

RESPONDENTS 
Transfer of Property Act (IV of 1882), ss, 83, 67 
—Mere deposit, if extinguishes mortgagee's rights- 
—Words “as hereinafter provided" in s. 67, refer- 


782 


‘to deposit accepted and acted upon by mortgagee 
under s. 83—Stipulation in mortgage that it could 
‘be discharged only by payment beyond fruit season 
—Deposit in Court during fruit season, held valid. 

Section 83, T. P. Act shows that just as theright 
‘to make the deposit is optional with the mortgagor, 
so is it optional with the mortgagee to accept it 
in satisfaction of his dues. It is only when the 
‘mortgagee has signified his “willingness” to accept 
the money deposited in full discharge of the 
amount due on his mortgage and accepted the 
‘money accordingly that the deposit under this 
section becomes effective for the purpose of extingn- 
dishing the liability ofthe one party aud the right 
of the other. The mere act of the mortgagor in 
making a deposit does not cause an extinction of the 
-security as if there has been valid satisfaction. 
That result can follow only when the mortgagee 
applies for and receives the money in terms ofthat 
section. The words, ‘as hereinafter provided” in 
-s. 67, T. P. Act make it perfectly clear that a 
deposit under s. 83, in so far as it is contemp- 
lated in s. 67 must mean a deposit which has 
been accepted and acted on by the mortgagee in 
-terms of s. 83, 

Where therefore a deposit made by the mortgagor 
in Court which is not available to the mortgagee 
“when he applies to withdraw it, having been with- 
drawn by a Pleader, without the mortgagee's 
authority and paid to some one else, is not a legal 
-deposit within the meaning ofs. 83. 74 Ind. Oas, 
763 (1), relied on. 

A stipulation in a mortgage deed provided 
‘that the mortgage could be discharged only by 
payment beyond ‘the fruit season. The deposit 
however, was made in Court while the fruit season 
was still ons 

Held, that the deposit was valid as it was open 
ito the mortgagee to wait tillthe fruit season was 
-over before he withdrew the deposit, when it was 
not shown thatthe mortgagors made a condition of 
the deposit that the mortgagee was to take out 
‘the money forthwith in satisfaction of his dues. 


A. from the appellate decree of Ad- 
ditional District Judge, 24, Parganas dated 
August 11, 1938, 


Mr, Subodh Chandra Dutt, for the Appel- 
dant. 

Mr. Saroj Kumar Chatterjee, for the Rese 
‘pondents. 


Mr. Syamadas Bhatterjee, for the Respon- 
-dent (Defendant No. 7). 


Judgment.—This appeal arises out of 
.a suit for foreclosure. It has been decreed 
by both the Courts below and defendant 
No. 6 who represents the equity of redemp- 
tion isthe appellant before me. He was 
in fact, the main contesting defendant in 
the suit. The only ground on which the 
-suit was resisted wasthat the mortgage 
security had been extinguished by reason 
of a deposit made under s. 83, T. P. Act. 
That deposit was madeon behalf of the 
original mortgagors from whom defendant 
No. o took an assignment of the equity of 
xedemption. TheCourts below have taken 
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the view that the deposit was not a valid 
one unders. 83, T, P. Act, in so far asét was 
made at a particular season of the 
year when under the terms of the bond, 
repayment bad been expressly forbidden. 
It was said that the stipulation was that the 
mortgage could be discharged only by 
payment beyond the fruit season. The de- 
posit however was made in Oourt while the 
fruit season was still on. I donot think 
however, assuming that this particular 
condition in the mortgage bond continued 
to be enforcible, that that should in any 
way, render the deposit invalid, The effect 
of the deposit would be to stop the running 
of interest but, in this case, as the property 
was held by the mortgagee in lieu of 
interest, no such question arose. It was 
quite open to the mortgagee to wait till the 
fruit season was over before he withdrew 
the deposit. It is not shown that the 
mortgagors made a condition of the deposit 
that the plaintiff was to take out the money 
forthwith in satisfaction of his dues. There - 
is thus,in my opinion no substance in the 
point on which the Courts below refused to 
give effect to the alleged deposit. 

There is however a much stronger ground 
on which the plaintiff may rest his case and 
it is that the mere fact of a deposit under 
s. 83, T, P. Act, would not be sufficient to 
extinguish his right to foreclosure. In 
order tu appreciate the question which 
arises on this head, it is perhaps neces» 
sary tostate a few facts. It appears that 
after the deposit was made, notice was duly 
served on the plaintiff by the Court as 
required by s. 83. Paragraph 3 of the 
plaint, infact, contains an express admis- 
sion of the receipt of such notice. It may 
be pointed out in passing that the learned 
Munsif’s remarks in this connection are not 
at all correct. He is wrong in sayingjthat the 
plaintiff denied having received any notice 
of the deposit. That is not ao. It was in fact, 
Plaintiff's case that on receipt of such notice 
he went to the Court to apply for with- 
drawal of the money, when, however, he 
learnt thet the money had been already 
taken away by Pleader purporting to act. 
under his authority. That Pleader is defen- 
dant No, 7 in the present suit, It has been 
found in effect that this gentleman had not 
really been authorized by the plaintiff, a 
finding which as the learned Judge points 
out, was not challenged. It is not disputed 
by the Pleader that he did withdraw the 
money, The position, therefore, is that the 
money was drawn out by somebody who 
was not entitled to it, and when the party 
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for whom the deposit had been made sought 
to apply for it, it was not available. 

“The question arises in these circum- 
stances, whether the plaintiff thereby lost 
his. right to enforce his security. The learn- 
ed Advocate for the appellant has urged 
that the fact of the deposit was sufficient to 
extinguish the right of the plaintiff, aad he 
put iton the ground that the liability of 
the mortgagorshad come toan end with 
the making of the deposit. The reason the 
learned Advocate puts forward is not really 
a reason for the conclusion he seeks to 
draw. It is only another way of stating the 
same proposition. For, Ido not think that 
it can be maintained that the liability of 
the mortgagor can be extinguished without 
the corresponding right of the mortgagee 
being extinguished at the same time, or 
vice versa. 

What, then, was the effect of the deposit 
under s. 83, T. P. Act? My attention was 
drawn tos. 67 of the Act which provides 
inter alia that in the absence of a contract 
to the contrary the mortgagee has, at any 
time after the mortgage money has become 
due to him and before a decrae has been 
made for the redemption of the mortgaged 
property or the mortgaged money has been 
paid or deposited as hersinafter provided, 
a right to obtain from the Oourt a decree 
for foreclosure or sale. It is suggested on 
the wording of this section that such a 
right cannot possibly subsist where the 
mortgage money has been “paid or deposit- 
ed as hereinafter provided.” The argu- 
ment is that the words “deposited as here- 
inafter provided” refer to the mere fact of 
8 deposit irrespective of how the deposit 
is disposed of. I think, however, that the 
words, “as hereinafter provided” make it 
perfectly clear that a deposit under a. 83, 
in so faras it is contemplated here must 
mean a deposit which has been accepted 
and acted on by the mortgagee in terms 
of that section. Section 43, shows that just 
as the right to make the deposit is optional 
with the mortgagor so is it optional with the 
mortgagee to accept it in satisfaction of his 
dues, The use of the word “may” in the case 
of both the mortgagor andthe mortgagee 
leaves the matter in no doubt. As I under- 
stand the matter, it is only when the mortg: 
ages has signified his “willingness” to 
accept the money deposited in full discharge 
of the amount due on his mortgage and ac- 
cepted the money accordingly that the 
deposit under this section becomes effective 
for the,purpose cf extinguishing the liability 
of the one party and the right of the other. 
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I am unable to accept the view that the 
mere act of the mortgagor in making a 


deposit causes an extinction of the security 
as if there has been valid satisfaction. 
That result can follow only when the mort: 
gagee applies for andreceives the money 
in terms of that section, 

I may in this connection refer to acase 
to which my attention was drawn in the 
course of the argument, Ahmadullahv. Abdul 
Rahim (1), in which it was held that a 
deposit made by a mortgagor under s. 83, 
does not have any effect on the relations 
between the mortgagor and the mortgagee 
unless and until such deposit is accepted 
by the mortgagee. This is based on the 
ground that the mortgagee is not bound to 
accept the deposit, and if, andso far as, 
that isnot done, the mortgage necessarily 
subsists. Reference was made on behalf 


.of the appellant to another case, Nibaran 


Chandra v. Parbatt Charan, (2), where it 
was held that s.83 casts a duty upon the 
Court to cause the notice of deposit to be 
served upon the mcrtgagee, and not onthe 
mortgagor to see that the notice has been 
served, It does not mean, however, that 
where notice is served, that fact per se 
is adequate to extinguish the mortgagee’s 
right to enforce the mortgage. . 

The Acting Chief Justice, no doubt, ob- 
served inthat case that as no question 
had been raised as to the sufficiency of 
the amount deposited, the Oourt of first 
instance should have dismissed the suit 
which was one for enforcement of the 
mortgage security. But that observation 
was made apparently on the basis that all 
the other elements necessary were present. 
In other words, it was assumed that the 
deposit was available for the benefit of the 
mortgagee. Where, however, as here the 
facts show that notwithstanding the receipt 
of the notice by the mortgagee, and note 
withstanding his willingness to accept it, 
the Oourt could not place the money at his 
disposal, in other words, where itis found 
that the deposit was, for all practical 
purposes an illusory transaction so far as 
the party for whomit was intended -was 
concerned, I do not think that there is any 
principle of law or equity which would 
make ths deposit a legal deposit under s. 83 
such as might be supposed to affect: the 
rights of the parties one way or the othér 
The conclusion, therefore, I come to, is that 
the co-called deposit made by the mort- 

(1) 45 A 592; 74 Ind, Cas. 783; AI R1924 All. 


26;21 AL J 545 
(2) 35 O. L J 202; 60 Ind. Oas, 464. 
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gegors left the plaintiff's right to fore- 
closure wholly unaffected, and asa result, 
the appeal must fail. The plaintiff will be 
entitled to the costs of this hearing. | 

I cannot pass over the case without re- 
{erring tothe fact that no steps had been 
taken for the purpose of doing substantial 
justice as between the parties. In my 
opinion, having regard to the admitted facts 
there should have been an enquiry as to 
the circumstances under which defendant 
No.7 withdrew the money and ag to the 
persons towhom he is supposed to have 
made over themoney after such withdra- 
wal. AsI have already stated on the find- 
ings as they stand, it is clear that the 
money was withdrawn by him and paid to 
a person other than the real mortgagee. If 
as a result of the enquiry I have indicated, 
an order could be made against defendant 
No. 7to bring back the money into Court, 
it would have helped towards an easy 
adjustment of the rights and liabilities of 
the mortgagors and mortgagee as between 
themselves. I am expressing no opinion 
as to whetber such an enquiry would have 
been legitimate in a suit for foreclosure, 
nor must Ibe understood to suggest that 
defendant No, 7’s liability to make such 
refund should be taken for granted. All 
that Iam pointing out is that if an inves» 
tigation had been made on these lines, it 
might perbaps have resulted in satisfying 
all legitimate claims without involving any 
one. It js pointed out that the decree of the 
Courts below as drawn up is one for fore» 
closure and sale. Whether that be so or not, 
the plaintiff will be entitled merely to a 
decree for foreclogure on the usual terms, 
Leave to appeal under cl. 15, Letters Patent, 
js refused. : 

B. Appeal dismissed. 


nae 


PATNA HIGH COURT 
Criminal Revision No. 58 of 1940 
February 26, 1940 
Agarwal, J. 

LUTI SINGH AND OTSERS—PETITIONERS 
versus 


RAMKIRIT SINGH—Opposits PARTY 

Criminal Procedure Code (Act V of 1898), es, 145, 
435, 488—Jurtediction of District Magistrate with 
regard toorder passed under s. 145 by Magistrate 
subordinate to him~Nature of—Procedure, where 
he thinks interference necessary. 

The jurisdiction of the District Magistrate with 
regard to orders passed by Magistrates subordinate 
to him, under s, 145, Criminal P. O., is not appel- 
late jurisdiction. He has not even power to revise 
the order himself. All hecan do is to call for the 
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record of the case under s, 435 and, if he considers 
that the order should be interfered with, hise duty is 
to refer it to the High Gourt under s. 438, 


Cr. R. against the order of District Magis- 
trate, Shahabad, dated November, 24, 1939, 


Messrs. Hareshwar Pd. Sinha and Sam- 
bhunath, for the Petitioners. 


Mr. Hari Nandan Singh, for the Opposite: 
Party. i 


Order.—Thisis an application against an 
order of the District Magistrate of Shahabad 
setting aside an order of the Sub-Divisional 
Magistrate of Bhabhua under s, 145, Ori- 
minal P, O. The Sub-Divisional Magistrate 
decided the proceeding under 6, 145 in 
favour of the present petitioners. The 
opposite party then moved the District 
Magistrate who called for the record and 
directed the matter to be put before hiw 
on November 7, On November 7, he heard 
the Pleader for the party whom he des- 
cribes as the appellant and passed the order 
complained against on November 24, It is 
quite clear that the learned District Magis- 
trate has entirely mistaken the nature of 
the jurisdiction which he exercises with 
regard to orders passed under s. 145 by 
Magistrates subordinate to him. He des- 
cribes the proceeding before himself as an 
appeal and then disposes of it as if he 
were dealing summarily with an appeal 
under s. 421 without giving the person, in 
whose favour the trial Oourt’s order had 
‘been passed, an opportunity of supporting: 
the order. The jurisdiction of the District 
Magistrate with regard to the proceeding 
under 8.145 ig not appellate jurisdiction. 
He has not even power to revise the order 
himself. All he can do is to gall for the. 
record of the case unders. 435 and, if he 
considers that the order should be inter- 
fered with, his duty is to refer it to this 
Oourt under s. 438. Consequently, the orzer 
of the District Magistrate must be set aside. 
and the case sent back to him. It is open 
so the District Magistrate to make a ree 
ference to this Court if he so desires. It 
is also desirable that before referring the 
case to this Court the learned District 
Magistrate should hear the opposite party 
(the present petitioners). 


8. Order accordingly. 
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“ MADRAS HIGH COURT 
Appeals Nos. 302 of 1934 and 9 of 1935 
November 23, 1938 
PANDRANG Row AND VENKATARAMANA, 
‘Rao, JJ. 

CHADURAGIRI KATTARI[ “NAGAYYA 
KAMARAJENDRA RAMASWAMI 
KAMAYA NAYAKKAR—Appgriant 

5 versus 
VIRALAKSHMI AMMAL AND ANOTHRR— 
RESPONDENTS ' 

Impartible Estate—Property acquired by holder, 
out of income of zemindari, whether separate 
property—Presumption of acquisition with view to 
incorporate it with zemindari, if arises. 

There is no presumption that when properties are 
acquired by the holder of an impartible zemindari, 
he acquires them with a view to incorporate them 
with the semindari. When the holder of an impar- 
tible zemindari purchases a property, if the acqui- 
sition is made out of the funds of the estate, prima 
facie, it would be property of the zemindari, but 
if the acquisition was made out of the income of 
the zemindari, it would prima facie be the separate 
property of the zemindar unless by express declara- 
tion or by acts and circumstances and by necessary 
implication the intention to incorporate the said 
property with the zemindariis made manifest. The 
. intention can only be by the holder of the estate 
and not by a guardian and manager of the property 
on his behalf. Therefore, when a claim is made to 
certain property on the ground that it was part of 
an impartible estate, it must be proved on the evi- 
dence adduced in the case that it, was part of 
that estate and there is no presumption one way 
or the other.. K 


As. against the decree of the Sub-Judge, 
Madura, dated August 30, 1934. 


Messrs: K. V. Krishnoswami dyer, R, 
Ramasubba Iyerand M. V. Ganapathi, for 
. he Appellant, 


-Mr, K ‘Rajah Iyer, for the Respondents. 


Venkataramana Rao, J.—These two 
appeals are from the judgment and decree 
of the learned Subordinate Judge of 
Madura giving possession of the suit pro- 
perty known as Bodinaickanur Zamin 
bungalow in the City of Madura, to plain- 
- tifs Nos. 2 and 3. Appeal No. 302 of 1934 
is by the defendant; appeal No. 9 of 1935 
is by ‘plaintiff No. 1. The substantial 
question for determination is whether the 
. suit property forme part of the impartible 
zamindari of Bodinaickanur and the plain- 
tiff, as the present proprietor of the zamin- 
dari, is entitled to it or was it the absolute 
property of one Kamalammal and on her 
death, did it devolve on plaintiffs Nos. 2 
and 3 as her daughters daugters. The 
facts necessary for its disposal may be 
briefly stated. The major portion -of the 
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site on which the building stands was pure 
chased by Bangarasami Naicker, a former 
zamindar, some time prior to 1870. He 
died in 1871 and was succeeded by his 
son, Kamaraju Naicker, who was then a 
minor. The Court of Wards was in manage- 
ment of the estate on his behalf. During 
the period of such management, in or about 
1874, the Court of Wards purchased a 
site adjacent to the site already purchasel 
and constructed the bungalow in question 
on the entire site ata cost of Rs. 40,000 or 
Rs, 50,000 and maintained it. 


The said Kamaraja Naicker died in or 
about 1888, On his death, disputes arose 
as to the succession to the zamindari, The 
widow Kamalammal claimed to succeed 
to the zamindari as his widow and also as 
a legates under a will alleged to have been 
left by him, One Kandaswami Naicker 
Glaimad to succeed thereto as the paternal 
uncle’s son of Kamaraju Naicker on the 
ground that the zamindari was joint 
family property and it devolved on him by 
lineal primogeniture. He filed a suit O. 
S. No. 16 of 1889 on the file of the Madura 
Sub-Qourt for recovery of possession of 
the zamindart against Kamalammal. The 
said suit was compromised by a razinama 
dated May 8, 1890, on the construction of 
which the decision in this appeal maialy 
rests. Under the terms of the said compro- 
mise, the zamindari and its appurtenances 
were to be held and enjoyed by Kamalam- 
mal during here lifetime and thereafter 
by the said Kandaswami Naicker and his 
heirs. Therest of the property claimed 
in the suit was to be enjoyed by Kamalam- 
mal with absolute powers ‘of’ alienation. It. 
is the case of plaintiff No. 1 that the suit 
bungalow was part of the impartible estate 
of Bodinaickanur and under the compro- 
mise, Kamaiammal had only a life-interest 
therein and thereafter it passed to him. The 
said compromise wags acted on and while 
Kamalammal was holding the zamindcri, - 
one Viswanatha Nayakkar, alleging hime 
self to be the illegitimate son of Kamaraju 
Naicker, claimed both the. zamindari and 
the separate property of Kamaraju Nayake 
kar. He filed a suit, O. 8, No.’31 of 1902 
on the tile of the Madura Sub-Oourt, ime 
pleading therein Kamalammal herein and 
also the defendant herein whd is the 
daughter’s son of the said Kamalammal 
by one Minakshi Ammal, Itis the case 
of plaintiff No, 1 that by the final decree 
in the said litigation, passed in A. 8. No. 118 
of 1905, Viswanathaswami Naiker v. 
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Kamulu Ammal (1) on the file of this 
Court, it was determined that the suit 
bungalow was part of the impartible 
gamindart of Bodinaickanur and there» 
fore, the title of the estate to the suit 
property is res judicata, 

Plaintiff No. 1, therefore, sought to recover 
possession of the suit bungalow on two 
grounds :(1) under the compromise in O. 
S. No. 16 of 1889 and (2) on the basis 
of tke finding in A. 8, No. 118 of 1906 
Viswanathaswami Naiker v. Kamulu 
Ammal (1). There was also an alternative 
claim in the plaint on behalf of plaintiffs 
Nos, 2 and 3. They are the daughters of 
one Minaksbi who is the daughter of 
Kamaraju Nayakkar by Kamalammal 
Plaintiff No. 1 has married plaintiff No. 2 
and the defendant is also the son 
of Minakehi. It was submitted in the 
plaint that in case plaintiff No. 1 failed to 
substantiate his claim to property and it 
be found that Kammalammal was entitled 
thereto, plaintiffa Nos. 2 and 3, as her 
daughters daughters, are entitled to the 
property. Minakshi having died, this claim 
can only be rested on the basis of the 
compromise in O, 8. No, 16 of 1889. The 
main defence to the suit was that under the 
said compromise, the property was agreed 
to be held as the separate property of 
Kamaraju Nayakkar and on the dath of 
Kamalamma), the defendant was entitled to 
succeed to the property as his daughter's 
con, Even assuming that the said property 
was the absolute property of Kama- 
lammal, the defendant would be entitled 
to succeed to the suit property after the 
death of plaintiffs Nos, 2 and 3. He also 
set up a title by gift under an alleged oral 
gift by Kamelammal in 1920 and a 
title by prescription. 

The learned Subordinate Judge held that 
the suit property appertained toand formed 
‘part of the zamindari of Bodinaickanur 
and that the title to the estate was also 
res judicata ; but’ he held that under the 
compromise in O,8. No, 16 of 1889, Kama- 
lanimal acquired an absolute title to the 
suit bungalow and therefore on her death 
it devolved on plaintifs Nos, 2 and 3. 
The pleas of the defendant in regard to the 
git and title by prescription were both 
negatived. Mr, K. V. Krishnaswami Ayyar 
on behalf of the defendant urged three 
contentions befcre us: (1) The finding of 
the learned Subordinate Judge that the 


«(I)A IR 1916 Mad. 39; 31 Ind. Oas. 833; 30 M L 
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property forms part of the zamindari of 
Bodinaickanur and the title.of the estate 
thereto is res judicata, is wrong. (2) The 
defendant is not bound by the compro- 
mise in 0. S. No, 16 of 1889 on the ground 
that neither Kamalammal nor Kamaraju 
Nayakkar had any right to deal’ with the 
suit bungalow, (3) The gift in favour of the 
defendant by Kamalammal ought to have 
been upheld, Dealing with the first con- 
tention, we may remark at the outset 
that the finding of the learned Subordinate 
Judge is vitiated by a wrong assumption 
of fact which is the foundation for his 
decision on res judicata and by a wrong ase ` 
sumption of law which is the foundation for 
his decision on the question of fact that the 
suit bungalow formed part of the zamindari, 
The assumption of fact is that in the prior 
litigation in A. S. No.118 of 1906 Viswa- 
nathaswami Naiker v. Kamulu Ammal (1), 
tte High Court found that the suit bune 
galow wasanappurtenance to the zamin- 
dari. . The finding of the High Court in 
regard to the suit bungalow is to the 
following effect : 

“Item No, 55 0f Sch. A (the bungalow in the pre- 
sent suit) the next item claimed by the plaintiff. is a 
bungalowin Madura built by the Oourt of Wards 
during the minority of the lale eamindar at a cost of 
Ra, 60,000 ona site inherited by the zamindar ‘and 
his brother from their father. Respondent No. 1 (the 
widow Kamalemmal) contends that either the bun- 
galow became the joint property of the two brothers as 
the site was joint property, or that it was built asa 
town residence for the gamindar and was intended 
to pass with the gamindari and that in either view 
the plaintiff's claim must fail, We agree with this 
contention,” ; f 


It will thus be seen that the finding only . 
negatives the claim made by ‘the ‘plaintiff 
in that suit that the property was the sepa- 
rate: property of Kamaraju Naiyakkar. The 
character of the property, viz. whether it 
is, joint property inherited by Kamrajua 
Nayakkar and his brother or whether it 
formed part of the impartible zamindari of 
Bodinaickanur was left operi. Therefore, 
it is not possible to understand on what 
basis the learned Subordinate Judge could 
have held thatthe finding in A. S. No. 118 
of 1906 Viswanathaswami Naiker v. Kamulu 
Ammal (1), is res judicata in this present 
litigation. The presumption of law which 
the learned Subordinate Judge lays to 
himself is to this effect, namely that when 
properties are acquired by the holder of 
au impartible zamindari, he acquires them 
with a view to incorporate them with the: 
zamindarit. Thereis no such presumption 
and the learned Judge's view is enéirely 
unsound. When the holder of an impatti- 
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ble zamindari purchases a property, if the 
acquisition is made out of the funds of the 


estate, prima facie, it would be property. 


of the zamindari, but if the acquisiticn 
was made out of the income of the zamin« 
dari,it would prima facie be the separate 
property of the zamindar unless by express 
declaration or by acts and circumstances 
‘and by necessary implication the intention 
to incorporate the said property wlth the 
zamindart is made manifest. The inten- 
tion can only be by the holder of the 
estate. and not by a guardian and 
manager of the property on his behalf. 
Therefore, when a claim is made to certain 
property on the ground that it was part of 
an impartible estate, it must be proved on 
the evidence adduced in the case that it 
was part of that estate and there is no 
presumption one way or the other. 

Now let us see what is the evidence in 
this case. The facts as found by the 
learned Subordinate Judge are the follow- 
ing: (1) The site was purchased both by 
Bangaraswami Nayakkar and also by the 
Court.of Wards. (2) An expenditure of 
. about Rs. 40,000 was incurred by the Court 
‘of Wards in building the bungalow. (3) 
The expenses for the maintenance of the 
bungalow were incurred by the Oouré of 
Wardsfrom and out of the income of the 
estate. and all entries relating thereto were 
entered in the estate accounts, (4) The 
zamin business used to be transacted in 


the bungalow when either Kamaraju 
Nayakkar or Kamalammal occupied the 
bungalow. 


None of the facts either singly or cumu- 
latively will go to establish thatthe suit 
property forms part of the impartible za- 
mindart. There is no evidence in the case 
to show with what funds the site was pure 
chased by Bangaraswami Nayakkar or by 
the Oourt of Wards and with what moneys 
the cost of the building was defrayed. The 
zamindart was admittedly yielding an 
income of one lakh of rupees and it cannot 
be said that either the purchase of the site 
could not have been made or the cost of 
the building could not have been incurred 
from the income. The onus of proving that 
the property was purchased or the building 
was built out of moneys forming part of the 
-corpus of the estate is on the plaintif and 
che has nct discharged that onus nor has 
he established that the property was incor- 
porated with the zaminda, It is admitted 
that gill two years before the death of 
Kamaraju Nayakkar the Court of . Wards 
was in the management: of the estate and 
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during the period of their ‘management, no 
question of incorporation can arise, The 
fact that entries relating to the mainten- 
ance of the buagalow were made in. the, 
accounts of the estate cannot be of any:. 
avail because the Court of Wards was 
managing both the zamindari and the self- 
acquired property of the zamindar. It was 
suggested the site must have. been pure 
chased by Bangaraswami Nayakkar with 
the intention of having a town -residence 
in Madura and the Court of Wards must 
have carried out that object, There is 
absolutely no evidence on record to show 
that the site was purchased with that intens 
tion, and even assuming that there was 
such an intention, it does not necessarily 
follow that the zamindar intended to put 
up a building and incorporate it with the 
zamindari. Again from the fact that the 
zamin business was transacted on occasions 
when the zamindars used to occupy the 
building, it cannot be inferrred that they 
wanted to use the bungalow for the zamin- 
dari office and therefore they intended to 
incorporate it with the zamindari. We 
must, therefore, find that it has not been 
established by plaintiff No, 1 that the 
suit property formed or became part of the 
impartible zamindari of Bodinaickanur. 
* * 


In the result, Appeal No. 302 of 1934 is 
dismissed with costs; Appsal No, 9 of 1935 
a aed with costs of respondent 

0. 


N.B. Appeals dismissed, 


ALLAHABAD HIGH COURT 
Second Appeals Nos, 2008 and 
2009 of 1937 
October 14, 1940 
Taom,C J. AND Ganaa Nata, J. 
KARAN SINGH—APPELLANT 
VETEUS $ 
RAM SAHAI AND ANOTHBR— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI 
7.54, 0. XXXVIII, r. 7—Attachment, when complete 
—Copy of prohibitory order, if must ‘be served on 
owner of property—-Ezxecution sale—Suit for pos- 
session of property purchased in execution— 
Defendant's claim as prior purchaser rejected on 
ground that sale was during attackment —Allega- 
tion that part of purchase price was amount due 
under previous mortgage— Equities between parties 
held could not be adjusted in such suit—Defendant's 
remedy is by suit on mortgage. 

Thereis no direction in O. XXI, r. 54, Oivil 
P.O. thata copy ofthe prohibitory order shall be 
served upon the owner ofthe property. All that is 
enjoined is thatthe order shall be-proclaimed and 
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sffiyed. If the order is proclaimed and affixed 
the attachment is complete and valid. 

Where in asuit for possession of the property 
purchased in execution of a decree the defendants 
claim under his prior purchase from the owner is 
rejected on the ground that the purchase was 
made after attachment of the property and the 
part of the purchase price is alleged by the 
defendant to be an amount due under a previous 
mortgage in his favour, the Court cannot adjust 
the equities as between the parties and grant 
possession of the property to the plaintif upon 
the condition of paying the amount due under 
the mortgage bond to the defendant. The remedy of 
the defendant is by way ofa suit upon the mort- 
gage. 

Messrs. P. L. Banerji and P. M. Verma, 
for the Appellant, 

Mr, 8, B. L, Gour, for the Respondents. 


Thom, C, J.—This is a plaintiff's appeal 
arising out of a suit for possession of zamine 
dary property. The plaintiff alleged that he 
attached the property in suit on March 30, 
1930. Tke attachment was made before 
judgment in a suit which was filed on March 
99,1980, The defendant alleged that ke 
had entered into an agreement with the 
owner of the property Met. Kalawati to pur- 
chase it. This agreement was concluded 
according to the defendant on March 26, 
1930, The learned District Judge hag 
found that there was no oral agreement on 
March 26, 1930, but that there was a writ- 
ten agreementto purchase the property of 
March 31, 1930. In other words theagree- 
ment to purchase was entered into upon 
the day after the alleged attachment of 
the property. Despite the order of attach- 
ment which certainly was issued on March 
29,1920 and which was proclaimed by 
beat of drum and affixed upon the property 
in suit on March 30, 1830, the learned Dis- 
trict Judge hes dismisced the suit, He 
has done so upon the ground that no notice 
of the interim order of attachment which 
was passed on March 29, 1930, was served 
upon Mst. Kalawati. Apparently Mst. Kala» 
wati was not at her usual place of residence 
upon ihat date and the order calling upon 
Mst. Kalawati to show cause why her proe 
perly should not be attached was only 
served upon her Counsel ou April 5, 1930. 
The learned District Judge held that in 
the circumstances there was no valid attache 
ment of the property in suit. In this, in our 
judgment, the learned District Judge has 
clearly misdirected himselfin law. Under 
O. XXXVIII, r. 7, attachments before 
judgments shall be made in the manner 
provided for the attachment of property 
in execution ofa decree. The attachment 
of property in execution of a decree is 
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governed byO, XXI, r. 54. Order XXI, 
r. 54, provides that : 

“Where the property is immovable, the attach- 
ment shall be made by an order prohibiting the 
judgment-debtor from transferring or charging the 
property in any way, and all persons from taking 
any benefit from auch transfer or charge.” 

Suberule (2) of O. XXI, r. 54, is as fol- 
lows : : 

“The order shall be proclaimed at some place on 
oradjacent to such property by beat of drum or other 
customary mode, and a copy of the order shall be affix- 
ed on a conspicuous part of the property and thenupon 
a conspicious part of the court-house, and also, where 
the property is land paying revenue to the Govt. 
in the office of the Oollector of the District in which 
the land is situato.” : . 


Suberule (3), enjoins: 

“The order shall take effect as against purchasers 
for value in good faith from the date when a copy of 
the order is affixed on the property, and against all 
other transferees from the judgment-debtor from the 
date on which such order is made.” 


It will be observed that there is no direc- 
tion in O. XXI, r. 54, that a copy of the 
prohibitorty order shall be served upon the 
defendant. All that is enjoined is that 
tbe order shall be proclaimed and affixed. 
If the order is proclaimed and affixed there- 
fore the attachment is complete and valid. 
Ifit were necessary to serve an interim pro- 
hibitory order pending the return of notice 
of the application for attachment such an 
interim order would afford little protection 
to the rights of theapplicant, There is no 
warrant for the proposition that an attach- 
ment isnot comple until notice of the 
prohibitory order is served upon the owner 
of the property, The practice is perfectly 
plain, simple and straightforward. A party 
desiring attachment comes into Court and 
pays for an attachment order. The Court 
issues notice and if requested may grant an 
interim order of attachment. It is then for 
the person against whom the attachment ig 
made to appear in Oourt and show cause 
why tke interim order shculd not be made 
absolute. In the meantime for the protec- 
tion of the applicant the interim order has 
effect in accordance with the provisions of 
O. XXI, r. 4 (2), So far as purchasers 
for value in good faith are concerned the 
order of attachmentin these provinces has 
effectfrom the date when a copy of the 
order is affixed upon the property and so 
far as all other transferees are concerned 
from the date upon which the order ig 
made. There is no provisicn in the Civil : 
P. O. for the serving of the actual order of 
attachment upon the owner of the property 
attached ; though there is of course proyi- 
sion for the service of notice cf an applica» 
tion of attachment. Accordingly we hold 
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in the present case that the property in 
Bulb “was validly attached upon March 30, 
1930, when the notice of the interim order 
was proclaimed and affixed as directed by 
©. XXI, r. 54, 

Part of the purchase price of the sale of 
the property in favour of the respondent by 
Mst. Kalawati is alleged by the respondent 
to be the amount due under the mortgage 
bond. In the circumstances, of the present 
case we were invited by Counsel for the 
respondents to adjust the equitiesas be- 
tween the parties and to grant possession 
of the property to the plaintiff only upon 
the condition that the amount due under 
the mortgage bond was paid by him to 
the respondent. The Court would not be 
justified in granting this request. The res- 
pondent must pursue his remedy against 
the mortgaged property in the ordinary 
way by means of a suit upon his morte 
gage. We are unable to say from the 
information before us what defence there 
may betosuch a suit. The appellant may 
be in a position to oppose the claim under 
the mortgage. The sppellant is entitled to 
unconditional possession of the property 
which he attached upon March 30, 1930, 
before judgment in his suit and which he 
subsequently purchased in execution of the 
decree which he obtained in that suit. 

One further point was urged on behalf 
of the respondent, Mst. Kalawati under her 
contract with the respondent surrendered 
her sir rights. The respondent alleges that 
he paid Rs, 1,000 for these sir rights. The 
learned District Judge observes in the 
course of his judgment that Rs. 1,000 
was paid by the respondent for the sir 
rights ; but apparently no evidence was 
led upon ths question and the Judge simp- 
ly repeated the allegation of the respond- 
ent, We do not know the value of thess 
sir rights and in any event even if the 
surrender of the rights be regarded as an 
improvement of the property the appellant 
has intimated to the Oourt through his 
Counsel that he dces not wish to acquire 
these rights. The position is, therefore, 
that the sale and the surrender in favour 
of the respondent by Mst, Kalawati are 
invalid and the plaintif having purchased 
the property which he had attached before 
judgment in execution of his decree is en- 
titled to unconditional possession. The 
property of course will be subject to the 
respondent’s rights under his mortgage 
and to any claims which Mst. Kalawati 
may have in respect of her sir rights. In 
the result the appealis allowed, the order 
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of the learned District Judge is set aside 
and the decree of the trial Court is restor- 
ed, The plaintiff is entitled to his costs. 

* 83 Appeal allowed. 
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tion of prestige of math, if necessity—Amount 
borrowed for purchase of elephant—Purchrse held, 
for necesaity—Bona fide lender, if affected by 
precedent miamanagement—Alienation of math pro- 
perty—Alienee’s possession, when becomes adverse 
—Suit to recover property alienated by Mahant 
brought within twelve years of such Mahant’s death 
but beyond 12 years from alienation, if within 
time—Mortgage suit against Mahant not representing 
deities—No question of legal necessity raised or 
dscided~~Mortgage decree, whether operates as res 
judicata and if binds aubsequent Mahanta. 
: Where there is no deed of dedication, dedication 
may be inferred from circumstances, The dedication 
made before the passing of the T. P. Act, need not 
neve aa effected by a registered deed. [p. 792, 
col. 1. 

Where by effluxion of time evidence independent 
of the recital becomes unavailable, a recital of 
necessity, consistent with probability and the cir- 
cumstances, assumes greater importance. 36 Ind. 
Cas. 420 (2), relied on. [p. 793, col. 2.] 

“Necessity” and “benefit of the estate’ are general 
and elastic terms. Toa religious institution like 
a mathita prestige and influence are of vital 
importance. Preservation of its prestige and influ- 
ence is no less necessary than preservation of its 
property. |p. 794, col. 2) 

Where a Mahant had borrowed money for pur- 
chasing an elephant which was necessary for use 
during festival occasions and for going on tour to 
inspect ezrait lands and it was not meant for the 
personal use or luxury of the Mahant himself 
and there was nothing to show that the Mahant did 
not act ag a prudent manager by purchasing the 
elephant by borrowing: 

Held, that the purchase of the elephant was for 
necessity, 39 Ind. Cas, 722 (3), relied on; 4 Ind. 
Oas. 449 (4) and 82 Ind. Oas. 226 (5), referred to. [p. 
794, col. 1.] 

A bona fide lender who advances money to a 
Mahant for purposes of legal necessity cannot be 
affected by the precedent mismanagement of the 
estate. [p. 795, col. L] 

An alienation of debuttar propery by a Mahant, 
be it a permanent lease or sale,if not supported 
by necessity, isvalid during the tenure of his 
office, and consequently possession of the alienee 
does not become adverse till after the death of the 
alienating Mahant. {p. 796, col. 2.) 

[Case-law relied on.) g 

Ín case of a suit for possession of property 
‘alienated by a Mahant, brought after twelve years 
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from the date of the alienation but within twelve 
‘years of the death of the alienating Mahant, the 
limitation runs from the death of the alienating 
Mahant and sucha suit is within limitation. 

- Where in asuit on mortgage against a Mahant 
there was nothing to show that he was impleaded 
as representing the deities nor was there any 
allegation that the debt was contracted for the 
benefit of the Asthalor the deities and no issue on 
the question of legal necessity was raised or decided 
in that suit, the mortgage decree passed in the 
suit does not operate as rea judicata and does not 
bind the subsequent Mahants, Prosunno Kumari 
aa e Golab Chand Baboo (7), referred to. (p. 797, 
col. 2. 


A. froma decision of the Subordinate 
oe of Darbhanga, dated May 31, 
1937. 

Messrs. L. K. Jha, R. Choudhary, Prem 
eh P..Jha and M.N. Pal, for the Appel- 
ent. 

Dr. D. N. Mitter, and Messrs, R. K. Chau. 
dhury M. Azizullah and BH, P. Sinha, for 
the Respondents. 4 

Chatter]i, J.—This appeal arises out of 
a suit brought by the Mahanth of an 
Asthal called Pokhrauni Astha), on behalf 
of the deities Sri Thakurji Ramji, Lacbh- 
manji and Jankiji installed therein, for 
recovery of pcssession of the disputed 
properties on a declaration that these are 
debutter properties appertaining to the 
asthal, that the auction sale held on 
March 31, 1913, at which these properties 
were purchased by the defendants’ pre- 
decessors is wholly illegal and inoperative, 
and tbat the defendants have got no interest 
therein. 

The previous Mabanth of the Asthal, 
namely, Mahanth Damodar Das executed 
a mortgage on January 3, 1802 for 
Rs. 5,000 in favour of the defendants’ 
predecessors Bishun Prasad Missir and 
Ambika Prasad Missir in respect of the 
disputed properties, In 1908 the morts 
gagees brought a suit against Mahanth 
Damodar Das to enforce the mortgage and 
obtained a mortgage decree after contest 
on March 21, 191), which was made final 
on February 28, 1912, In execution of 
that decree the mortgaged properties 
were sold on March 51, 1913, to the 
decree-holders and they took delivery of 
possession on May 12, 1914, 

In 1918 one Rajkumar Das, a Gurubhai 
of Mahanth Damodar Das, brought a suit 
(No.1 of 1918) under s., 92 of the Civil 
P, O, in the Court of the District Judge 
at Darbhanga against Mahanth Damodar 
Das for his removal. The suit was at 
first decreed on August 28, 1918, and 
Mahanth Damodar Das was removed; and in 
accordance with the scheme prepared by 
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the District Judge Rajkumar Das was. 
appointed Mahanth cn September 12, 1919, 
On appeal by Mahanth Damodar Das to the: 
High Court the suit was remanded. 
Eventually the suit was dismissed on 
March 16, 1922, Rajkumar Das then pree 
ferred an appeal to the High Oourt, but 
during the pendency of -that appeal 
Mahanth Damodar Das died on Septem- 
ber 18, 1922. The appeal thus became 
infructuous and was allowed to be dismissed 
for default. ` 

Upon the death of Mahanth Damodar 
Das the plaintiff succeeded him and bes 
came the Mahanth of the Asthal, He 
brought the present suit on September 11, 
1934, alleging that “Mahanth Damodar 
Das was a manof very weak intelligence, 
poor intellect and bad character”; that the 
disputed properties were Asthal properties, 
that the defendants’ predecessors got the 
mortgage deed dated January 31, 1902, 
executed by Mahanth Damodar Das with- 
out any consideration and without any 
legal necessity; that they subsequently 
obtained a collusive and fraudulent mort- 
gage decree; and that in execution of 
that decree they fraudulently purchased 
the mortgaged properties and then obtained 
delivery of possession. It was further 
alleged that the Asthal had sufficient in- 
come in cash and kind for meeting its 
necessary expenses; that Mahanth Damodar 
Das had no necessity to borrow any money; 
and that if he ever borrowed any money 
from the defendants’ predecessors, it 
was not spent for the purposes of the 
Asthal, 

The suit was contested substantially on 
the grounds that the suit was barred by 
limitation; that the disputed properties 
were the personal properties of Mahanth 
Damodar Das; that assuming that these 
were the Astual properties, the mortgage 
was valid and binding as it was executed 
for the necessities of the Asthal, the money 
being required for purchasing an elephant 
which was necessary for the Asthal, for 
meetiog the costs of survey opera- 
tion and paying the Govt. revenue 
and for other necessities that the mort- 
gage decree was not fraudulent and was 
passed on contest, and that therefore the 
present suib was barred by res judicata. 

The learned Subordinate Judge has 
dismissed the suit holding (1) that the 
disputed properties were the personal pros 
perties of Mahanth Damodar Das; (2) that 
the mortgage bond was executed fos cone 
sideration and for legal necessity of the 
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Asthal: and (3) that the suit is barred by 
limitation. As regards the plea of res 
judicata, he has overruled it. He has 
also disbelieved the plaintiff's case that 
Mahanth Damodar Das was a man of weak 
intellect and immoral habits, The plaintiff 
has preferred this appeal. 

The first question for consideration is 
whether the disputed properties were per- 
sonal properties of Mahanth Damodar Das 
or were Astual properties. The plaintiff's 
case is that the Pokhrauni Asthal was 
founded in 1844 by Gosain Balmakund 
Das belonging to the Lashkari Bairagi 
sect. Balmakund Das was a chela of 
Mahanth Banmali Das of Ohoraut Asthal. 
By two sale deeds Ex. N and Ex. A, 
dated May 13, 1840, and May 15, 1840, 
respectively, Balmakund Das purchased 
certain properties. In Ex. N he is des» 
cribed as Makund Das and in Ex, A as 
Gosain Balmakund Das. So in neither of 
these deeds he is described as Mahanth 
or Asthaldhari, Exhibit 1 (c) is a deed 
of agreement dated August7, 1847, execut- 
ed by Balmakund Das in favour of his dise 
ciple Udho Das. In this deed Balmakund 
Das described himself as Asthaldhari of 
Pokhrauni and proprietor of the | villages 
purchased by the sale deeds Exs. N and A 
and some other property. This deed recites; 

“Considering my disciple, Udho Das, to be fit 
by all means, tc manage the affairs to serve the 
fakirs and occasional visitors and to pay the 
Govt. revenue in respect of the revenue paying 
and mustajiré villages appertaining to the said 
Asthal, I, the declarant, in a sound state of my 
mind and body, appointed him as the Mahanth, 
and Gaddinashin of the said Asthal, during my 
lifetime, in the presence of the Fakire, head 
raiyats, amalas of my villages and zamindara 
and seated him on the Gaddi of Mahanthship and 
put him in possession and occupation of the 
milkiat villages aforesaid as well as of the 


villages held in ijara and zerpeshgi, etc. and 
all the house-hold articles of the said Asthal’. 


This makes it clear that the Pokhrauni 
Asthal had been founded by that time 
and the properties referred to in the deed 
were treated as the Asthal properties. 
The deed also shows that Balmakund 
Das’s disciple Udho Das was appointed as 
the succeeding Mahanth. 

The plaintifi’e case is that the money 
with which the properties were purchased 
under Ex. N and Ex. A was provided 
by Balmakund Das’s Guru, the Mehanth of 
Choraut Asthal, forthe purpose of founding 
a branch Asthal. Whether thisis true or 
not, the fact remains that sometime after 
the purchase of those properties Balma- 
kund :Das founded the Pokhrauni Asthal 
and treated those properties as Asthal pro- 
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perties, as the deed Ex. 1 (e) clearly, 
shows. In accordance with this deed Udho 
Das succeeded as the Mahanth. fo abe: 

Udho Das had a disciple Bhagwan Das.” 
This Bhagwan Das purchased one anna, 
share of Mauza Balwa by a sale deed 
Ex, 5 (a) dated March 21, 1850, for 
Rs. 1,212. Again by a sale deed Ex. 5, 
dated July 12, 1853 Bhagwan Das pur- 
chased another one anna share of Mauza: 
Balwa for Rs. 999. Thetwo annas share 
of Mauza Balwa acquired by these sale 
deeds forms the subject-matter of ths pre~ 
sent suit. ahi’ 

By deed of agreement Ex, 1 (b), dated 
September 18, 1854, Mahanth Udho Das 
appointed Bhagwan Das as his succes- 
sor. In this deed certain properties are: 
specified including tbose purchased ‘by 
the sale deeds Exs. N and A, and all 
these properties are referred to as “ap- 
pertaining to the said Asthal”. The deed’ 
provides that on the executant’s death 
his disciple, meaning Bhagwan Das, would 
be “Mahanth Gaddinashin of-- the said 
Asthal”. It is to be noticéd,’that the 
disputed properties which were-purchased- 
by Exs. 5 (a) and 5 were not included. 
in this.deed Ex, 1 (b), the cbvious reason 
being that these were acquisitions of. 
Bhagwan Das, the chela. After the death 
of Mahanth Udho Das, Bhagwan Das 
became the Mahanth, i 

Mahanth Bhagwan Das in his turn exes 
cuted a will Ex. 1, dated February 28;. 
1890, in favour of his chela ‘Damodar. 
Das, By this will he appointed Damodar 


Das as his successor. It recites :— ` 

“after my death, the aforesaid disciple, to whom 
I have given the tilak, kanthi and chadar of 
Mahanthship, will be the Gaddinashin, in my 
place and will be the absolute proprietor and 
possessor ofall movable and immovable properties 
and house-hold articles appertaining to the said 
Asthal and to be acquired hereafter, will according 
to the usage prevailing among the Mahanths, dis- 
charge sll the duties relating to the Asthal and 
will entertain casual visitors and will get his name 
recorded in the Office of the Govt, in the column of 
the proprietor, on removal of my name.” 3 

After Mahanth Bhagwan Das's death- 
Damodar Das applied for Letters of Ad- 
ministration with the said will annexed. The 
application Ex. 11, dated September 13, 
1895, gives the list of all the movable and 
immovable properties “appertaining .to the 
Pokhrauni Asthal”. This includes `a - “list 
of villages appertaining tothe Pokhrauni 
Asthal” which is printed at p. 250f the 
paper-book Part HI, Item No, 11 of this list 
refers to the disputed two annas share 0 
Mauza Balwa, otherwise known as Sadarballa. 
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In para. 7 of the application it is stated : 
“That since the death of his Guroo the said 

Mahanth Bhagwan Das, your petitioner, has been 

and is the Mahanth of the said Asthal at Pokhrauni, 


$ 


and that he is in possession of the said Asthal and 
all the properties appertaining thereto," 


The successive deeds of appointment 
referred to above clearly show that ever 
since the foundation of the. Asthal each of 
the Mahanths was treating all the pro» 
perties in his possession as the properties of 
the Asthal and was making no distinction 
whatever between his personal properties, 
if any, and those of the Asthal. These 
Mahanths were all celibates, being of the 
Lashkari Bairagi sect. Mahanth Damodar 
Das, the Guru of the present plaintiff, in 
his application for Letters of Administration 
Ex. 11 clearly admitted that the disputed 
properties were properties “appertaining 
to the Asthal”. In these circumstances, the 
only reasonable inference is that the dis- 
puted properties were the properties of the 
Asthal and not personal properties of 
Mahanth Damodar Das, 


Dr. D. N, Mitter for the respondents con» 
tends that in order to establish that a 
certain property is an Asthal property, 
there must be proof either of dedication 
or that the entire usufruct of the property 
- has always been used for the purposes of 
the Asthal. But where there is no deed of 
dedication, dedication may be inferred from 
circumstances. In the present case the 
Asthal was founded so far back as prior 
to 1847. There being no deed of dedication, 
we have to rely on the circumstances which, 
as I have already shown, afford sufficient 
proof of dedication. 

It is suggested by Dr. Mitter that dedica. 
tion cannot be effected except by registered 
deed as required by s. 123 of the T, P. 
Act. But assuming that a gift to an idol 
is a gift within the meaning of the T. P. 
Act—though there are decisions to the con- 
trary——the dedication in the present case was 
made before the passing of the T. P. Act. 
Dr. Mitter lays great stress upon the 
fact that in the various deeds of 
appointment words were used to indicate 
that the Mahanth was “the absolute 
proprietor and possessor” and that in the 
records of rights and D registers the 
Mahanth was shown as “the proprietor”. But 
the words in the deeds of appointment, if 
not detached from the context, obviously 
mean that the Mahanth had such pros 
prietory interest as a Mahanth would have 
in the Asthal properties. So also in the 
record of rights and D registers the word 
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“proprietor” must be understood in the game 
sense. ` : 
Dr. Mitter refers to the judgment Ex. U 
(2), dated March 16, 1922, of the District 
Judge in the suit under s. 92 of the Oivil 
P, ©. brought against Mahanth Damodar 
Das, In this judgment it was held that the 
properties in the possession of Mabanth 
Damodar Das were not trust properties, 
In the first place, there was an appeal 
against this judgment which, however, be- 
came infructuous on account of the death of 
Mahanth Damodar Das. In .the second 
place, the main question for determination 
in that suit was whether there was a public 
trust within the meaning of s, 92 of the 
Civil P. O. 

On the other hand, Mr, Jha refers to the 
judgment Ex. 12, dated January 31, 1927, 
in a suit brought by the present plaintiff 
against some transferees to set aside an 
alienation of some of the Asthal properties. 
In that judgment it was held that the pro- 
perty then in dispute was “an endowed 
property belonging to the deities”. This 
finding is not admissible evidence in the 
present suit, because, as pointed out by 
their Lordships of tbe Privy Council in 
Kesho Prasad Singh Bahadur v. Bahuria 
(1), “so far as regards the truth of the matter 
decided a judgment is not admissible evi- 
dence against one who isa stranger to the 
suit,’ 

Dr. Mitter further argues that although 
in the various documents there was men- 
tion of “properties appertaining to the 
said Asthal", there is nothing to show that 
the properties belonged to the deities on 
whose behalf the present suit is brought. 
But the deities are the presiding deities in 
the Asthal and properties appertaining to 
the Asthal necessarily mean properties of 
the deities. 

In my opinion, the disputed properties 
were the Asthal properties and not the 
personal properties of Mahanth Damodar 
Das, 

The next question ia whether the morte 
gage dated January 3, 1902 was for legal 
necessity of the Asthal. The mortgage 
bond Ex. E recites that the executant stood 
in need of moneyin order to purchase an 
elephant and to pay the costs of survey 
operation and the Govt. revenue and to 
meet other necessary expenses. The bond 


(1) 16 Pat, 258; 167 Ind. Cas. 329; AI R 1937 P O 69; 
1937 OLR151;9RPO199; 18P L T 257;3B R 
368; 1937 A L R252; 19370 W N 39;45L W 580; 
410 WN 577; 1937 R D 178; (1937) M We N 593; 
(1987) A L J 638: 39 Bom, L R 731; 31 8 L R 242; 65 
ÖLJ 241 (P 0.) 
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showsethat out of the total consideration of 
Rs. 5,000 asum of Rs. 2,400 was paid in 
cash and the remaining Rs. 2,600 was set 
off, against the price of an elephant which 
was sold to the mortgagor by the mort- 
gagees, : 

As regards the sum of Rs. 2,400 borrowed 
in cash, the defendants have given evi» 
dence to show that Rs. 1,500 was required 
for payment of settlement cost, Rs. 700 for 
payment of Govt. revenue and Rs. 200 for 
litigation expenses,. D. W. No. 1 says 

“The money wag taken for payment of Rs. 3,500 as 
settlement cost, Rs. 700 for revenue and Rs, 200 for 


litigation costs and the balance for purchase of an 
elephant”, 

He further says 

“Bishun Pragash (one of the mortgagees) asked 
me to gotothe Aethal to enquire as to whether the 
“necessities were real, Narsingh Jha (D. W. No. 4) 
also went with me. I enquired from Jai Narayan 
and Beni Lall and they said that the alleged 
necessities were real. Beni Lall was Dewan of the 
Asthel, Beni Lall showed me a notice demanding 
Rs. 1;500 as settlement costs”, 


It may be mentioned that D, W. No, 1 
is a servant of the defendants and before 
him his father was their servant. Narsingh 
Jha, D. W. No. 4, says 


“The money had been borrowed for payment of 
revenue, settlement costs, litigation expenses and 
purchase of an elephant, I and Manchit Lall (D. 
W. No. 1) had gone to the Pokhrauni Asthal to 
enquire into the necessities of the Mahanth, We 
enquired from Jainarayan and Beni Lall and learnt 
that the necessities were real,” 


Both Jai Narayan and Beni Lall referred 
to in these depositions are dead. Jai 
Narayan was a Gurubhai of Mahanth 
Damodar Das, as will appear from the evi- 
dence of P. W. No. 3. 

The khewat Ex. 9 shows that it was 
finally published on September 23, 1901. It 
is, therefore, very likely that sattlement 
costs were demanded near about the time 
of the execution of the mortgage bond in 
question. There is evidence to show that 
January 12, was a kist day for payment of 
revenue. The plaintiff's own witness No. 31 
‘who was a servant of Mahanth Damodar 
Das says that the total survey costs 
amounted to five hundred to six hundred 
rupees and the revenue payable for the 
Asthal properties was Rs. 3,000, No doubt 
fhe says that the survey costs and the 
Tevenue were paid out of the collections of 
the Asthal, but there is nothing to cor- 
troborate him. The best evidence in support 
of his statement would have been the 
account books, but they have not been 
ah The explanation offered is that 
one Mr. Toomy who was for sometime the 
manager of Mahanth Damodar Das had 
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removed them, In this connection reference 
is made to the petition Ex. 4, dated Tanu- 
ary 25, 1914, filed by Mahanth Damodar Das 
in suit No. 1 of 1918, i e. the suit under 
s. 92 of the Civil P. O. In para. 1 of that 
petition it is stated h 

“All papers connected with the Asthal were with 
Mr. G. H. Toomy, Manager, and he has left the place 
without making them over to this petitioner. It is 
necessary to bring these papers and file them.” 

For ought we know, this was a dodge on 
the part of Mahanth Damodar Das to avoid 
producing the account books in that suit 
under s. 92, The same excuse is now put 
forward by the plaintiff, but it is futile. 

In the circumstances, there ie no reason 
to disbelieve the evidence of D. W. No. 1 
and D. W. No. 4. The only comment on 
the evidence of D. W. No. 1 made by 
Mr, Jha is that at the time of the exe» 
cution of the mortgage bond his father, 
and not he, was aservant of the defendants. 
But there is nothing inherently improbable 
in a servant’s son being employed for the 
purpose spoken of. As regards ; 
No. 4, the comment is that he is the priest 
of the mortgagees’ family. But he says 
that he was present at Umgaon where the 
negotiations for the mortgage transaction 
took place. The learned Subordinate J udge 
has believed the evidence of these witnesses 
and I find no sufficient grounds for 
differing from his estimate of the evidence. 


It is to be remembered that the morte 
gage bond was executed so far back as 
1902 and the present suit was heard in 
1937, The parties to the transactions as 
also the attesting witnesses to the mortgage 
bond are all dead. In such a case some value 
has to be attached to the recitals in the 
mortgage bond. In Banga Chandra Dhur 
Biswas v. Jagat Kishore Chowdhuri (2), their 


Lordships of the Privy Council laid dowa: 

“Tf a deed by which a Hindu widow allienates pro- 
perty is sought to be set aside soon after its 
execution, little weight attaches toe recital of the 
existence of necessity, and it certainly cannot be 
accepted as proof. As by effluxion of time evidence 
independent of the recital becomes unavailable, a 
recital of necessity, consistent with probability and 
the ‘circumstances, assumes greater importance. It 
is clear evidence of a representation to the pur- 
chaser, and when evidence of actual inquiry by 
him has become impossible, the recital, coupled 
with circumstances which justify a reasonable belief 
that an inquiry would have confirmed its truth, is 
sufficient evidence tosupport the deed." | K 

In the prəsent case the recital in 

(2) 43 1 A 249; 36 Ind. Oas 420; A IR 1916 P O 110; 
20 M L T 335; 31 M L J 563; (1916) 2 M W N 336; 4 
LW 458; 18 Bom. LR 888; 14 A L J 1103; 240 L 
J 487; IPLW 1;21C WN 225; 44 O 186; 10 Bur, 
LT 177 (P 0.) 
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the mortgage bond regarding the necessity 
for payment of settlement costs and Govt. 
revenue is amply supported by the fact 
that the settlement costs and Govt. revenue 
were required to be paid near about the 
time of the execution of the mortgage. 

As regards the litigation costs for which 
Rs; 200 -is said to have been required, 
thére is no recital: in the mortgage bond. 
Mr: Jha also points out that there is no 
evidence that any litigation was pending 
at that time. However, Rs. 200 is a small 
item and there is the evidence of D, W. 
No. 1 and D. W. No. 4. 

Next as to Rs. 2,600 which was set-off 
against the price of elephant, it is seriously 
contended by Mr. Jha that the purchase 
of an elephant could by no means be 
regarded .as a necessity of an Asthal, The 
‘evidence shows that Mahanth Bhagwan Das 
had on elephant. This elephant appears 
to have been sold shortly after bis death 
by Mahanth Damodar Das by sale-deed 
Ex. H, dated June 25, 1896 along with some 
immovable properties. Subsequently Damo- 
dar Das purchased the elephant from the 
mortgagees. This elephant died after the 
plaintiff became the Mahanth, After its 
death the plaintiff purchased another eleph- 
ant. P, W. No, 4 says 

“The Thakurs used to be taken out on the 
Dasahra day, 500 to 700 men used to assemble 
onthe occasion. Thakurji used to be taken in a 
palanquin. I saw an elephant in the Asthal in the 
time of Bhagwan Das. The elephant used to remain 
precent during the festival occasion.” 

The plaintiff's own statement is “an 
elephant is not an absolute necessity for 
an Asthal”. The defendants have adduced 
evidence to the effect that “the elephant 
was necessary for use during festival occa» 
sions and for going on tour to inspect 
zerait lands.” There is nothing to suggest 
that the elepnant was meant for the personal 
‘use or luxury of the Mahanth himself, It 
is significant that the plaintiff himself 
purchased an elephant for Rs, 3,200 out of 
-which Rs. 1000 appears to have been 
raised by settling some land which was 
presumably Asthal property—vide Mix.0(15) 
and Ex. O (16), entries in account book 
dated November 25, 1931. 

From the evidence it is pretty clear 
that an elephant was necessary for use 
during festival occasions, Mr. Jha contends 
that even assuming that an elephant was 
necessary, it was not such a necessity as 
would justify borrowing by a Mahanth on 
mortgage of the Asthal properties. The 
‘matter, however, should be approached not 
‘from an absolute standard of necessity 
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but from the point of view of what cons 
siderations would weigh in the mind of 
a prudent manager. As pointed out by ` 
their Lordships of the Privy Oocuncil in 
Palaniappu Chetty v. Sreemath Devasika- 
mony Pandara Sannadhi (3) “necessity"’ 
and “benefit of the estate’ are general ° 
and elastic terms. To a religious institu: 
tion like a math its prestige and influence 
are of vital importance. Preservation of 
its prestige and influence is no less neces- 
sary than preservation of its property. The 
evidence in this case shows that an elephant 
was being maintained in the Asthal since 
the time of Mahanth Bhagwan Das. If an 
elephant was necessary for use’ during 
festival occasions, Mahanth Damodar Das 
was the best person. to judge whether, in 
the circumstances, it would be prudent for 
him to purchase one by borrowing: He 
Might have naturally thongbt that he 
would be able to repay the money in due 
course out of the income ofthe Asthal. It- 
is difficult to hold that he did not act as 
a prudent manager by purchasing the 
elephant by borrowing. 

Mr. Jha contends that there must be 
not only necessity but unavoidable necese 
sity to support an alienation of Asthal 
property. In support of this contention 
he relies on the fact that the expression 
“unavoidable necessity” was used by their 
Lordships of the Privy Council in Abhiram 
Goswami v. Shyama Charan Nandi (4) and 
Nainapillai Marakayar v. Ramanathan 
Chettiar (5). But it cannot be said 
that their Lordships wanted to make any 
distinction between “necessity” and “un- 
avoidable necessity.” 

Mr. Jha then contends that Pokhrauni 
Asthal had a large income,and therefore 
there was no necessity for borrowing any 
money. It appears that immediately after 
the death of Mahanth Bhagwan Das when 
Damodar Das applied for Letters of Adminis- 
tration his claim was contested by Raj- 
kumar Das, another Ohela of Mahanth 
Bhagwan Das. The dispute, however, was 
ultimately settled by a deed of agreement 


(3) 44 I A 147; 39 Ind, Oas, 722; AT R1917 P O 33; 
40M 709; 15 ALJ 485; 19 Bom. LR 567; 260 L J 
153; 210 W N729; 33 M L J 1; 2 MLT 
1;16 LW 222; (1917) M W N 507; 1 PL W 697 


PO, 

| G36 I A 148; 4 Ind, Oas. 449; 10 OL J 284;6 ALJ 

857; 11 Bom. LR 1234; 19 ML J 530; 360 1003; 14 
wW 


N1. 

(5) SLIA 83; 82Ind. Cas, 226; A I R 1924 PO 
65; 19L W 259; 22 ALJ 130; 34 ML T 10; (1924) 
MWN293;46ML J 546; 100 & A LeR 464; 
47 M 337; 98 O W N 809% L R 5A (PO) 33 
(PO) 
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Ex, I, dated February 6, 1896, .On June 25 
1896 Damodar Das sold some of the Asthal 
properties including an 
Rs. 11,000 by a sale-deed Ex, H. This 
shows that for some reason or other there 
Was mismanagement and the income of the 


Asthal went down, The financial position 


of the Asthal at the time of execution of 
the ‘mortgage bond: in: question. could have 


been best proved by the account books. 


But, as I have already pointed out, these 
books were not produced, The plaintiff 
alleged, and adduced evidence to show, 
that Mahanth Damodar Das was a man of 
weak intellect and immoral habits, but 
the learned Subordinate Judge has disbee 
lieved this part of his case, His tinding 
in this respect has not been challenged 
before us, In avy view a bona fide lender 
who advances money cannot be affected by 
the precedent mismanagement of the 
estate. If at the time of execution of the 
bond in question Mahanth Damodar Das 
had sufficient funds in his hands, it is 
hardly likely that he would incur the loan. 

I therefcre agree with the learned Sub- 
ordinate Judge in holding that there was 
legal necessity for the execution of the 
mortgage bond in question, 

Mr. Jha contends that even then the 
mortgaged property could not besold and 
the proper remedy would be to appoint a 
Receiver of the entire Asthal properties 
for the purpose of satisfying the mort- 
gage debt. He bases this argument on the 
decision of the Privy Council in Niladhari 
Sahu Y. Mahant Chaturbhuj Das (6). In 
that case the facts were briefly these. 
The Mahant of a math borrowed various sums 
of money on hand notes bearing interest 
at 2 per cent. per mensem or more for the 
purpose of constructing pucca buildings 
ter the accommodation of rich devotees 
visiting the math. The actual sum ex- 
pended on the construction of these pucca 
buildings amounted to Rs. 9,337. But 
owing to the very high rate of interest on the 
loans the Mahanth’s indebtedness amount: 
ed by November 1806 to Rs. 25,000. To 
meet this indebtedness the Mahanth bor- 
rowed from another creditor on Novem- 
ber 6, 1906 asum of Rs. 25,000 bearing 
interest at 1 per cent. per mensem by 
mortgaging some of the math properties. 
The mortgagee sued to enforce the morte 
gage. Inthat suit both the trial Court and 

(6) 53 I A 253; 98 Ind. Cas. 576; A I R 1926P O 
112; (1926) M W N` 857; 28 Bom, LR 1418; 51 ML 
J 822; 440 LJ 494; 31 O.W N 221; 235A L 
a ee 24, 6 Pat 139; 25 L W 736; 8 PL T 440 
Po. 
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the High Court held that the mortgage 
was not supported by legal necessity; and 
therefore they passed a personal decree only 
against the Mahanth. On appeal by the 
mortgagee to the Privy Council, their 
Lordships held that ` 
“It was the high rate of interest, which he (the 
Mahanth) was slready bound to pay, that was the 


| necessary and immediate cause of his giving this. 


mortgage, though the remote cause of it was the get- 
ting into debt by the building operation.” | 

In this view their Lordships, following an 
earlier decision in Prosunno Kumari Debya. 
v. Golab Chand Baboo (7), passed a decree 
declaring that the debt should be paid 


“by the Mahanth. personally or else realized 


from the profits of the debottar property. | 
And their Lordships remitted the case to 
the High Court with the following direc- 
tion; 

“That the High Court should make a personal 
decree against the defendant for the payment of 
the debt within a specified time, and on his 
failure to pay, to direct an inquiry to be held by 
the Court of the Subordinate Judge as to the 
sums legitimately attributable to the endowment 
under the Hindu Law, and a Receiver should be 
appointed to realize the rents and profits of the 
debuttar estate, and the Mehanth’s share, after 
payment of a maintenance allowance to be fixed 
by the Court, should be allocated for the payment. 
of the plaintiff's debt.” , 

Thus this decision was based on its 
own peculiar’ facts, In any view, this. 
decision cannot be applied to the present 
case where the mortgaged property was 
already sold in execution of the mortgage 
decree that was passed against the mort- 
gagor Mahanth. The execution sale must, 
therefore, stand, 

Upon this finding it is unnecessary to 
consider the questions of limitation and 
res judicata, But as these points have 
been argued before us, it is better to 
deal with them, 

The learned Subordinate Judge has held 
that “as the sale and dakhaldehani by 
the defendants admittedly took place 
more than 12 years prior to the suit, 
the suit is clearly barred by limitation,” 
Mr. Jha contends that the period of limita- 
tion should be computed from the death 
of Mahanth Damcdar Das which took place. 
just within 12 years before the institution 
of the suit. He relies on the decision of 
the Privy Council in Vidya Varuthi Thirtha 
v. Balusami Ayyar (8), Mahant Rancharan. 


(F)2IA 145;4BL R450; 3 Sar, 449; 23 W R 253; 
Suther. 102. ' 
ý (8)48 I A 302; 65 Ind. Cas. 161; (1921) M W 
N 449; 41M LJ 346; 44 M 831, 3U PL R (P C) 
62; 15 LW 78; JOM L T 66; 3 PL T 245; 26 
O W N 537; 24 Bom. LR 629; 20A L J 497; AIR 
1922 P 0123(P 0.) 
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Das v. Naurangi Lal (9), Mahadeo Prasad 
Singh v. Karia Bharti (10) and Srimath 
Daivasikhamani Ponnambala Desikar v. 
` Periyanam Chetti (11), 

Vidya Varuthi's case (8) related to a 
permanent lease granted by a Mahanth 
in respect of an item of property apper« 
taining to his math. The lease was not 
given for necessity and so was beyond 
the powers of Mahanth to grant. Their 
Lordships held that the lease could endure 
only for the grantor's lifetime, and that 
the possession of the lessee did not become 
adverse until his death, a 

Mahanth Ramcharan Das’s case (9) related 
to a permanent lease as well as a sale 
effected by a previous Mahanth. More 
than 12 years after these alienations, but 
within 12 years from the death of that 
Mahanth, the succeeding Mehanth brought 
a suit to recover possession of the alienated 
properties, The question arose whether 
the suit was barred by limitation. The 
High Court held that it was, computing 
the period of 12 years from the date of 
alienation, The Privy Council reversed. 
this decision and held that limitation 
would run from the death of the alienating 
Mahanth. Their Lordsbivs after referring 
to Vidya Varuthi's case (8) said :— 

“In other words, a Mahanth has power (apart 
from any question of necessity) to create an interest 
in property appertaining to the math which will 
continue during his own life, or to put it perhaps 
More accurately, which will continue during his 
tenure of office of Mahant of the math, with the 
result that adverse possession of the particular 
property will only commence when the Mahanth who 


had disposed of it ceased to be Mahanth by death or 
otherwise. 

If this be right, as it must be taken to be, where 
the disposition by the Mahanth purporta to be a 
grant of a permanent lease, their Lordships are 
unable to see why the ‘position is not the same 
where the disposition purports to be an absolute 
grant of the property; nor was any logical reason 
suggested in argument why there should be any 
difference between the two cages, In each case the 
operation of the purported grant is effective and 

(9) 697 A 124; 142 Ind. Oas. 214; A I R 1933 
PO 75; (1933) M W N 272; Ind. Rul, (1933)P O 
56; 14 PLT 185; 37 L W 513; 64M L J 505: 
(1933) A L J 327; 100 W N 455; 370 W N 541; 57 


0 L : 229; 12 Pat 251; 35 Bom. L R 530; 17 R D 754 
(10) 62I A 47; 153 Ind. Oas, 1100; 7 RP O 135; 


247; AI R 1935 P O 44; 


(1935) M 
W 291; 39 O W N 433; J 


WN 1623;41 L 
499; 61 OLJ 
3 


261; 162 Ind, Oas, 465; A IR 1936 

36 O L R 326; 1936 A LR 5058 RP O 
295; 2B R 567; 400 W N 901; 44L W 1; 38 Bom. 
LR 102; 17P L T 480; 1936 O WN 566; (1936) 
M W N 733; 71M LJ 105; 38 P L R 793; 
TO” J 491; (1936) A L J 977; 59 M 809 
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endures only for the period during which the Mahanth 
nee Power to create an interest in the preperty of 
the math.” . 

Their Lordships concluded their judgment 
in these words:— . 

“In view of these statements by the Board, their 
Lordships hold that in the present case the lease 
and the deed of sale of February 13, 1911, weree 
good and effective so long as Rampat Das con- 
tinued tobe Mahanth, and that therefore adverse 
possession only commenced when he died.” 

In Mahadeo Prasad Singh v. Karia 
Bharti (10) it was held, following the 
decision in Mahant Ramcharan Dass case 
(9) that the period of limitation fora suit to 
set aside a sale effected by a preceding 
Mahanth would run from the date of that 
Mahanth's death and not of the sale. 

The case in Srimath Daivasikhamani 
Pounambala Desikar v. Periyanan Chetti 
(11) relatad to the setting aside of a 
permanent lease granted by a previous 
Dharmakarta of a temple. This case is 
covered by the principle laid down in 
Vidya Varuthi’s case (8). Their Lord- 
ships -re-stated the principle that an aliena» 
tion of debuttar property by the head 
of a math is not void ab initio, but is good 
for the period of his office. h 

These cases, therefore, clearly establish 
that an alienation of debottar property 
by a Mahanth, be it a permanent lease 
or sale, if not supported by necessity, is 
valid during the tenure of his office, and 
consequently possession of the alienee does 
not become adverse till after the death of 
the alienating Mahanth. i 

Dr. Mitter, on the other hand, relies 
chiefly on the decision of the Privy Council: 
in Subbaiya Pandaram v, Mahamad Muse 
tapha Naracayar (12) in which it was held 
that the principle Jaid down in Vidya 
Varhuthi's case (8) had no application 
where the property passed under an exe- 
cution sale. In that case certain trust 
property was attached and sold in execu- 
tion of a decree against a previous 
trustee and possession was taken. The 
decree apparently was a money decree, 
More than 12 years after the delivery of 
possession, but only two days after the 
judgment-debtor ceased to be the trustee, 
being removed by a decree of Court, a 
suit was brought by the succeeding trustee 
to recover the property sold. The suit was 
held to be barred by limitation. It was 
contended before their Lordships that “the 


(12) 50 I A 295; 74 Ind. Oas. 492; A IR 
1923 PO 175; 214 LJ 730; 45 M L J 588; 25 
Bom. LR 1275; 46 M 751; 18 L W 903; (1924) M W 
N 65; 28 O WN 403;2 Pat. GR 104;33M Ê T 285; 
40 0 L J 20 (P 0.) 
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sstatute of limitation begins to run afresh 
as each” new trustee succeeds to the office”, 
and in support of this contention reliance 
was placed on the case of Sri Sri Ishwar 
Shyam Chand Jiu v. Ram Kanai Ghose 
(13) and on Vidya Varuthi's case (8). Their 
Lordships disposed of this contention in 
these words : 

“But those authorities do not assist the appel- 
lant. In each case they relate to the effect of an 
attempt on the part of a trustee to dispose of 
the property by a permanent mukarrarié lease. 
This:he has no power to do, though he is at 
liberty to dispose of it during the period of his 
life and a grant made for a longer period is good, 
but good only to the extent of his own life interest. 
It follows, therefore, that possession during his life 
js not adverse,and that upon his death the succeed- 
ing trustee would be at liberty to institute pro- 
ceedings to recover the estate, and the statute 
would only run against him as from the time when 
he assumed the office. Such an argument has no 
relation to the case where, as here, property has 
been acquired under an execution saleand possession 
retained throughout.” 

It is thus clear that their Lordships 
were making a distinction between an 
alienation made by the trustee himself and 
an execution sale, in other words, between 
a voluntary alienation and an involuntary 
alienation, Now, a sale in execution of a 
mortgage decree cannot, strictly speaking, 
be called an involuntary alienation. A 
mortgage is certainly a voluntary aliena- 
tion, The execution sale that follows under 
the mortgage decree is only the result of 
enforcing the mortgage in accordance with 
the provisions of the law. On principle 
there dces not appear to be any difference 
between a sale under a mortgage decree 
«and a private sale. The present case, in 
my opinion, will be governed by the 
principle laid down in Mahant Ramcharan 
Das's case (9). 


Dr. Mitter also relies on a decision of 
mhe Oalcutta High Court in Ronald Dunkan 
“<Cromartic v. Sri Sri Iswar Radha Damodar 

Jew (14) in which it was held that when 
debuttar property is sold in execution of 
a mortgage decree, the 12 years period of 
Wimitation runs from the date of sale. 
This decision appears to have been based 
on the said Privy Council case in 
Subbaiya Pandaram v. Mahamad Mustapha 
Maracayar (12). But with all respect to 
she learned Judge, I must say that the 
HCrivy Council case could not be regarded 
as an authority applicable to a sale in 


(13) 381A 78; 10Ind. Cas, 683; 15 OWN 417; 
IM LT 448;8 AL J 528; 13 Bom, L R 421; 14 O 
=, J 238; (1911) 2M W N 281; 21M L J 1145; 380 
426 (P Ò.) 
(14) 62 CL, J10; 166 Ind, Oas. 859; 9 R O 595. 
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execution of a mortgage decree. It cannot 
be seriously disputed that a sale in execu- 
tion of a mortgage decree does not stand 
exactly on the same footing as a sale in 
execution of a money decree. 

In my judgment limitation would run 
from the date of death of Mahanth Damodar 
Das. Accordingly the suit is not barred by 
limitation. 

Coming to the question of res judicata, 
Dr. Mitter contends that in the mortgage 
suit Mahanth Damodar Das was impleaded 
as representing the deities and therefore 
the decision in the mortgage suit is binding 
.on the succeeding Mahanth. He relies on 
the decision of the Privy Councilin Prosunno 
Kumari Debyav. Golab Chand Baboo (7). 
In that case a decree passed against a 
former shebait was held to be binding 
upon the succeeding shebait on the prine 
ciple that the succeeding shebaits formed 
@ continuing representation of the idol’s 
property. But their Lordships clearly 
pointed out that 

“Before, however, applying the principle of res 
judicata to judgments of thischaracter, the Courts 
should take care to be satisfied that the decrees 
relied on are untainted by fraud or collution, and 
that the necessary and proper issues were raised, 
tried, and decided in the suits which led to 
them. These conditions appear to have been fulfilled 
in the present case,” 


But the conditions here are just the 
reverse. In the plaint Ex. D of the mort- 
gage suit there is nothing to show that 
Mahanth Damodar Das was impleaded as. 
representing the deities, There was no- 
allegation that the debt was contracted for 
the benefit of the Asthal or the deities, 
and that the mortgage was binding on’ 
them. All that was alleged in para. 3 
was that “the defendant had necessity of 
money for purchasing one elephant...” 
What is more important ia that no issue 
on the questicn of legal necessity was. 
raised or decided in that suit, Having. 
regard to the course of proceedings in 
that suit, it is difficult to hold that the- 
deities were effectively represented there» 
in. Obviously, therefore, the mortgage-- 
decree cannot operate as res judicata. 

In the result the appeal fails and must. 
be dismissed with costs. 


Meredith, J.—IJ entirely agree. 


8. Appeal dismissed.. 
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Letters Fatent Appeal No. 18 of 1938 
August 21, 1940 
Strong, O. J. AND NIYOGI, J. 
MANAKLAL--PLAINTIFF—APPELLANT 


versus 
Mst. KISNI AND oruzrs—Derenpants— 
RESPONDENTS 

Hindu Law-—Alienation—Widow—Alienation for 
litigation for recovering estate, if for necessity. 

A limited owner such as a Hindu widow or 8 
daughter under the Benares Law, is entitled to 
enter into any agreement involving alienation of 
part of the property to meet the cost of litigation 
for recovering the property claimed by her. Preser- 
vation of the estate for the benefit of the rightful 
heira of the last male owner is itselfa benefit to 
the family provided the particular alienation or 
transaction made by a limited owner in the circum. 
stances in which she is situated is prudent, fair 
and reasonable having regard to the conflicting 
rights of the limited owner and the reversioner, 

(Oase-law discussed | 

L. P. A. from the appellate decree of thi 
Ocurt passed in Second Appeal No. 78 of 
1934 decided by Mr. Justice Bose, on 
September 5, 1938 arising from the appel- 
late decree cf the Oourt of Additional 
District Judge Wardha, dated October 21, 
1933, 


Mr, D. T, Mangalmurti, for the Appellant. 


Messrs. M. N. Gadgil and V. R. Gharpure, 
for Respondents Nos. 1 to 8 and 11. 


Mr, B.L. Gupta, for Respondent No, 9. 


Judgment.—This appeal is allied to 
‘First Appeal No. 26 of 1933 and Second 
` Appeal No. 143 of 1936, The facts are 
stated at length in our judgmentin First 
Appeal No. 26 of 1933. The facts that are 
“material for the disposal of this appeal are 
that Mst, Bulki filed Civil Suit No. 381 of 
1883 to recover possession of 0/d/4£ share of 
-mouza Wathcda which she claimed on her 
mother's death, as the separate property of 
her father. As she had no resources she, 
on October 8, 1883, entered into an agree- 
ment with Maniram, OChhotelal and Umedi- 
prasad whereby they undertook to defray 
the expenses of litigation and she promised 
to give each of them a quarter share of 
the property that she would recover on her 
.success, Bhe succeeded in the suit in 
recovering possession of -/2/8 share and 
transferred -/-/8 share including some fields 
to each of the three financiers. The suit 
-out of which this appeal arises was filed 
by the appellant to recover possession of 
-this -/2/- share from the representatives of 
. tte original transferees. 

The question which arose in this suit was 
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whether the agreement dated October 8, 
1883 was justified by legal necessity. The 
original Court accepted the plaintiff's con- 
tention and decreed the suit. The, first 
Appellate Court took the contrary view and 
dismissed the suit. That decree was upheld 
by Bose, J. in Second Appeal, .° , 


The only question material for consideras 
tion in this appeal is whether a limited 
owner suchas a Hindu widow or a daughter 
under the Benares Law, is entitled to enter 
into any agreement involving alienation of 
part of the property to meet the’ cost ‘of 


. litigation for recovering the property claim- 


ed by her. In Amjad Ali v. Moniram 
Kalita (1), Jagdat Singh v. Rawat Kunhaiya 
Bakhsh (2), Debi Dayal Sahoo v. Bhan 
Pertap Singh (3) and Karimuddin v. 
Gobind Krishna Narain (4) it was held 
that it was competent to.a limited owner 
to incur a debt and alienate sufficient part 
of property to discharge it for defending 
her title to the estate claimed by her. 
We do not see any reason why the same 
rule should not apply when having. been 
excluded from the estate sheis driven to 
institute a suit. for recovering it. If a 
litigation attacking her title affords justis 
fication for charging the costs of litgation 
on tke estate, a fortiori would a suit by 
her to recover the estate from which she is 
wrongfully excluded, In either case she 
would be under the necessity to defend the 
title of the last male owner under whom 
she claims. In fact in such a case the 
necessity will be the greater as her inaction 
would mean the loss of the estate with the. 
deprivation of the maintenance of those 
who are dependent on the estate. Preserva» 
tion of the estate for the benefit of the 
rightful heirs of the last male’ owner igs 
itself a benefit tothe family, In Karimud- 
din v. Gobind Krishna Narian (4) their 
Lordships of the Privy Council held that 
the preservation of the estate and the 
cost of litigation for that purpose were 
objects which justified a widow in incurring 
debt and alienating a sufficient amount 
of the property to discharge it. In Rao 
Narayan Rao v. Mulchand (5) it was held 
that the test to determine whether the 
transaction was legally necessary or be. 


(1) 12.0 52; 10 Ind, Jur. 264. 

(2)4 Luck. 26; 112 Ind. Cas. 238; 5 O W N 715, 

(3) 31 O 433; 8 O W N 408. 

(4) 31 A 497; 3 Ind. Cas. 795; 13 OW N 1117; 
10 C L J 243; 11 Bom, L R 911; 6 A L J 807; 6" 
M LT275;19M L J 687; 36 I A 138 (PO), 

(5) 29 N'L R 41; 141 Ind, Oas. 494 (2); Ind, Rul, 
(1933) Nag. 70; AI R 1933 Nag. 109. 
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neficial, is not whether it was of defensive 
nature sor otherwise, but to see whether the 
transaction was fair and proper ; that was 
the test which their Lordships had applied 
in Ramsumran Prasad v. Shyam Kumari 
(6). In tbat case they pointed out that the 
sword necessity does not mean actual com- 
pulsion but the kind of pressure which the 
law recognises as serious and sufficient. 
In Palaniappa Chetty v, Sreemath Devasi-~ 
kamony Pandara Sannadhi (7) their Lord- 
ships of the Privy Council while consider- 
ing the question as tothe meaning of the 
expression “benefit to the estate” observed 
as follows :— 

“No indication is to be found in any of them as 
to what is, in thia connection, the precise nature 
of the, things to be included under the description 
‘benefit to the estate’. It is impossible their Lord- 
ships think, to give a precise definition of it, applic- 
able to all cases, and they do not attempt to do so. 
The preservation, however of the estate from ex- 
tinction, the defence against hostile litigation affect- 
ing it, the protection of it or portions from injury 
or deterioration by inundation, these and such like 
things would obviousiy be benefits. The difficulty 
is to draw the line as to what are, in this connection 
to be taken as benefits and what not.” 

-It is possible to draw the line between 
a suit filed against a widow to deprive her of 
her husband's or father's estate and one 
filed by her to recover such estate from a 
trespasser? It cannot logically be said 
that in one case there is necessity or benefit 
to the estate and in the other case there is 
not, The safer course is not to attempt the 
impossible task of framing an exhaustive 
definiticn .of the term ‘necessity’ but to 
decide on the particular facts of each case 
whether or not the particular alienation or 
transaction made by a limited owner in the 
circumstances in which she is situated is 
prudent, fair and reasonable. The words 
occurring in the original text of the 
Mitakshara, Ohap. I, 8. 1, pp. 28 and 29 are 
‘apatkale’ i. e„ in times of distress and 
‘kutumbarthe’ i. ¢., benefit to the family. 
They benefit to the family, as pointed out in 
Nazindas Maneklal v. Mohomed Yusuf 
(8) may, under certain circumstances 
mean a necessity for the transaction. It is 
clear that the terms benefit and necessity 


(6) 1 Pat. 741; 69 Ind. Cas. 71;A I R 1922 P O 
356; 491 A 342,31 ML T 200; 270 W N 269; 3 
P L T 749; 2 AL J 18,16 LW 956; 870 LJ 
356; 44M L J 751;25 Bom, L R 634; LR 4 A (P 0) 
17 ŒO). 

(7) 40 M 709; 39 Ind. Oas. 722; A IR 1917 P 0; 
33; 41 I A147; 15 A L J 485; 19 Bom. LR 567; 
26 O L J 153; 21 O WN729; 33M L J 1; 22 M 
LT 16 LW 229; (1917) M W N 507; 1P L W697 

0 


P O). 
‘ (8) 46 B 312; 64 Ind. Cas, 993; AI R1922 Bom. 
122; 23 Bom, L R 1094, 
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are convertible terms, Necessity or benefit 
is only one of the phases of the test of 
propriety. Bee Khub Lat Singh v. Ajodhya 
Misser (9). So one comes back again-to. the 
test “Is the transaction fair and proper ?’ 

The two tests which have-been formulated 
in the present case by Bose, J. are: (1) 
whether the agreement is reasonabla and 
prudent and having regard to conflicting 
rights of the limited owner and reversioner - 
was it just and fair to both ? and (2) could 
she reasonably have made a better bargain? 
‘hese tests are in our opinion, perfectly 
sound and in accordance with the principles 
enunciated by their Lordships of the Privy 
Council as being applicable to the case of 
alienations by a limited owner. 

As we concur with Bose, J. in the testa 
applied by him for judging the binding 
character of the agreement under consideras 
tion, there is nothing left in the appeal to 
call for our interference in view of the 
concurrent finding on the point of necessity, 
The appeal is dismissed with costs. 


D. ` Appeal dismissed. 


(9) 43 O 574; 31 Ind, Oas. 433; 22 0 L J345; AIR 
1916 Oal, 792. p 
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|. MADRAS HIGH COURT. 
Civil Revision Petition No, 1429 of 1939 
March 15, 1910 
HORWILL, J. 
ATTILI RAJAGOPALA RAO—PETITIONER 
versus 
A. V. BHANOJI RAO AND otages— 
| RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. IX, 
r. 13, O, XXIII, r. 1—Suit by purchaser against 
his vendor, person claiming land by adverse pos- 
session and his tenant, for possession and alterna-. 
tively for return of purchase price with damages— 
Suit decreedex parie against vendor for latter relief 
and withdrawn against other defendants—Applica- 
tion by vendor under 0, IX, r. 13 —Plaintiff 
applying for setting aside whole decree—Whole 
decree’ held could not be set aside but only against 
vendor—Proper remedy for plaintiff stated, 

The plaintiff who was a purchaser of an item of 
land from defendant No, 1 brought a suit against 
defendant No.1, defendant No. 3, who claimad to 
have been in enjoyment of the property and 
defendant No. 2, a tenant of defendant No. 3, for 
possession of the land and in the alternative for 
return of the purchase money with damages, 
Defendaut No. 1 was declared ex parte and the 
plaintif therefore did not press the suit against 
defendants Nos. 2 and 3, and the suit as against 
them was withdrawn. She obtained merely a 
decree against defendant No. 1 for the purchase 
money and damages. Defendant No. 1 applied under 
0, IX, r. 13, The plaintiff in her counter prayed 
that in case the petition of defendant No.1 were 
granted, the whole decree might be set aside and 


800 


she be allowed to proceed against 
defendants also: 

Held, that the decree could not be set aside 
against defendants Nos, 2 and 3 as the decree was 
in their favour and against them. O. XXIII, did 
not make any provision for withdrawing a with- 
drawal; and sothere was no provision in the 
Code whereby the withdrawal of a suit against a 
defendant could be cancelled. The only thing that 
could be done for the plaintiff waa to grant her 
permission under O. XXIII, r. 1 to file a fresh 
suit against defendants Nos. 2 and 3, 


the other 


C. R. P, to revise the order of the Distrtct 
Munsif, Vizagapatam, dated December 23, 
1938. 


“Mr, Y. Suryanarayana, for the Petitioner, 


Messrs, P, V. Rajamannar and K. Subba 
Rao, for the Respondents, 


Order.—The plaintiff was a purchaser 
of an item of land from defendant No. 1 
and she seems to have had seme difficulty 
in obtaining possession of the property, 
which defendant No. 3 claims as his by 
virtue of long possession. She brought a 
suit against defendant No. 1, her vendcr; 
defendant No, 3, who claimed to have been 
in enjoyment of the property; and defen- 
dant No. 2, a tenant of defendant No. 3, 
for possession of the land and in the 
alternative for return of the purchase 
money with damages. Defendant No. 1 
was declared ex parte, That meant that 
the plaintiff was able to obtain the return 
ef the purchase money with which she 
would have been satisfied. She therefore 
reported to the Court that she did not 
press the suit against defendants Nos. 2 
and 3, and the suit as against them was 
withdrawn. She obtained merely a decree 
against defendant No. 1 for the purchase 
money and damages, Unfortunately, forthe 
piaintif, defendant No.1 was able to get 
the ex parte decree set aside on a technical 
grcund. As defendant No. 1 might now 
be able to satisfy the Court that he had 
given her a valid title and the plaintiff 
would not be able to obtain possession 
from defendant No, 3 because she had let 
the suit against him be dismissed, she 
was in danger of losing both the land and 
her money. In her counter to defendant 
No. Vs petition she therefore prayed that 
in case the petition of defendant No. 1 
were granted, the whole decree might be 
set aside and she be allowed to proceed 
against the other defendants also. The 
learned District Munsif of Vizagapatam 
thought that this was only just, and so 
he set aside the entire decree, restoring the 
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suit to the condition in which it was when 
originally filed. Defendant No. 3 appeals 
on the ground that this order is illegal, 

It is no doubt true—as the learned 
District Munsif felt—that it would be 
equitable and just to allow the plaintiff to 
proceed against. defendant No. 3 because 
her withdrawal of the suit against defende 
ants Nos. 2 and’3 was only because defend- 
ant No.1 had been declared ex parte; 
but the question is whether the learned 
District Munsif had any power to do this, 
The relevant provisions of the Oivil P. O. 
are clearly worded and afford little support 
for the order of the learned District 
Munsif, Order IX, r. 18 which deals with 
the setting aside of an ex parte decree, 
contains a provision which enables the 
Court in certain cases to set aside the 
decree against the other defendants also; 
but that can only be done where the decree 
is of such a nature that it cannot be set 
aside as against such defendant only. 
There is no such difficulty in this case. 
Moreover, the decree cannot be said to be 
against defendant No.3. On the contrary, 
it is in favour of defendant No, 3. 
Order XXIII, which deals with the with- 
drawal and adjustment of suite, does not 
make any provision for withdrawing a with- 
drawal, and so it would seem that there is 
no provision in the Oode whereby the 
withdrawal of a suit against a defendant 
can be cancelled, The only thing that can 
now be done for the plaintiff is to grant 
her permission under O. XXIII, r.1 to file 
a fresh suit against defendant No.3. The 
petition. is therefore allowed with regard 
to that part of the lower Court's order 
restoring the suit against defendants Nos 2 
and 3 and an order will be passed granting 
permission to the plaintiff to file a fresh 
suit against defendants Nos. 2 and 3 if 
she so desires. Defendant No. 
appeared in this Court through an Advo- 
cate; but clearly defendant No. 1 cannot 
be affected by the order of the lower 
Court or by any order that this Court might 
pass in revision. Under the circumstances 
of this case, there will be no order as to 
ecsts, 


V, BHANOJI Bao (MADR,) 


N.B, Order accordingly, 


1 .has- 


1941 


RANGOON HIGH COURT 

° Civil Revision No. 378 of 1938 
February 28, 1939 
Bacotgy, J. 
“UPO HLAING AND ANOTHER — 
APPLIOANTS 
versus . 
DAW NGWE— RESPONDENT 
Arbitration—Reference to number of arbirators 

—Whether all must be present when evidence 48 
recorded—Making all arbitrators acquainted with 
evidence, if suficient—Dispute as to inheritance re- 
ferred to arbitration by some heirs only—Whether 
ground for setting aside award so far as they are 
concerned—Civil Procedure Code (Act V of 1908), 
8. 115-—-Ignoring reported ruling of High Court or 
failure to grasp its essentials is material irregulari- 
ty, 

Although when arbitrators are appointed they 
are supposed to act together, yet it is not absolute- 
ly essential that all the arbitrators should be pres 
sent when all the evidence is recorded, provided 
all the arbitrators are made acquainted with the 
evidence that has been recorded before they come 
to their decision. There is nothing illegal or con- 
trary to the principles of natural justice in this. 
Where, therefore, a reference is made to a number 
of arbitrators and some of them record evidence 
and then the award is sent tothe absentee arbit- 
rator who gets himself acquainted with the evi- 
dence, the award ig not invalid, : 

The mere fact that allthe heirs did not join in 
the reference to arbitration regarding a dispute as 
to inheritance is no ground for upsetting the award, 
so far as those people who made the reference are 
concerned, 89 Ind, Oas, 773 (5), relied on, 

The ignoring of a reported ruling of the High 
Court, or complete failure to grasp its essentials 
must be taken as material irregularities, 


O. R. from the order of the 
Court, Yamethin at Pyinmana, 
October 25, 1938. 


District 
dated 


Mr. Basu, for the Applicant. 
Mr. Guha, for the Respondent. 


Order.—This application arises out of an 
application to file an award under para. 20 
of Sch. IL, Oivil P. O. The facts of the 
case are that one Daw Thaung died 
leaving a son, three daughers and three 
grand-children by another son Po Saing 
who predeceased her. It would appear that 
there were certain admitted immovable 
properties left by Ma Thaung and these 
were partitioned among the heirs. After 
this had been done U Po Hlaing. the surviv- 
ing son,and Maung Phye (a) Maung Thu 
Daw, one of the grand-children who seems 
to have beenrepresenting his brother and 
sister throughout, claimed that Ma Thaung 
had left some jewellery and cash in addition 
tothe landed property which had been 
divided up, Daw Ngwe said that Ma Thaung 
bad left nothing more. Her two sisters 
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agreed with her, and executed a deed in 
which they waived all claims to any further 
property against Daw Ngwe in whose hands 
it would seem the gold and cash, if it 
existed, must be. Then U Po Hlaing, Maung 
Phye and Daw Ngwe referred the question 
of the atwin property to arbitration, and 
four arbitrators were appointed. The deed 
of reference is simple. The parties agreed to 
obey what the arbitrators decided on the 
matters in dispute about inheritance. One 
of the arbitrators, U Tha Hlaing, was sick 
at the time; so the other three recorded 
statements of witnesses in his absence. They 
then wrote an award which ia in the form 
of a judgment giving a gist of the evidence 
recorded at the hearing. I have checked 
the award with the witnesses’ statements 
and the award does sat out the salient 
points of the evidence. andin fact I have 
seen worse judgments written by Oourts, 
This was taken to the other arbitrator who 
read through it, thereby making himself 
acquainted with the evidence, and he signed 
it ashe regarded it as reasonable. This is 
the award which the plaintiffs seek to have 
filed. Ma Ngwe objects. The written state» 
ment seems to have been drawn up not 
with regard to the facts of the case but with 
regard to Sch. II, Oivil P. O, Every possible 
objection that can be raised has been raised 
and the Judge of the trial Court framed 
seven issues. He first deals with issue No. 4, 
whether the arbitration was revoked and, 
if so, could a valid award be passed. This 
is a question of fact and he answers it in 
the negative. He next deals with issue No. 5 
whether three out of five heirs could make 
a Valid reference: He quotes no authority 
but says that it is not incompetent for the 
remaining heirs to refer the matter to 
arbitration. He then deals with issue No, 6, 
whether failure ofone of the arbitrators to 
participate in the proceedings invalidates 
the award, After quoting Bagaya Sayadaw 
v, U Paduma (1) and Ma Sin v. Ma Pu (2) 
he comes to the conclusion that the arbit- 
rators in the present case had violated 
the fundamental principles of arbitration 
by proceeding in the absence of the fourth 
arbitrator, He therefore dismissed the 
suit. 

An appeal was filed and the learned 


-District Judge deals with the question of 


whether failure of one of the arbitrators to 
participate in the proceedings invalidates 


(1) 12 R 128; 149 Ind. Oas. 1083; AI R 1934 
Rang; 24; 6 R Rang. 338. 

(2) 7R 715; 121 Ind. Oas. 801; AI R 1930 Rang 
186; Ind. Rul, (1930) Rang. 129. | 
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the award. The learned District Judge 
refers to Ma Mi Tu v. Maung Naing (3) and 
U Gunawa v. U Pyinnyadipa (4) and 
agrees with the view taken by the trial 
Court that the arbitrators had violated the 
fundamental principles of arbitration and 
are guilty of misconduct. He then goes on 
to say that the case would in any event 
have to be dismissed because all the heirs 
had nct joined in the reference to arbitra» 
tion; so on that ground also the case must 
fail. The plaintifs come to this Oourt 
in revision This is a revision matter, but it 
bas been held more than once that the 
ignoring of a reported ruling of this High 
Court, or complete failure to grasp its essene 
tials, must be taken as material irregulari- 
ties, and it seems to me thatin this case 
“both the lower Courts have done this. With 
regard to all the heirs not having joined in 
the reference to arbitration there is a very 
well known case which I should think every 
Court in Burma knew, namely what is 
known as the Kirkwood case (5) which has 
produced more than one ruling from the 
Privy Council already. The present case 
I refer tois, Kirkwood v. Maung Sin (5). 
This was a dispute with regard to the 
division of two estates which began with a 
reference to arbitration. A reference to 
p. 191* shows that the submission to:arbit- 
ration was executed by certain adults and 
by certain unauthorized guardians of 
Some minor heirs, and it was not disputed 
that the persons who purported to act 
for the minors had no authority to do 
so. The actual reference therefore was 
by some only, of the heirs. Nevertheless 
their Lordships did not say immediately 
that the reference to arbitration must have 
been bad, On p. 201* is the passage : 

“There remains however, the important question 
whether the awardof June 10, 1910, having been 
set aside as regards the two minors.......sasesene it 
should in addition be set aside in its entirety.” 

After dealing with the facts, on p. 203* it 
will be seen that the trial Court found that 
the award was void with regard to all the 
parties and must be set aside in its entirety, 
put on appeal the Chief Court took a wholly 
different view. In the next page occurs the 
passage : 

“The major parties to the reference in the award 
acted with their eyes open and with full knowledge 
of what they were doing......... there is no ground 

(3) 2UBR 14. 

(4) 1 R 15; 74 Ind. Cas, 6; AIR 1923 Rang. 


187, 

(53 5 R 186; £9 Ind. Oas. 773; AIR 1925 P O 216; 
581 4265, LRGA (PO) 140;30 0 W N 529 
(P. 0O). ; 
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for holding that they should be relieved of the 
result of their considered action and their binding 
agreement to refer.“ . 

And their Lordships of the Privy Council 
dismissed the appeal against that orders. It 
seems therefore manifest that the mère 
fact that all the heirs did not join in the , 
reference is no ground for upsetting the 
award so far as those people whomade the 
reference are concerned. Next with regard 
tothe award itself. Iam fully aware that 
when arbitrators are appointed they are 
supposed to act together, but I do not think 
that itis absolutely essential that all the 
arbitrators should be present when alithe 
evidence is recorded provided all the arbi- 
tratora are made acquainted with the evi» 
dence that has been recorded before they 
come to their decision. There is nothing 
illegal or contrary to the principlés of natural 
justice in this and it is often expressly 
provided for, as inthe case of an election 
petition with whichI had to deal recently 
in which the rules lay down that one of 
the Commissioners may be sent out to 
record evidence by himself if all the Com- 
missioners are unable to make the necessary 
journey. But it must be shown that all the 
arbitrators are made acquainted with that 
evidence and for that reason I have had to 
check the record of the evidence with the 
resume of it which appears in the award, 
and although it has. not been proved that 
the absent arbitrator read the evidence in 
full, it is proved that he read through the 
award which contains a digest of it. It is 
argued that the arbitrators never met 
together for discussions. This seems to me 
to be true, but they all took the same view 
of the evidence. 


The rulings which are quoted in the 
judgment are not really to the point. In 
Ma Sin v. Ma Pu (2) only three of tha four 
arbitrators signed the award and they never 
met together for discussion, One of the 
arbitrators objected to the award and if 
they all had a discussion together he might 
have been able to persuade his colleagues to 
come round to his view. But I cannot undere 
stand how four men who all think alike 
must be required to discuss matters, for they 
will presumably only confirm each other's 
opinion. Bagaya Sayadaw v. U Paduma (1) 
referred to quite a different state of affairs. 
Five arbitrators were appointed by the 
Oourt and were ordered to sit together. Four 
of them acted in the absence of the fifth. 
Obviously it was misconduct for them to 
ignore the direct orders of the Court* which 
appointed them. My attention has. been 
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drawn to a Single Judge ruling of the 
Madras High Oourt, Thammiraju v. Bapi- 
raju (6). This is a ruling of a Single 
Judge. It is under s. 531 (a) of the old 
Oivil P. O., and decides apparently on the 
basis of some unreported second appeal of 
the Madras High Oourt. I am unable to 
hold it asa binding authority. 

The lower Courts seem to me to have 
taken rulings on totally different facts and 
applied them to this case. This is more 
than a mere error of law. After considering 
the law applicable a failure to grasp the 
real point in issue is, in my opinion, a 
material irregularity, and for that reason 
this Court can interfere in revision. I hold 
that this award, if good in other respects, 
will bind the people who signed the refer- 
ence to arbitration, J also hold that this 
is a good award ofall the arbitrators in 
view of the fact that they were all made 
acquainted with the material parts of the 
evidence and all came to the same conclu. 
sion. I set aside the order of the lower 
Appellate Court confirming the order of 
the trial Court which dismissed the suit. 
I am however not able to pass final orders 
because the trial Court did not deal with 
the otherissues in its judgment at all, I 
therefore set aside the decree of the lower 
Appellate Court and send the case back to 
the trial Oourt for disposal on the other 
issues, All costs hitherto to be costs in the 
case as ultimately decided. 

S. Decree set aside. 

(6) 12 M 113. 


OUDH CHIEF COURT 
First Oivil Appeal No. 30 of 1937 
August 1, 1940 
Taomas, O. J. AND Bennett, J. 
RAM BARAN UPADHYA AND OTHERS 
— PLAINTIFFS —ÅPPELLANTS 


versus 
B. SHRI MADHO PERSHAD SINGH 
—DegrEnpant—RgsponDgnt 

Landlord and tenant- Under proprietary rights— 
Mere assertion of, for some period, if gives such 
right—Oudh Taluqdar's Relief Act (XXIV of 1870), 
sa 3—Ward, whose estale was in charge of manager 
under 8. 3 could not make reference to arbitra- 
tion. 

The mere assertion by 
proprietary right for some period cannot 
him under-proprietor. [p. 805, col. 1.] 

A ward whose estate has been put in charge of a 
manager under s.3 of the Oudh Taluqdar's Relief 
Act (XXIV of 1870), could not with impunity enter 
into contracts. As long as his disability continued 
he coultl not do anything detrimental to his inter. 
eat. [p. 805, col. 2.) 


a person of an under- 
make 
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Hence a reference made by such a ward'to arbi- 
tration during his disability, and an award made on . 
it are invalid, 4 


F. C. A. against the decree of the Addi- 
tional Civil Judge of Fyzabab, dated No» 
vember 30, 1935 


Messrs, Hyder Husain and H. H. Zaidi, 
for the Appellant. 


Messrs. H. D. Chandra, Sri Ram and R, 
D, Sinha, for Respondent No, 1, 


dudgment—This is a plaintifs’ first 
appeal against the judgment and decree 
of the learned Additional Civil Judge of 
Fyzabad dated November 30, 1936, dis- 
missing the plaintiffs suit. 

The plaintiffs brought the suit for pose 
session of properties mentioned in List A 
and fora declaration that they ware under- 
proprietors of properties in lists B to D 
attached to the plaint. It was alleged by 
them thatthe properties in lists A to D 
belonged to Hirde Ram, their predecessor- 
in-title, as an under-propristor by virtue 
ofa lease dated Asar Badi Panchami 1215 
Fasli granted by Bhaggu Khan, the former 
Taluqdar of village Pararam, that Sheo 
Balak inherited the property from Hirde 
Ram and was in posgession at the time 
of the first settlement, that after his death 
Mst. Sheorani, his mother, came into pose 
session of the property and she bequeathed 
it about 11 years ago to the plaintiffs’ 
father Mohan, that since then he and 
plaintiffs have been in possession as undere 
proprietors and that in any cass they had 
acquired under-proprietary rights by ade 
verse possession, It was further alleged. 
that out of the land which was in posses. 
sion of Hirde Ram 1 bigha and 16 biswas 
of specified numbers was exchanged and 
the plaintiffs have been in possession of 
the exchanged plots, | 

It appears that about 100 years ago 
Bhaggu Khan’sestate passed tothe Talug- 
dar of Khapradih estate and the village. 
Pararam in which the dispute property is 
situated has been in possession of Thakur 
Ram Swarup Singh, Thakur Anant Bahae 
dur Siagh and his widow Thakurain Sri 
Ram Kuar successively as Taluqzdara of 
Khapradih estate, The defendant Sri Madho 
Prasad Singh is the adopted son of Thakue 
rain Sri Ram Kuar. The plaintiffs alleged 
that since the first settlement, Sheo Balak 
and on his death his successors including 
the present plaintiffs have all along been. 
in possession of the property in suit ag 
under-proprietors, that they asserted this 
title against the taluqdar, that in 1238 
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Fasli the properiy was also given to the 
plaintifs against the then ialuqdar under 
an award. The alleged cause of action 
was the ejectment of the plaintiffs under 
a notice cf ejectment through the Revenue 
Ocurt on August 30, 1934, 

The defendant denied the plaintiffe’ title 
and right to the property in suit as under- 
proprietors, He stated that he was the 
adopted son of Thakur Anant Bahadur 
Singh, last male holder of the taluga, that 
the village in which the disputed property 
was siluated was mutated in his name, 
that he was entitled to ejectthe plaintiffs 
from the landin suitin which they were 
ordinary tenante. He denied the plaintiffs’ 
possession of the properties mentioned in 
lists B to D and contended thata suit for 
mere declaration was not maintainable. 


The learned Judge framed the following 
issues : 

“1, Are the plaintiffs under-proprietors of the 
properties specified in lists AtoD attached tothe 
plaint as alleged? 

If not, have the plaintiffs acquired under- 
proprietary rightain the property in suit by ad- 
verse possession for more then 12 years? 

3. Isthe suit for mere declaration maintainable ? 

4, To what reliefs are the plaintifis entitled and 
infrespect of which property ?” 

The plaintifis based their title on (1) 
the lease of birt shankalap alleged to have 
been granted by Bhaggu Khan to Hirde 
Ram before the British rule, (2) the award 
dated June 3, 1876, which was given by 
the arbitrators between Thakur Ram 
Swarup Singh, the then Taluqdar of Khap- 
radih estate, and Sheo Balak, (3) adverse 
possession, and (4) a will executed by Mat. 
Sheorani, mother of Sheo Balak, jin favour 
ct the plaintiffs’ father. The learned Judge 
decided Issues Nos. 1 and 2 against the 
plaintiffs holding that the lease of birt 
shankalap set up by the plaintiffs was not 
genuine, that the award (Ex. «) dated June 
30, 1876, was inoperative asit was made 
at a time when the estate was under the 
superintendence of the Oourt of Wards, 
that the will was inoperative and that the 
plaintifs kave failed to prove their title 
by adverse possession, He gave no finding 
on lesue No.3. He therefore dismissed the 
plaintiff's suit with costs, 

The learned Counsel on behalf of the 
appellants has argued only ore point, be- 
fore us namely, that under the award, 
Ex. 6, dated June 30, 18756, the plaintiffs are 
entitled to under- proprietary righte, 

B. Ram Swarup Singh was the Taluge 
davof Khapradih estate at the time when 
this award was made. The award is in 
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the writing of one Kamta Prasad, moharrir 
peshi of the taluqdar. As this isan importe 
ant piece of evidence in favour of the 
appellants we quote it in extenso. 

“B. Ram Sarup Singh Talugdar Khapradi 
sent for al of i. e. B. Tulshi Singh and 
OChandika Singh of Tharya, Bisheshar Pandey of 
Khapradib, Mohan Pandey of Mallawan and Sheo 
Ghulam Pandey of Inkari and said that for the 
last seven days Sheo Balak Pathik had offered 
Dharua and says that he would die and that his 
birt had been forcibly taken; that (Ram Sarup) 
should give up the birt otherwise he (Sheo Balak) 
would die and that (Ram Sarup) would be held 
sinful; that we should make enquiry and decide 
the matter and that Sheo Balak should go away and 
that Ram Sarup should be saved from sin; that we 
are the respectable persone of the locality and what- 
ever we decide Ram Sarup would accept it, We 
have investigated everything and enquired from Mian 
Abid Husain whether the birt was granted by 
his ancestors to Sheo Balak. Mian Sahib said 
that the birt was granted by his father Bhaggu 
Khan. 351 bighas were given to Hirday Ram. 
Knowing all this we decide that Sheo Balak had 
nothing to do withthe fields in possession of Babu 
Ram Sarup Singh. He should take 75 bighas of 
cultivated land, Bagat, jungle, groves, Parti and 
Talia which have been relinquished and are in pos- 
session of Sheo Balak by birt right. He should 
continue to pay Rs. 25 as Jama of the cultivated 
land. Heshould take as muafi what is written as 
rent free and take Dhanki wood from the jungle. 
He should not go against it. Both B. Ram Singh 
and S8heo Balak agreed to this decision. The 
eee are given below; Mitt, Jeth, Sudi 12, 1283, 

asti, 


The signatories of the award are dead 
and the plaintiffs examined P. W, No. 2, 
Madho Singh, and P. W. No, 3, Jata 
Shankar, to prove the signatures of their 
deceased fathers on the award. The learn- 
ed Judge has not relied on the evidence 
of these witnesses. He has also not presum- 
ed its genuineness though the document is 
more than thirty years old. He held as 


follows : 


aiis on May 12, 1876 Sheo Balak had instituted 
a suit in forma pauperis against the Court of Wards 
in charge of Khapradih estate for possession of 
this very property and his suit was dismissed on 
October 5, 1876, as he failed to prove himself to 
be'a pauper. So obviously during this time the 
Khapradih estate was under Oourt of Wards and 
its Talugdar Thakur Ram Sarup Singh waa then a 
minor. The award relied on by the plaintiffs seems 
to have been made during the pendency of this 
suit out of Court with the consent of the talugdar 
who was then a minor and under a disability as 
his estate was under the superintendence of the 
Court of Wards, So the award thus made was 
wholly inoperative and void and could confer no. 
rights on Sheo Balak.” 7 


There is no evidence on record to show 
why and when the estate was taken under 
the superintendence of the Oourt of Wards. 
Nor is there any evidence to show that the. 
taiugdar was then a minor, We do not 
knew Low the learned Judge has come to 
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the conclusion that Thakur Ram Swarup 
Singh’ was a minor. 

Exhibit 2is the plaint dated May 12, 
1876, filed by Sheo Balak Pathak against 
the Court of Warde Khapradih. ` The words 
in Urdu are “korat taluga Khapradih”. In 
this plaint Sheo Balak stated that village 
Pararam was the birt and self-acquired 
property of his ancestors for more than 200 
years, 

Exhibit 3 is the list of property. 

Exhibit 7is the list of numbers. 

Exhibit 8 is the judgment dated October 
5, 1876, The plaintiff had asked for per- 
mission to sue as a pauper and this judge 
ment shows that the Court held that he 
was not a pauper and his application was 
disailowed. 

It is thus clear that the award was made 
when these proceedings were pending. The 
learned Judge has therefore given the 
finding that as the proceedings were pend» 
ing and the estate was under the Oourt 
of Wards, the taluqdar was incompetent 
to enter into any contract with Sheo Balak. 

Under Chap. II, s. 3 of Act XXIV of 1870, 
(the Oudh Taluqdars’ Relief Act), which 
was in force at the time when the award 
was made, when an application was made 
on behalf of a talugdar, who was a minor 
orof unsound mind or whose estate was 
charged with debts or liabilities, by his 
guardian to the Ohief Commissioner, the 
Ohief Commissioner with the previous con» 
sent of the Governor-General of India in 
Oouncil could appoint an Officer called the 
Manager and vestin him the management 
of the immovable property. 

Under s. 4,cl, (3) (a) ofthe said Act the 
talugdar and his heir were incompetent to 
mortgage, charge, lease or alienate their 
immovable property or any part thereof, 

We have said that there is no evidence 
in the case showing why the estate was 
put under the charge of a Manager, but 
there can be no doubt thatit must have 
been done on account of some disability of 
the taluqdar, We therefore hold that Thakur 
Ram Swarup Singh Taluydar was not come 
petent to make a reference to the arbitra- 
tor and therefore the award even if genuine 
isinvalid. 

There are a large number of documents on 
record which go to show that the appellants 
are ordinary tenants, (vide Exs. 11 to 23 
khasras, khetaunis etc.), The mere asser- 
tion of an under-proprietary right for some 
period cannot make the plaintiffs under- 
proprietors. 

The learned Counsel on behalf of the 


RAM BARAN UPADIYA V. SHRI MADHO PRRSAAD SINGH (O UDH) 


805 


appellants argued that the Oudh Taluqdare’ 
Relief Act was a Special Act and it should 
have been proved that an application was 
made to the Chief Commissioner on behalf 
of the talugdar to put the estate under the 
superintendence of a Manager, that the 
Act could not be considered to be a substitute 
for the Oourt of Wards Act. At this length 
of time it is difficult, if not impossible, to 
prove that any application was made t> the 
Ohief Commissioner, but the fact remains 
that the estate admittedly was under the 
superintendence of the Court of Wards or 
a Manager, and as we have said, it must 
have been taken on account of certain dis. 
abilities of the taluqdar. 

It was further urged thatthe Act does not 
debar a talugdar from making a referenca 
aud therefore the award should be treated 
on the same footing as a decision of a Court 
of Law. We do not agree with this conten- 
tion. Itis absurd to think that a ward 
whose estate hag been putin charge of a 
Manager could with impunity enter inte | 
contracts, As long as hia disability conti- 
nued he could not do anything detrimental 
to his interest. 

The learned Oounsel on behalf of the 
respondent drew our attention to s, 173 of 
Act XVII of 1876, (the Ondh Land Revenue 
Act) which lays down that persons whose 
Property is under the superintendence of 
the Court of Wards shall not be compe» 
tent to create, without the sanction of the 
Court, any charge upon or interest in such 
property or any part thereof, 

This Act came into force on October 
10, 1876, while the award is dated Miti 
Jeth Sudi 12, 1283 Fasli, which corresponds 
to June 3, 1876, so itcan hardly have any 
application. 

We, therefore, hold that the appellants 
have failed to prove that they are u.der- 
proprietors. The suit was rightly dismissed 
by the lower Oourt. 

No other point was argued. 

We, therefore, dismiss the appeal with 
costs. 

We may mention that the learned 
Oounsel requested us by means of an 
application to accept four new documents 
in this Court to prove that Thakur Ram 
Swarup Singh was nota minor at the time 
when the award was made _ If the decision 
of the appeal had depended on the majo» 
rity or minority of Thakur Ram Swarup 
Singh we might have admitted those docus 
ments. As we have remarked there is no 
evidence to show how the estate was taken 
under the superintendence of a Manager, 
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nor has the learned Counsel for the appel- 
lants been able to throw any light. These 
documents were to be filed really to meet 
the finding of the learned Additional Civil 
Judge that Thakur Ram Swarup Singh 
was aminor at the time when the award 
was made. In our opinion, these docu- 
menis ore irrelevant, and we reject them. 
Let them be returned to the Counsel. 


s. . Appeal dismissed. 


ned 


SIND CHIEF COURT 
Full Bench 
Oriminal Reference No, 196 of 1940 
November 26, 1940 
Davis, O. J., Lopo AND Weton, JJ. 
EMPEROR-ProskcurToR 


versus 
KARIMBAKSH REHMATKHAN 
—ACOUSED 

Criminal Procedure Code (Act V of 1898), ss. 82, 
83—British Baluchistan is part of British India 
—Warrants issued by Courts there, can be executed 
in any part of British India—Magistrate exercising 
jurisdiction in Baluchistan Agency Territories cannot 
issue warrant for arrest of person in British Balu- 
chistan, 

British Baluchistan is part of British India, 
Therefore, warrants issued by Courts in British 
Baluchistan can be executed under s. 82, Criminal 
P. O., atany place in British India, Hence the 
action of the District Magistrate of Sibi in sending 
the warrant of arrest of an accused in the District 
of Nawabshab, under s. 88, is legal. 190 Ind. Cas, 
661 (2), Overruled. |p. 807, col. 2; p. 808, col. 2.] 

The Baluchistan Agency Territories are not part 
of British India, but are areas in which by lease, 
treaty or otherwise the Governor-General in Council, 
now to bereplaced by the Orewn representative, 
has acquired jurisdiction, Hence a Magistrate 
exercising jurisdiction in those places cannot issue 
a warrant of arrest of a person in British India and 
require its execution under s. 23, 173 Ind, Cas. 322 
(1), approved. [p. &09, col. 1) 


Or. Ref. made by the District Magistrate, 
Nawabshah. 


Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 


Weston, J.—This reference which con» 
cerns the legality of arrests in British India 
executed under s, 83, Criminal P. O., on 
warrants issued by Magistrates in Baluchis- 
tan territories has come before us on the 
following manner. In the year 1937, the 
First Olass Magistrate, Nasirabad, and Jhat 
Pat, in the Baluchistan Agency Territories, 
‘purporting to act under s. 83, Oriminal 

. P. C., sent a warrant to the District Magis» 
trate, Karachi, for execution against one 
Tahilram. The warrant was executed, but 


EMPEROR V. KARIMBAKSH RREBMATKHAN (SIND) 


19210 


the legality of the arrest was challenged 
and the matter came before a Bench òf this 
Court, which held that as Nasirabad and 
Jhat Pat are not within British India, a 
Magistrate exercising jurisdiction in those 
places cannot issue a warrant for the arrest 
of a person in British India, and require its 
execution under s. 83, Criminal P. O.: 
Tahilram Khanchand v, Emperor (1). The 
correctness of this decision was disputed by 
the political authorities, and after certain 
correspondence with the Govt. of India, an 
understanding was arrived at that when 
furtter opportunity arose, the decision in 
Tahilram Khanchand v, Emperor (1), would 
be reconsidered by this Court. 

This opportunity arose in May 1939, when 
the District Magistrate, Sibi, again purport 
ing to act under s. 83, Oriminal P. O , sent 
to the District Magistrate, Nawabshab, @ 
warrant for the arrest of one Karimbux, 
who was charged with the offence of murder. 
In view of a circular iasued follc wing the de- 
cision in Tahilram Khanchand v. Emperor 
(1),the District Magistrate, Nawabshab, re» 
turned the warrant unexecutéd, The Poli» 
tical Agent, Sibi, who is the District Magis- 
trate, Sibi, then addresséd this Oourt 
stating that the Sibi District forms part 
of British Baluchistan, representing that 
bis action in sending the warrant under 
s. 83, was legal, and requesting its execution, 
Bis letter with the accompanying warrant 
was forwarded to the District Magistrate, 
Nawabshah, who was invited to make a 
reference to thisCourt, so that the decision in 
Tahilram Khanchand v. Emperor (1), might 
be further considered, The District Magis» 
trate made a reference accordingly, which 
was heard by a Benchof thia Court, which by 
judgment [Emperor v, Karimbux Rahmatan 
(2)], dated September 29, 1939, held in effect 
thatthe Criminal P. O. applies to British 
Baluchistan and to the Baluchistan Agency 
Territories by order or by regulation made 
under the Indian (Foreign Jurisdiction) 
Order in Council, 1902, that these applica» 
tions of the Code must be taken as appli» 
cations to self-contained territories, and 
that reference to British India in the Code 
as applied must be taken to be reference 
to those self-contained territories, that is 
to say as references to British Baluchistan: 
and to the Baluchistan Agency Territories 
tespectively ; thatthe power of Magistrates 
in those territories to forward warrants 


(1) A IR 1938 Sind 46; 173 Ind, Oas. 322; 39 Or, Is 
J 298; 32 S L R 134; 10.R S 203, . 

(2) A I R 1940 Sind 154; 190 Ind. Caz. 661; 42 Or. L 
J49;13R S 121, 
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under s. 83 of the Oode as applied must 
be restricted to the territories to which the 

ode was so applied, and that Magistrates 
in those territories have no authority to 
require the service of warrants in this 
province orin other places outside those 
territories, 

Following this ‘decision the Advocate» 
General filed a petition requesting the grant 
of a certificate under s. 205, Govt. of India 
Act, 1935, for appeal to the Federal Court. 
When the learned Advocate-General was 
heard on this petition, it appeared to us, 
the Division Bench before whom the peti- 
tion came, that he now relied, in 
support of his contention that the deci» 
sion in Emperor v. Karimbuxr Rah- 
matan’s case (2), is wrong upon an 
argument which had not been advanced 
previcusly by him or considered by the 
learned Judges who decided that case and 
that if this argument based upon the fact 
that British Baluchistan is part of British 
India, had been raised or considered, the 
dscision in that case might well have been 
other than it was. We suggested therefore 
that the political authorities might con- 
sider the advisability of reeissuing the 
warrant against Karimbusx and having the 
matter again brought before this Oourt 
when it would be referred to a Full Bench; 
and as the learned Advocate-General stated 
that such a course would commend itself 
to Govt. the hearing of the petition for 
certificate under s. 205 was adjourned, A 
further warrant against Karimbaksh was 
then issued, and a further reference made 
to this Oourtand itis in this way that the 
matter isnow before a Full Bench. We 
are informed that the arrest of Karimbaksh 
has actually been effected in Baluchistan 
territory, but although the reference has 
ceased to have importance in relation to the 
particular facta the Advocate-General asks 
that we should consider it as it raises 
questions of general importance. 

Prior to the Govt. of India Act, 1935, the 
area geographically known as Baluchistan 
could be said to consist of three parts and 
for our present purpose this division can 
be considered as still existing. The first 
part comprises the States of Kulat and Las 
Bela which have their own administration 
and in which, generally speaking, British 
or British Indian enactments have no 
application. But with these States we are 
not concerned. The second and third parts 
consist of what are usually called the 
Baluehistan Agency Territories and British 
Baluchistan. The extent ofthese areas is 
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given at p. l, Vol. I of MacPherson (British 
Enactments in force in Indian States), and 
this shows that Sibi is part of British 
Baluchistan while Nasirabad is part of the 
Agency Territories. Although, as will be 
shown, very different considerations apply 
to these two parts, geographically they 
appear closely connected, and as the state» 
ment in MacPherson shows, areas from 
each part have been combined to form 
administrative units. It will be convenient 
We 
accept that the District Magistrate, Sibi, 
when issuing the warrant in respect of 
Karimbux acted asa Magistrate of British 
Baluchistan. There can be no doubt that 
British Baluchistan is part of British India. 
It was constituted a Chief Commissioner- 
ship as long.ago as 1887 under tbe Govt. of 
India Act, 1870, and has continued to be 
declared a Ohief Commissionership under 
successive Govt. of India Acts: see 8,58 of 
the Act of 1915, and s. 94 of the Act of 1935, 
That as a Ohief Oommissionership it has 
always been part of British India is clear 
from the Govt. of India Acts, creating 
Chief Commissionership, from the definis 
tion of British India in s. 3 (7), General 
Clauses Act, (Act X of 1897) and from 
the present definition of British India in 
g. 311 (1), Govt. of India Act, 1935, This 


last definition is as follows : 

“British India’ means all territories for the time 
being comprised within the Governors’ Provinces 
and the Chief Commissioners’ Provinces.” 


Acts of the Indian Legislature applices 
ble to the whole of Britieh India will 
apply proprio vigore Chief Commissioners’ 
Provinces save as excepted or modified by 
the Govt. of India Act or by special or 
local enactment. Section 96 (2), Govt, of 
India Act, 1935, now provides that no Act 
ofthe Federal Legislature shall apply to 
British Baluchistan unless the Governor- 
General in his discretion so directs. There 
does not appear to have been similar ex» 
clusion of British Baluchistan from the 
sphere of the Indian Legislature in the 
earlier Govt. of India Acta, but in all those 
Acts there was provision for legislation by 
the Governor-General in Council for special 
areas by means of regulation [see s. 1, 
Govt. of India Act, 1870 and s. 71 of the 
Act of 1915] and the Baluchishtan Code 
(1914) shews that this power to make regus 
lations was used extensively for British 
Baluchistan. The practice followed for 
legislation for British Baluchistan has been 
to emphasize in certain Acta of the Indian 
Legislature their applicability to British 
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Baluchistan by adding the words “includ- 
ing British Baluchistan” after the words 
“the whole of British India” in the appli- 
cation sections of those Acts, as for example 
in the Extradition Act (XV of 1903) and 
the Prisons Act (IX of 1894), and by regu: 
lation made under the sections of the 1870 
and 1915, Govt. of India Acts quoted 
above, to apply or extend other enactments 
with or without modifications and in cers 
tain cases to make purely local laws, Such 


a regulation is Regulation II of 1913, entitl- - 


ed a regulation to consolidate and amend 
the regulations declaring the lawin force 
in British Baluchistan. Section 3 of this 
regulation is as follows : 

‘(1) So much of each of the enactments specified in 
Sch. Iasis in force in the territories to which the 
enactment generally applies shall be deemed to be 
in force in British Baluchistan or in the part 
thereol specified in the schedule, subject to the 
modifications therein stated, and to any amendments 
to which the enactments are for the time being 
a ag in the territories to which they generally 
apply. 

(2) An enactment not comprised in Sch, (1) shall 
not be deemed to be, or to have been, in force in 
British Baluchistan or in any part of British 
Baluchistan unless it expressed, by special mention 
of British Baluchistan, or a part of British Balu- 
chistan, to extend thereto, or after the commence- 
ment of thia regulation, is extended thereto in 
exercise of the powers conferred by s, 5, Scheduled 
District Act, 1874, or by any other enactment for the 
time being in foree. . 

(3) The Local Govt. with the previous sanction 
of the Governor-General in Oouncil, may by noti- 
fication in the Gazette, of India declare that any 
enactment which is comprised in Sch. I, or which 
may, after the commencement of this regulation, be 
éxtended inexercise of any such powers as aforesaid, 
shall no longer be in force in British Baluchistan or 
jn any part of British Baluchistan specified in the 
notification. 


The Criminal P. O., 1898 is not one of 
those Acts in which British Baluchistan is 
specifically mentioned in the application 
section, but it finds place in Sch I 
of Regulation IL of 1913, and the modi» 
fications enjoined in its application are 
thoseof an earlier Regulation VII of 1896, 
which applied the then Criminal P. O. of 
1882 to ‘the whole of British Baluchistan so 
far as it can. be made applicable in the 
circumstances for the time being.’ The 
schedule to that regulation contained cer- 
tain modifications, but these modifications 
did not affect in any way the provisions now 
contained in chap. VI, of the present Code, 
and this chapter therefore applies to British 
Baluchistan in the same manner as it 
applies to British India. British Baluchis- 
tan is part of British India, and although 
the Oode has been applied to it by regula» 
tion, once it has been applied, in the 
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absence of express provision, there is no 
reason of ecnstruction for giving purely 
local meanings to general expressions 
appesring in the Code. If it was intended 
that references in the Code to British India 
should be read as references to British 
Baluchistan we think that this would have 
found place in the schedule of the applying 
regulation. For reasons to be stated shortly, 
we consider that in the application of the 
Code to the Agency Territories, which are 
not part of British India, itis a necessary 
implication that references to British India 
shall be read as references to Agency 
Territories. Butsuch an interpretation in 
the case of British Baluchistan would 
assist in no way to remove any incon» 
veniences which may arise from different 
considerations applying to two territories 
which administratively are closely connects 
ed. The power to legislate by regulation is 
confined to certain parts of British India. 
Such legislation in the absence of express 
provision cannot affect areas outside 
British India. Similarly legislation for 
areas outside British India is effected under 
one or other of the Orders in Council made 
under the Foreign Jurisdiction Act, 1890, 
and such legislation cannot affect British 
India. Even if the application of the 
Oriminal P.O. to British Baluchistan were 
taken to be self-contained, and references 
in the Code to British India were to be 
read as refererces to British Baluchistan 
this would not assist in enabling warrants 
issued by Qourts outside British Balu- 
chistan, as for example by Oourts in the 
Agency Territories, to be executed within 
British Baluchistan. 

While there is no argument of convenience 
to assist a restrictsd interpretation of the 
words “British India” in the application. of 
the Oode to British Baluchistan, there is an 
obvious argument of inconvenience against 
such an interpretation. For, if s. 82 of 
the (ode were to be read as “A warrant of . 
arrest may be executed at any place in 
British Baluchistan” there would exist no 
machinery for effecting the apprehension in 
British India of fugitive offenders from 
British Baluchistan. The Extradition Act 
applies to British Baluchistan as a part of 
British India and there can be no extrae 
dition between one part of British India 
and another. The Fugitive Offenders Act 
also could be of no assistance.. We consi» 
der therefore that warrants issued by 
Courts in British Baluchistan can be execut- 
ed under s. 82, Criminal P, O., at any place 
in Britieh India that the District Magistrate, 
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Sibi, acted legally in sending the warrant 
for the arrest of Karimbux to the District 
Magistrate, Nawabshah, under s. 83 and 
that the Bench decision in Karimbuc's 
case (2), therefore was not correct. It 
remains for us to consider warrants issued 
not by Courts in British Baluchistan, 
but by Courts in the Baluchistan 
Agency Territories as in Tahilram Khan- 
chand v. Emperor (1). The Agency 
Territories are not part of British 
India, but are areas in which by lease, 
treaty or otherwise the Governor-General 
in Council, now to be replaced by the 
Crown Representative, has acquired juris- 
diction. By the Govt. of India Act, 1935, 
special areas known as tribal areas have 
been created in Baluchistan. These areas 
are defined by s. 311 of Act as the areas in 
Baluchistan which are not part of British 
India or of any Indian State or of any 
foreign State. We sre not aware whether 
the tribal areas will include all the 
present Agency Territories, but except for 
a question arising under the Extradition 
Act referred to at the end of this judgment, 
this is not important for our present pure 
pose, as the Indian (Foreign Jurisdiction) 
Order in Council, 1937, amending the 
principal Order in Council of 1902, provides 
for the continuance of all orders, rules and 
so on made under the principal Order un- 
less expressly revoked or amended, 
Legislation for the Agency Territories, as 
for other administered areas in India, not 
forming part of British India, has been 
effected by notifications under the Order in 
Council 1902, referred to above, or under 
earlier Orders in Council; and the various 
enactments applied or made for these 
territories appear in Vol. I of MacPherson. 
In certain cases British Indian enactments 
have -been applied directly in whole or in 
part to the Baluchistan Agency Territories, 
but the general practice has been to apply 
such British Indian enactments as have 
been applied to British Baluchistan. By a 
notification made under the Order in 
Council, 1902, dated May 23, 1929 (Mac. 
Pherson Vol. I, p. 9) all enactments then or 
thereafter in force in British Baluchistan 
are to be deemed to be in force in the 
Agency Territories. As already seen these 
‘enactments include the Oriminal P. C. This 
attempt at securing bomogeneity in the 
two administered areas of Baluchistan is 
liable to be confusing, but when the 
fundamental difference between British 
Baluchistan and the Agency Territories, 
the one being part of British India and 


. 


EMPRROR v. KARIMBAKSH REAMATKHAN (SIND) 


809 


the other being outside British India is 
kept in mind, itis clear that the application 
to the Agency Territories of any British 
Indian enactment as in force in British 
Baluchistan differsin no way from an ine 
dependent application of that enactment 
to the Agency Territories, with any neces- 
sary modifications, but without any refer- 
ence to British Baluchistan, It ie necessary 
implication, if not expressly appearing in 
the notification, that when an enactment in 
force in British Indiais applied to terri- 
tory outside British India, reference to 
British India must be read as ree 
ferences to the territory to which the enact- 
ment is being applied. In individual ap- 
‘plications of British Indian enactments by 
notification under the Order in Council 
express provision for thisis usually made in 
the notification, but in the notification of ` 
May 23, 1929 there is only a very general 
clauge which reads as follows : 

“For the purpose of facilitating the application 
of any of the aforesaid enactments, notifications, 
Tules, orders or bye-laws, any Court in the said 
territories may construe them with such alterae 
tions not affecting the substance as may be neces- 


sary or proper to adapt them to theJmatter before 
the Court.” 


Even if the Courts of the Agency Terrie 
tories consider that this clause gives them 
latitute to execute warrants issued by 
Courts of British Baluchistan or even those 
issued by Courts in other parts of British 
India, a matter on which we have no infor- 
mation, this clause cannot modify the law 
enacted for British India by the Indian 
Legislature. It cannot operate to make 
the Agency Territories part of British India 
for the purposes of the Code, and it cannot 
throw upon District Magistrates in British 
India the duty of executing warrants issued 
by Courts not in British India. The 
learned Advocate-General in fact has cone 
ceded before us that Tahilram Khanchand 
v. Emperor (1), was correctly decided, and 
we have no hesitation in holding that it was 
correctly decided. We may remark that 
except perhaps for those areas in the 
Agency Territories which cannot be said to 
bethe territories of any State, and it is 
true that the definition of tribal areas 
suggests that there are such areas, no 
difficulty exists in obtaining under 
Chap. III, Extradition Act, the surrender of ` 
criminals who have fled from the Agency 
Territories to British India. No amendment 
of s. 7, Extradition Act, seems to have been 
made by the Adaptation of Laws Order in 
Council to meet the case of tribal 
areas, but whether or nct such amendment 
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is mecessary is a matter outside the scope 
of this reference, and we do not see reasons 
to considerit further. Our answer to the 
reference is that the warrant issued by the 
District Magistrate of Sibi for the arrest 
of Karimbakhsh in the District of 
Nawabshah could be lawfully executed in 
that District, ° : 
D. Answer Accordingly. 





MADRAS HIGH COURT 
Appeal No. 84 of 1938 
January 5, 1940 
Kine, J. 
SEVADAPPA GOUNDER— 

APPELLANT 


i versus 
K. V. NARAYANASWAMI AYYAR 
— RESPONDENT 

Provincial Insolvency Act (V of 1920), as. 4, 53— 
Mortgagor becoming insolvent after execution of mort- 
gage Suit by morigagee—Application under sa. 4 and 
53 by Oficial Receiver to same Court rejected and 
morigagee’s suit decreed—Appeal by Official Receiver 
against order of dismissal only and not against decree 
—Appeal held barred by res judicata—S. 53 held had 
no application—Subject-matter of s. 4, jurisdiction of 
Civil Court to deal with, 

Subsequently to the mortgagor's becoming insolvent 
after execution of the mortgage, the mortgagee in- 
stituted a suit to enforce the mortgage and an ap- 
plication under ss, 4 and 53, Prov. Ingol, Act was also 
put in by the Official Receiver to the same Oourt on 
behalf of the insolvent mortgagor. The suit was 
decreed and the application having been rejected the 
Receiver preferred an appeal against the order of dis« 
migsal only and not from the decree: 

Held, that the decree had become final, not being 
appealed against. The appeal therefore was barred 
on the principles of res judicata, Since the mortgage 
had been executed two years before the insolvency of 
themortgagor s. 53, did not apply. 88 Ind. Cas, 934 (1), 
102 Ind. Oas. 702(2) and Panchanada Velan v. Vaithi- 
natha Saatrial (3), distinguished. 

The existence of insolvency proceedings does not 
take away the jurisdiction of the ordinary Civil 
Court. Civil Court has jurisdiction to deal with the 
subject-matter of s. 4. 88 Ind. Oas. 934 (1), relied 
upon, 


A, against the appellate order of the 
age Court, Coimbatore, dated October 
18, 1937. 


Messrs. T. R., Venkatarama Sastry and 
M. Krishna Bharathi, ior the Appellant. 

Mr. C. V, Subramania Aiyer, for the Res- 
. pondent. 
“ Judgment.—The subject-matter of this 
appeal is a mortgage-deed execution by 
a person who subsequently became an 
insolvent. ‘The date of the mortgage is 
December 9, 1927 and the mortgagor 
was adjudicated insolvent in October 
1930. The appellant is the mortgagee. 
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In June 1931, he sued on his mortgage 
in the Court of the Subordinate Judge 
of Coimbatore. In August 1931, the Official 
Receiver applied in insolvency before the 
same Judge under ss, 4 and 53 Prov. Insol, 
Act, to have the mortgage seb aside. Ino 
October 1934 the Subordinate Judge decreed 
the appellant's suit and dismissed the 
application of the Official Receiver. Against 
the decree, no appeal was filed by the 
Official Receiver who contented himself 
with filing an appeal against the order of 
dismissal under the Prov. Insol. Act. That 
appeal was heard by the learned District 
Judge of Ooimbatore who reversed the 
decision of the learned Subordinate Judge 
and under s. 4 of the Act held that the 


. mortgage was not good against the rights 


of the general body of the insolvent’s 
creditors. This is now an appeal against. 
that order of- the learned District 
Judge. The only point upon which 
there has been any serious argument in 
this appeal is the question of res judicata 
which has been dealt with by the learned 
District Judge in para. 9 of his judg- 
ment. The argument in appeal is that 
the learned District Judge ought to have 
held that as thera had been no appeal 
against the decree of the Subordinate 
Judge, he was precluded by the rule of 
res judicata from disposing of the issue 
before him under s, 4, Prov, Insol. Act, 
The learned District Judge in disposing 
of the appeal says that there is really no 
substance in this contention: 

“Ag hes been just now said both the petition 
and the mortgage suit were tried together and 
common evidence taken in both by the consent 
of the parties, The governing litigation is the 
one on the insolvency side. As has been held in 
Official Receiver, Coimbatore v. Palaniswami Ohetty 
(1), it ie the duty of the Court executing the mort- 
gage-decree to give effect under s. 4, Prov. Insol. 
Act, to the decision in the insolvency inquiry.” 


It seems to me obvious that apart 
from any specific rulings which may be 
cited, the plea of ihe appellant before 
the learned District Judge on the ques: 
tion of res judicata is one which should 
prevail, There was a decree of a coms 
petent Court on the question of this mort- 


- gage which had not been appealed against. 


and therefore had become final. It was 
final and in full force and effect at the date 
when the learned District Judge heard the 
appeal and the learned District Judga 
ought to have recognized this fact and 
dismissed the appeal on that ground. It. 


(1) 49M L J 203; 88 Ind. Oas, 934; A I R1925 Mad. 
1051; 48 M 750; (1925) M W N 672. 
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remains however to consider two rulings in 
this donnection one of which has already been 
referred to by the learned District Judge 
and another of which has been brought to 
my attention during the course of the 
hearing of this appeal, Official Receiver, 
Coimbatore v. Palaniswami Chetty (1) is a 
case which is not directly in point.. The 
question at issue in that case was whether 
when proceedings under s. 53, Insol. Act. 
had been initiated by the Official Receiver, 
a suit on a mortgage which was then pende 
ing, ought or ought not to have been stayed, 
and the decision in the case was that the 
institution of proceedings under s. 53, 
Prov. Inso]. Act, in no way takes away 
the jurisdiction of the ordinary Civil 
Court to try a mortgage suit and that 
therefore the suit need not be stayed. 
There are, however, passages in the 
judgment which deal with the question 
of the concurrent jurisdiction of the Civil 
Court and of the Insolvency Court and 
there is an interesting distinction drawn 
by Wallace, J., between the position of 
the Official Reciver in defending a mort- 
gage suit and his position as petitioner 
under the Insol. Act, It is held by 
Wallace, J. that there may be certain 
defences aginst a mortgage suit which 
the Official Receiver impleaded in that suit 
is unable to put forward. For instance, 
it would not be competent for him to 
say that although the mortgage was true 
in fact and the mortgagor, i. e,, the insolvent 
had received the money covered by it, never- 
theless, the mortgage ought to be set aside 
in the interests of the general body of credie 
tors. Or, in other words, the Official 
Receiver might not be able to put forward 
some of the contentions which would justify 
him in filing an application under s. 53, 
But it cannot, 1 think, be held that in 
the present case, the Official Receiver in 
defending the mortgage suit was debarred 
in any way from putting forward the actual 
case, which he did in fact put forward both 
in the suit and in the proceedings under 
the Prov. Insol. Act. There is some ame 
biguity in the way in which his pleadings 
have been framed. Bat, as the case 
came finally to be disposed of by the 
learned Judge, it seems clear to me that 
his real case was that there was no considera- 
tion for the mortgage at all. Such a defence 
was a perfectly valid defence to be pat 
forward by him in his capacity as defen- 
dant in the mortgage suit, 
Thé distinction therefore which has 
been drawn in Official Receiver, Coimbatore 
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v, Palaniswami Chetty (1), is of no assiste 
ance to the respondent in the present. 
case. Nor can it be contended here that 
by virtue of the fact that proceedings 
are pending under s. 53, Prov. Insol, Act, 
the decision of the Insolvency Court must 
take precedence over any decree of the 
Oivil Court. No doubt it has been held 
in Official Assignee, Bombay v. Sundarachart- 
(2), that it is the Insolvency Court alone 
which is entitled to dispcse of the subjects 
matter of an application under 8. 53. 
But on the chronolcgy of this case, it is 
clear that s,53 cannot be applied at all. 
As has already been made clear, the 
mortgage was exected more than two 
years before the date of the insolvency.. 
Section 53 therefore does not apply and the 
only order that can possibly be passed 
under the Prov. Insol. Act to set aside 
the mortgage must be one under s. 4 I 
have been shown no authority which suggests. 
that the subject-matter of s, 4, Prov. Insol. 
Act, is one with which the Insolvency 
Court alone is concerned. On the other 
hand, as has already been pointed out 
in Official Receiver, Coimbatore v. Palani. 
swami Chetty (1), it is definitely held that. 
the existence of insolvency proceedings- 
does not take away the jurisdiction of the: 
ordinary Civil Oourt, 

The sscond case with which I must 
now deal ‘is Panchanada Velan v. Vaithi- 
natha Sastrial (3), That isa case decided: 
by a Full Bench of the Madras High. 
Oourt in which there were two cross. 
suits and an appeal was filed against 
only .one of them, the other decree being 
left without any appeal. It wasc ntended. 
that the Appellate Court could not dispose- 
of the one appeal which was filed on the- 
ground that the non-filing of the second 
appeal rendered the decree of the Oourt. 
Which was thus not appealed against final. 
The High Court held that the doctrine of 
res judicata could not apply to the facts. 
of that case. It observed that the 
subject-matter of the litigation in the 
two suits was the same, the evidence was. 
the same and the two suits were tried. 
together. 

“The doctrine does not apply when, as here, the- 
very object of the appeal, in substance if not in. 
form, is to get rid of the adjudication which. 
is eaid to render the question which the Appellate- 


Court is asked to decide res judicata, The tenant's 
appeal in his suit, if successful will have the- 


(2) 50 M 776; 102 Ind. Oas, 702; A I R 1927 Mad. 
694; 53M L J 209; 25L W 813; 38 ML T 40); (1927): 
MW N 685. ee 

(3) 29 M 333; 16M L J 63 (FB), 
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effect of superseding the adjudication on the land- 
lord’s suit.” 

At the same time the High Oourt points 
out that technically two appeals ought to 
Fave been filed, Finally they say: 

“It would lead to startling results if we were 
to hold that. an Appellate Tribunal is precluded 
from dealing with a question which comes before 
it on appeal because an inferior Court, upon the 
same facts, but in a case other than the case 
under appeal, had given a decision which had not 
been appealed against at the same time as the 
decision in the case under anpeal.” 
. lt is of course obvious from the facts 

of that case that, 
had been filed, it would have been filed 
in. the same QOourt as the first appeal 
‘and no question arises at all as to 
the competency of the Appellate Court 
to have decided the two appeals itself. The 
‘essential distinction in the present case is 
that the learned District Judge of Coimbatore 
was not competent to decide an appeal 
‘against the decree in tha mortgage suit as 
the amount involved in the mortgage suit 
was Rs. 11,200, An appeal therefore lay only 
‘tothe High Court. It seems to me that this 
is a fundamental distinction and renders 
the arguments of the learned Judges of the 
“High Courtin Panchanada Velan v. Vaithia- 
matha Sastrial (3), inapplicable to the facts 
of the present case. In the result, I am 
therefore of opinion that the learned 
‘District Judge in deciding this appeal 
‘ought to have decided it in the manner 
‘contended for by the appellant herein 
by holding that the subject-matter of the 
appeal before him was already res judicata 
I accordingly set aside his order and restore 
the order of the learned Subordinate Judge, 
with costs throughout. Leave to appeal is 
granted, ` 


NeD, Order set asids. 


amranata 


PATNA HIGH COURT 
Appeal from Appellate Decree No, 391 
of 1939 
December 16, 1940 
Harries, O. J. AND Manowar LALL J. 
JEO NARAYAN MAHTO—APPELLANT 
versua 
BUDHAN MAHTO ANp oraers— 
RESPONDENTS 
Registration Act (XVI of 1908), a. 47—Transfer 
of Property Act (IV of 1882), a. 54—S selling land 
toD on August 7, 1934 but deed registered on 
February 26, 1935—~S selling same land to P on 
August 17, 1934 under registered deed—Suit by P 
‘for possession against D—Sale deed in favour of D 
held operated from date of its execution and P got 
“mo title under his deed—S. 54 Transfer of Property 
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Act held did not affect position —PracticeRelief 
—Suit for possession—No claim for damages against 
any of defendants made upto stage of second appeal 
—Claim cannot be allowed. 

One S gold a piece of land under a sale-deed 
on August 7, 1934 to D but the sale-deed was 
registered on February 26, 1935. On August 17, 1934 
5 again sold the same landto P undera registered 
sale-deed of that date and P entered into possession 
but was dispossed by D. In F's suit for posses- 
gion: 

Held, that according to 8. 47, Regis. Act the sale- 
deed in favour of D operated immediately after 
its registration not from the date of registration 
but from the date of its execution, namely 
August 7, 1934, and hence D had a ‘good title by 
sale and subsequent sale to P did not give him 
any title. Section 54 T. P, Act did-not affect the 
position ag saleto Dwas made by a registered 
instrument, though registration actually took 
place after the date ofthe sale-deed to P and its 
registration. The sale to P was always subject tothe 
sale to the D being perfected by registration in which 
case nothing would pass to the P at all. 174 Ind. Oas 
372 (1), referred to. 

Where in a suit for possession no claim for 
damages had ever been made, up to the stage of 
second appeal, against any of the defendants, it is ` 
impossible for the High Oourt to allow the whole 
of the reliefs to be changed and to paas.a decree 
against one of the defendants against whom no 
claim had previously been made. 

A. from a decision of the Additional Sub- 
ordinate Judge of Patna, dated November 
5, 1938. 

Messrs. 5. M. Mullick and T. K. Prasad, 
for the Appellant. ; 

Messrs, Khurshaid Husnain, Ray Paras 
Nath and D. L. Nandkeolyar, for tho Rese 
pondents. 


Harrles,C. J.—This is a plaintiff's appeal 
from a decree of the learaed Additional 
Subordinate Judge of Patna dismissing his 
claim to possession of certain property. 

The suit giving rise to the appeal was 
brought by the plaintiff for recovery of 
Possession of 1.28 acres out of khata 
No. 169 of Mauza Saidpore. It appears” 
that one Shivanandan Mahto (defendant 
No. 8) held 7.55 acres of kasht lands in 
this mauza. On September 27, 1927, Shiva- 
nandan Mahto mortgaged his 7.55 acres of 
land as security for Re. 500 borrowed from 
the plaintiff. On August 17, 1934, Shiva- 
nandan Mahto sold 3.91 acres to the plain- 
tiff in full satisfaction of the mortgage 
dues which were then said to be Rs. 900, 
It is to be observed that 3,41 acres of this 
land sold formed part of the land which 
was the subject-matter of the mortgage of 
September 27, 1927. According to the 
plaintiff, he entered into possession of the 
land but was dispossessed of 1.23, acres 
thereof in March 1935 by the contesting 
defendant. Accordingly, he brougHt this 
suit for possession. Kh 
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The defence to the claim for possession 
was that Shivanandan Mahtoon August 7, 
1934, that is ten days before the sale to the 
plaintiff, had sold 1.28 acres out of the 
land later sold to the plaintiff, to the con- 
testing defendant. It appears that diffi- 
culties arose about the registration of this 
sale-deed, but it was eventually registered 
compulsorily on February 26, 1935. The 
contesting defendant contended that the 
moment his deed was registered he had 
good title to the land from the date of the 
saleedeed, namely August 7, 1934, That 
being so, Shivanandan Mahto could not ten 
days later, sell that same 1.28 acres of land 
to the plaintiff. 

In the trial Courtit was alleged inter alia 
by the plaintiff that the saleedeed to the 
contesting defendant dated August 7, 1934, 
was a fictitious and colourable transaction, 
and the learned Munsif so held and decreed 
the plaintiff's claim, The lower Appellate 
Court, however, disagreeing with the trial 
Court, held that this sale-deed of August 7, 
1934, was a genuine and bona fide tran» 
saction, and as it gave a good title to the 
contesting defendant the plaintiff who 
claimed title under a subsequent sale-deed 
could not dispossess him. Accordingly, the 
plaintiffs claim for possessicn was dise 
missed in its entirety. This second appeal 
first came before a learned single Judge 
of this Court who referred it to a Bench. 

On behalf of the appellant it has been 
contended that the lower Appellate Court was 
wrong in holding that the contesting defen- 
dant had a good title tothis 1.28 acres of 
land. It is urged that the execution of the 
sale-deed on August 7, 1934, gave the cons 
testing defendant no title to the lend and, 
therefore, on August 17, 1934, Shivanandan 
Mahto had every right to sell the land again 
tothe plaintiff. The plaintif immediately 
perfected his title by having his sale-deed 
registered, and, therefore, it is said the 
plaintiff had an indefeasible title on Febru- 
ary 26, 1935, when the sale-deed in favour 
of the contesting defendant was registered, 
‘Counsel contends that this subsequent 
registration could not possibly deprive the 
plaintiff of the title which he obtained by 
his saleedeed of August 17, 1934, coupled 
with immediate registration. 

Unfortunately, fcr the plaintiff a docu» 
ment which has been registered dates back 
to the date of its execution. Section 47, 
Indian Reg. Act, is clear and is in these 
terms :— 


“A reBistered document shall operate from the 
time from which it would have commenced to 
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operate if no registration thereof had been required. 
or made, and not from the time of its registration.” 


It is, therefore, clear that the sale-deed 
in favour of the contesting defendant dated 
August 7, 1934, operated immediately after 
its registration not from the date of regise 
tration which was February 26, 1935, but 
from the date of its execution, namely 
August 7, 1934, If the sale-deed operates 
from this latter date, then it is clear that 
the contesting defendant had a good title 
by sale and that a subsequent sale to the 
plaintiff of the 1.28 acres of land could give 
the latter no title, 

Counsel for the appellant has urged that 
effect cannot be given to s. 47 by reason of 
the provisions of s. 54, T. P, Act, which 
provides that a sale of property of the value 
of over Rs. 100 can be made only by a 
registered instrument. The sale to the 
contesting defendant, however, was made 
by a registered instrument, though regis- 
tration actually took place after the date 
of the saleedeed to the plaintiff and its 
registration, In: my view the sale, to the 
plaintiff was always subject to the sale to 
the defendant being perfected by regis- 
tration in which case nothing would pass. 
to the plaintiff at all. i 

The view which I have expressed has 
already been accepted by this Court in the 
case of Faiyazuddin Khan v. Mst. Zahur 
Bibi (1). In that case a deed relating to. 
certain properties requiring registration 
was executed, and before it could be regis» 
tered the properties were attached. A 
Bench of this Court held that the attach- 
ment did not prevail against the deed as the. 
deed when registered took effect from the: 
date of its execution. 

For these reasons, lam satisfied that the 
lower Court was right in holding that the. 
contesting defendant had a good title to 
this land in dispute, namely 1.23 acres and, 
si, the plaintif’s claim was bound to 
ail. 

Mr, Sushil Madhav Mullick, has, however, 
urged that he is entitled to a decree for 
damages against Shivanandan Mahto, def- 
endant No, 8, and that we should at least. 
give him a money decree against this def- 
endant. Itisto be observed that no claim: ` 
for damages has ever been made up to this. 
stage against any of the defendants, and it 
is impossible for this Oourt to allow the 
whole of the reliefs to be changed and to- 
pass a decree against defendant No. & 
against whom no claim has previously been 

(1) 19 P L T 383; 174 Ind, Oas. 372; 4 BR 433; A I R- 
1938 Pat 134; 10 R P 506. : 
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made.: I express no opinion as to whether 
the plaintiff has or has not a cause of action 
against defendant No, 8; but it appears to 
me that if he has a cause of action he must 
enforce it by another suit. Relief cannot 
be given to the plaintiff as against defen- 
-dant No, 8 in these proceedings. 

No other point has been taken in this 
appeal, and I would, for the reasons already 
given, dismiss the appeal with costs to the 
contesting defendant-respondent No. 1. 


Manohar Lall, J.—I agree. 
LA Appeal dismissed, 


erent, 


LAHORE HIGH COURT 
First Appeal No. 218 of 1239 
June 2], 1940 
Tux OHAND Anp Beoxatr, JJ. 
Smt. NANKI DEVI—PLAINTIRE 
—APPHLLANT 
rersus 
MADHO RAM AND OTHERS -— DEFANDANTS 

— RRSPONDENTS 
Hindu Law—Debts—Joint family—Money borrow- 
ed on mortgage by managing member of trading 
family for payment of debtse—Suit on mortgage— 
Mortgagee trying his best to procure evidence re» 
garding nature of  debte—Defendants deliberately 
withholding documentary evidence in form of ac- 
count-books—Circumatances held sufficient to raise 
presumption that mortgage was for payment of ante- 
-cedent debts by managing member and was binding 

on family property. F , ; 

The managing member of a joint Hindu family 
engaged intrade, who was known to haveconduct- 
-ed transactions on credit, borrowed money on mort- 
gage for the payment of debts, in respect of which 
pressing demands had been made from the family, 
-and the only other elder member of the family was a 
party to the transaction. The plaintiff mortgagee did 
her best to procure the necessary evidence with re- 
gard to the nature of those debts. The documentary 
-evidence in the form of accounts though available 
had been deliberately withheld by the other side. 
The defendants could have produced some evidence 
with regard tothe circumstances under which the 
mortgage was created but they made no attempt to 


O80; 

Held, that these circumstances, taken together, 
were sufficient to raise a presumption that the 
-mortgage debt was raised for payment of antece- 
dent debts by the managing member and so was 
binding on the family property. 39 Ind. Oas, 659 
(1), 50 Ind. Oas. 775 (2), 147 Ind, Oas, 903 (3) and 
-98 Ind. Oas. 1031 (4), relied on. 


F. A. from the decree of the Sub- 
J udge; First Olass, Ambala, dated March 15, 
1939. 


Messrs. Jagan Nath Aggarwal and K.C. 
Bedi; for the Appellant. 


Messrs. Mehr Chand Mahajan and Tek 
-Chand, for the Respondents, 
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Beckett, J.—This case is founded on a 
mortgage deed executed on May 10, 4927, 
in favour of Ram Chandar, deceased. The 
deed was executnd by Gopi Ramon his own 
behalf and on behalf of his two minor sons 
and also by Madho Ram, another son of 
Gopi Ram, who had attained majority, The 
mortgage was for Rs. 6,000, secured on 
certain house property in Ambala Canton- 
ment and carried interest. Interest pay- 
ments continued up to 1934, about which 
time Gopi Ram died. Ram Ohandra also 
died and the present suit, for realization of 
the mortgage debt with the balance of 
interest due, by sale of the mortgaged pro- 
perty, was brought by his widow on April 4, 
1938. The svit was brought against the 
sonsof Gopi Ram. Madho Ram did not 
attempt to defend the suit and proceedings 
against him were ex parte. Om Parkash, 
wto subsequently attained majority, defene 
ded the suit on his own behalf and on 
behalf of his two minor brothers, of whom 
the younger appears to have been born 
after the execution of the mortgage deed. 
The defence was in the first place, that no 
mortgage was executed and no money recei- 
ved, and, secondly, that the property was 
ancestral and that there was no valid neces- 
sity for the mortgage, As regards the exe. 
cution of the mortgage, it has been proved 
and is no longer in dispute. It is also not 
disputed that the mortgaged property was 
the ancestral property of joint Hindu family 
consisting of Madho Ram and those of the 
defendants who were then alive. The only 
question is whether necessity for the 
mortgage has been proved. 

Gopi Ram was a shopkeeper in Kabari 
Bazar in Ambala Cantonment, who carried 
on business with one Banu Mal for some 
years, and it isin evidence that he some- 
times purchased timber on credit. The 
mortgage deed, Ex, Pe], recites that the 
family owed money to different persons 
who were making pressing demands and 
that the money was being borrowed for the 
purpose of paying the debts due from it 
The plaintiff produced her husband’s books 
of account to prove payment of the debt 
money and subsequent payment of interest, 
To prove necessity of the mortgage she 
summoned, in the first place, the son of a 
neighbouring shopkeeper in the Kabari's 
Bazar. He stated that his father had kept 
accotnts and that he had inherited his 
father’s assets, but he could not produce 
the books of account, The plaintilf also 
summoned Ram Ohandar, who admitted. 
that Gopi Ram had paid money up to 1931. 
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or 1932, and Banu Mal, Gopi Ram's previ» 
ous partner. On two successive hearings, 
they failed to appear and put in medival 
certificates to excuse their absence, The 
trial Court held that the certificates were 
false and issued warrants for their arrest. 
Ram QOhandar then appeared and stated 
that he kept regular accounts but was 
unable to produce his accounts for 1927, 
which must have been mislaid. Banu Mal 
also admitted that he kept accounts but 
stated that there had been a partition 
between him and another partner and that 
he could no longer produce them. Finally, 
.the plaintiff summoned Madho Ram, the 
eldest member of Gopi Ram’s family, to 
produce the family accounts. He failed to 
do so, and the plaintiff gave him up. In cone 
sequence of this failure on the part of the 
plaintiff to produce direct evidence of the 
debts, for the discharge of which the mort- 
gage debt was raised, the trial Oourt has 
held that the mortgage cannot be treated 
as a valid charge on the joint Hindu family 
property. It has, however, held that the 
mortgage was a valid charge on the share 
ot Madho Ram, who was personally a party 
to the transaction, and has granted a preli- 
minary decree for the sale of one-fourth 
of the property only. The plaintiff has 
appealed against this decree, claiming that 
the whole property should be brought to 
sale. In Murugesam Pillai v, Gnanasam- 
bandha Pandara Sannadhi (l), their 
Lordships cf the Privy Council made the 
following remarks; 

“A practice has grown up in Indian procedure of 
thosa in possession of important documents or 
information lying by, trusting to the abstract doc- 
trine of the onus of proof, and failing accordingly 
to furnish tothe Courts the best material for its 
decision, With regard to third parties, this may be 
right enough: they have no responsibility for tha 
conduct of the suit; but with regard to the parties 
to the suit; it is, in their Lordships’ opinion, an 
inversion of sound practice for those desiring to 
rely upon a certain state of facta to withhold from 
the Court the written evidence in their possession 
which would throw light upon the proposition, 
The present is a good instance of this bad practice. 
It is proved in the case by the first witness that 
‘the mutt has regular fair day-books; they are not 
now before the Court; ledgers are also maintained 
in the mutt.’ These ledgers and day-books were in 
the possession of the defendants or those of them 
who were heads of the institution, and they are not 
put in evidence, The proposition that these defen. 
dants challenged was that the expenses incurred 
had been incurred for the mutt and were necessary 
for its purposes, The best assistance to a Oourt of 


(1) 40 M 402; 39Ind Cas. 659; A I R1917 P O 
6; 4414 98-21 M L 1 288,32 M LJ 369;15 A 
L J 281; 1 P L W457; 5 L W 759; 21 0 WN 761; 
19 bom L R 4:6; 25 O LJ 589; (1917) M W N 487 
dP O. f 
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Justice would have been a scratiny of these docue 
ments, and their Lordships feel free to- conclude 
that if they had been by their entries confirma- 
tory of the defendants’ view the defendants would 
have brought them into Oourt.” 

Reference to these observations was made 
in Gurusami Nadan v. Gopalaswami 
Odayar (2). The circumstances of that case 
were described as follows ; 

“It is contended for the appellant that the plain- 
tiffs have not shown that the debt was contracted 
by the late Rathnaswami Nadar for purposes 
binding on the family. The members of the temple 
committee who advanced the loan are dead, the 
clerk whom they called (P. W. No. 8) was unable to 
speak from personal knowledge, and the witnesses 
connected with the defendants whom the plain- 
tiffs put into the box were not anxious to help 
them, so that thera is a dearth of direct evidence. 
The books of the defendants’ firm if produced 
would show whether the money advanced was 
utilized in the business and the debt was treated 
as afamily debt. The plaintiffs summoned the 
defendants to produce their books, but the defend- 
ants failed to produse them or to explain their 
failure, and also abstained from going into the 
box relying on the weaknesses of the direct evi- 
dence for the plaintifs. The defendants were 
under a duty to produce their books when sum- 
moned or to account for their failure to do go; 
and, as they have done neither, a presumption 
arises under s. 114 (g), Evi, Act, that the books 
if produced would have been unfavourable to their 
case and would have shown that the money was 
borrowed for the purposes of the business, which 
is in accordance with the general probabilities of the 
case, 


After referring to the raling of the Privy 
Council, Wallis, O. J. went on to hold ; 

‘There was no doubt other evidence for the plain- 
tiffs in that case, but the presumption against the 
defendants arises whether the plaintiffs have any 
evidence or not, and in my opinion it is clearly 
enough to shift the burden in this case assuming 
itto be on the plaintiffs and to throw on the de- 
fendants the onus of proving that the debts in 
question were not incurred for joint family pur- 
poses.” 

It was further suggested that in the case 
of a joint trading family it is open to quese 
tion whether the presumption should not be 
that a debt raised by the managing member 
of such a family is binding upon the other 
members, A similar case cams before the 
Privy Council in Jogannath v. Shri Nath 
(3) in which the judgment was delivered 
by Sir Joha Wallis, The head of a joint 
Hindu family executed a sale deed of part 
of the ancestral property; a son and a. 
grandson witnessed the dead. About 
twelve years later several junior mem: 


(2) 42 M 629; 50 Ind. Oas. 775; AI R 1919 Mad. 
444; 86 ML J 568; 9L W 547; (1919 M W N 
301, 4 

(3) 56 A 123; 147 Ind. Cas, 903; 6R P O 9714 
OW N 291; A IR 1934 PO 55; 66 ML J 321; 39 
L W 295; 388 O WN 421; 36 Bom. L R 416; 590 
L J 167; (1981) M WN 298 (PO i 
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bers of the family, mostly minors, sued to 
set aside the deed, At the trial no evidence 
was given of fraud and no member of the 
family who knew anything about the sale 
or the circumstances attending it was called. 
It was held that the facts disclosed raised 
at least a prima facie case that the sale was 
for family necessity and to discharge ante- 
cedent debts binding on the family. It was 
further beld that the suit should be dis» 
missed as being clearly collusive. Ia that 
case also, the sale deed recited that the 
managing member of the family was hard 
pressed for money to pay the debts which 

. he had incurred. Again, in Masit Ullah v. 

Damudar Prasad (4), a similar case was 
brought to set aside the sale of joint 
family property by the father of the plain- 
tiff. It was held that the father, who 
was in collusicn with his son, had deli- 
berately withheld his evidence which 
would have shown how the rest of the con- 
sideration had been applied. 

It will be seen that the circumstances of 
these cases present many striking similari- 
ties with the facts of the present case, 
particularly those in Gurusami Nadan v. 
Gopalaswami Odayar (2), The only argu- 
ment which Mr. Mehr Chand for the 
contesting defendants has been able to 
advance as a reason for not applying the 
same principle is that there is no direct 
evidence that Gopi Ram kept accounts of 
his own. It is however in evidences that 
accounts hooks were kept by other shop- 
keepers of the same class, with whom Gopi 
Ram traded, including his own partner in 
business. When Om Parkash appeared as 
his own witness, he only stated that he did 
not know whether his father kept any 
baht. Incidentally, when examined at the 
beginning of the trial, he went so far as to 
say that he could not even indentify his 
‘father’s handwriting. It is difficult to be 
lieve that all documentary evidence with 
regard to the circumstances leading to the 
mortgage could have entirely disappeared 
and there is nothing on the record to show 
that the defendants made the slightest at- 
tempt to ascertain those circumstances, 
although they were in a very much better 
Position to do so than the widow by whom 
the suit was brought. On the contrary, 
there are distinct indications that collusive 
efforts were made to suppress any evidence 


(4) 48 A 518; 98 Tnd. Oas, 1031; AIR 1926 P O 
105, 53 I A204;3 OWN 721; (1926) M W N 818; 
24 L W 551; 44 OL J 321; SIM L J 792; 28 Bom, 
L R1402; 7P LT 815 25 ALJ 1; 31 OW N 
293; 38 M LT 77( O). : 
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which might be of assistance to her in the 
cade. . . 


The circumstances in the present case 
are that the managing member of joint 
Hindu family engaged in trade, who .is 
known to have conducted transactions on 
credit, borrowed money for the payment of 
debts, in respect of which it was said that’ 
pressing demands had been made from the 
family, and the only other elder member of 
the family was a party to the transaction. 
The plaintiff did her best to procure the 
necessary evidence with regard to the 
nature of those debts, There is every reason 
to suppose that documentary evidence in- 
the form of accounts was available and 
there is every reason to support that this 
evidence has been deliberately withheld by 
the other side. It is at least certain that the 
defendants could have produced some evi- 
dence with regard to the circumstances 
under which the mortgage was created and 
they have made no. attempt to do ao,. We- 
consider that these circumstances; taken. . 
together, are sufficient to raise a presump: 
tion that the mortgage debt was raised for 
payment of antecedent debts by the manag- 


“ing member and so is binding on the family 


property. For these reasons, we accept the 
appeal and grant the plaintiff a preliminary ` 
decree for the sale of the whole of the 
mortgaged property in realization of the 
mortgage debt. The plaintiff will receive 
her ests in both Oourts. : 


B. Appeal allowed. 


BOMBAY HIGH COURT 
Oriminal Reference No. 115 of 1940 
September 12, 1940 
Beaumont, O. J. AND Wassoopew, J. 
EM PEROR—Prosgcorce 


. Versus 
SHIRINBAI SORABJI NAGPURW ALA— 


Acovsgp. 

Bombay District Municipal Act (III of 1901), 
s. 48—_By-laws, making of, procedure—By-law to be 
made by passing resolution after its sanction by 
Commissioner. 

Under s. 48, Bom. District Municipal Act the by- 
laws have to be made with the previous sanction 
of the Commissioner. The only way inwhich a 
Municipality can make a by-law is by passing a 
suitable resolution, so that the resolution must be 
passed after the sanction of the Commissioner has 
been obtained. Therefore, ‘it is wrong to say, 
that as soon as the sanction of the Commissioner 
is given, the proposed by-law at once. becomes ope. 
rativo; It must then be brought before tfe Mani- 
cipality and considered. Where the Commissioner 
makes material alterations in the draft, thé Muni- 
cipality must follow the provisions of sub-s. (2) of 


a 
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6 48, and invite criticism upon the altered by- 
law, because the fact that the public have approv- 


. ed of theby-law in one form is no justification for 


passing it in another form. 


"Or. Ref. made by the Sessions Judge, 


| Thana. 


. Mr. R, A. Jahagirdar,. Govt. Pleader, for 
the Crown. | 

Messrs. G. C. [O'Gorman and K. B. 
Sukhtañkar, for the Accused. 


Messrs. M. C. Setalvad (Advocate-Gsneral) 


. and A. A, Adarkar, for the Complainant. , 


. Beaumont, C. J.—This is a reference 
made by the Sessions Judge of Thana. The 
accused was convicted by the Magistrate of 


infringing by-law 3 of Chap. LI of the by- 


laws of the Municipality of Vile Parle, and 
the learned Sessions Judge takes the view 
that there are no by-laws of the Municipa- 
lity of Vile-Parle, and that therefore the 


- conviction. was necessarily illegal, The posi» 
_ tion ‘of the .matter is this. 


In 1932: the 
Municipality were minded-to make some 


by-laws, and they prepared some draft by- | 


laws and sent.them to the Commissioner, 


“and the Commissioner made certain altera- 
‘tions in Various by-laws, but did not alter 


Chap. III which contained the by-law said 
to have been broken, and sent the draft, 


“ag altered, back to the Municipality. The 


Municipality then invited criticism under 
the Act upon the by-laws as altered, and 
eventually did nothing further. They never 
adopted the by-laws as altered by the Com- 
missioner. The contention of the complains 
ant is that, inasmuch as Chap. III was not 


‘altered or modified by the Commissioner, 


that Chapter must be deemed to have been 
passed and to have come into operation. 
The question turns on the construction 
of s. 48, Bom. District Municipal Act of 1901. 
Sub-s. (1) of ‘that section provides that 
every Municipality may from time to time, 
with the previous sanction of the Commis- 


` sioner, make by-laws on various subjects. 


Then sub-s. (2) provides that every Muni» 
cipality shall, before making any by-law 
under the section, publish a draft of the 
proposed by-law, together: with a notice 
specifying a date on or after which the 
draft will be taken into consideration, and 
shall, before making the by-law, receive and 
consider any objection or suggestion with 
respect to the draft which may be made in 
writing by any person before the date so 
specified. Then sub's. (3) provides that when 
any by-law made by.a Municipality is sub» 
mitted tothe Commissioner for sanction, a- 
copy of the notice published as aforesaid, 
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and of every objection or suggestion so 
made, shall be submitted for the informa- 
ne of the Commissioner along with the by- 
aw. 

Now, itis to be noticed that the by-laws 
have to be made with the previous sanction 
of the Commissioner. It seems to me that 
the only way in which a Municipality can 
make a by-law is by passing a suitable reso- 
lution, so that the resolution must be passed 
after the sanction of the Commissioner kas 
been obtained, Therefore it seems to me. 
wrong to say, as the learned Advocate- 
General does, that as soon as the sanction 
of the Commissioner is given, the proposed 
by-law at once becomes operative. I do not 
think that it does, I think that it must 
then be brought before the Municipality 
and considered. Where the Oommissioner 
makes material alterations in the draft, I 
am disposed to think that the M unicipality 
must follow the provisions of sub-s, (2) of 
s. 48, and invite criticism upon the altered 
by-law, because the fact that the public. 
have approved of the by-law in one form is 
no justification for passing. it. in another 
form. ‘in tke present ‘case it may be that, 
inasmuch as the Commissioner had not 
altered the Chapter in which the particular 
by-law was contained, it was not necessary 
to invite any further criticism upon that 
chapter, But Iam clearly of opinion that, 
in order to bring Ohap. III into operation, it 
was necessary to have a resolution of the 
Municipality, and’ non constat that . the 


' Municipality would have been prepared to 
“bring into operation one chapter without 


the others. Inasmuch as they never passed 


_ Such a resolution Iam clearly of opinion, 


that the learned Sessions Judge is right and 
that there are ne by-laws in existence. We 
accept the reference and set aside the con» 
viction. Fine and process-fee, if paid, to be 
refunded. 

D, Conviction set aside. 





MADRAS HIGH COURT 

Criminal Revision -Oase No. 713 of 1940 

Oriminal Revision Petition No. 672 of 1940 
September 11, 1940 
Laxsumana Rao, J. 
In re, T. 8, ANANTHANARAYANA IYER 
AND ANOTHER—PRTITIONERS 

Madras Prevention of Adulteration Act (III of 
1918) s..5(1)(b)—Servant of person storing ghee for 
sale, if can be convicted. : 

A servant of a shop-keeper who had stored ghee 
for sale cannot be said to have stored the ghee for 
sale and cannot’be convicted under s,.5 (1) (b) of 
Act Til of 1918. | ; | 
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' Or. R. Oase, Or. R. P. under ss. 435 and 
439 of the Oriminal P. O., 1898, praying 
the High Court to revise the judgment of 
the Court of the City First Olass Magistrate 
of Madura in Oriminal Appeal No, 42 of 
| 1940 (C. O. No. 58 of 1940 on the file of the 
. Court of the 2nd Class Magistrate, Madura 
“ Town). 
Mr. N. S. Srinivasan, for the Petitioners. 
The Public Prosecutor, for the Crown. 


Order.—The ghee was stored for sale by 
the first petitioner the hotel keeper and his 
guilt under s. 5 (1). (b) of Act ITI of 1918 
admits of no doubt. But the second peti- 
tioner the servant cannot be said to have 
stored the ghee for sale and his conviction is 
unsustainable. The conviction and sentence 
of the seccnd petitioner are, therefore, set 
aside and the petition is dismissed as 


regards the first petitioner. 
Nv Be Order accordingly. 


ena 


ALLAHABAD HIGH COURT 
First Appeal No. 26 of 1939 
October 21, 1940 
IQBAL AHMAD AND VERMA, JJ. 
RAMJATAN PANDEY——OREDITOR— 

APPELLANT 


veTSUs 
SOMESHWARI PRASAD DUBE AND 
OTHARE-—[DEBTORS-— RESPONDENTS 
U. P. Encumbered Estates Act (XXV of 1934), 
ss. 14,9, 13, 4—Scope of enquiry under as. 14, 9 
and 13, tf restricted to claims with respect to debts 
due from landlord on date of application under s, 4 
~—Claims in respect of debts advanced after passing 
of order under a. 6—Special Judge, if can adjudi- 
. cate upon—Proper procedure— Suit by, creditor to 
recover aforeaid debts—Anomaly in provisions of a. 7 
pointed out. . g 
It ig not within the province of Courts of law to 
` depart from the natural and ordinary meaning of the 
words used when those words are capable of one and 
only one interpretation, The words in sub-s, (2) 
of s. 14 areof unambiguous import anda Court of 
law has no option but to give effect tothem. They 
clearly indicate that the scope of aninquiry under 
s. 14 is restricted and the jurisdiction of the Spe- 
cial Judge is confined to an examination of the 
claims with respect to debts due from the landlord 
“on the date of an application under s. 4" and 
with a view to harmonize the various provisions 
of the Act, ss. 9 and 13 must be read as contem- 
plating claims against the landlord only with res- 
pect of debts advanced before the date of the ap- 
plication under s. 4, Hence the claims of the 
creditor who advances a loan to a landlord after 
the passing of the order under s.6cannot be ad- 
judicated upon by a Special Judge’ in accordance 
with tbe provisions cf s, 14. He should not, however, 
. dismisa ” his claim. He should, on the other hand, 
say that he could not make any determination in 
yespect of the claim. The creditor can file suit to 
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“recover such debts and execute his decree under a, 7 
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(2) and (3) of the Act. : . 

Anomaly in the provisions ofs;.7, U. P: Encum. 
Estates Act pointed out. 

F. A. from an order of the Special Judge, 
o Grade, Gorakhpur, dated September 19, 
1938. 


Mr. Govind Das, for the Appellant. 
5 Mr, Jagat Behari Lal, for the Respon- 
ents, ` 


Iqbal Ahmad, J.—Thisis an appeal by a 
creditor against an order of Special Judge, 
first grade, exercising jurisdiction under the 
Encum. Estates Act (XXV of 1934), dis- 
missing the claim preferred by the appel- 
lant, The case furnishes a remarkable 
instance of the anomalies which arise by a 
literal interpretation of the various provi» 
sions contained in the Act and points to the 
desirability of the Legislature stepping in 
ana making suitable amendments in the 

ct. : 
The question that arises for decision is 
whether claims preferred by creditors who 
advanced debts to landlord-applicants after 
the passing of the order under s, 6 of the 
Act, can or cannot be adjudicated upon by 
a Special Judge in accordance with the pro= 
visions of 8.14 of the Act. The question 
arises under the following circumstances : 
The landlord-applicants. who are the rese 
pondents in the present appeal, filed an 
application before the Oollector under s. 4 
of the Act on April 15, 1936. The Collector, 
on May 4, 1936, passed an order under s. 6 
of the Act forwarding the application to the 


Special Judge. Thereafter on May 24, 1936, 


Ramjatan Pandey, the appellant in the 
present appeal, is alleged to have advanced 
to the respondents asum of Rs, 1,600 on the 
basis of a promissory note, The landlord- 
applicants filed a written statement in 
accordance with s. 8 of the Act and there- 
after the notices prescribed bys. 9 were 


“published and issued. Ramjatan Pandey 


then filed a written statement claiming the 


-amount due to him on the basis of the pro- 


missory note. The Special Judge “dismiss- 
ed" the claim holding that, as the debt 
claimed by the appellant was advanced after. 
the application under s,4,he had no juris- 
diction to examine the claim of the appel- 
lant or to pass a decree in his favour. This 
decision of the Special Judge is unassailable 
in view of the clear wording of sub-s, (2) 
of s. 14 which enacts as follows : œ 
“The Special Judge shall examine each claim... 

and.. .. shall determine the amount, if any, due 
from the landlord to the claimant on the date of the 
application under s. 4." i 


`~ 


s 
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- It 18 clear from this provision that the 
scope of an enquiry under s. 14 is res- 


tricted, and the jurisdiction of the Special , 


Judge is confined to an examination of the 
claims with respect to debts due from the 
landlord “on the date of the application 
under s. 4.” Tt follows that creditors, who 
advanced debts to landlords after the date 
of the application under s.4, cannot have 
their claims, with respect to such debts, 
investigated aud adjudicated upon by a 
Special Judge exercising jurisdiction under 
the Act. It is true that there are no words 
of. limitation in 3, 9, and according to that 
section all persons having claims in respect 
of private debts against the landlord have 
to submit a written statement of their claims 
within the period prescribed by sub-s (3) 
of that section. There is nothing in that 
section to show that it contemplates only 
such creditors who have claims against the 
landlord with respect to debts advanced bee 
fore the date of the application under s. 4. 
Bat, having regard to the provisions of 
sub-s. (2) of s. 14, such a limitation must be 
read intos. 9 witha view to harmonise the 
various provisions in the Act, 

Similarly 5,13 is couched in general 
terms, and, if literally interpreted, un- 
controlled by the provision contained ia the 
other sections of the Act, would seem to 
provide that all claims against the landlord- 
debtor, including claims with respect to 
debts advanced after the date of the applica- 
tion under s. 4, would be deemed to be 
discharged, if the creditor failed to file his 
claim in accordance with s. 9 ot the Act. 
Here, again, such a wide interpretation of 
8.13 is not permissible in view of sub-s, (2) 
of s, 14. Section 13 must, therefore, be held 
to be confined in its operation only. to claims 
with respect to private debts incurred by 
the landlord before the date of the applica- 
tion under s. 4. 

One is, however, up against a glaring 
anomaly when one proceeds to consider the 
provisions of s. 7 of the Act. By cl. (a) of sub- 
s. (1) of that section all proceedings pending 
at the date of “the order under s, 6” in any 
civil or revenue Court in respect of private 
debts to which the landlord may be subject 
are to be stayed and all attachments and 
other execution processes are to become null 
and void and no fresh process in execution 
is to issue except as provided by the Act. 
Further, by cl. (6) of the said sub-section, 
fresh shits with respect to debts incurred 
“before the passing of” the order under s. 6 
are barred. lt would thus appear that suke 
s. (1) embraces not only debts incurred by 
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the landlord before the date of the applica» ` 


tion under s. 4 but also debts taken by the 
landlord in between the dates of the applica. 
tion under s. 4 and the passing of the order 


. under s. 6. With respect to debt incurred 


between the periods last mentioned the 


creditor is deprived of all remedy by resort ` 


to the ordinary Courts of law. One should 
have, therefore, thought that, while barring 
such remedies, the Legislature would have 
enabled such a creditor to have his claim 
with respect to such debts determined by 
the Special Judge. 

This, however, as already pointed out, ig 
not so. The result is that a creditor who, 
in ignorance of the presentation of an ap< 
plication under s, 4, advances a loan toa 
landlord before the passing of the order 
under s. 6 is without remedy. He cannot 
institute a suit in the civil Oourt for the 
recovery of the debt advanced by him. Hé 
cannot prefer a claim with respect to that 
debt before the Special Judge. This is 
highly anomalous. But the anomaly becomes 
more pronounced when one takes into con- 
sideration the fact that creditors who 
advanced debts to landlords after the date 
of the order under s. 6 are under ro‘ such 
disability. Olause (b) of sabes. (1) of s. 7 
does not apply to such debts anda suit for 
the recovery of such debts can be filed. 
Farther, execution of decrees obtained with 
respect to such debts can be had in accord- 
ance with the provisions of sub-ss. (2) and 
(3) of s. 7. 

It is, however, not within the province of 
Oourts of law to depart from the natural and 
ordinary meaning of the words used when 
those words are capable of one and only one 
interpretation. The words in subss. (2) of 


s. 14 are of unambiguousimport and a Court ` 


of law has no option but to give effect to 


them. As in the present case the learned | 


Judge had no jurisdiction to adjudicate upon 
the claim of the present appellant, he should, 
not have “dismissed” his claim. He should, 
on the other hand, have said that he could 
not make any determination in respect of 
the appellant's claim. Any remedy that the 
appellant may have with respect to the 
debt alleged to have been advanced by him 
will obviously not be barred by reason of 
the language used by the Special Judge. 
For the reasons given above, we dismiss thig 
appeal, But, as none appears for the res» 
pondents we make no order as to the costs 
of this appeal. ’ i 

D. Appeal dismissed. 
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BOMBAY HIGH COURT 
First Appeal No. 255 of 1939 
December 14, 1939 
BROOMFIELD AND MACKLIN, Jd. 
SIDDAPPA GANGAPPA SHINTRE 
AND OTAERS— DeFgNDANTs—APPELLANTS 
versus 
RAMOHANDRa~ VISHNU GINDE— 
PLAINTIFF—RESPONDENT 

Dekkhan Agriculturists’ Relief Act (XVII of 
1879), s. 15-B—Suit on morigage—Defendant not 
agriculturist at time of preliminary decree but be- 
coming one before final decree—Whether can claim 
instalments under 3. 15-B, 

Tn order that a suit may be one against an agri- 
culturist it isnot necessary that he should be one 
when the suit is instituted. It is sufficient if heis 
an agriculturist at any time during the pendency 
of the suit when the question of status falls to be 
determined. It cannot be seriously contended that 
the preliminary decree puts an end tothe suit or 
that there is no suit pending at the time of the 
final decree. [p. 820, col. 2.1 

Consequently, the defendant in a suit on & mort- 
gage, who was not an agriculturist at the date of 
the preliminary decree, but who acquires agricul- 
tural status before the date of the final decree, is 
entitled to plead his status for the purpose of 
claiming instalments under s. 15-B. [p. 821, col, 


2. 
[Case-law diecuased.] 


F. A. from the decision of the First Olass, 
Sub-Judge, in Application in Original Suit 
No. 39 of 1932. 


Mr. P. B. Gajendragadkar, for the Appel- 


lants. < 
Mr, D. R. Manerikar, for the Respon- 


dent, 


Broomfield, J.—The short point ia this 
appeal is whether the defendant in a suit 
on a mortgage, who was not an agricul- 
turist atthe date of the preliminary decree, 
but who acquires agricultural status before 
the date of the final decree, is entitled to 
plead his status for the purpose of 
claiming instalments under s. 15-B, Dek- 
khan Agriculturists’ Relief Act. The facts 
so far as they are necessary may be stated 
very briefly. The mortgage was in: July 
1926, for a sum of Re, 1,10,0C0, Interest 
was 12 percent. On February 4, 1932, the 
mortgegee filed a suit claiming Rs. 1,42,000. 
This was after allowing for the payment 
of Re. 48,000. I may mention that since 
that date no payment whatever has been 
made. The defendants, the mortgagors, 
claimed to be agriculturists but it was 
held after framing an issue and taking 
evidence that they were not. The prelimi- 
nary decree was passed on April 10, 1833, 
The defendants appealed mainly on the 
point of their status as agriculturistes 
The High Court ‘dismissed the appeal on 
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November 3, 1937. Cross-objections By the 
plaintiff in respect of the amount of interest 
awarded were allcwed, so that the prelimi- 
nary decree had to be modified in ace 
cordance with the High Court decree. 
On June 6, 1938, the plaintiff applied ‘for 
redrafting the preliminary decree, and this 
was done on September 1, 1938. On Oc- 
tober 21, 1938, the plaintiff applied for 
making the decree final. The defendants 
again raised the contention that they were 
agriculturists. The trial Court held that 
the plea was not admissible in view 
ofthe fact that they had been held to be 
non-agriculturists in the course of the suit. 
The defendants have appealed. The question 
for determination depends mainly on the 
construction of s. 15-B, Dekkhan Agri. Relief 
Act, the relevant portion of which, cl. (1), is 
in these terms.: 

“The Court may in its discretion, in passing a 
decree for redemption, foreclcsure or sale in any 
suit of the descriptions mentioned ins. 3, cl. (y) or 
cl. (z), or in the course of any proceedings under 
a decree for redemption, foreclosure or sale passed 
in any such suit, whether before or after this Act 
comes into force, direct that any amount payable by 
the mortgagor under that decree shall be payable in 
such instalments, on such dates and on such terms 


as to the payment of interest, and, where the 
mortgagee is in possession, as to the appropriation 
of the profits and accounting therefor, as it thinks 


fit.” 


According to the argument for the 
appellants this is a suit of the description 
mentioned in s. 3, cl. (y), that is to say 
a suit for sale of the mortgaged property 
when the defendant is an agriculturist, 
It is conceded and it is clear from the 
language of the clause in question that if 
itis a suit of that description, the Oourt 
has a discretion at the time of making a 
fnal decree for sale to grant instalments, 
Itis contended on behalf of the respondent 
that it is not such a suit because the 
defendants were held not to be agriculturists 
at the time of the preliminary decree. 
But, in my view in order that a suit may 
be one against an agriculturist it is not 
necessary that he skould be one when the 
suit is instituted. Itis sufficient if he is an 
agriculturist at any time during the pens 
dency of the suit when the question of 
status falls to be determined. It will not 
often happen that there will be sufficient 
time for a change of status during the pen- 
dency of the same suit, but there may be 
a long interval between the preliminary and 
final decrees, as there was in the present 
case, and if so, there seems to be no sreason 
prima facie why a party should not be a 
non-agriculturist at the time of drawing up 


q 


& 
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the preliminary decree with the result that 
he cannot claim the special accounting pro- 
cedure provided by the Dekkhan Agri. 
Relief Act, and an agriculturist at the time 
of the final decree so as to be entitled at 
that stage to ask for instalments. The 
suit is still going on at that time, and if the 
defendant’s status has really changed, it 
seems to me that it ia at that time a suit 
coming within the scope of s. 3, cl. (y) of 
the Act, ands. 15eB will apply to it. In 
my opinion that is a reasonable view to 
take on the construction of the section 
‘apart from authority. It is also in accord- 
ance with the principle which was laid 
down. by this Court as long ago as Padgaya 
Somshetti v. Baji Babaji (1). It was held in 
that case by West and Birdwood, JJ., that 
though a change in the law does not gene- 
rally affect any proceeding begun when 
it comes into force, a change of status or 
legal capacity generally operates at once 
to extinguish, diminish, or vary the extent 
to which a party may claim the aid or 
protection of aCourt. That case was the 
converse of the present, A party who 
was an agriculturist under the definition 
in force at the time when he instituted 
his suit ceased to be an agriculturist 
before the suit was decided. The Court 
held that as he was not an agriculturist 
within the meaning of the Act at the 
time of adjudication. he had no right to the 
special benefits conferred by the Act. In 
the course ofthe judgment West, J. said 


l (p. 472*) : 


m... a5 8 Tight may be lost so it may be 
gained pendente lite by the acquisition of a parti- 
cular status with reference to the object of the 
suit ' 

This principle is well-settled. In Saval- 
puri v. Bala (2) the plaintiffs who brought 
the suit were not agriculturists at the 
date when the suit was filed. By the 
purchase of lands they became agricultu- 
Tists while the suit was proceeding, and 
it was held that that entitled them to 
rely on the provisions of the Dekkhan 
Agri. Relief Act. OChandavarkar, J., ac” 
cepted the principle laid down by this 
Oourt in three previous cases, one of which 


. was Padgaya Somshetti v, Baji Babaji (1). 


Mr. Manerikar for the respondent drewour 
attention to some observations of Orump 
and Patkar, JJ.. in Maneklal Girdharlal v, 
Mahipatram Mansukhram (3). The question 


(1) L1 B 469. ; 

(2) 38 B 543; 16 Ind. Oas. 341; 14 Bom. LR 566. 

(3) 51.B 454; 103 Ind. Oas. 898; A I R 1927 Bom. 
492; 29 Bom. L R 1109 (F B). 
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for decision in that cage related to s. 21, 
Dekkhan Agri. Relief Act, which is a point 
entirely distinct from the one with which we 
are concerned, But in the course of his 
judgment Crump, J., referred to the deci- 
sions on s. 15«B. He said (p. 4874) : 

“That section is only applicable in the case of ‘a 
decree for redemption forclosure or sale in any 
suit of the descriptions mentioned in s. 3, cl. (y) . 
or cl. (2)? A reference to these clauses shows that 
the party who desires to take the benefit ofa, 15-B 
must bean agriculturist at the date of the suit. 
That isthe ratio decidendt in Devu Jetiram v. Reva- 
ppa Satappa (4)." A , 

I shall be referring to that case in a 
moment and hopeto be able to show that 
the Court in that case was only concerned 
with the question of status at the date of 
the decree. Patkar, J, in his judgment said 
(p. 470*) : 

“Under s. 15-B the decree must be for redemption, 
foreclosure or sale in any suit of the descriptions 
mentioned in s, 3, cl. (y) or cl. (z). It was therefore 
held in Devu Jetiram v. Revappa Satappa (4) that 
the description of the suit in s. 3 was not confined to 
the relief claimed in the suit buf also included the 
status of the parties. It was therefore held in 
that case that the person claiming the benefit of 
8. 15-B and making an application for instalments 
must be an agriculiurist at the date of the suit andthe 
decree.” 

With all respect, however, I am unable 

toagree that Devu Jetiram v. Revappa 
Satappa (4) justifies any inference that the 
party must be an agriculturist at the 
date of the suit, and I note that Patkar, J., 
in the next sentence but one, goes on to 
gay : 
“the material date, for the determination of the status 
of the alleged agriculturist under s. 15-B was held to 
be the date of the decrees, following the decision in 
Devu Jetiram v. Revappa Satappa (4).” 


The question whether it is necessary that 
a party should have the status of 
agriculturist at the date of the institution 
of the suit was not before the QOourt in 
this Full Bench case, and the observations 
of the learned Judges in that connection 
are obiter. No question arose for conside» 
ration in that case as to the acquisition of 
a different status between the preliminary 
and final decrees. Moreover, I find it ims. 
possible to reconcile the observations of 
the learned Judges with the principle laid 
down in Padgaya Somshetti v. Baji Babaji 
(1). If you accept the view that for a 
suit to come under s. 3, cl. (y) or 8.8, 
cl. (z), the party must be an agriculturist 
at the commencement of the suit, it would 
clearly be impossible to take account 


(4) 46 B 984; 67 Ind. Oas, 840; A I R1922 Bom. 
220; 24 Bom. LR 370. 
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what time it occurred thereafter, and 
that would be contrary to the principle, 
which, as I say, appears to be well-recog: 
nized. 

In order to meet this difficulty Mr. 
that the 


an end with the preliminary decree for 
all practical purposes, including, accord» 
him, the question whether instal- 
ments should be granted. The learned 
Advocate’s view is that after the preli- 
minary decree it is nolonger to be regard- 
ed as a suit. The suit has merged in 
the preliminary decree and nothing remains 
but an application to make the decree final 
under O. XXXIV, r.5. I find myself quite 
unable to accept this reasoning. In my 


"! opinion, it cannot be seriously contended 
“that the preliminary decree puts an end to 
‘the suit or that there is nosuit pending at 


the time of the final deerce, Although it is 


quite correct to say that in the ordinary 


way whena preliminary decree has been 
4, nothing 
remains but to make it final under r. 5 of 


‘that Order, that ison the assumption that 
‘the provisions of the Dekkhan Agri. Relief 


Act have notinthe meantime become ap- 
plicable to the case. 

The learned trial Judge holds that s. 15-B 
cannot be applied on the strength of 
three cases to which he has referred, Devu 
Jetiram v. Revappa Satappa (4), Mulji V. 


'Goverdhandas (5), and Rajaram Padzal v. 


‘Mane klal (6), at pp. 72 and : 
Jetiramv, Re:appa Satappa (4), was a 


73, Devu 


case in which there was apparently only 
cne decree. It is described in the report 
of the Case as aredemption decree. But it 
was a decree in a suit by the mortgagee 
directing the mortgagor-defendant to pay 
a certain sum and the decree was sought to 
be executed by sale of the mortgaged pro- 
perty, It was admitted that at the date 
of the decree the defendant was not an 


.agriculturist. Inthe éxecution proceedings 


he claimed to have become an agriculturist 
since the decree and therefore to be entitle 
ed to instalments under s. 15-B. The Court 
negatived this claim on the ground (if I 
understand the judgment rightly) that 
s. 15-B requires that the defendant should 
be an agriculturist at the date of the decree 
which he admittedly was not. Macleod, 


(5) 24 Bom, L R 1291; 76 Ind. Cas. 148; A I R 1923 
<. Bom. 36 i 


om. «0, 
(8) 34 Bom, L R 55 (72-73); 137 Ind. Oas.717; AIR 
Reg Bom. 186; 56 B 36; Ind. Rul. (1932) Bom. 
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O.J. in the course of his’ jadgment said 
(p. 966) : 

“Tt has been argued that s. 20, Dekkhaf Agri. 
Relief Act, expressly refers to a decree passed 
against an agriculturist,. whether before or after 
the Act came into force, while s. 15-B only refers 
to deerees for redemption, foreclosure or gale in 
suits of the descriptions mentioned in s. 3, cl. (y) or 
el, (z), and consequently the factthat a defendant, 
or any ofthe defendants, who was not an agricul- 
turist at the time the decree was passed, but became 
one thereafter, does not prevent his being a party 
to a suit of that description. But we think that 
considering the nature ofthe Act, the description of 
‘suit’ in s. 3is not confined to the relief claimed 
in the suit, but also includes the status of the parties. 
Otherwise the result would be thatin all suits for 
redemption, foreclosure or sale, if subsequently the 
defendant brought himself within the definition of 
an agriculturist,he would be entitled to the benefit 
of s.15-B, andwe donot think that wasthe inten- 


tion of the Legislature, or that is what the law 
enacts,” 


Having regard to the admitted facts of 
thatcase I think that when the learned 
Ohief Justice used the word 
quently" he meant “subsequent to the 
decree” and not “subsequent to the institu- 
tion ofthe suit.” In any cage the contrary 
view. would be opposed to the principle 
that agricultural status may be acquired 
during the pendency of the suit.” On this 
view Devu Jetiram v, Revappa Satappa (4), 
which I think is clearly the correct one that 
case has nothing whatever to do with the 
present case where the defendants contend 
that they were agriculturists at the date 
of the decree that is tosay at the date of 
the final decree. For the purposes of this 
appeal indeed it has to be assumed that at 
that date they were agriculturists. 

Mulji v. Goverdhandas (5), has also no 
bearing on the question before us. The 
facts there were tnese. There was an ex 
parte decree on the origina] side of the High 
Court, The defendant was described in the 
plaint as a merchant. In execution proe 
ceedings he applied under gs. 20, Dekkhan 
Agri, Relief Act, for instalments contend- 
ing thathe was an agriculturist. The 
Court held that the point whether the 
defendant was or was not an agriculturist 
was involved in the suit as in virtue of 
8.11 ands, 3, cl. (w), Dekkhan Agri. Relief 
Act, the High Oourt would not have juriss 
diction to entertain the suit if the defen- 
dant was an agriculiurist, and it must 
therefore be taken to have been decided 
that the defendant was not an agriculturist 
atthe date of the decree. [t was held fur- 
ther that as the defendant was not an agri» 


. culturist at the date of the decree he could 


not in execution. proceedings 


raise the 
* Page of 46 B—{Ed.] < 
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¢ question that he was an agriculturist at the 


date of the decree. The casemay be com- 
pared with Rudrappa v. Chanbasappa (7), 
Narayanv. Dhondo (8), Ambanna v. Kallap- 
pa (9; and Maneklal Girdharilal v. Mahi- 
patram Mansukhram (3), where it has been 
held that when there is no question of 
jurisdiction to entertain the suit, a decree 
passed ex parte does not conclude the 
question of status, and therefore, it is open 
to a defendent in execution to plead and 


prove that he was an agriculturist at the 


date of the decree. 

In the third case referred to by the trial 
Judge, Rajaram Padval v, Maneklal (6), 
the Court was mainly concerned with the 
question whether the debts incurred by the 
principal defendant No.1 were debts an- 
tecedent to the mortgage in suit and whe- 
ther they were ‘avyavaharika’ so ‘as to 
bind his minor sons defendants Nos. 3 and 
4. The question of the application of the 
Dekkhan Agri, Relief Act, only arose inci- 
dentally. A preliminary decree had been 
Passed on September 30, 1927, and a final 


decree on September 22, 1928. There were. 


appeals by the minor defendants, one of 
whom defendant No. 4 died pending the 
appeals. Defendant No. 1 however filed 
cross objections, So far as the question of 
change of status between the preliminary 
and final decrees was discussed at all it 
was only in the case of defendant No. 1 
whose right fo file cross-objections on the 
point was doubtful. Patkar, J, said (p. 72*): 

Huene GOfendant No, | has filed cross-objections 
alleging that he isan agriculturist and should be 
given all the advantages of the Dekkhan Agri. 
Relief Act. The point with regard to the status of 
the agriculturist was not taken in the lower Court 
except on the lastday on which the final decree 
was passed. The learned Judge declined at the last 
stage ofthe case to raise an issue whether the 
defendant is an agriculturist. Defendant No. 1 
could not file cross-objections against co-respondenta 
except in a proper case. No reasons have been 
shown why defendant No.1 did not appeal against 
the decree of the lower Court. Assuming that the 
cross-objections of defendant No. 1 are admissible, it 
is clear that defendant No. 1 did not raise the 
contention that he was an agriculturist on Septem- 
ber 30, 1927, when the preliminary decree was 
passed. The learned Advocate on behalf of defen- 
dant No. 1 stated that hemust have acquired the 
status of an agriculturist aftar the date of the 
preliminary decree, but was unable to state the 
precise time when there wasa change in the status 
. of defendant No, 1 who was a trader on a large 


(7) 28 Bom. LR 153; 80 Ind. Cas. 162; AI R 1924 
Bom. 305. 

(8) 28 Bom. LR 305; 94 Ind, Oas. 78; A IR 1926 
Bom. 246, : 

(9) 38 Bom. L R567; 96 Ind. Cas, 309; A I R 1926 
Bom. 327; 50 B 239, 
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scale. The mortgage deed describes him as 2 
trader and no issue was raised in the lower Court on 
the question of his status as an agriculturist. 
According to the decision in Devu Jetiram v. Revap- 
pa Satappa (4), a person who atthe time the decree 
was passed was not but has since become an agri- 
culturist cannot avail himself of the provisions of 
s. 15-B, Dekkhan Agris. Relief Act, XVII of 1879, 
Atthe dateof the preliminary decree defendant 
No. 1 was admittedly not an agriculturist. I think 
therefore that the learned Judge was right in not 
allowing the plea to beraised at the time of the 
final decree so asto undo what had already been 
done inthe suit and open up a fresh inquiry as to 
the amount due tothe plaintiff, I do not think’ 
that defendant No. 1 is entitled to the indulgence 
asked for at thevery last stage of the case to prove 
that he isan agriculturist to avail himself of the 
benefit of s. 15-B, Dekkhan Agri. Relief Act.” 

Patkar, J, went onto consider the case 
of defendant No, 3 who was the appellant 
and he pointed out that as he was a minor. 
he could not bean agriculturist according | 
to the ruling of this Court in Dagdu v. . - 
Mirasaheb (10), As I have already said, 
the case in Devu Jetiram v. Revappa Setap- 
pa (4), which Patkar, J. followed appears 
to have nobearing on the question of 
acquisition of agricultural status between 
a preliminary and a final decree, It is by. 
no means clear to me that the learned Judge 
intended to give a considered finding on 
that question. But if bis view was that the 
determination of status at the time of the 
preliminary decree is conclusive even for 
the purpose of the application of s. 15-B to’ 
the final decree, I can only say that, with 
all defence, I am unable to agree. There 
is one other point in connection with that 
case which may be pointed out, and that is 
that asthe preliminary decres was on Sep- 
tember 30, 1927, and the final decree on 
September 22, 1928, a period of less than a’ 
year, it was impossible forthe defendants 
in that case, according to a decision of this 
Court to have acquired the status of an agri« 
culturist in the interval. 

Mr. Gajendragadkar for the appellants 
relied on the decision of the Full Bench in 
Kashinath Rudrappa v. Ramaya Rajana 
(11), The facts are given in the judgment 
of the learned Chief Justice. The suit was 
a suitona mortgage bond and the preli- 
minary decree was made ex parte on Sep» 
tember 21, 1932, and on October 4, 1933, the 
final decree was made ex parte by which 
it was directed that the plaintiff should 
recover a sum of Re. 9,934-4-0 and certain 
further sume, costs and interest and that 
the mortgaged property mentioned in the 


(10) 36 B 496; 15 Ind, Oas. 827; 14 Bom. L R 


85. 
(11) 60 B 718; 164 Ind. Oas. 190; A I R 1936 Bom. 
280;38 Bom. LE 562; 9 R B 65 (F B). $ 
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ceeds paid into Court and dealt with by 


discharging the amount due under the pre- 


liminary decree. The darkhast was filed on 
February 13, 1934,in which the defendant 
claimed to be an agriculturist. The trial 
Judge dismissed the application holding 
that he could not go behind the decree for 
sale. The point for determination was 
stated by the learned Ohief Justice in this 
way (p. 723*) : . 
“Wherea decree has been passed ex parte in a 
mortgage suit for the sale of the mortgaged property 
and payment of the proceeds to the mortgagee, is 
the defendant entitled in execution to set up his 
status as an agriculturist and to ask for modifica- 
tion of the decree by directing payment by instal- 


nan and consequential alterations inthe order for 
sale 


So that the question of the application of 
S. 15-B arose in execution proceedings after 
the passing of the final decree. As both the 
preliminary and the final decrees were 
passed ex parte, the defendant in that case 
was entitled to reopen the question as to 
status on the authority of Rudrappa v., 
Chanbasappa (7), and the other cases to 
which I have referred. 

In that respect the Full Bench case is 
distinguishable from the present, but the 
distinction is not important because in our 
case there is no finding against the defen- 
dant in respect of bis status at the time of 
the final decree which is the material time. 
No question of res judicata therefore arises 
and the fact that the decicion on his status 
was not ex parte as in the Full Bench case is 
immaterial. Bat I do not think that the 
case assists the appellant in any way bee 
cause the only point which the Full Bench 
was really concerned with was whether 
8. 15-B entitled the executing Oourt to 
reopen a decree absolute for sale by 
allowing payment by instalments. On that 
point of construction, which is not the point 
before us, the Full Bench decided to follow 
Moncherji v.Thakordas (12), cn the prin- 
ciple of stare decisis. But though the 
case does not, in my opinion, assist the 
appellant, I can see nothing in it incon- 
sistent with the view I take of s. 15-B 
and I note that the learned Ohief Justice 
has pueeryed in the course of his judg- 
ment : 


“I haveno doubt that it (s. 15-B) would enable 
an order for instalments to be made at any time 
up to the final decree,” 


There is however an unreported decision 
of this Oourt, (First Appeal No. 303 of 1937 


(12) 31 B 120; 8 Bom. L R 983, 
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decided on 11th October 1939 by Wassoo- 
dew and Indarnarayan, JJ., Hari Bapuji 
v. Vishnu Krishna) which undoubtedly 
supports the appellants’ contention. That 
was acase of a suit for sale on a mort 
gage, The suit was heard ex parte and the 
issue raised by the defendant in his written 
statement as to his agricultural status was 
decided against him. A preliminary decree 
was then passed. Subsequently one of the 
defendants appeared before the final decree 
was passed. He pleaded his status. An 
issue was raised as to it, and it was decided 
in his favour. He was therefore given the 
benefit of instalments. The matter then 
came before this Court on appeal by the 
plaintiffs from the final decree allowing 
instalments, It was argued on their behalf 
that in view of the preliminary decree 
deciding the status of the defendant it 
was not open to the Court to hear evidence 
on the question of status for the purpose, of 
passing the final decree. That contention 
however was negatived, and on that point 
the appeal disallowed. We have looked 
at the judgment ofthe trial Court in this 
ease, and it appears to be quite clear that 
it was a case of a change of status bet- 
ween the preliminary and the final decree, 
and this Court held agreeing with the trial 
Court thatit was open tothe defendant to 
plead and prove that he bad become an 
agriculturist at the dateof the final decree, 
although he was not at the date of the 
preliminary decree. Incoming to this con- 
clusion Wassoodew, J. relied upon the Full 
Bench case Kashinath Rudrappa v, Ramaya 
Rajana (11) to which I have already 
referred. With all respect, we have some 
difficulty in seeing how that case bears 
upon the question of a change of status, 
but whatever the reasoning was, there is 
no doubt that the case is an authority in 
favour of the appellants. 

Mr. Manerikar argues that this decision 
is wrong, butit appears to me to be correct 
according to the reasonable and natural 
construction of s. 15-B. In our view, 
therefore, it was open to the defendantsto 
plead the acquisition of status as agricul- 
turists atthe time of the final decree in 
spite of the fact that they were held to be 
non-agriculturists at the time of the pre- 
liminary decree, and in spite of the fact 
that they cannot challenge that finding. 

The learned trial Judge also took the 
view that the finding as to the status of 
the defendants given in the preliminary 
decree must be post-dated to the date of 
the High Oourt decree on November 30, 1937 
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q and Mr. Manerikar for the respondent goes 
further and says that the finding should be 
Post-dated to September 1, 1938, when the 
preliminary decree was modified in ac- 
cordance with the High Court decision, 
If ‘itis necessary to take the view that the 
: defendants were not agriculturists in 

September 1936, or even in November 1937 
_ they would not have had time to acquire 
anew status by the time the application to 
make the decree final was made. In my 
_ Opinion however, this is noi a reasonable 
view to take, The High Oourt confirmed the 
decision of the trial Court which was that 
the defendants were not agriculturists at 
the time of the trial Court's decree. The 
defendants made an application to the High 


Court asking for permission to adduce evid- 


ence as to their acquisition of agricultural 
status at a later time. The application 
was rejected as irrelevant, presumably 
because the High Oourt considered it un» 
necessary to go into the question ofa 
possible change of status after the prelimin- 
ary decree, 

Ido not think that. there is any finding 
of this Oourt, either express or implied, 
that the defendants continued to be nons 
agriculturists after the date of the pre- 
liminary decree. Mr. Manerikar argued 
that the framing of the preliminary decree 
in the form appropriate to O. XXXIV, r. 4 
after the decision of the High Court 
necessarily implies that the defendants 
were still not agriculturists in September 
1938, Hesaysthat as notice was issued to 
them in August 1938, of the plaintiff's ap- 
. plication for drawing up a new preliminary 
decree the defendants ought to have raised 
the question of status then, But the de- 
fendants were precluded from claiming to 
be agriculturists for the purpose of the 
preliminary decree by reason of the pre- 
vious finding against them. All that was 
open to them to-do was to claim their 
status at the time of making the decree final 
and that being so, there isno substance in 
the point that the plea should have been 
put forward at an earliertime. On the law 
point, therefore, the learned trial Judge 
appears to be wrong. 

He dealt with the matter onthe merits 
also in this sense that he has expressed the 
view that even on the assumption that the 
defendants are agriculturists now they are 
not entitled to instalments. He points out 
that though the mortgage is of the year 1926 
nota pie has been paid since 1932. Now 
the fact that no payment has been made 
for seven years is undoubtedly -an im» 
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portant fact which has to be taken into 
consideration at the time when the question 
of granting instalments arises. But it is 
not the only fact to be considered. Obvious- 
ly the financial position of the defendants 
is a matter which has to be taken into 
consideration also, and as the learned trial 
Judge has declined to hold any inquiry 
and itis not known, therefore, whether the 
defendants are agriculturists or not, it 
cannot be said that all the circumstances 
are before the Court to enable the discretion 
under s, 15-B to be exercised properly. 
Weare not therefore prepared to accept 
the view that merely because no payment 
has been made for seven years, it follows 
as a matter of course that the defendants 
are not entitled to instalments, But the 
amount of the debt is very large. It 
amounts now, we are told, to nearly 
Rs. 3,00,000, In view of this and the fact 
that no payment has been made since 1932, 
we ate not prepared to consider the 
question of granting instalments unless the 
defendants are able to make a substantial 
payment into Court. We think the fact 
thatthe appeal was pending is no justifi- 
cation for their having made no ‘payment 
at all towards this very large decree, 
assuming that they werein a position to 
do so. If,onthe other hand, they were 
not and are notin a position to make any 
substantial payment, we can see no object 
in allowing instalments. Instalments in 
a case of this kind must obviously be very 
substantial, and if the defendants have 
no means, there is nothing to be done but 
to allow the property to be sold. 

We therefore direct that the defendants 
should pay a sum of Rs. 50,000 into the 
trial Court within a period of two months 
from the receipt of the papers by that 
Court. Ifthis is done, we propose to issue 
directions to the trial Oourt to hold an 
inquiry into the status of the defendants 
in order that the question of allowing suit- 
able instalments in future may be con- 
sidered in the light of all relevant eir- 
cumstances, Ifthe money is mot paid as 
directed, the fact should be reported to 
this Court, and we will then pass such 
orders as may be appropriate. The trial 
Court should report to this Court as soon 
asthe money is paid, or at the end of 
two months ifno payment is made. The 
costs will be dealt with in the final decree 
to be passed on receipt of the trial Court's 
report. . 

Macklin, J.—I agree. In spite ofcertain 
indefinite remarks. made in Manekla: 
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Girdharlal v, Mahipatram Mansukhram (3) 
where 


point, it seems to me that-once it is cone 
ceded that a plea of change of status 
pendente lite is permissible—as Padgaya 


Somshetti v. Baji Babaji (L) clearly shows 
—it follows thatthe application of s. 15-B, 
Dekkhan Agri. Relief Act, for the 
purposes ofinstalments is not confined to 
suits in which the defendant was an 
agriculturist at the date the suit was filed. 
If he was not an agriculturist at the time 
of the institution of the suit, a change in 
his status may entitle him to plead it at 
a later stage; and the question wbich we 
have to determine is whether in this case 
he could plead it at the stage between the 
preliminary and the final decree. Prima 
facie, there is no reason why he should not 
plead it at that stage, provided that at 
that stage the change of status was in 
being. The cases which determine the 
right ofan agriculturist to plead in execu- 
tion his status as atthe decree after an 
ex parte decree has been passed against 
him as-anonsagriculturist are not in point 
since we arehere concerned with a change 
of status; nor is any case in point which 
deals with the right of a defendant to 
plead in execution a change of status 
after the date of the decree, since that is a 
question of rights arising after, the suit 
hasended, From this point of view no help 
can be derived either way from most of the 
cases cited during the hearing of this 
appeal. None of them could help us to 
determine the question of status arising 
between two decrees, preliminary and 
final unless we were prepared to accept 
the contention of Mr. Manerikar that the 
suit assuch hadcome to an end with the 
preliminary decree, since all that there 
remained was the formality of applying 
“for and being given a final decree, I 
ri no reason for accepting that contens 
10n, 

. There is however the case in Rajaram 
Padval v. Maneklal (6). Atp. 73* of the 
report reasons were given by Patkar, J., 
for refusing to allow the cross-objections 
of defendant No. 1, who before the passing 
of a final decree asked to be allowed to 
_ prove his agricultural status arising after 
the preliminary decree. Permission was 
refused on the basis of: the decision in 
Devu J etiram v, Devappa Satappa (4), and 
because it was felt that permission would 
involve opening up a fresh inquiry as to 
the amount’, due to .the- plaintiff, With 
. *Page of 34 Bom LD R—[Hd.]) His 
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respect, I amunable to regard this decision . , 
as binding on us.as a general authority, . 
since the right of the defendant toeraise 
the crosseobjections at all was doubtful.. 
The case relied upon did not really touch 
the question then in issue, and in the pre= 
sent case no question of opening up a fresh. 
inquiry for the amount due could arise. 
Thus I can find no authority directly 
against the view which the appellants- 
defendants have asked us to accept. On 
the contrary, there is the recent decision in. 
F, A, No. 303 of 1937 which is directly. 
in their favour. Moreover, by s. 15-B, 
Dekkhban Agri. Relief Act, the Qourt is- 
empowered to give the relief of instalments: 
“when passing a decree,” and in my view 
itis unreasonable to say that the word. 
“decree” as there used cannot include a 
final decree. Once this general point of. 
law is decided in favour of the appellants. 
I can see no circumstance in this case 
which necessarily disentitles them from 
pleading a change of status between the 
preliminary and the finaldecree, No. 
question of res judicata is in their way, 
and it cannot be said at this stage that. 
the change of status, if any, istoo recent. 
to be recognized. I.agree, however, that 
it is impossible to grant instalments unless- 
the defendants first pay some substantial 
sum, and useless to order an inquiry as to 
status unless instalments are likely to be 
granted. That being so I agree with the 
order proposed. 


D. Appeal dismissed. 
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lies in fixing the length of time (intervening be- 
tween the transaction and its challenge iwa suit) 


t 


1941 


that would be necessary to justify the application 
of that presumption, It is impossible to lay down 
any hard and fast rule, But onthe principle under- 
lying s. 89 of the Evi. Act relating to documents 
30 years old, the presumption in favour of the 
existence of necessity may well be applied to 
transfers more than 30 years old provided that the 
original parties and witnesses to if are not avail- 
able at the trial for bearing testimony to the circum- 
stances in which the transaction was concluded, 
The presumption will operate with greater force in 
a case where the reversioner fails to bring a dec- 
laratory suit during the life-time of the alienor. 
16 would not be unreasonable to assume that the 
failure to sue for declaration was due to the existence 
of evidence proving necessity and the Courts would 
be justified in placing the onus on the reversioner 
of proving absence of legal necessity. Chockalingam 
Pillai v, Mayandi Chetiar (1), 66 Ind. Cas 162 
@) aa 55 Ind. Oas. 538 (3), relied on, [p. 829, cols. 


A definition of shares in revenue and village 

papers affords but a very slight indication of an 
actual separation in a Hindu family and in no case 
can it be regarded, standing alone, as sufficient 
evidence to displace the presumption in law which 
is peculiarly strong in the case of sons of one 
father. 88 Ind, Oas. 385 (4)and 87 Ind, Oas. 333 (5), 
relied on. {p. 829, col. 2.] 
_ Ifthe compromise is fair, reasonable and prudent 
in the circumstances in which a widow is placed, 
the alienation which is involved in the compromise 
must bind the reversioner. The alienation should 
not be considered apart from the compromise, [p. 
831, col, 1.) 

Where along with the proprietary rights the 
cultivating rights also have been given up, & per- 
son acquiring both the rights in respect of afield 
can transfer the cultivating rights to any one he 
pleases or confirm the transfer to them ifthey had 
already been transferred. 


F. A. from the decree of the Court of the 
Sub-Judge. First Class, Wardha, dated 
October 27, 1932, 


Messrs. A. V. Khare, W. B. Pendharkar 
and M. B, Deshpande, for the Appellants. 


Mr. D, T. Mangalmurti, for the Respon- 
dent. 


Judgment.—This appeal and Second 
Appeal No. 143 of 1936 and Letters Patent 
Appeal No. 18 of 1938 arise out of three 
suits filed by the respondent in his capacity 
as reversioner, to set aside certain aliena- 
tions made by his mother in favour of the 
predecessors of the three sets of defen» 
dants, The principal question involved in 
all these suits was one of legal necessity, 
This Appeal and Second Appeal No. 143 of 
1936 iavolve common questions of fact and 
law. This judgment will, therefore, govern 
the disposal of both. 

To elucidate the form in which the ques- 
tion of legal necessity arises it is necessary 
.to narrate the facts at some length. The 
dispute in the suits relates to -/5/4 share of 
Mauza Wathoda. The field. which. was 
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originally numbered 6 and is now included 
in fields Nos. 27,28 and 23 of the current- 
Settlement, is alleged to ba sir land appur- 
tenant to-/2/3 share which, at a revenue- 
partition, had been carved out of the origi- 
nal -/5/4 share. The entire village of 
Wathoda, it appears, had been acquired by 
Chintaman, the father of Uderam, Mohan. 
and Balgovind, long before the first pro- 
prietary Settlement of 1460. At this Settle- 
ment the village was recorded in shares as- 
follows :-— | ; 


Uderam ss ... °/5/4 share 
Ramdin son of Mohan ... -/5/4 share 
Tulsiram and Bodhi» 

prasad sons of Bal- 

govind ... -/2/8 share each: 


On the death of Uderam in 1868, the 
-/5J4 share recorded in his name was 
mutated in the name of his widow Mst. 
Gangabai and on Ramdin's death in 1872, 
the share of -/5/4 standing against his name 
was mutated in the name of his father 
Mohan. On Gangabai's death in 1870, the 
-/5/4 share standing in her name was mutate 
ed in the names of Mohan and Bodhiprasad, 
with the result that the share of each of 
them augmented to -/8/. In 1874, they 
got an imperfect partition of the village 
effected, as a consequence of which the 
-/8/- shares in the village were partitioned 
‘into two Khels described as Khel A and 
Khel B. Khel A was allotted to Mohan and 
Khel B to Bodhiprasad. Mohan sold his 
-/8/- share including field No. 6 which was 
then recorded as his malik wahit to Venkat~ 
rao Gharpure on May 23, 1881. That field 
waa then in the possession and enjoyment 
of his mistress by name Gaji through whom: 
it passed to her son-in-law Nandram and 
other defendants. Nandram is now repre« 
sented by his adopted son Babulal 
appellant No. 1. i 

Uderam had a daughter by name Bulki, 
At the time of the death of Gangabai, her 
mother, in 1870, she was a minor. One 
would expect that her father’s -/3/4 share 
would be mutated in her name. But it 
appears that as Mohan her uncle and 
Sunder her aunt agreed to maintain her and 
meet the expenses of her marriage, her 
father’s -/5/4 share came to be mutated in 
the name of Mohan and Bodhiprasad the 
son of her deceased uncle Balgovind. They, 
however, failed to carry out the obligation 
which they had taken upon themselves, 
Consequently, Bulki represented by her 
grand-mother Kasturibai, filed Civil Suit 
No. 511 of 1871 against Mohan’s son Ramdin: 
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and Bodhiprasad to recover some moveable 
property. But that suit was dismissed, 
Subsequently, Mst. Bulki filed Civil Suit 
No. 381 of 1883 against Mohan, Mst. Gaji, 
VYenkatrao Gharpure and Bodhiprasad to 
recover the -/5/4 share which had been 
Tecorded in the name of her mother. As 
apparently she had no resources to enable 
her to carry on the litigation, she entered 
into an agreement with certain persons 
named Maniram, Umediprasad and Chhote- 
lal on October 8, 1883, whereby they agreed 
to finance the litigation in consideration of 
which she in her turn agreed to part with 
three quarters of the property in case she 
succeeded in the suit. 

At an stage of Suit No. 381 of 1:83, Bulki 
‘compromised her ‘claim against Mohan, 
Mst. Gaji and Venkatrao on November 3, 
1883. In pursuance of that compromise she 
transferred -/2/8 share out of what she 
‘claimed, to Venkatrao for Rs. 800, She 
thereafter withdrew her claim against 
Venkatrao, Mchan and Gaji who was then 
‘In possession of the sir field No. 6, the sub- 
ject-matter of this appeal. 

The question which arises upon this 
appeal is whether this sale-deed dated 
November 3, 1883 in favour of Venkatrao 
‘which was followed by the withdrawal of 
the claim against Venkatrao and Gaji, 
was justified by legal necessity or not, 

That issue arises directly in Second 
Appeal No. 143 of 1936. On that issue 
both the Courts below have agreed in 
finding that the alienation was made in 
the circumstances which. would justify the 
inference of the existence of legal necessity 
for it. The suit out of which this first 
‘appeal arises, was decided by another 
Court. It came toa different conclusion as 
it was of opinion, that Mst, Bulki fell a 
‘victim to fraud on the part of Mohan and 
his transferee Venkatrao, ‘It is this concep- 
tion which has largely influenced the deci- 
‘sion of that Court, 

The transaction which is impeached took 
place as far back as 1883, 45 years before 
the suits out of which these appeals arise, 
were filed.: The plaintiff came into the 
‘world nine years after the transaction and 
had attained majority 18 years before he 
instituted the suits. Mst, Bulki, his mother, 
‘survivied the transaction for 43 years. It 
was open tothe plaintiff-respondent to file 
a suit any time during his minority and 
within three years on his attaining majority, 
for a declaration that the transaction was 
‘devoid of legal necessity. He omitted to 
take action along that line. He thus suffers 


, BABULALAy. MANIKLAL (NAG.) 


19210 


ed 21 years to lapse during the lifectime of 
his mother, the alienor, and he instituted 
these suits two years after her death» and 
45 years after the transaction, seeking to 
upset what in practice must be regarded as 
established titles. During this long period 
of nearly half a century, the original pur- 
chaser Venkatrao and his son died, with the 
result that his grandson who, like the 
plaintiff, was not even born at the time 
when the transaction sought to be impeash- 
ed took place, and others who were not 
parties to the transaction are now confront- 
ed with the surperhuman task of proving 
the necessity to justify this ancient aliena- 
tion, The best proof of the circumstances 
in which the transaction occurred, could 
naturally have come from the parties to it 
or those who witnessed it. They have all 
disappeared from this world and the defen- 
dants are deprived of their best evidence. 
In these circumstances, it is not humanly 
possible to produce direct evidence to dise 
charge the burden which lies on them. 
Cases are not a few where 8 reversioner 
standing in the position of the plaintiff, is 
tempted to exploit this inherent helpless» 


“ness of a party who derives his title from 


an ancient transaction. The rule that the 
onus of proving legal necessity lies on the 
alienee, was long ago found by the Courts 
to be inequitable in its application to cases 
of ancient transactions. As far back as 
1896 their Lordships of the Madras High 
Court, in Chockalingam Pillai v. Mayandé 
Chetiar (1), thought that it was unreason= 
able and inequitable to throw on the defen- 
dants the onus of showing tbat the original 
alienation was for a necessity binding on 
the reversioner. The judgment in which 
these observations were made was no doubt 
reversed in the Privy Council on a different 
point, but the view taken there as to the 
onus of proof was approved by their Lord- 
ships of the Privy Council in Magniram 


Sitaram v. Kasturbhat Manibhai (2), in 
these words: 
“Yn the case of Chockalingam Pillai v. Mayandi 


Chetiar (1), it was pointed out that although the 
manager forthe time being had no power to make 
a permanent alienation of temple property in the 
absence of proved necessity for the alienation, yet 
the long lapse of time between the alienation and 
the challenge of its validity is a circumstance which 
enables the Court to assume that the original grant 
was made in exercise of that extended power. Their 
Lordships have no hesitation in applying the doctrine 
in the present case,” 

(1) 19 M 485; 6 M L J 247. 

(2) 46 B 481; 66 Ind, Oas. 162; AI R 1922P O 
163; 24 Bom. L R 584; 42 M LJ 501; 260 WN 473; 
20 A L J 371; 25 C LJ 421; (1922) M WN 319; 30 
M LT 268; 491 A 54(P QO), . 


“ 
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Their Lordships proceed : 

“At the lapse of 100 years, when every party to 
the original transaction has passed away, and it 
becomes completeiy impossible to ascertain what 
wêre the circumstances which caused the original 
grant to be made, it is only following the policy which 
the Oourts always adopt, of securing as far as 
possible quiet possession to people who are in 
apparent lawful holding of an estate, to assume 
that the grant was lawfully and not unlawfully 
made. 

In Venkata Reddi v. Rani Sahebda of 
Wadhwan (3), the suit was one by a revere 
sioner to set aside an alienation by a widow 
made in 1830, on the ground that it was 
made without legal necessity. The widow 
died in 1900 and the suit was instituted in 
1903 involving an enquiry into the circum- 
stances of the transaction more than 82 
years after it took place. The District 
Court found that there was no legal neces- 
sity for the same and decreed the suit. But 
the High Court held that the legal necessity 
had been proved and reversed the judgment 
of the trial Judge. The High Court was 
mainly influenced by the fact that the rover- 
sioner had failed to file a declaratory suit 
during the life-time of the widow and it 
Construed the reversioner’s silence and 
inaction for along time as raising a pre- 
sumption in favour of legal necessity, The 
learned Judges of the High Court in their 
judgment had propounded the law as fol- 
lows :— 

“It is not disputed that the onus lay upon the 
defendant to prove the necessity for the sale, but 
having regard tothe great lapse of time since the 
transaction took place, perhaps the highest on 
record, it will not be reasonable to expect such full 
and detailed evidence as to the state of things 
which gave riseto the sale in question as in the 
case of alienations made at more recent dates, In 
such circumstances presumptions are permissible 
to fill in the details which have been obliterated by 
time.” 

Their Lordships of the Privy Council 
adopted that statement of law as sound one. 

It is clear that in the case of an ancient 
transaction, it must be presumed that the 
alienation was lawful i. e. justified by legal 
necessity. The difficulty no doubt lies in 
fixing the length of time (intervening bet- 
ween the transaction and its challenge in a 
suit) that would be necessary to justify the 
application of that presumption. It is 
impogsible to lay down any hard and fast 
rule. But it appears to us that on the 
principle underlying s. 89 of the Evi. Act 
relating to documents 30 years old, the pre- 
sumption in favour. of the existence of 

° 


(3) 43 M 541; 55 Ind. Oaa. 538; AI R1920 P O 
64; 47°I A 6; 18 ALJ 367; 22 Bom. L R 541; 38 M 
L J 393,11 L W 451; BML T 457; (1920) M W 
N 315; 2 U PLR 77 (P 0) 
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necessity may well be applied to transfers- 
more than 30 years old provided that the 
original parties and witnesses toit are not 
available at the trial for bearing testimony- 
to the circumstances in which the transac- 
tion was concluded. The presumption will 
operate with greater force in a case where. 
the reversioner fails to bring a declaratory 
suit during the life time of the alienor. It 
would not be unreasonable to assume that 
the failure to sue for declaration was due 
to the existence of evidence proving neces- 
sity. In any case, application of the rule 
as to presumption would depend on the 
particular facts of each case and we are 
decidedly of opinion that the facta and cir» 
cumstances of this case are such as to: 
justify the placing of onus on the rever- 
sioner of proving absence of legal neces- 
sity. 


On behalf of the reversioner it is contends- 
ed that the evidence as it stands on record. 
is sufficient to disprove the necessity for 
the transaction. That contention is founded 
on the facts that the village had been 
recorded in the names of the three brothers 
or their sons according to their respactive 
shares; that Uderam’s -/5/4 share was 
mutated in the name of his widow Mst. 
Gangabai and that the transferee Venkat- 
rao admitted the title of Bulki and paid 
her the price of the -/?/8 share which. 
he purchased during the pendency of Oivil 
Suit No. 381 of 1883. In addition to these 
circumstances, stress is laid on Bulki's 
success in the suit against Bodhiprasad. 
These are no doubt oatensibly in favour of 
the reversioner, but on careful scrutiny they 
would be found te be inconclusive. The 
record cf the separate shares is by itself. 
not sufficient to prove a partition among the 
brothers. In Mst. Bhagwani Kunwar v. 
Mohan Singh (4), their Lordships of the. 
Privy Oouncil point out that a definition of 
shares in revenue and village papers 
affords but a very slight indication of an 
actual separation in a Hindu family and 
that in no case could they have regarded 
such a definition of shares, standing alone, 
as sufficient evidence to displace the pre» 
sumption in law which is peculiarly strong 
in the case of sons of one father, In Palani 
Ammal v. Muthuvenkatachala Moniagar (5), 

(4) 29 OW N 1037 (1046); 88 Ind, Oas. 385; AIR 
1995 P O 132; 23A L J 589:49M LJ55;410L J 
591; 22 L W 211; (1925) M W N 421 (P Op ; 

(5) 48 M 254 (257); 87 Ind. Oas, 333; AIR 1925 
P O 49; 48 M LJ 83; 6 PLT 133; 521 A 83 
21 L W 439; (1925) M W N 330; 27 Bom. L R735; 
3 Pat. LRI1I26; 23 A LJ 746;;29 O WN 816; LR 
6 A (P 0) 143 (P O). 
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their Lordships of the Privy Council observ- 
ed as follows :— 

“But the mere fact that the shares of the co- 
sparceners have been ascertained does not by itself 
necessarily lead to an inference that the family had 
separated, There may be reasons other than 4, 
‘contemplated immediate separation for ascertaining 
what the shares of the co-parceners on a separation 
would be.” 

Their Lordships’ observations made in 
this case indicate the inconclusive character 
of the definition of shares as evidence to 
justify the inference of partition, In the 
present case, the statements of the parties 
in whose names the shares were recorded 
are significant, In Ex. P-3 Ramdin and 
Tulsiram and Uderam stated in 1860 that 
they were each owners of 1/3rd share of 
_Mauza Wathoda, but they did not say when 
the partition had taken place. In Exs. P-6 
.and P-7 filed in Civil Suit No. 11 of 1933= 
old No. 164 of 1928, there are to be found 
‘very significant statements to show that 
there was no formal partition. Both these 
-documents are copies of Wajib-ul-arz of 
the year 1860. In Ex. P-6 it is noted as 
follows :— 

' "Tn the beginning this village was rith (un- 
-inhabited), Then in the year 1233 Faslee our father 
populated the same. Particulars regarding the 
Hissadari (co-partners) will be clear from the fard 
{schedule or statement) included in this Wajib-ul-arz. 
And there are no co-sharers.” 

In Ex. P-7, (vide cl. 3 regarding the parti- 
tion of land). it is noted: 

“The land of this village had not been divided. 
All are responsible for the profit and loss according 
to their respective shares......We three are equal co- 
sharers, are of the same caste and belong to the same 
family......We three will jointly recover, nikasi get 
the kabuliyat and give pattas...... At present there is 
no dispute regarding anything whatsoever. If any 
dispute arises we will make an application to 
Govt. and will get Khel partition effected so that 

-there shall be no occasion for dispute and everyone 
“will be responsible for his respective share," 

That goes to show that in 1860 the village 
was joint and that the three brothers were 

‘managing it jointly and that they intended 
to effect a partition when disputes arose in 
their common enjoyment, That they were 
_joint in estate and enjoyment is made very 
clear from the statement of Sundar Patlin 
in Ex. D-24. She was the guardian mother 
-of Bodhiprasad. It was she who wished to 
separate and asked for a revenue partition, 
-Sne unequivocally stated : 

“Up to this day the defendant's and my wahiwat 
of the village have continued joint, Butas Iam not 
-on good terms with the defendant at present, I 
-desire the separation of my share,” 


This statement throws a clear light on the 
-meaning of what was- stated in 1860. The 
parties had got their respective shares 

-entered separately, not as evidence of parti- 
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tion that had taken place, but a partition . 
they intended to make in case of dispute. 
Against this there is no doubt the mutation ` 
in favour of Mst. Gangi after Uderam!s 
death. Buton Gangi’s death it is remark- 
able that the -/5/4 share was recorded in. 
the name of Mohan and Bodhiprasad in 
pursuance of their agreement with Mst. 
Kasturibai that they would maintain her 
granddaughter Bulki and perform her 
marriage at their expense. The fact that 
Bulki’s grandmother Kasturibai agreed to 
have the shares recorded in their names on 
that condition, militates against the theory 
of partition. - 

It would thus appear that Mst. Bulki's 
claim made in Civil Suit No. 381 of 1883 
was by no means unanswerable. The case 
against her could have been strongly pre- 
sented by Venkatrao who was a leading 
Pleader at Wardha, had he not gone out of 
the suit in consequence of the compromise, 

It is not suggested that she had no case, 
but what is suggested is that Venkatrao 
also had a good case on his side in view of 
the evidence indicated above. Their dis- 
pute was, therefore, a bona ide one. The 
question is whether the settlement of the 
dispute was fair and prudent or not. Mst. 
Bulki was then representing the estate 
which the reversioner now claims. It 
appears to us that in entering into the 
compromise as she did, she acted exactly as 
any sensible person in her position would 
do. The result of the contest as it then 
must have appeared to them, was highly. 
uncertain. It was, therefore, natural and 
prudent for both parties to avoid the con- 
test and hit upon a via media that would 
satisfy either party. That course could be 
no other than the one that they should 
acknowledge each other's claims and arrive 
at a compromise on that basis. Venkatrao 
consequently admitted her title and Balki 
admitted his right to continue in possession 
provided he paid her Rs. 800. There is no 
suggestion that the consideration was 
inadequate. It must, therefore, be held 
that both parties dealt with each other at 
arm's length and concluded in amicable 
settlement in a way fair and beneficial to 
both. There was neither fraud nor any 
unfair advantage gained by one party over 
the other. That it was a fair settlement is 
attested by the fact that Mohan the then 
next reversioner and Bulki’s husband 
accepted it. Even her financiers whose 
interest was substantially affected: by the 
compromise, acquiesced inthe same. That 
compromise greatly strengthened her case 
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‘against Bodhiprasad and she ultimately 
succeeded in her suit against him. 

That being the nature of the compromise 
it-must bind the reversioner, In Ramsum- 
yan Prasad v. Sayam Kumart (6), their 
Lordships of the Privy Oouncil held that an 
alienation which is the result of a compro- 
mise that is reasonable and prudent, and 
for the interest of the estate, binds the 
reversioners. In Raojiv. Kunjalal Hiralal 
Agarwala (7), their Lordships of the Privy 

‘Council referred to the Patna case with 
approval and expressed their opinion that 
ta determine the reasonableness and pru« 
dence of the compromise, it must be judged 
merely as a business transaction. It is 
‘clear that if it stands that test, it is a 
reasonable and prudent transaction from the 
point of view of the estate. The words 
‘benefit to the estate’ cannot be defined in 
precise terms, As pointed out by Shah, J. 
in Nagindas Maneklal v. Mahamed Yusuf 
(8), the benefit to the family may under 
-certain circumstances mean a necessity for 
the transaction. He refers to the original 
text in the Mitakshara, Chap. I, s. 1, paras, 
“28 and 29, where the words ‘Apatkale’ i. e. 
in times of distress and ‘Kutumbarthe’ i. e. 
for the purposes of the family, occur and 
‘observes that these expressions must be 
interpreted with due regard to the condi- 
‘tions of modern life, 

If the compromise was fair, reasonable 
and prudent in the circumstances in which 
Mst. Bulki was placed, the alienation which 
was involved in the compromise must bind 
the reversicner. The contention raised here 
that the alienation should be considered 
apart from the compromise, cannot be 
accepted as sound. 

Ths next question is whether, notwith- 
standing that the compromise with Venkat- 

‘rao was fair and reasonable, the reversioner 
is entitled to dispute the title of the appel” 
ae wno are the representatives of Mst, 
aji. 

From the pleadings no doubt ib appears 
that Bulki wished to prosecute her suit 
against- Gaji in spite of the compromise 
(Ex. D-4 in Civil Suit No. 11 of 1933). But 
on June 17, 1884, she withdrew her claim 


(6) 1 Pat, 741; 69 Ind. Cas. 71;A I R1922 P O 
356; 491 A 342; 3LM L T 200; 27 OW N 269; 3P 
L T 749; 21 AL J 18 16 L W 956; 37 OL J 356; 
44M LJ 751; 25 Bom. L R634; LR4A(P O) 17 


(PO. 

(7) A I R1930 PO 163; 123 Ind. Oas. 709; Ind, 
Rul. (1930) P O 197; 51 OLJ 431; 340W N 627; 
32 Bom. LR 808; 58 M L J 720; 32 L W1;54B 
455; SPIA 177(POL 

(8)46 B 312 (315); 64 Ind. Oas, 923; AI R 1922 
Bom, 122; 23 Bom. L R 1094. : 
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against Gaji also. She had to do so for the 
obvious reason that field No, 6 was appur- 
tenant to the -/2/8 share which passed under 
the compromise to Venkatrao and she had 
under that compromise agreed to withdraw 
her claim against Gaji also. By her salee 
deed, dated November 3, 1883, she trans- 
ferred to Venkatrao all such rights as her 
father Uderam had in the -/2/8 share record- 
edin his name. That would include the 
cultivating rights in field No. 6 also, In 
Ex. P-2 that field is shown as being in his 
cultivation. The question whether it was 
sir or khudkasht is immaterial as in any 
case the cultivating rights also had been 
given up long with the proprietary rights. 
If Venkatrao acquired both the rights in 
respect of that field, he could transfer the 
cultivating rights to any one he pleased or 
confirm the transfer of them if they had 
already been transferred by Mohan to Gaji. 
Consequently, the plaintiff’s claim must fail 
against Gaji’s representatives. 

The result is that this appeal succeeds 
and the plaintiff's suit fails. The plaintiff- 
respondent will pay the appellants’ costs in 
both the Courts. Second Appeal No. 143 of 
1936 fails and the appellant will pay the 
respondente’ costs in all the Courts. 


D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Matrimonial Suit No, 5, of 1940 
September 20, 1940 
ALLsopP, J. 

YAQUB MASIH—PSTITIONER 
versus 
OHRISTINA MASIH AND ANOTHER— 
RESPONDENTS 

Divorce Act (IV of 1869), 3. 10—Husband's peti- 
tion for divorce on ground of wife's adultery— 
Wife, can claim costs from husband to enable her 
to defend the charge-~Amount of coats not very 
large--Petition should be adjourned till payment. 

It is surely wrong that a wife should be exposed 
to a charge of adultery and run the risk of being 
deprived of the support of her husband without 
being able to place her case fairly before the 
Court. Ifthe husband seeks relief, it is just that 
he should enable hie wife to defend herself when 
she has no means to support her own case. Hence 
a wife in India is entitled to claim her costs from 
a husband who institutes proceedings against her 
for dissolution of marriage on the ground of adul- 
tery andthe petition should be adjourned till the 
husband pays the money in Court particularly when 
the sum is nota very largeone. | 

Mr. E, V. David, for the Petitioner. 

Mr, K. O., Carlton, for the Respondent. 

Order.—This is an application by a 
wife who is respondent toa petition for a 
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decree for dissolution of marriage, ‘She 
claims that he husband should deposit 
‘Rg. 300 to cover her costs and expenses. 
Learned Counsel for the petitioner has 
Taised the point that.a wife in India is not 
entitled to claim her costs from a husband 
who institutes proceedings against her for 
dissolution of marriage. He relies upon the 
ruling of the Caleutta High Court in Proby v. 
Proby (1). The learned Judges in that case 
went back to the principles upon which the 
Ecclesiastical Court had based its view that 
a wife's costs should be paid by her husband 
and stated thatthe basis of the principle 
was that a wife’s property passed absolutely 
into the hands of her husband upon mar- 
riage. The learned Judges said that a wife’s 
property did not so pass under the provi- 
sions of the Succession Act and there- 
fore the principle should not apply. The 
matter may have been opentosome doubt 
in the year 1879 when that decision was 
pronounced but this Oourt is bound under 
the provisions -of s. 7, Divorce Act, to 
proceed upon the principles which are 
applied by the Courts in England at the pre- 
sent time and there can be no doubt that the 
Divorce Court in England would now allow 
a wife costs from her husband to enable 
her to defend herself uponthe charge of 
adultery, unless there were special reasons 
to thecontrary. That isthe principle which 
should be followed in this Court, The Eng- 
lish rule has been enforced for the last 
seventy years although since the Married 
Women's Property Act was passed in 1887, 
the property of a wife does not pass to her 
husband upon marriage. The Bombay and 
the Madras High Courts do not. accept the 
principle laid downin Proby v. Proby (1). 
I may refer to the cases in Mayhew v. 
Mayhew (2). and Natall v. Natall (3). A 
learned Judge of the Calcutta High 
Court himself doubted the correctness of 
the decision in Proby v. Proby (1) in Young 
v. Young (4). I have no doubt that the appli- 
cant is entitled to reasonable costs from her 
husband, 

Learned Counsel for the husband has 
argued that his client is a pauper and to 
compel him to pay costs would; be tanta 
mount to refusing him the relief which he 
seeks. It appears however, that the peti- 
tioner, has been able to pay his own costs 
of this petition and to engage Counsel. It 
seems to me, therefore, that-he should pay 


(1) 5 0 357;50 L R1; 5 Ind. Jur. 248, 
9 B 293. 


. (4) 230 916n, 
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“the reasonable costs of his wife. Learned 


19210 


Counsel urges that an adulterous wife should 
not be able to escape a decree for dissolution 
of marriage merely by insisting upon the 
payment of costs: which her husband cannot 
meet, On the other hand, we are not sure 
at thisstagethat the respondent has been 
guilty of adultery. [bis surely wrong that 
a wife should be exposed to a charge of 
adultery and run the risk of being deprived 
of the support of her husband without being 
able to place her case fairly before the Court. 
Tf the husband seeks relief, it is just that 
he should enablehis wife to defend herself 
when she has no means to support her own 
case. The claim is for Rs, 300, but though, 
according tothe rules of this Court, Counsel's 
fee alone would be taxed at Rs. 200 for the 
first day, still the parties are obviously in 
very poor circumstances and it is impossible 
to pass an order for the payment of a large 
sum. I direct that the applicant shall be 
paid by the petitioner a sum of Rs. 50 to 
enable her to defend herself on the charges. 
The money shall be paid on or before August 
29, 1940. The case may be put up on August 
30, 1940. (The case was then put up 
before his Lordship and the following judg- 
mont was delivered.) 

A husband who filed a petition in order 
to obtain a decree for dissolution of marriage 
was directed to pay a sum of Rs, 50 to meet. 
his wife’s coste in defending herself. It is 
urged on his behalf that he has absolutely 
no means and that he cannot deposit the 
money, 
ther the petition should be allowed to pro» 
ceed or should be adjourned till the money 
is paid into Court. Learned Counsel for the 
husband has referred me to the case in 
Thomson v. Thomson (5). That was a case 
in which a learned Judge said that he. 
thought that it would be unreasonable to 
adjourn the hearing cf the petition on 
the ground that the husband. had not 
paid in the wife's costs, if it was. 
shown that the husband had no means to 
enable him to do so, but, although this 
opinion was expressed, no order was passed 
in pursuance of it because the matter was. 
referred to an officer of the Court for an 
enquiry whether the allegation that the 
husband had no means was true or not, On 
the other side I have been referred to the 
case in Keane v.: Keane (6). 
it was stated that it was the practice of 
the Ecclesiastical Court not to fixea date 

(5) 140 580, < ec Bani ` 

(6) (1873) 42L J Mat, 12: LR 3 P523 27LT 768; 
12W R248. ` 5 


There: 


The question which arises is whe-. 
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for the hearing of a matrimonial petition 
until the husband had paid in the costs 
which he was directed to pay on behalf 
of the wife. It- seems to me that the 
Petitioner in the ease before me should 
be able to pay in a not very large sum 
of Rs. 50, and I think it would be unjust 
to the wife to deprive her of the power of 
defending herself against allegations of 
adultery. I therefore, direct that the case 
will stand out till the costs are paid. 


8. Order accordingly. 





PESHAWAR JUDICIAL COMMIS. 
SIONER'S COURT 
Civil Revision No. 282 of 1939 
October 22, 1940 
ALMOND, J. O. AND Mir Anma, J. 
GHULAM SARWAR FAQIR MOH D 
. TELI—PETITIONER 


f VETSUS 
NABI BAKHSH FAJU TELI AND. orgzrs 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. IIL, 
r. 4—" Acting"? under O. TII, r. 4~Another Coun- 
sel, if can present appeal on behalf of Counsel 
appearing in case without written authority. 

The mechanical actof handing over the appeal to 
the Olerk of Court or another officer appointed for 
receiving appeals does not amount to “ acting” as 
contemplated by O. IM, r. 4, Civil P.O. It is only 
a ministerial work and similarin nature to the pay- 
ment of process-fee etc., which the clerks of Counsel 
usually do. fp. 835, cols, 1 & 2,} 

Consequently, another Qounsel can present the 
appeal on behalf of the Counsel duly authorised 
under O. IXIL, r. 4 without a written authority from 
him to do so. 180 Ind, Oas. 565 (1), followed, 
Queen-Empress v. Karuppa Udayan (2), relied 


on, 
(Case-law distinguished.) 
0. R. against an order of the Addi- 


tion Judge, Peshawar, dated May 2, 
1939, 

Mr, L. Jiwanda Mal, for the Peti- 
tioner. i 


Mr, G. C. Kohli, for the Respondent 
(Plaintiff). 


Mir Ahmad, d,—Nabi Bakhsh and 


Abdur Rehman obtained a decree for pos-- 


session of half of a house against Mst. 
Mirzancor and Ghulam Sarwar. Lala 
Jiwanda Mal was the Pleader who repre» 
sented Ghulam Sarwar in the trial Court, 
‘Ghulam Sarwar again engaged Lala 
Tiwonga Mal, Pleader, to file an appeal. 
Lala Jiwanda Mal prepared the memoran» 
dum of appeal and signed it. He practises 
at, Haripur. The appeal had to be filed 
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at Abbottabad. He therefore asked Qazi 
` Mohammad Ashraf, Pleader, who was 


going to Abbottabad, to hand in the appeal 
there on his behalf. There are two notes 
One is 
by Lala Jiwanda Mal that his power-of- 
attorney was on the file of the lower Court 
and had not been cancelled by his client, 
and the other is by Qazi Mohammad Ashraf 
that he was filing the appeal in Oourt for 
Lala Jiwanda Mal, Pleader. 


At the hearing, Counsel for the plaintiff- 
respondents objected that the appeal had 
not been properly presented and should, 
therefore, be dismissed. The argument 
taken was that Qazi Mohammad Ashraf 
was “acting” for Lala Jiwanda Mal when 
he presented the appeal, and, as under 
O. IM, r. 4, Civil P. O., he could not act 
without a written power to do so, there 
was no properly presented appeal: before 
the Court. This argument prevailed with 
the learned Additional Judge. He dise 
missed the appeal on this ground, Ghulam 
Sarwar has come up on revision to this 
Court. As the decision of this petition affects 
the general routine of the Bar the case was 
referred to a Bench by asingle Judge for an 
authoritative decision. The law on the sub» 
ject is quite clear, Order III, r. 4, suber, (1), 
Oivil P. O., is in the following words; 

“No Pleader shall act for any person in any Court, 
unless he has been appointed for the purpose by 
such person by a document in writing signed by 
such person or by his recognized agent or by some 
other person duly authorized by or under a power- 
of-attorney to make such appointment.” 


If Qazi Mohammad Ashraf was “acting” 
for Lala Jiwanda Mal then it is indisputable 
that he required a written power to do so. 
But the point is whether in fact the hand- 
ing over of the appeal to the Olerk of Court 
amounts to “acting” or not. Oounsel for the 
petitioner has referred us to two rulings in 
support of the proposition that it is only a 
ministerial act and does not amount to 
“acting” under O. III, r. 4, Civil P. O. One 
of the authorities is Sawarmal v. Kunjilal 
(1), and another is Queen Empress v. 
Karuppa Udayan (2). Counsel for the 
plaintiff-reapondents quoted Begg Suthers 
land & Co. v. Bahadur Chand (3), Muham- 
mad Qumar Shah Khan v. Mohammad 
Salamat Ali Khan (4), Wali Mohammad 


(i) AI R1939 Rang. 1; 180 Ind. Cas, 565; (1939) 
Rang. 108; 11 R Rang, 418, 

(2) 20 M 87; 2 Weir 470. 

(3) 4 IR 1928 Lah. 841; 110 Ind. Oas, 177, 

(4) ATR1930 All, 112; 121 Ind. Oas. 546; (1930) A 
L J 394, Ind. Rul, (1930) AIL 162, 
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Khan v. Ishak Ali Khan (5), Chitta v. Jafo 
(6) and K. L. Gauba v, Indo-Swiss Trading 
Co., Ltd. (7), to show that a written power 
was necessary for a Counsel to enable 
him to present an appeal on behalf of 
another Counsel, We will first deal with 
the rulings quoted by Counsel for the 
plaintifi-respondents, In Begg Sutherland 
& Co. v. Bahadur Chand (3), there cecurs 
a remark that the Judge of the lewer 
Court should not have announced the 
judgment to the clerk of the Counsel. 
There is nothing else besides this sen- 
tence in this judgment and we do not 
think it has any bearing on the case before 
us. In Muhammad Qamar Shah Khan v. 
Mohammad Salamat Ali Khan (4), an 
appeal was filed by a Counsel in whose 
power-of-attorney the name of the Coun- 
sel was not written nor was the power 
duly accepted in wriling by the Counsel 
himself. The appeal was therefore re- 
jected. The party filed another appeal 
duly supported by a regularly drawn 
up power-of-attorney though beyond time, 
Their Lordships of the High Court held 
that the subsequent appeal was maintain- 
able and that the rejection of the previous 
appeal did not bar the later appeal on the 
ground of res judicata. They extended the 
time under s. 5, Lim. Act, and thus 
condoned the period by which the subse- 
quent appeal had become time-barred. It 
appears to us that this casé also is not the 
direct authority for the proposition put for- 
ward by Counsel. Walt Mohammad Khan 
v. Ishak Alt Khan (5), refers to verification 
of plaints. It was held th t the failure 
to verify a plaint was a mere irregularity 
and could be cured by getti g the veri- 
fication subsequently done. This case is 
not in point at all. : 


In Chitta v. Jafo (6), the name of the 
Pleader was not given in the power of- 
attorney, The trial Judge therefore returned 
the plaint to the plaintif with the direction 
that the plaint should be presented again 
with a properly drawn up power-of attorney 
attached to it. The plaintif appealed to the 
District Judge who upset that order and 
directed that the case should proceed. Their 
Lordsbips of the High Court restored the 
order of the original Court and ordered that 
the plaint should be returned and presented 


(5) AIR 1931 All. 507; 134 Ind. Oas. 26; 54 A 57; 
(1931) A L J 777; Ind. Rul. (1931) Al. 794 (8 B). 

(6) AIR 1931 All. 767; 132 Ind, Cas, 566; (1931) A 
L J 983; Ind. Rul. (1931) All. 534, 

(7) A IR 1936 Lah. 500; 163 Ind, Oas. 141;17 L 
610; 38 PLR 258;8 RL 1024. 
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again after correction had been made in the 
power-of-attorney. It ig patent that “thig 
ruling is also irrelevant to the question in 
dispute. K. L. Gauba v. Indo-Swiss Tradinge 
Co , Ltd. (7), is again dissimilar. Counsel who 
was given the power-of-attorney by the 
client did not sign the memorandum of 
appeal, The memorandum of appeal was 
signed by another Counsel who noted that 
he was acting for the Counsel originally 
briefed. It was held that the signing of 
the appeal amounted to “acting” and 
therefore the appeal was not properly 
presented. The review of the authorities 
cited by the Counsel for the plaintiff-respou- 
dents has made it clear that these authori- 
ties do not help usin deciding the present 
ease, We will now turn tothe cases cited 
by the Counsel for the petitioner. Queen- 
Empress v. Karuppa Udayan (2), was a 
criminal case. Their Lordships of the 
Madras High Oourt made the following ob- 
servation in their judgment : 

“The Deputy Magistrate's reason for not accepting 
the appeal at first made by the four petitioners was 
that it was not presented by themselves or their 
Pleader, but only by their Pleader’s clerk, Such 
presentation has been held by this Court to be equi- 
valent to a presentation by the Pleader himself, 
when the petition of appeal is signed by the Pleader 
and he is duly authorized as was the case here.” 

Sawarmal v, Kunjilal (1), is a Leiters 
Patent Appeal and is on all fours with 
the case now before us. The appeal was 
signed by Mr. Sarkar who held a power 
of-attorney from his client, but it was 
presented by Mr. Ganguly for him, The 
question was whether the -presentation 
amounted to “acting” and was therefore 
invalid because there was ‘no written 
power-of attorney authorizing Mr, Ganguly 
to act for Mr. Sark .r. Dunkléy, J.” with 
whom Roberts, O. J. agreed, made the fol- 
lowing remarks : | 

“So far as India (and Burma) are concerned, the 
classic definitions of the expression ‘to act’ as used 
in forensic parlance, are contained in In re Fazzle 
Alt (8) and Kali Kumar Roy v. Nobin Chunder 
(9). In the earlier case . Pheayy J. said at p. 9* 
‘I think that the word “act” there means the 
doing of something as the agent of the principal 
party, which shall be recognized or taken notice of 
by the Court as the act of that principal; such for 
instance as filing a document,’ In the later case 
White, J. said at p. 590t; “To act for a client in 
‘Court isto take on his behalf in the Court, or in 


‘the offices of the Court, the necessary steps that 


must be taken in the course of the litigation in 
order that his case may-be properly laid before the 
Court.’ With the greatest respect, I am prepared to 


(8) 19 W R Or. 8. 
(9) 60 585; 70 L R82; 4S8home L R 88° 


*Page of 19 W R.—[Ed.] i gi 
Page of 6 O.—[ Bd] 
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adopt these definitions; but. in my opinion, there is 
nothing in O ITT, r, 4, which prohibits a Pleader 
from delegating some of his functions, and the Oode 
plainly contemplates that certain functions of 4 
ministerial nature may be delegated. A ministerial 
aet, in relation to this matter, is an act which does 
not require the personal skill or attention of the 
Pleader and which can be done without considera- 
tion of facts or circumstances. To hold otherwise 
would result in complete chaos in the administra- 
tion of justice and would, within a short time bring 
about a state of affairs which would render it im- 
possible for the Courts of law to carry on their 
© work. For, the payment of court-fee, translation 

and copying fees and the like, merely ministerial 
acts are “acting” just as much as the presentation 
of a plaint, or a memorandum of appeal is “acting”; 
and if the judgments of the Assistant District 
Court and this Court on ‘second appeal are correct, 
the result would be that the officers of the Oourts 
could receive such payments only from the hands 
of the parties themselves or their Pleaders duly 
‘appointed, obviously an impossible state of affairs, 
It is conceded, and no doubt itis correct, that the 
drafting of a plaint or a memorandum of appeal, 
or acts of the same nature, which can only be done 
on consideration of facts and circumstances, musti 
be done by the duly appointed Pleader, and there. 
fore such documents must be signed by him, and 
such acts cannot be done or such documents can- 
not be signed on his behalf by another Pleader. But 
the same consideration does not apply to acts which 
are méerely mechanical, such as handing over a 
bundle of paper. To such acts, in my opinion the 
maxim.qui facit per alium, facit per se must be 
held to apply, and the presentation of the plaint or 
appeal must be taken to be that of the signatory 
thereto, although the actual handing over may be 
performed by a servant or agent.” | 

Later in the judgment he said; 

“Order IV, r. 1, sub-r. (1) says that every suit shall 

be instituted by presenting a plaint to the Oourt or 
such officer as it appoints in this behalf. There is 
nothing inthe rule to show that the presentation 
must be aba particular place or.ata particular time 
or by a particular person, so long as it is a presen- 
tation to the Oourt or to the officer appointed by 
-the Oourt. Order XLI, r. 1, sub-r, (1) is even more 
explicit. It says: ‘Every appeal shall be preferred 
in the form of a memorandum signed by the appel- 
lant, or his Pleader and presented to the Oourt or 
to such officer as it appoints in this behalf’ The 
rule lays down that the memorandum must be 
signed by the appellant or his Pleader, but it ex- 
pressly refrains from stating that it must be pre- 
sented by the appellant or his Pleader.” 

He therefore concluded as follows : 

“In my opinion, when a plaint or memorandum 

. of appeal has been drawn up and signed bya Pleader 
duly authorized under O. ILL, r. 4, there is nothing 
contrary to the provisions, or the intention, or the 
spirit of that rule in the mechanical act of handing 
over the papers to the Court, or the officer appointed, 
being performed bya clerk or another Pleader, to 
whom the duty of performing that act has been 
delegated by the duly authorized Pleader,” 


After giving the matter our careful atten- 
tion we have come to the. conclusion that 
the view taken by the Judges of the Ran- 
goon High Court is sound. We think that 
the mechanical act of handing over the 
appeal to the Olerk of Court or another 
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officer appointed for receiving appeals does 
not amount to “acting” as contemplated 
by the Civil P. ©. It is only a minis» 
terial work and similar in nature to the 
payment of process-fee ete., which the 
clerks of Counsel usually do. On this view 
of the case Qazi Mohammad Ashraf could 
present the appeal on behalf of Lala 
Jiwanda Mal without a document in writing 
authorizing him to do so. The appeal is 
therefore accepted. The order of the lower 
Appellate Court is set aside and the case 
is remanded to the lower Appellate Court 
for decision on merits. Oosts shall follow 
the event. 


D, Appeal accepted. 


CALCUTTA HIGH COURT. 
Oriminal Revision No. 16 of 1940 
; April 11, 1940 
Enerey, J. 
A, K. SEN——PETITIONER 
Versus 
MADHU MONGAL DAS—Oppositz PARTY. 

Criminal Procedure Code (Act V of 1898), 6. 531 
—Charge under s. 6, Merchandise Marks Act (IV 
of 1889), not tried at place where offence was com- 
mitted—Defect, if curable—Criminal  trial—Mis- 
joinder of chargas—Offence of cheating and one 
under 8.6, Merchandise) Marks ‘Act (IV of 1889), 
not committed in course of same transaction—It is 
misjoinder of charges. 

Where the charge under s, 6, Merchandise Marks 
Act, is not tried atthe placa where the offence of 
applying the false trade description had been com- 
iieo, the defect is curable under s. 531, Criminal 


Where the above offence was not committed in the 
course of the same transaction of the offences of 
cheating the joinder of these charges amounts to mis- 
joinder of charges.. ; 


Mr. Sudhansu Sekhor Mukherjee, for the 
Petitioner. 

Mr. Asoke Nath Mukherjee, for the Con- 
plainant. 

Mr. Nirmal Ch. Chakraverty, 
Crown. 


Order.—The first point urged by th 
learned Advocate for the petitioner in this 
case is that the petitioner was wrongly 
tried in Calcutta in respect of the offences 
with which he was charged, Thers can be 
no doubt in my mind that, as regards the 
cheating charges aud the charge ander 
s. 7, Merchandise Marks Act, the trial was 
properly held in Calcutta. As regards the 
charge under s. 6 of the latter Act, the 
offence of applying the false trade des- 
cription, from the nature and circumstances 
of the case, must have been committed at 
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Serampore and therefore the trial in respect 
cf this charge should have. been held at 
Serampore. On this point the learned 
Advocate for the Orown contends that the 
defect is curable under s. 531, Criminal 
P. O. If this had been the only defect in 
procedure, I would have been prepared to 
accept this contention but I also find that 
there wasa misjoinder of charges, In this 
connection the three cheating charges might 
have been properly joined with a charge 
under s. 7, Merchandise Marks Act ; but it 
cannot be said that the offence with which 
the petitioner was charged under s. 6 of 
the Act was committed in the course of 
the same transaction as the other offences 
with which he was charged, It follows, 
therefore, that he should have been tried 
separately in respect of the charge under 
s.6, Merchandise Marks Act. As regards 
this charge however, the learned Advocate 
for the Crown admits that there is no 
evidence on the record to show that the 
petitioner himself applied a false trade 
description to his gocds, so that in any 
case he cannot be convicted under s., 6, 
Merchandise Marks Act. 

In my view, the ccnviction under s. 7 of 
the Act must also be set aside as I consider 
that the petitioner was prejudiced in his 
trial on account of the misjoinder of charges 
to which I have already referred, The 
result is that this Rule must be made 
absolute. The order of the learned Magis- 
trate dated October 31, 1939 is set aside and 
the petitioner will be retried according to 
law in respect of the charge under s. 7, 
Merchandise Marks Act. The new trial 
will be beld in.the Court of some Magis- 
trate other than Mr. D. J. Cohen and will 
proceed on the evidence which is already 
on the record together with such further 
evidences as the parties may think it neces- 
sary to adduce. The fine imposed upon 
he petiticner under s. 6, Merchandise Marks 
Act, if already paid, will be refunded. 

D. Rule made absolute. 





PATNA HIGH COURT 
Criminal Revision ap No. 518 of 
19 
November 12, 1940 
DHAVLE, d. 
JINILAL MANDAL—PETITIONER 
versus 
CHANDERDEO PROSAD AND OTHERS— 
OPPOSITE Party 
Oriminal Procedure Code (Act V of 1898), sse 202, 
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203, 489—Practice of examining accused and his 
witnesses and letting prosecution witnesses e to be 
cross-examined by defence though to be depricated, is 
not illegal—Allowing accused to appear in equiry 
under s. 202—Failure of complainant to prove his case 
Whether by itself sufficient to prosecute him under 
8. 211, Penal Code (Act XLV of 1860)—Order of 
dismissal under s.203—Proper procedure not followed 
—If ground for setting it aside in revision. 

While the practice of examining the accused and 
their witnesses, and letting the prosecution witnesses 
be cross-examined by the defence in an enquiry under 
s. 202, Oriminal P. O., ia to be condemned, such a 
course is not illegal, 133 Ind. Cas, 172 (3), referred 
to. 

To allow the accused to appear in inquiries under 
s,202 is as a rule not to be countenanced for a 
number of reasons. It is apt to be unfair to the 
accused, no less than to the complainant, and further, 
unfair to the Magistrate himself in implying that he 
has time to try cases twice over, 18Ind, Oas. 345 (4), 
referred to, 

The failure of a complainant to provehis case may 
regult in the dismissal of his complaint, under s. 203, 
Criminal P. O., or at later stages in the discharge or 
acquittal of the accused; but it will not by itself 
warrant his prosecution unders. 211, I.P, O. for 
bringing a false case. 

The order of dismissal of a complaint under s. 203, 
Criminal P. O., cannot be set aside in revision merely 
because the Magistrate adopted a procedure which is 
to be deprecated. 


Or. R. App. from an order of the Sessions 
Judge of Purnea, dated June 29, 1940, 


Messrs. K. P, Varma and Jaleshwar 
Prasad, for the Petitioner, 


Mr, Harinandan Singh, 
Orown, 


Messrs, S.C. Mazumdar and B.C. Ghosh 
for the Opposite Party, 


for the 


Order.—This is an application in revision 
against the dismissal of acomplaint ander 
s. 203 ofthe Criminal P, O. The Sessions 
Judge was first moved in revision against 
this order, but declined to interfere. It 
has been contended on behalf of the 
petitioner -that the procedure followed by 
the Sub-Divisional Magistrate, whose order 
is challenged, was irregular in many 
respects, and that therefore his order should 
be set aside. The principal grievance of 
the petitioner is that inthe inquiry under 
s. 202 into the petitioner's complaint his 
witnesees were allowed to be cross-examin-. 
ed by the accused and witnesses were 
examined on behalf of the latter including 
the Sub-Inspector of Police who was among 
the accused. The learned Advocate for the 
petitioner has relied on P. Varadarajulu 
Nayuduv. P. Kuppuswamy Nayudu (1), 
which was followed by a Full Bench of the 
Madras High Court, whose decision is 


(1) 49M 926; 99 Ind, Oas, 321; 51 ML J 602; AIR 
1927 Mad, 18; 28 Or. L J 113, - 
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reported at Appa Rao Mudali v. Janaki 
Ammal (2), of the same volume, But 
as was pointed out in this Court in, 
Mahabir Baitha v. Emperor (3) the true 
position appears to be that while the practice 
of‘examining the accused and their wite 
nesses and letting the prosecution witnesses 
be cross-examined by the defence in an 
enquiry under s, 202 of the Criminal P. 0, 
has been repeatedly condemned by the 
various High Oourts, it has not been held 
that such a course is illegal. Scroop,J. 
in the last mentioned case added : 

“Tt is obvious that there must be cases where 
some preliminary enquiry, in the course of which 
an, accused’s statement is desirable, must be held. 
For instance, in the case of a public servant, 
obviouly it would be unreasnoable that in every 
case of accusation one should be liable to be 
dragged to Courton a summons without having 


opportunity of giving an explanation as to the facts 
alleged against him.” 


In the present case, the Magistrate had 
good reason tolook into the case of the 
persons accused by the petitioner before 
summoning them, because the accusation 
arose out of the facts of a Sub-Inspector 
of Police who had previously submitted a 
report under s, 144 of the Oriminal P. O, 
regarding some land claimed by tbe 
petitioner on the one hand and Lakhan 
Ram, one of the accused, on the other. A 
proceeding under 8, 145 of theCriminal P. ©. 
had followed, and while it wae pending a 
dafadar had informed the thana how he 
had seen the petitioner go upon the dis« 
puted land with armed men; and upon this 
the Sub-Inspector had gone to the locality 
and arrested the petitioner under s. 151 of 
the Oriminal P.O. The offences complained 
of by the petitioner were subsequent to this 
and were imputed to the Sub-Inspector and 
the dafadar no less than to the other party 
tothe s. 145 proceeding, and imputed by 
means of a belated complaint. To have 
issued summonses against the SubsInspec- 
tor and the other accused without an 
enquiry such as would give some idea of 
what really happened would in the circum- 
stances have hardly been wise. As a matter 
of fact the Sub-Divisional Magistrate 
referred in detail to the materials before 
him and these were available to him without 
any specialenquiry from the Sub-Inspector 
and took them to be sufficient for dismiss» 
ing thecomplaint under s. 203 of the 


(2) 49M 918; 99 Ind. Oas. 337; 24 L W 613; 51 
M L J 605; A I R 1927 Mad. 19; 28 Orn L J 


(1931) Or. Oas. 723, 
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Criminal P. O. after observing that it 
was a ‘fit cage to start proceedings under 
s. 211 of the L P. C.” and that hein- 
tended “to take cognizance under s. 190 
(e) of the Oriminal P. O. and’ hold an 
enquiry under s. 476 of the Criminal P, 0.” 
This order was quite properly set aside 
by the Sessions Judge on the ground 
(among others) that the Magistrate seemed 
to have taken for truth the allegations of 
the dafadar at the thana; and a further 
enquiry was directed, The Magistrate 
erroneously took this to mean a further 
“Judicial” inquiry, and after noting that 
he was going to hold a preliminary en- 
quiry under s. 476 of the Criminal P, O. 
into the trath or falsity of this complaint, 
called upon the petitioner to produce his 
witnesses for the date fixed or submita 
list of witnesses to be summoned for that 
date. Then came an enquiry in the course 
of which the petitioners witnesses were 
examined and cross-examined, and wit- 
nesses examined on behalf of the other 
side. This procedure was objected to by 
the petitioner, but the Magistrate said that 
he knew of no section in the Criminal P, O. 
which envisaged such a restriction on the 
tights of the accused that his witnesses 
may not be examined in a preliminary 
enquiry. How far the learned Magistrate 
was aware of Appa Rao Mudali v. Janaki 
Ammal (2), the Full Banch decision already 
referred to, does not appear; but in any 
case the question was one not so much of 
any specific prohibition to be found in 
the Oriminal P. O. as of the procedure 
intended by s. 202. As was observed by 
Sharfuddin and Cox, JJ. in Bhim Lal 
Sah v. Emperor (4), a case in which a 
complaint was dismissed under s. 203 
after a similar inquiry and the complaint 
was proceeded against under s, 211 of the 
. P.O. 
i we not suppose that Magistrates have so 
little to do that they prefer trying cases twice over, 
and it is difficult to avoid a feeling of uneasiness 
lest the object of the practice may not be to 
harass complainants and deter them seeking relief 
in the Criminal Courts.” $ 
To allow the accused to appear in in» 
quiries under s. 202 is as a rule not to 
be countenanced for a number of reasons. 
The decisions show how it is apt to be 
unfair to the accused, no less than to the 
complainant, and farther, unfair to the 
Magistrate himself in implying that he has 
time to try cases twice over. Turning to an- 
other point, L take it that the learned Magis- 


W 40 O 444; 18 Ind, Oas, 345; 110 W N 290;.14 Or 
LJ 5% 
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trate was under the impressicn that the pre- 
liminary inquiry unders. 476 of the Criminal 
P. C.into tbe truth or falsity of this complaint 
that he was going to make was compliance 
with the “judicial enquiry” that he took the 
Sessions Judge to have ordered, for I can 
hardly suppose that he was determined 
to go his own way irrespective of the 
orders of superior authority. The result 
was a very elaborate inquiry going beyond 
a rehearsal (and an unnecessary one at 
that) of the trial that the complainant 
would have been entitled to if his story 
could have been believed prima facie. 
But in the circumstances of the case the 
petitioner was not entitled to have the 
persons accused by him summoned straight- 
away, nor was the Magistrate precluded 
in law from hearing the other side, The 
danger of accepting the defence before 
knowing what the full prosecution was and 
this is the danger on which Wallace, J. laid 
stress in Varadarajulu’s case (1) (already 
referred to) was avoided by an inquiry 
which was so full that when the Magistrate's 
fresh order of dismissal of the petitioner's 
complaint was challenged before the 
Sessions Judge, the petitioner's Pleader 
was not able seriously to argue that the 
petitioner had been prevented by the Magis- 
trate from adducing any evidence, either 
oral or documentary, nor was such an 
allegation to be found in the thirty grounds 
taken in the revisional application made 
on that occasion. No such ground has 
been taken in the application to this Court 
either; and all that Mr. Varma has been 
able to urge is that the order of dismissal 
is bad and should be set aside, because 
the procedure followed by the Magistrate 
is open tothe objections that were given 
effect to in such cases as those of Bhim Lal 
Sah (4) and Appa Rao Mudaliar (2) (already 
referred to.) But the order of dismissal cannot 
be set aside merely because the Magistrate 
adopted a procedure which is to be depre- 
cated; and as shown by the learned 
Sessicns Judge, no further inquiry is in 
the circumstances of thiscase required in 
the interests of justice. Nothing remains to 
be elicited in support of the petitioner's com« 
plaint. The order of dismissal became all the 
important because it was the precursor of a 
prosecution of the petiticner Limself, But I 
-understand that the Magistrate’s decision to 
prosecute the petitioner has been the 
subject of an appeal to the Sessions Judge, 
and that the appeal has been allowed and 
the Magistrate directed to look into the 
matter afresh, That is the right stage for 
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considering the expediency of prosecuting 
the petitioner. The failure of a complain- 
ant to prove his case may result id the 
dismissal of his complaint, or at later 
stages in the discharge or acquittal of 
the accused; but it willnot by itself warrant 
his prosecution for burning a false case. 
The distinction is apt to be lost sight of 
proceedings under s, 476 of the Oriminal 

. O, are mixed up with an inquiry under 
s. 202 of the Criminal P. ©. But when the 
complaint has been disposed of, it should 
he easy enough to deal with the question 
that arises under s.476. Apart from this 
aspect of the matter, I cannot see that 
there will be ‘any point in setting the dis- 
missal of the petitioner's complaint aside 
and ordering a fresh inquiry. 

The application in revision is dismissed. 


8. Application dismissed. 





MADRAS HIGH COURT 
Oivil Revision Petition No. 1077 of 1940 
August 26, 1940 
WADSWORTH AND PATANJALI Sastet, JJ. 
A, RAGHUPATHI AYYAR—PETITIONER 


versus 
KRISHNAMAOHARIAR AND ANOTARR— 
RESPONDENTA 

Madras Agriculturists' Relief Act (IV of 1938), 
8. 8—Mortgage in favour of S's sonae—-One item of 
consideration, discharge of decree on pro-note—S, 
both payee under pro-note and decree-holder on pro- 
note—Judgment-debtor in mortgage suit, if can 
contend that 8 was benamidar for her sons, 

Unless the debt of which the suit debt is alleg- 
ed to be a renewal is in favour of the same 
creditor, the explanation to s. 8 has no applica- 
ion. 

The suit mortgage was in favour of the two sons 
of S and one of the items of consideration for the 
mortgage was the discharge of a decree ina suit 
on a promissory note, The payee under the pro- 
missory note and the deoree-holder in the promis. 
sory note suit was 9 the mother of the two mort- 
gagees : ‘ 3 

Held, that the decree based on the mortgage-deed 
could not be scaled down on the basis that it was 
in part a renewal of the promissory note debt. 
It could not be contended that 6 was really a 
benamidar for her sons, 


0. R. P. to revise an order of the District 
Court, Chingleput, dated April 1, 1940. 

Messrs. S. V. Venugopalachari and A.C. 
S. Chari, for the Petitioner. 

Messrs, Ch. Raghava Rao and V. 5, Rane- 
gaswami, for the Respondents, 


Wadsworth, J.—The petitioner was 
the defendant in a suit on a mortgage and 
he contended that he was entitled to let in 
evidence that the mortgage was a renewal 
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of a previous promissory note debt which 
had ripened into a decree, so as to attract 
the operation of s. 8, Madras Act IV of 1938, 
The Gourt below held that he was not 
entitled to adduce such evidence and it is 
against that decision the present revision 
petition is filed. The suit mortgage was in 
favour of the two sons of Srinivasammal 
and one of the itmes of consideration for 
the mortgage was the discharge cf a decree 
in a suit on a promissory note. The payee 
under the promissory note and the decree- 
holder in the prcmissory note suit was 
Srinivasammal the mother of the two mort- 
gagees. The question, therefore, is whether 
the decree based on the mortgage deed can 
be scaled down onthe basis that it isin 
part a renewal of this promissory note debt. 
The contention was that Srinivasammal, the 
Payee under the promissory note, was really 
a benamidar for her sons. 

In our opinion, it isnot open to the judg- 
ment-debtor to raise such a contention for 
the. purpose of s. 80f Act IV of 1938. Unless 
the debt of which the suit debt is alleged 
to be a renewal is in favour of the same 
creditor, the explantion to s. 8 has no 
application. We bave held in our decision 
in O. R. P. No. 1088 of 1939 that the creditor 
in respect of a promissory not debt is and 
can only be the payee and that the creditor 
in respect of a decree debt can only be the 
decree-holder or other persons specifically 
empowered to execute the decree; that is to 

“gay, whether we look at the promissory note 
itself or at the decree resulting therefrom, 
the creditor must necessarily be Srinivasam- 
mal and not her sons even though the sons 
may have a beneficial interest in the debt. 
It follows, therefore, that there can be no 
question of the mortgage debt being a 
renewal for the purpose of the Act of the 
previous promissory note debt and the deci- 
sion of the lower Court is right. The revi- 
sion petition is therefore dismissed with 
costes, 
Nis. Petition dismissed, 


ed 


ALLAHABAD HIGH COURT 
Civil Revision No. 44 of 1940 
November 8, 1940 
OOLLISTER, Je ` 
TAQI HUSSAIN —PLAINTIFF—APPLIOANT 
versus 
HAFIZULLAH AND ANOTAR —DEFENDANTS 
——OPPOSITR PARTY 
U. P. Agriculturists’ Relief Act (XXVII of 
1934)? s. 2 (2), Sch. I— Servant of the village eom" 
munity" in Sch, I, meaning of--Tailors, if agri- 
culturtats. 
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A “servant of the village community ” in Sch. I, 
U. P. Agri Relief Act, is a person who is not paid 
separately for the individual work he does, but 
receives periodical remuneration from the commu- 
nity, whether at the time of harvest or otherwise, 
Hence tailors cannot be regarded as agriculturists 
unless they can show that they are not paid by 
the job but are recompensed by some customary 
mode of periodical payment. 


O,.R, against the order of the Small 
Cause Oourt Judge, Ghaziabad, dated 
September 21, 1939, 


Mr. Mukhtar Ahmad, for the Applicant, 
Mr. B. Mukerji, for the Opposite Party. 


Order.—This is a plaintiffs application 
in revision under s. 25, Small Cause Courts 
Act. The applicant sued the defendants 
upon a promissory note, The defence was 
inter alia that the promissory note was with- 
out consideration and that the Court at 
Ghaziabad had no jurisdiction. The learn» 
ed Judge finds that the promissory note was 
for consideration, but that the defendants 
ara tailors and are “servants of the villaga 
community in that respect” and so under 
s. 7, Agriculturiste’ Relief Act, the suit 
ought to have been instituted at Buland- 
shahr where the defendants live. The 
learned Judge accordingly directed that 
the plaint be returned for presentation to 
the proper Court, The plea taken before 
me is that the Oourt below has erred in 
holding that it had no jurisdiction to try 
the suit. Section 2 (2), Agriculturists’ 
Relief Act, enacts that 
“a person ordinarily living outside the limits ofany 
Municipality who belongs to any of the classes of 
persons mentioned in Sch. I” 

18 an agriculturist for the purposes of the 
Act. The parsons enumerated in Sch. I are 
as follows : 

“Agricultural labourers, general labourers, cows 
herds, goatherds, dairymen, blacksmiths, carpenters, 
fishers, hunters, boatmen, barbers, tanners and 
leatharworkers, scavengers, basket-makers, potters, 
midwives, watchmen, washermen, weavers or other 
servants of the village community or any similar class 
of persons whom the Local Govt, may, by notification 
in the Gazette, from time to time include in this 
Schedule.” 


Thus tailors find no place in this list and 
it is not suggested that they have been ine 
cluded by any subsequent notification. The 
only question which has been agitated in 
this Court is whether a tailor properly falls 
within the category of "other servants of 
the village community,” There is appar- 
ently no authority on the subject, but I 
think it will be generally accepted that a 
“servant of the village community” is a 


person whois not paid separately for the 


individual work he does, but receive 
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periodical remuneration for the community, 
whether at the time of harvest or other- 
wise. In Baden Powell’s Land System of 
British India, Vol, I, p. 150 the learned 
author, after setting out what he calls the 
“staff” of the village (in which there is 
no mention taillors, though, of course, the 
enumeration is not exhaustive) says : < 

“Tn England such artisans in a village would 
casually settle where the prospects of trade invited, 
and would indifferently accept work from any comer, 
being paid by the job. But in India......the village 
community invites or attracts to itself the requisite 
bands of artisans, finds them almost exclusive em- 
ployment, and does not’ pay by the job for services 
Tendered, but establishes a regular income or custo- 
mary modeof annual payment, on receipt of which 
every village resident ia entitled to have his work 
done without further Gndividual) payment,” 

It is argued that atailor must be regard- 
ed as a servant of the community because 
he supplies the needs of the villagers, 
But sodoes abenia and a sonar. It seems 
to me that the defendants cannot be 
regarded as agriculturists unless they can 
show that they are not paid by the job but 
are recompensed by some customary mode 
of periodical payment. This the defendants 
have admittedly made no attempt to do, 
and Iam therefore of opinion that they 
have failed to establish that they are 
“agriculturists” and that the suit should 
therefore have been brought in the Dise 
trict of Bulandshahr. I accordingly, allow 
this application with costs and set aside the 
decree of the Court below, which will pros 
ceed to determine the other pointa in issue 
and decide the suit according to law. 


Se- Application allowed. 





OUDH CHIEF COURT 
Application No. 57 of 1939 
December 10, 1640 

AGARWAL, J, 
RAM BAGAR-—-PLAINTIFF—APPLIOANT 
versus 

RAM NATH AND ANOTHER—DEFENDANTS— 

Opposite Party 

U. P. Village Panchayat Act (VI of 1920), a. 71, 
el. (2)—Suit under Act fled before panchayat — 
Jurisdiction of panchayat taken away by order of 
Collector under 3.71 (1) (a)—Haclusion of time—Law 
applicable, whether s, 71, cl. (2) or 3. 14, Limitation Act 
(IX of 1908)—Limitation Act {IXof 1908), a. 29, if 
applies to such case, 

There being a special provision for the exclusion of 
time inthe local Act (wiz. 8. 71, cl. (2) of the U.P. 
Village Panchayat Act), s. 14, Lim. Act has no ap- 
plication to suits filed before a village panchayat 
whose jurisdiction is subsequently taken out by an 
order of the Oollector under s. 71 (1) (a) of the U, P. 
Village Panchayat Act. The fact that thereis hard- 
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ship on the plaintiff cannot override the provisione of 
law. 98 Ind. Cas.1050(1), relied on. 

Section 29 of the Lim. Act is applicable whan the 
special or local law prescribes a period of limitation 
for any suit. No period of limitation is prescribed by 
Panchayat Act. This section therefore has no ap- 
plication in suit under the Act. a. * 


App. of the order of the Munsif (as Judge 
of 8. O. Court), Dalmau, at Rae Bareli, dated 
May 5, 1939, ; 


Mr. D. N. Bhattacharji, for the Appli- 
cant. 


Messrs. Siraj Husain and Ganesh Prasad, 
for the Opposite Party. 


Order. — This is an application under 
&. 25 of the Prov. Small Cause Courts 
Act against the judgment and decree of 
the Munsif of Dalmau exercising Small 
Cause Court powers, 

The applicant brought a suit on a pro- 
missory note dated February 26, 1936 om 
February 10, 1939, before a village pan- 
chayat. The Oollector acting under s. 71 
(1) (a) of the U. P. Village Panchayat Act 
cancelled the jurisdiction of the panchayat 
on February 16, 1939. The applicant filed 
his suit again on March 30,1939, His con- 
tention was that he came to know of the 
Oollector’s order only on March 24, 1939- 
and had no knowledge of the proceedings: 
in his Court, The Small Cause Court dise 
missed the suit on the ground that it was. 
barred by limitation even if the period 
between February 10 and February 16, 
1939 be excluded. 

The suit is prima facie barred by time. 
The applicant relies on s. 14 of the Lim. 
Act, There isa special provision ia 6, Tin 
cl. (2) of the Panchayat Act that when an 
order has been passed by the Oollector 
under sub-s. (1) in respect of any suit,. 
the plaintiff may institute a suit for the 
same relief in the Oivil Ovourt and the 
period from the date of the institution 
of the suit before the panchayat to the- 
date of such order shall be excluded in’ 
computing the period of limitation for the 
fresh suit. I think there being a special 
provision in the Local Act, s. 14 of the 
Lim, Act will not apply. Mr. Justice 
Lindsay observed in Firm Ram Lochan 
Ram Lachhmi Prasad v. Jagat Narain. 
Dube (A. I. R. 1927 All. 181) (1), thats. 14 
of the Lim. Act could not be applied be- 
cause 8.71, sub-s,(2) of the Village Pan- 


-chayat Act provided a special rule of limi- 


tation which must derogate from the pro= 


(1) A I R 1927 All, 181; 98 Ind. Oas, 1050, . 
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Visions of the general rule embodied in 
8. 14 of the Lim. Act, The learned Counsel 
for the applicant has relied on s. 2¥ of the 
Lim. Act. Itis applicable when the special 
or local law prescribes a period of limi- 
tation for any suit. Here no period of limi- 
, tation has been prescribed by the Panchayat 

Act. I think this section is not applicable. 
It is true that there is some hardship on the 
plaintiff but I cannot override the provisions 
of law owing to it. Í 

I see no force in this application and 
reject it with costa. 


D. Application rejected, 
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Vendor and vendee—Part of sale price left with 
vendee for payment to creditora—Default by vendee. 
—Liability of vendee to indemnify vendor for losa 
occasioned by him—Suit by vendor for loss caused 
by auch default of vendee-Article applicable— 
Nature of such suit—Vendee of mortgaged property 
undertaking to pay off mortgagee out of amount 
left with him—Default in payment—Vendor doing 
nothing to mitigate damages—~Liability of vendee for 
full amount of loss suffered by vendor, 

When a partof the sale-price is left with the 
vendees, an implied obligation is cast on them to 
indemnify the vendor for the loss sustained by their 
default. It arises not only when the vendee of the 
equity of redemption has taken upon himself to dis- 
_ charge the burden on the property sold, but also to 

pay off other debts due by the vendor. [p. 843, col, 


| Case-law relied on.] 

A suit brought by the vendor against the vendee 
on the default being made by the vendee in paying 
off the creditors of the vendor, for the loas occa- 
sioned by such default is one for recovery of 
damages for breach of a contract of indemnity and 
as such is governed: by Art. 83, which must be 
read with Art. 116, where the sale-deed on which 
the claim is based is adocument in writing regis- 
tered. The poriod of limitation runs from the date 
when the vendor is actually damunified. fp. 844, col. 
2 


(Oase-law referred to.] 

When the vendee of the property mortgaged, 
undertakes to pay off the mortgagee out of the pur- 
chase price left with him but commits default and 
the vendor does nothing to mitigate the damages 
when he discovers that the vendee had been in 
default and does not even warn the vendes of the 
consequances of the delay, ‘nor does he make a 
demand from him for payment of the amount either 
to the @reditors or to himself, he is not entitled to 
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recover from the vendee the full amount of the loss 
suffered by him. [p. 845, col. 1.] 

F. A. from the decree of the Senior Sub 
Judge, Ferozepore, dated July 20, 1938. 


Messrs, J. N. Aggarwal and F. C. Mital, 
for the Appellants. 


Messrs. Achhru Ram and D. N. Aggarwal 
(for Man Singh, Nand Singh aud Ohanan 
Singh) Sardar Iqbal Singh (for Jaswant 
Singh and Balwant Singh), Messrs. Shamatr 
Chand and Chandra Gupta for Mr. Shamair 
Chand (for Nathu Ram) and Mr. Bhagat 
inal (for Bawa Sant Singh), for the Respon- 

ents. 


Tek Chand, J.—This appeal arises 
out of a suit for damages for breach of 
contract instituted by Sant Singh, plaintiff 
respondent against five defendants, Kartar 
Singh, Balwant Singh and Autar Singh, 
sons of Ranjit Singh and Jaswant Singh 
and Balwant Singh, sons of Bhagat Singh. 
The trial Court has granted the plaintiff 
a decree for Ks. 8,640=14-0, with propor- 
tionate costs, against the first three defen- 
dants, but has dismissed the suit against 
the last two defendants. Sant Singh, 
plaintif and his brother Jagat Singh 
jointly owned land in two villages, Mawza- 
Atari and Mauza Dabra. On January 29, 
1924, by a registered deed Sant Singh mort- 
gaged his half share of the land in Mauza 
Dabra to one Nathu Ram for Rs. 2,000, 
carrying interest at Rs. 3-2-0 per cent. per 
mensem. By another ‘registered deed, 
executed on June 29, 1924, Sant Singh mort- 
gaged his share in the joint holding at Mauza - 
Atari to Nathu Ram and Ram Ohand for 
Rs. 2,000. This mortgage was with posses- 
sion but on the same day, the mortgagor 
took the mortgaged land on lease from the 
mortgagee on an annual rental of Ra, 480. 

On August 21,1925, Sant Singh exchang- 
ed his half share in the land in Mauza: 
Dabra with Jagat Singh’s half share in 
the land at Mauza Atari, Thus Sant. 
Singh became the exclusive owner of the 
land which was originally held by the 
two brothers jointly in that village. Three 
days later, on August 24, 1925, Sant Singh 
sold his entire land in Mauza Atari for 
Rs. 12,000 to two sets of vendees, in. 
equal shares, namely (1) Kartar Singh, 
Balwant Siogh and Autar Singh (defen- 
dants Nos. 1 to 3) and (2) Bhagat Singh, 
father of Jaswant Singh (defendants Nos. 4 
and 5). Out of the sale price Rs, 193-10-0: 
was received by the vendor for defraying 
the stamp and registration expenses and 
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he also received 3Rs, 100 in cash before 
the Sub-Registrar, The remainder of the 
consideration, Rs. 11,706-6-0, was left with 
the vendees for payment of debts due by 
the vendor to various persons, of which 
details were given in the deed. Out of 
this sum, Rs, 5,200 was described in the 
geen as having been left in deposit with 
the 

“vendees for payment to Ram Chand and Nathu 


Ram, residents of Muktsar, on account of mort- 
gage money in respect of this and other land,” 


It appears, that the second set of 
‘vendees (defendants Nos. 4 and 5), the sons 
of Bhagat Singh, paid Rs. 6,025 to several 
of the creditors mentioned in the deed, 
but the first set of vendees (defendants 
Nos, 1 to 3) paid a very small sum to one 
of the creditors. The principal creditors, 
Nathu Ram and Ram Ohand, mortgagees, 
whom the sum of Rs 5,200 was stated to 
be due in the saledeed were not paid at 
all, In 1928 these mortgagees, Nathu Ram 
and Ram Ohand, instituted a suit against 
Sant Singh, plaintiff, and the defendant- 
vendees for recovery of Rs. 6,288-7-6,alleged 
to be dus on foot of the mortgage of the 
Atari land, which had been effected in their 
favour by Sant Singh on June 29, 1924, 
In this suit a preliminary decree for 
Rs. 6,288-7-6 was passed in terms of 
O. XXXIV, r. 4, Civil P.O. on March 12, 
1829. This decree was made final on 
April 22, 1930. In execution of this 
decree, the mortgaged land in Mauza 
Atari was sold by public auction to the 
decree-holders for Rs. 5,000, The decree- 
holders took no steps to recover the 
balance of the decree from the judgment- 
debtora and therefore this claim has 
become barred by time and this mortgage 
or decree is no longer in dispute. 

. In 1931, Nathu Ram brought an action 
against Sant Singh for recovery of 
Rs, 7,659-6-0 as due on the mortgage of 
the Dabra land, which had been effected 
by Sant Singh in his favour on January 29, 
1924. In this suit a preliminary decree 
for Rs, 7,659-6-0 carrying future interest 
at 25 per cent. per annum, was passed in 
terms of O. XXXIV, r. 4,0n October 29, 
1931. This decree was made final on 
April 21,1932, In execution of the decree, 
the mortgaged land at Mauza Dabra was 
‘old by public auction to the decree-holder, 
Nathu Ram, for Rs. 3,200 only, Nathu 
Ram then applied under O. XXXIV, r. 6 
for a personal decree for the balance of the 
decretal amount agaiot Sant Singh and, 
on November 18, 1932, the Court granted 
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him a personal decree for Rs. 7,600. In 
execution of this (personal) decree, Nathu 
Ram, attached certain mortgagee ‘rights 
held by Sant Singh in land belonging to 
certain third parties, and these mortgagee 
Tights were sold in execution to Nathu 
Ram himself for Rs, 1,400 on July 22, 1935. 

On November 19, 1935, Sant Singh pres” 
sented a plaint, in forma pauperis, 
against Kartar Singh, Balwant Singh and 
Autar Singh, sons of Ranjit Singh, and 
Jaswant Singh and Balwant Singh, sons 
of Bhagat Singh (who had died ın the 
meantime) for recovery of Rs. 13,948 as 
damages for breach of the contract, as 
embodied in the sale-deed of August 24, 
1925, whereby they had agreed to pay 
to Nathu Ram and Ram Chand prior 
mortgagees Rs. 5,200 which had been left 
in deposit with them out of the cons 
sideration, but which had not been paid 
at all, The defendants denied that the 
plaintiff was a pauperand a lengthy enquiry 
ensued. Eventually, the plaintiff made 
good the amount of court-fee on June 21, 
1937, when an amended plaint, was filed. 
In the amended plaint, the claim was reduc» 
ed to Rs. 12,348 which, he alleged, repre- 
sented the loss suffered by him by reason 
of the defendant’s failure to pay Nathu 
Ram, as follows: 


Rs, 3,200: es of the Dabra land which he 
ost; 

Rs, 1,248; Interest thereon at 1 per cent, per 
mensem from August 1, 1932 to the 
date of the suit; 

Rs, 7,900: Value of the mortgagee rights which 


were sold in execution of the decree 
on August 17, 1935, 


It was alleged in the plaint that there 
had been a mutual agreement between 
the defendants inter se, whereby defen 
dants Nos. 1 to 3 had agreed to redeem 
the land in Dabra and pay Nathu Ram, mort- 
gagee, and defendants Nos.4 and 5 had 
undertaken to pay the other creditors, 
Therefore, the decree was claimed against 
these defendants (Nos. 1 to 3) only; and 
it was stated that defendants Nos. 4 and 5 
had been impleaded as proforma defene 
dants. The suit was resisted by defendants 
Nos. 1 to3 on various grounds, of which 
those material for the purposes of this 
appeal are: (1) that in the sale-deed the 
vendees had not taken on them any liabi» 
lity te redeem the land in Mauza Dabra 
from Nathu Ram, which had not been sold 
to them by the sale in question ; (2) that 
in any case, there was no covenant of ins 
demnity given by them to the vendor ; (3) 
that the suit was barred by time ; %4) that 
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the plaintiff had not suffered damages in 
the sum claimed in the plaint, and (5) that, 
in any event, the decree should have been 
passed not only against the appellants, but 
also against defendants Nos. 4 and 5 as well, 

The trial Judge found against the con- 
testing defendantson the first three points. 
He held that the sum of Rs. 5,200 left with 
the vendees, was to be paid toNathu Ram 
and Ram Chand in redemption of the lands 
mortgaged bothin Mauza Atari and Mauza 
Dabra, that the sale deed contained a co- 
venant of indemnity by the vendees, and 
that the vendees having failed to pay the 
amount, were liable to indemnify the plain- 
tiff for the loss caused, which he assessed 
at Ra. 8,640-14-0. He further held that the 
suit was governed by Art. 83, read with 
Art. 116, Lim, Act, and was within time, 
Lastly, he found that there was an agree» 
ment between defendants Nos, 1 to 3 and 
the father of defendants Nos. 4 and 5, where 
by the former had agreed to redeem the land 
at Mauza Atari and Mauza Dabra. and the 
latter to pay the other creditors. On these 
findings he passed a decree in favour of the 
plaintiff against defendants Nos. 1 to 3 for 
Rs. 8,640-14-0 with proportionate costs and 
dismissed the suit against defendants Nos, 
4 and 5. 

On appeal, the learned Counsel for the 
appellants has assailed the findjngs of the 
Subordinate Judge on all the five points 
mentioned above. He has pointed out that 
the sale in question was in respect of the 
land in Mauza Atari only, and that in the 
deed it was not stated that Rs. 5,200 had 
been left with the vendees for payment to 
Ram Obhand and Nathu Ram, prior mort- 
gagees, in redemption of the land in Mauza 
Atari as wellas that in Mauza Dabra. He 
therefore urged that the appellants were 
under no liability to redeam the mortgage 
of the Dabraland from Nathu Ram, This 
contention is clearly without force. It was 
stated in the deed that the sum of Rs, 5.200 
had been left in deposit with the vendees 
for payment to Ram Chand and Nathu 
Ram “mortgagees in respect of this land 
(4. e. the land in Atari) and other land.” It 
is true that the Dabra land was not mene 
tioned in sc many words in this clause, but 
there is no doubt that it was that land 
which was referred to as the other “land.” 
The vendor and the two sets of vendees 
are near relations; they. livein the same 
‘village, and were well aware of each other’a 
dealings. The persons to whom the sum of 
Rs. 5,200 was to be paid were mentioned 
by name in the deed andit has not been 
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shown that any lands belonging to the 
vendor other than those in Mauza Atari 
and Mauza Dabra were under mortgage 
with them, The finding of the Subordinate 
Judge on this point is therefore correct and 
must be maintained, 

` The next contention raised by the learn- 
ed Counsel is that the deed did not con- 
tain, expressly or by necessary implication, 
any undertaking by the vendees, that they 
would indeminfy the vendor tor any loss 
that he might sustain by reason of the 
failure of the vendeesto pay to the prior 
creditors the amount which had been left 
with them for the purpose. It is no doubt 
true that there is no such stipulation ex- 
pressly mentioned in the deed. But the 
major portion of the consideration had been 
left with the vendees and they had under- 
taken that they 

“shall pay the money left in trust with them to the 


persons to whom it is due on securing receipts 
from them and redeem the land.” 

It is settled law that when a part of the 
sale-price is left with the vendees, an im- 
plied obligation is cast on them to indem- 
nify the vendor for the loss sustainted by 
their default, This obligation was described 
by Lord Eldon in the well-known case, 
Waring v, Ward (1) at p. 336 as “an obliga- 
tion of conscience,” and it arises not only 
when the vendee of the equity of redemp- 
tion has taken upon himself to discharge 
the burden on the property sold, but also 
to pay off other debts due by the vendor. 
This rule has been applied in numerous 
cases in India. The leading case on the 
subject is Iezatunnisa Begam v. Kunwar 
Pertab Singh (2)in which Lord Macnaughten, 
while delivering the judgment of their Lord- 
ships of the Privy Council, observed that 
‘ton the sale of property subject to encumbrances 
the vendor gets the price of his interest, whatever 
it may be, whether the price be settled by private 
bargain or determined by public competition, toge- 
their with an indemnity against the encumbrances 
affecting the land. The contract of indemnity may 
be express or implied. If the purchaser convenants 
with the vendor to pay the encumbrances, if is 
still nothing more than a contract of indemnity.” 

Unkar Singh v. Kashi Prashad (3), it was 
held that if a portion of the purchase 
money is left with a vendee for payment 
to a creditor of the vendor and no time is 
fixed for payment, there is an implied 
agreement on the part of the vendee to 
pay the amount due tothe creditor either 

(1) (1802) 7 Ves. 332 (336); 5 R R 130, 

(2) 31 A 583; 3 Ind. Cas. 793; 36 I A 203;6 A L J 
817; 13 O W N 1193; 10 OLJ 313; GAL J817; 11 
Bom. L R 1220;6 ML T277; 19M LJ 682 (P 0). 

(3) 55 A 490; 143 Ind. Oas. 821; A I R 1933 All, 386; 
(1933) A L J 787; Ind. Rul. (1933). All, 340. 2 
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forthwith or witbin a reasonable time; 
and if the vendee commits a breach of 
this implied agreement and fails to pay, 
be is bound in law to indemnify the ven- 
dor for any damage sustained by the latter 
in coneequence of the breach. Tilak Ram 
V, Surat Singh (4), was a case very similar 
tothe one before us. There, upon a sale 
_of the property the whole of the conside- 
ration money was left by the vendor with 
the vendee for payment and discharge, 
to that extent, of a mortgage existing on 
the property sold as well as on other pro- 
perty belonging to the vendor, but the 
payment was not made and the mortgagee 
obtained a decree on his mortgage and 
sold the mortgaged properties. On a suit 
by the mortgagee to recover damages 
caused by the default of the vendee in 
payment of the money left with them to 
the mortgagees, it was held by the Full 
Bench that there was a contract of indem- 
nity, that the defendant-vendees were 
liable and that the case was governed by 
Art. &3 read with Art. 116, Lim. Act, the 
terminus a quo being the date when the 
vendor was damnified. 

Otker instances of cases in which, under 
Similar circumstances, an “obligation of 
conscience" was held to have been impliedly 
cast on the vendee and on his default the 
indemnity was enforced against him will 
be found in Rama Rayanimgar v. Venkata 
lingam (5) and Mehdatunnissa Begum v. 
Hatimatunnissa Begum (6). No cogent reas 
son has been suggested by the learned 
Counsel for the appellants as to why a 
covenant to indemnify should not be in- 
ferredin this case and why it should not 
be enforced against the appellants who are 
admittedly in breach, they not having paid 
anything to Nathu Ram and Ram Ohand 
for 1925, when the sale-deed was executed 
up to the present day, The second conten- 
tion fails and must be rejected. 

The next point ig that of limitation. 
Mr. Jagan Nath urged that the suit was 
governed by Art, 61, Lim. Act, and not 
Art. 88 read with Art.116 as held by the 
lower Oourt., Article 61, relates to suits 
“for money payable to the plaintiff for 
money paid for the defendant” and pro- 
vides a period of three years for bringing 


(4) I L R (1988) All. 500; 175 Ind. Cas, 241; A I R 
1938 All, 297; (1938) A LJ 455; 1938 A L R 402; 10 
A 671 


(5) 57 M 218; 149 Ind, Oas. 379; A I R 1934 Mad, 
l; 66 ML J 4; (1938) M W N 486; 38L W 818; 6 R 
4 


(6) 17 Pat. 751; 181 Ind. Cae. 459; A I R 1939 Pat, 
194; 11 R P 590; 5B R 588. 
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the suit from the date when the money 
was paid, It is difficult to see how this. 
article can apply tothe present case, Ob- 
viously, the claim as laid is for money 
payable to the plaintiff for money paid 
for the defendant. Itis, in form and in 
substanca, a suit for recovery of damages: 
for breach ofa contract of indemnity and 
as such is governed by Art. 83, which must 
be read with Art. 116, as the sale deed on 
which the claim is based is a document in, 
writing registered. The period of limita 
tion is therefore extended to six years, 
running from the date “when the plaintiff 
is actually damnified.” Reference may, in 
this connection, be made to Ram Raghubir 
Lal v. United Refineries, Burma (7), Gulzart 
Mal v. Maghi Mal (8), Tilak Ram v. Surat 
Singh (4) and Mehdatunnissa Begum v, 
Hatimatunissa Begum (6). Admittedly, the 
plaintiff in this case was damnified on 
August 1, 1932, when the Dabraland was. 
sold, and again on July 2, 1935, when the 
mortgagee rights held by him in certain 
other lands were sold. The suit is theres 
fore amply within time, whether it be taken 
to have been instituted on November 19,. 
1935, when the plaint was presented in. 
forma pauperis, or on June 21, 1937, when 
the deficiency in the court-fee was made 
good. 

It will be convenient at this stage to dis- 
pose of the last point raised by the appel- 
lants' learned Counsel thatthe decree for 
the amount found due should have been 
passed, not against defendants Nos, 1 to3 
only, but also against the co-vendees, de- 
fendants Nos. 4 and 5, Balwant Singh and 
Jaswant Singh, sons of Bhagat Singh. It 
was stated in the plaint that it had been 
agreed between the two sets of vendees, 
that the appellants (defendants Nos. 1 to 
3) would pay out of their share of the pur- 
chase price the mortgage charge of Nathu 
Ram and Ram Chand on the Atari and 
Dabra lands. This was admitted by der 
fendants Nos. 4 and 5 but it wes disputed 
by defendants Nos. 1 to3. The evidence 
on the record, however, leayes no doubt 
that such an agreement had in fact been 
made and that defendants Nos.4 and 5 
had carried out their part of it. It is con- 
ceded that they have paid Rs. 6,025 to the 
various creditors of the vendors mentioned 

(7) 11 R186; 142 Ind. Oas. 788; A IR 1933 P O 
143; 60 I A 183; Ind. Rul. (1932) P O 106; (1933) M 
W N 461.64 ML 1655; 37L W 784:3 OW N 


633; (1933) A L J 54l; 35 Bom. LR 753; 57.0 LJ 
303'(P 0) 


(8) 14 L 380; 141 Ind. Oas. 435; AI R 1936 Lab 
109; 34 P LR 156; Ind. Rul, (1933) Lah. 88, 
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‘in the deed, which is more than their 
half fshare of the purchase price. Clearly, 
‘they were not in default and as has been 
shown above the persons responsible for 
the breach are the appellants themselves, 
‘The plaintif himself does not want any 
-decree against these defendants and it 
‘has not been shown that they are in any 
way liable for payment of the loss sus- 
‘tained by the plaintiff by the failure of the 
‘appellants to pay their share of the purchase 
iprice to Nathu Ram and Ram Chand, 

The only remaining question is the 
amount of damages. The plaintifi’s claim 
was for Rs. 12,348, being the price of the 
and in Dabra which he had lost as a re- 
‘sult of the defendants’ breach together 
with interest thereon, and the face value 
of the mortgagee rights held by him in 
other lands, which were sold in execution 
‘of the personal decree which had been 
obtained by Nathu Ram against him under 
‘O. XXXIV, r.6. The learned Subordinate 
Judge has not accepted this as the correct 
measure of damages but has held that the 
proper criterion was to award to the plaint- 
iff the amount for which Nathu Ram, mort- 
gagee, had obtained a decree forthe sale 
of landin Dabra on foot of the mortgage 
-of January 29,1924. This amount, includ» 
ing the costs of the mortgage suit, was 
Rs. 8,640-14-G and for this sum he has 
granted the plaintiff a decree. In the cir- 
‘cumstances of the case, I am unable to 
accept this as the proper criterion. 


It is no doubt true that the appellants — 


had failed to carry out their undertaking to 
pay Rs. 5,200 to Nathu, Ram forthwith or 
within a reasonable time of the execution 
of the sale deed. It is equally true that 
they have not paid anything to the mort- 
gagees up to this time. But it has also to 
be borne in mind that the pjaintiff himself 
did notbing to mitigate the damages when 
he discovered that the vendees had been in 
default. He did not even warn the defend- 
ants of the consequences of the delay, nor 
did he make a demand from them for 
payment of the amount either tothe cre- 
ditors or to themselves, This is therefore 
not a casein which the plaintiff is entitled 
to recover from the appellants the fall 
amount of the less sustained by him. The 
sum left withthe defendants was Rs. 5,200 
which was to be paid for redemption of 
the mortgages on the land in both villages 
Atari and Dabra. The land in Atari was 
sold for Rs. 5,000 and the learned Bub- 
ordinate Judge has calculated that the 
mortgage charge on the Dabra land on the 
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date of the sale {August 24, 1925), was 
Rs. 284,0. This figure has been accepted 
as correct by both Counsel before us. In my 
opinion, the proper ‘amount of damages 
payable by the appellants is the sum which 
they should have paid to Nathu Ram at 
the time of the sale, i. e. Ra. 2,4c0, together 
with interest thereon at 6 per cent. per 
annum from August 24,1925 to June 21, 
1987, which comes to Rs. 1,760 approxi- 
mately, or Rs. 4,240 in all, 

For the foregoing reasons, I would accept 
this appeal and, in modification of the 
decree of the lower Court, grant Sant 
Singh plaintiff-respondent a decree against 
Kartar Singh, Balwant Singh and Autar 
Singh, defendants-appellants, for Rs. 4,240 
with interest thereon at 6 per cent. from 
the date of the institution of the suit (June 
21, 1937), till realization. The plaintif- 
respondent shall get proportionate costs in 
both Courts. The decree of the lower 
Court dismissing the suit against Jaswant 
Singh and Balwant Singh (defendants 
Nos. 4 and 5) shall stand and they shall 
bear their own costs in both Courts, 


Abdul Rashid, J.—I agree, 
8. Appeal accepted. 


a nganah 


BOMBAY HIGH COURT 
Suit No. 1171 of 1940 
July 29, 1940 


Kanta, J. d 
KHANDERAO SHIVAJIRAO GAEKWAR 
—PLAINTIFP 
versus ‘ 

D. D. ROMER AND orugRs-——DEFENDANTS 

Transfer of Property Act (IV of 1882), a. 55 (3)— 
Land sold to different persons in different lote— 
Plaintiff purchaser of lot of greatest value and also 
last lot held entitled to possession of title-deeda, 

From time to time parcels of large ares of land 
were sold to different persona in separate lots. The 
plaintiff who was the purchaser of the last lot and 
also, of a lot of the greatest value claimed a right 
to the title-deeds of the vendor. The vendor con- 
tended that hehad given a covenant to different 
purchasers to produce title-deeds, and because the 
plaintiff is the purchaser of the last lot he was not 
entitled to possession of the title-deeds : 

Held, that s. 55 (3) covered the case and the 
plaintiff was entitled to possession of the title-deeds. 
Wright v. Robotham (1)and Inre Jenkins and Gom- 
mercial Electric Theatre Company's Contract (2), re- 
ferred to. 


Mr. Sir Jamshedji Kanga, for the Plain- | 


tiff. 
Mr. M. C. Setalvad, Advocate-General 
for the Defendants. 


846 


Judgment,—This 18 an originating sum- 
mons taken ‘out by the purchaser of a block 
of buildings known as Sethna House and 
Sethna Cottage on the Carmichael Road for 
the price of Rs.-8,00,000. The contract was 
an open contract. It is common ground that 
the late Mr. R. D, Sethna purchased a large 
plot of land which included the property in 
question. From time to time parcels of that 
larger area were sold to Sir Homi Mehta, 
Amritlal Amarchand and Khimji Assur 
Virjee. The rest is sold to the plaintiff in 
this suit. The plaintiff has purchased two 
lots. In respect of one the vendors still hold 
a portion and there is no dispute between 
the parties in respect of the covenant to 
produce title deeds which cover that lot. In 
respect of the other lot where the vendors 
do not own any portion of the land covered 
by the original deed the parties have come 
to Court to determine whether the defen- 
dants are entitled to retain the title deeds 
as Claimed by them in the correspondence. 
The purchaser has completed the sale under 
protest and has taken out this summonsto 
determine his right to recover those title 
deeds from the defendants, 


On bebalf.of the plaintiff it is argued that 
the last lot having been sold under s. 55 (3), 
T. P. Act, he is entitled to possession of the 
title deeds. It is contended that so long 
as any portion of the land covered by the 
original sale deed remained vested in the 
vendors they could hold the title deeds, but 
when the last lot was sold they had no right 
to retain the title deeds. On behalf of the 
defendants itis argued that they had given 
a covenant to different purchasers to pro» 
duce title deeds, and because the plaintiff 
is the purchaser of the last Jot he is not en- 
titled to possession of the title deeds. The 
vendors having given to different purchasers 
of. different’ lots a personal covenant to prcs 
duce title deeds the purchaser of the last lot 
could not insist on the delivery of the title 
deeds to him. In support of that contention 
they relied on Wright v. Robotham (1) and 
In re Jenkins and Commercial Electric 
Theatre Company'’t Contract (2). Ia the 
last case it appears to be assumed that the 
case was covered by Wriyht v. Robotham 
(1) although in fact the principle was con- 
siderably extended, In my opinion, s. 55 (3), 
T. P., Act, covers the case. As I read that 
sub-clause the rights of the parties ap- 
pear to be clear. The sub-clause runs as 


(1).(1888) 33 Ch. D 106; 55L J Oh, 791;55L T 
41; 34 W R668, f 
(2) (1917) 61 S J 283, 
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follows : 3 

“(3) Where the whole of the purchase moxey has 
been paid to the seller, he is also bound to deliver 
tothe buyer all documents of title relating to the 
property which are in the seller’s possession or 
power :" 

Provided that, (a) where the seller retains any 
part of the property comprised in such documenta, 
he is entitled to retain them all, and, (b) where 
the whole of such property is sold to different 
buyers, the buyer of the lot of greatest value is 
entitled to such documents. But, in case (a) the 
seller, and in case (b) the buyer of the lot of greatest 
value, is bound, upon every reasonable request by 
the buyer, or by any of the other buyers, as the 
case may be, and at the cost of the person making 
the request, to produce the said documents and 
furnish such true copies thereof or extracts there- . 
from as he may require; and in the meantime, the 
seller or the buyer of the lot of greatest value, as 
the case may be, shall keep the said documents- 
safe, uncancelled and undefaced, unless prevented 
from so doing by fire or other inevitable accident,” 


The plain meaning of this sub-clause 
seems to be that all documents of title which 
in any manner relate to the property sold 
must be delivered to the purchaser by the 
vendor. The exceptions are in the proviso. 
On behalf ofthe defendants it is conceded 
that the proviso does not cover the facts 
here. The defendants do not retain now any 
portion of the property comprised in the 
first document and they are not concerned 
with the rights under the second part of 
the proviso, The reason is that the present 
plaintiff is certainly the purchaser of the lot 
of greatest value of the land covered by the 
original conveyance. Having regard to the 
clear words of s, 55 (3) there appears to me 
no doubt that the defendants contention 
that they are entitled to retain the title 
deeds and not part with them to the pur- 
chaser is unsound. The first question raised 
in the Original Summons must be answer- 
ed accordingly. Having regard to the clear 
wording of s. 55 (3) the two English decisions 
mentioned above do not help the defendanta. 

The next question is as regards the form 
of the covenant to be given by the plaintiff 
to the defendants. This is necessary because 
the defendants have in their turn, when 
selling the other portions previously, given 
covenants to the purchasers, as required by 
law, to produce the title deeds to them. One: 
possible view is that that covenant on the: 
sale of the remainder land to the present 
plaintiff passes as 2 covenant running with 
the land and the present plaintiff becomes. 
liable to perform the covenants. In David» 
son’s Forms and Precedents of Conveyanc- 
ing. Vol. H, part 1.(Edn. 4) at p. 664, there is 
a discussion as to the form of the cdvenant 
the vendor of the last lot is entitled to re- 
ceive from the purchaser. It shows that tha 
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vendor must give up the title deeds to the 
last pfirchaser and the form of covenant is 
found at p. 670 (Form No. 96). When ths 
draft of the conveyance was passing to and 
fro‘it appears that this from was not exactly 
followed. The result is that the defendants 
now contend that they were never offered a 
covenant in the form they are entitled to. 
The correspondence however clearly shows 
that the defendants had contended that 
they were not bound to give over the title 
deeds with or without any covenant. Their 
contention was that the plaintiff should ap- 
proach the previous purchasers and either 
enter into covenants with them or obtain 
from them a release in favour of the defen- 
dants before he got the title deeds. Accord- 
ing tothe form mentioned above no such 
right is shown to existin the defendants. 
The covenant to which they are entitled (as 
briefly summarised in the foot-note at p. 664) 
is that the purchaser will produce the deeds 
and indemnify the vendors against their 
liability to produce the deede under their 
covenants found in the previous conveyances, 

The learned Counsel appearing for the 
plaintiff states that his client has always 
been ready and willing to do so. It is true 
that in the correspondence prior to the suit 
a covenant in these terms was not offered. 
The conveyance has been ccmpleted and 
now aseparate deed containing the covenant 
will have to be drawn up. As stated in 
Davidson the purchaser will have to recite 
that he had notice of the covenants pre- 
viously, given to the purchasers by the ven- 
dors. The parties are agreed that on the 
footing of this judgment the covenant ia 
Form No. 96 in Davidson's Forms and Pre- 
cedents of Conveyancing will mest the exi- 
gencies of the case. The answer to the 
second question therefore will be that the 
covenant willrun in accordance with Form 
No. 96, at p. 670 to 672 part 1, Vol. II 
of Davidson's Forms and Precedents of 
Conveyancing (Edn. 4). The notice of the 
covenant and the fact that a separate dead 
of covenant has been passed will be endors- 
ed on the conveyance. 

Under the agreement for sale the parties 
had agreed that the costs of solicitors of each 
party should be borne by themselves but 
the out-of pocket charges were to be brone 
by them equally. Under the circumstances 
I direct that the costs of preparing the deed 
of covenant should be borne in accordance 
with the agreement for sale between the 
parties both as regards the out-of-pocket 
‘expenfes and the solicitors’ own charges. 
As regards the costs of the suit, it is clear 
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that it became necessary because the defen- 
dants had taken up a contention that they 
were not bound to give over the title deeds 
at all. As in my opinion that contention was. 
incorrect, the defendants as representing the 
estate of Mr, R. D. Sethna should pay the 
costs of the suit out of the estate of the 
deceased cometo their hands. 


D. Order accordingly. 


MADRAS HIGH GOURT 
Second Appeal No. 409 of 1135 
February 13, 1939 
Somayya, J. 
NALLASIVAN F-FILLAI AND oragrs— 
APPELLANTS 


versus 
GANAPATHI MUDALIAR AND ANOTHER— 
RESPONDENTS 

Religious Endowment—Line of devolution of 
trusteeship prescribed by founder—Founder when. 
can alter the line. 

Once a founder prescribes a line of devolution 
as regards the trusteeship in the document creating 
the trust, the founder has no right to alter tha- 
line of devolution of the trusteeship unless he had 
reserved such a power in the original document 
itself, 70 Ind. Cas, 175 (1), 151 Ind. Oas, 954 (2) 
aod 181 Ind, Oas. 392 (3), relied on. 


S. A, against the decree of the Sub-Judgey. 
Tinnevelly, dated February 27, 1935. 


Mr. K. Balasubrumania Iyer, 
Appellants. 

Mr. K. V. Krishnaswami Iyer, for the- 
Respondents. 


Judgment,—Defendants Nos, 2 and 3 
are the appellante in this second appeal.. 
The suit was filed by the plaintiff for estab- 
lishing that he is the lawfully appointed. 
dharmakartha and entitled to manage and: 
to be in possession of the property dedicated 
for certain charities. By two documents. 
Exs. A and B dated November 27, 1910 and 
August 10,1911, respectively, the founder 
dedicated certain properties for the chari» 
ties mentioned in the two documents and 
directed that after her lifetime “Ammaiy- 
appa Mudaliar Avergal and after his life- 
time his heirs should be the hereditary 
hukdars.’ The documents also, stated that 


for the. 


-the founder had no right whatever to cancel 


or alter this deed of settlement during the 
The present suit 
was filed after the settlor’s' death which 
took place on August 10, 1931. The plain- 
tiff state that he is an heir of Ammaiyappa 
Mudaliar and therefore a hereditary. dhar- 
makartha according to the express terms. 
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of Exs. Aand B. ‘This claim is defended 
on the ground that after Ammalyappa 
Mudaliar’s death in 1918, it was competent 
to the founder to make a new provision 
for the devolution of the trusteeship and 
that Ex. Ilin tbe case was executed in 
exercise of such a power by the founder 
in the year 1925. If Ex. II is to prevail, 
then the defendants are entitled to succeed. 

The main question therefore is whether 
the settlor had any right after Ammaiyappa 
Mudaliar’s death to make a new provision 
as regards devolution of the trusteeship, 
Another contention is ‘also raised that the 
provision in favour of Ammaipappa Muda- 
liar and bis heirs became inoperative by 
‘reason of the death of Ammaiyappa Muda- 
liar taking place during the lifetime cf 
the founder. The lattar contention might 
first be disposed of, On the language of 
-the two documents, namely Exs. A and B, 
1 do not think that the provision in favour 
of Ammaiyappa Mudaliar and his heirs as 
hereditary hukdars is a contingent one and 
that it will lapse if Ammaiyappa Mudaliar 
predeceased the founder, The language 
leaves no room for doubt that it was a 
hereditary, trusteeship that was conferred 
upon Ammaiyappa Mudaliar subject to a 
‘life estate in favour of the eettlor herself, 
“The provision in favour of Ammaiyappa 
‘Mudaliar wasa vested one though it came 
into operation only after the death of the 
‘life tenant, namely the settlor herself. This 
contention therefore faile. The other con- 
‘tention that even ifthe provision in favour 
of Ammaiyappa Mudaliar was a vested one 
and therefore did not lapse on the death 
.of Ammaiyappa Mudaliar, the settlor had 
a right to make a fresh provision regarding 
the devolution of the trusteeship is, in my 
opinion, devoid of any authority, On the 
other hand, the authorities are all clear 
that once a founder prescribes a line of 
devolution as regards the trusteeship in the 
-document creating the trust, the founder 
has no right to alter the line of devolution 
of the truateeship unless he had reserved 
such a power in the original document 
itself. The decisions in Gauri Kumari 
Dasee v. Ramanimoyt Dasee (1), Narayana- 
chandra Dutt v. Srimatt Bauban Mohini 
Basu (2) and Srimati Manarama Dasi v. 
Dhirendra Nath Basu (3), lay down this pro» 
-positicn. See also the passage in Mr. P. R. 


(1) 50 O 197; 70 Ind, Cas, 175; AIR 1923 Oal 
30; 26 O WN 920, 

(2) A IR 1934 Oal. 244; 151 Ind. Oas. 954; 380 
WwW N15;7 R 0190. 

(3) 340 W N 1087; 131 Ind, Oss, 192; AIR 1931 
-Oal. 329. 
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Ganapathi Aiyar’s Book on Religious 
Endowments at p. 715. . 


The learned Counsel for the appellants 
has drawn my attention to the decision in 
Sreepatht Chatterjee v., Krishnachandra 
Banerjee (4) where there are certain re-, 
marks which are in favour of the appel 
lants. But as pointed out in the later 
decisions of the Calcutta High Court, there 
was in that case an express provision 
against the settlor changing the devolution 
of the trusteeship, and the actual decision 
in the case wes that the settlor had no 
right to change the devolution as there was 
such an express prohibition. The rematks 
of the learned Judge on the general ques- 
tion must therefore be taken to be mere 
obiter. I am not able to see what the 
peculiar circumstances of the facts before 
those Judges were from the report in 
Sreepathi Chatterjee v, Krishnachandra. 
Banerjee (4), and if the decision proceeded 
upon the peculiar circumstances which the 
learned Judges referred to on p, 29* of 
the report, then it is a decision on the facts ` 
of that caseand would be of no assistance 
to usin this case. But if the remarks go 
further and are of general application, then 
I respectfully disagree and I hold following 
the other decision, which seem to me to be 
in conformity with the reason of the rule, 
that the settlor has no right to alter the 
devolution of the trusteeship unless such 
a right had been expressly reserved in the 
document creating the trust. Another ques- 
tion raised by Mr. Balasubramania Aiyer 
is that the dedication in this case was 
not of the properties themselves and that 
there was only a trust created in favour 
of the charities, Whatis contended is that 
the properties mentioned in Exs. A and B 
were subjected to a trust in favour of the 
charities and that therefore the properties 
themselves are not the trust properties. 
This argument is evidently advanced be- 
cause it was expected that there might be 
a surplus after performing the charities 
mentioned in the two documents. 

In the first place, there is an express 
finding of the lower Appellate Court that 
the income of the properties does not 
exhaust the charities mentioned in the two 
trust deeds. That is a finding of fact which 
is binding upon me. Next, I do not find 
any warrant for the Subordinate Judge's 
treatment of the provisions in Exs. A and B 
in para. 7 of his judgment. He apparently 


ue? 410 L J 22; 82 Ind, Oas, 840; AI R 1925 Oal 





*Page of 41 0. L. J.—{Ed] 
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takesit that for each of the charities only 
the amounts mentioned as against each 
should be spent, On reading the two docu» 
ments carefully, I do not think that that 
ie. the intendment of the two documents, 
The charities themselves are mentioned and 
the amount mentioned as against each was 
only a rough estimate made by the settlor 
at that time, It is the performance of the 
charities that is directed and if the per- 
formance of the charities directed in the 
two documents requires more than the 
amounts mentioned as against each, I do 
not see any reason why the trustee should 
net spend the amount required. Anyway, 
there being a finding that the income of 
the properties is not proved to be exhausted 
by the charities, the question argued by 
Mr. Balasubramania Aiyer does not arise, 
Further, the express language of the two 
documents Exs. A and B leaves no room 
for doubt that it is the properties them- 
selves that are dedicated and it is nota 


` case of the properties being burdened with 
“the performance of the charities mentioned 


in the two documents. The appeal fails 


and is dismissed with costs. Leave to 
appeal refused. 
N.D. Appeal dismissed, 


an 


OUDH CHIEF COURT 
Second Oivil Appeal No, 371 of 1931 
December 12, 1940 

AGARWAL, J. 
KALE KHAN-—Dgrenpant— 
APPELLANT 


versus 
MASUD HUSAIN AND ANOTHER ~PLAINTIFPS 
—RESPONDENTS 

Jurisdiction—Civil and Revenue—Decision by 
Revenue Court--Suit in Civil Court that the deci- 
sion is not binding on plaintiffs on the ground that 
they were not properly represented, whether main- 
tainable—Oudh Rent Act (XXII of 1886), s. 108. 

If a plaintiff wants to re-agitate a matter by a 
suit in a Civil Oourt decided by the ‘Revenue 
Court, he certainly cannot do so, But there is no bar 
to a suit for a declaration that the decree of the 
Revenue Oourt is not binding on the plaintiffs 
on the ground that they were not properly re- 
presented. Sucha right ia recognized in law and 
there must be a remedy for a legal right Bec- 
tion 108 ofthe Oudh Rent Act bars the jurisdiction 
of ivil Court in respect of some suits but the 
jurisdiction ofthe Oivil Court in respect of a suit 
of this nature is not barred. A Civil Court has 
jurisdiction to entertain a suit of every nature 
“of course of a civil nature—unless its jurisdic- 
tion ha& been barred by some legislative enactment. 
In such matters the jurisdiction of the Civil Court 
has not been excluded by the Oudh Rent Act 
or by any other legislative enactment. 138 Ind, 


122—107 & 108 


KALE KHAN v. MASUD HUSAIN (OUDH) 


849 


Oas. 485 (4), relied on, 139 Ind. Oas, 498(2) and 170 
Ind. Oas. 639 (3), distinguished. | 


S.C. A, against the order of the Civil 
Judge, Hardoi, dated August 5, 1937. 


Mr. 8. N. Srivastava, for the Appellant, 


Messrs. Haider Husain and H. H. Zaidi, 
for the Respondents. 


Judgment.—This second appeal arises 
out of a suit brought by the respondents 
for a declaration that a decree obtained 
against them by the present appellant 
Kale Khan is not binding on them and 
their property cannot be sold in its exe- 
cution. 

One Ashig Ali made a mortgage of his 
property tothe appellant, Kale Khan on 
July 8, 1925, and agreed to deliver pos» 
session. Instead of putting the mortgagee 
in actual possession he executed a kabuliyat 
in his favour and agreed to pay rent at 
the rate of Rs, 82-8 per annum, Ashig Ali 
died leaving two sons Manzoor Ahmad and 
Aftab Ali, a daughter Shamshi Bibi and 
the respondents, another daughter's sons. 
Kale Khan sued these persons for rent in 
the Revenue Court and obtained a dec- 
Tee, 

The plaintiffs brought a suit before the 
Munsif that the decree was not binding 
on them because under a custom they 
were not heirs of Ashiq Ali and their 
guardian acted with gross negligence in 
not taking up that plea, A case of fraud 
was also set up but subsequently with- 
drawn. The first Court dismissed the suit 
but thelower Appellate Court has decreed 
it. 

It has been argued before me that the 
Civil Court had no jurisdiction to enter- 
tain the suit and reliance is placed on 
Har Nath Singh v. Sriram (60. W. N. 1214) 
(1), Jageshwar Singh v. Rameshar Bakhsh 
Singh (9 O. W. N. 610) (2) and Rustom 
Singh v. Ahmadunnisa (1937 O. W. N. 836) 
(3). In these cases the plaintiff ia tha 
Civil Oourt wanted to get rid of what was 
decided by the Revenue Oourt and it was 
held thatthe suit was not mainta'nable. 
None of these suits was brought on the 
ground alleged by the plaintiffs in this 
case. If a plaintiff wants to re-agitate a 
matter decided by the Revenue Court, he 

(4) 6 O W N 1214; 93 Ind. Oas. 374; A IR 1926 
Oudh 348, 

(2) 90 WN 610; 139 Ind Cas, 498; A I R 1932 
Oudh 273; 16 R D472; Ind. Rul, (1932) Oudh 364; 
LR 13 A (0) 303, 


(3) 19370 WN 886; 170 Ind. Cas, 639;10R O 
49: 1937 O LR 466; 1937 R D 404. 
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certainly cannot. In the present case the 
plaintiffs wanted a declaration that the dece 
ree is not binding on them on the ground 
that they were not properly: represented, 
Such a right is recognized in law and 
there must be a remedy for a legal right, 
Section 108 of tte Oudh Rent Act bars 
the jurisdiction of the Oivil Oourt in res- 
pect of scme cuits but the jurisdiction of 
the Civil Oourt in respect of a svit of the 
present nature isnot barred. A Civil Court 
has jurisdiction to entertain a suit of every 
nature—of course of a civil nature—unless 
ite jurisdiction has been barred by some 
legislative enactment. The jurisdiction of 
the Civil Court has not been excluded 
by the Oudh Rent Act or by any other 
legislative enactment, I therefore, hold 
that the Civil O urt has jurisdiction to ene 
tertain the suit. This view was held in 
Siraj Fatma Y, Mahmud Ali (I. L, R. 54 All. 
646) (4), 

It has been found by the lower Appels 
late Court that under a custom, tke plaint- 
ifis were not the-heirs of Ashiq Ali and 
the guardian acted with . gross negligence, 
The plaintifis’ guardian was their uncle 
Manzoor Ahmat and his interests were 
adverse to theirs. His liability was de- 
creased ifthe plaintiffs also shared it. 

He was gr.ssly negligent in not raising 
the objectiin on behalf of the plaintiffs 
‘that they were not heirs of Ashiq Ali and 
so could not be made liable. 

1 think the Jower Oourt was quite right 
in granting the declaration prayed for by 
the plaintiffs. 

I see no force in the appeal and dismiss 
it with costs. 

D. Appeal dismissed, 
(4) 54 A 646; 138 Ind. Cas. 465; (1932, A L J 437; 


( 
AIR 1932 All. 298; Ind. Rul. (1932) All. 418; 16R 
D $27 (FB) 


CALCUTTA HIGH COURT 
Criminal hevision No, 171 of 1940 
April 8, 1940 
EDGLEY, J. 
SIBENDRA SEKHAR ROY— PETITICNER 
versus 
HM PEROR—Oprositg Party 

Police Act (V of 1861), s. 32—Hzpression, 
 yiolating the conditions ” meaning explained. 

The expression ‘violating the conditions,’ which 
has been used in s. 32, Folice Act connotes the 
idea of direct violation on the part of the person 
whom it is sought to prosecute, for example, by 
carrying a weapon himself or by expressly permit- 
ting weapons to be carried or passive violation by 
not taking due care to see that the conditions of 
the license were fulfilled. 
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Messrs. N. K. Basu, Jnanendra Nath 
Bakshi and Sisir Kumar Basu, for the 
Petitioner, 


Mr. Hamidul Hug, for the Crown. 


Order.—This rule is directed against the 
order dated December 20, 1939 under which 
Mr. K.O. Gupta, Sessions Judge of Malda, 
affirmed the conviction of the petitioner 
under s. 32, Police Act (Act V of 1861). The 
case for the prosecution was to the effect 
that, on September 6, 193¥, the petitioner 
was granted a license by the Superintendent 
of Police of Malda under s, 30 (3), Police Act, 
to form a procession. Onsof the conditions 
of the license was to the effect that no 
weapons were to be carried by any persons in 
the procession. The procession was actually 
held on September 7, 1939 and according to 
the prosecution about five thousand people 
took part therein, of whom about one hun- 
dred people carried lathis, The petitioner 
was thereafter prosecuted under a. 32, Police 
Act, on the allegetion that he had violated 
one of the conditions of the license. He was 
placed on his trial before Mr. R. Barua, the 
Magistrate of Malda, who convicted him 
under 8. 32, Police Act, and sentenced him to 
pay a fine of Rs, 100 or, in default, to undergo 
simple impriacnment for three months, His 
conviction was affirmed by tha learned Bese 
sions Judge of Malda.In his judgment, the 
learned Sessions Judge came to the conclu- 
sion that the circumstances which had been 
proved did not show unmistakably that the 
petitioner had knowledge of the fact that 
some membersof the procession were Carry» 
ing lathis, He held however that knowledge 
was not an essential ingredient in an offence 
under 8. 32, Police Act, and he therefore came 
to the conclusion that the petitioner had 
been rightly convicted. 

Although the learned Judge pointed out 
that the licenseeof a procession is bound to 
take proper care to see that the conditions 
-of the license are not violated, it appears from 
the judgment of the lower Appellate Court 
that he did nct come toa clear finding on 
the point whether or not the petitioner had 


. violated the conditions of the license granted 


tobim by failure to take proper care to 
ensure that these conditions were fulfilled in 
regard to the prohibition against the carry- 
ing of weapons and it was on this ground 
that this rule was issued, The license which 
was granted to the petitioner was in a print- 
ed form ‘B. P. Form No, 1, and by this 
license was authorized to form a proces- 
sion subject to certain conditions, Twelve 


. conditions were expressly mentioned in the 
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form, the first of these being that the licensee 
or his ‘representative should accompany the 
procession and carry the license which he 
should show on demand to any Police Officer 
or Magistrate. Condition No, 11 was to the 
effect that no weapons should be carried by 
any person in the procession, It seems to 
meto beclear from the terms of the license 
that a general duty was imposed upon the 
licenses to satisfy himself that the condi- 
tions were fulfilled, but, at the same time, 
the only condition which directly affected 
the licensee personally was condition No. 1 
which madeit necessary for him or his re- 
presenotative to accompany the procession 
and produce the license on demand. As 
regards the other conditions any violation 
thereof would of course subject the persons 
actually violating tham to the penalties pres- 
cribed by s. 32, Police:Act, and it is for cone 
sideration whether in a case such as this the 
licenses hag rendered himself liable to these 
penalties, Section 32, Police Act, is in the 
following terms; 

“livery person opposing or not obeying the orders 
issued under the last three preceding sections, or 
violating the conditions of any license granted by 
the District Superintendent or Assistant District 
Superintendent of Police for the use of music, or 
for the conduct of assemblies and processions, shall 


be liable on conviction before a Magistrate to a fine 
not exceeding two hundred rupees.” 


In my view, the expression ‘violating the 
conditions,’ which has been used in the sec- 
tion connotes the idea of direct violation on 
the part of the person whom it is sought to 
prosecute, for example, by carrying a weapon 
himself or by expressly permitting weapons 
to be carried or passive violation by not 
taking due care to see that the conditions 
of the license were fulfilled. Admittedly,in 
this case, the petitioner was not guilty of 
any direct violation of the conditions in view 
of the finding of the iearned Sessions Judge 
to the effect that it had not been proved 
that he had any knowledge of the fact that 
weapons were being carried. The question 
has however not been considered by the 
learned Judge as to whether he violated the 
conditions by not taking due care to see that 
they were fulfilled. In these circumstances 
it is necessary for the ends of justice that 
the orders of the Courts below wnersby the 
petitioner was convicted should be set aside 
and this case be remanded to the Court of 
some Magistrate other than Mr. R. Barua 
for further consideration in the light of the 
above observations. The learned Magistrate 
may jake such further evidence as he consi- 
ders necessary in the matter and will allow 
the petitioner to adduce evidence in rebuttal 
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if he so desires, but otherwise he will recon- 
sider the case on the evidence which is 
already on the record. The rule is accords 
ingly made absolute. The fine will romain 
in deposit in the Court below, 


S. Rule made absolute. 


aeneae 


PATNA HIGH COURT 
Letters Patent Appeal No. 22 of 1940 
January 7, 1941 
Haeeizs, O. J., AND Faza ALI, J. 
JAGMOHAN SINGH AND 0OTHERB—- 
DerenpANTs—APPELLANTS 
versus 
RAMNANDAN PRASAD NARAYAN 
SINGH AND aNoTtagr—P LAINTIEFS— 
RESPON DENTS 

Bihar Tenancy Act (VIII of 1885) as amended by 
Act VIII of 1937, ss. 178B, 67—S. 178-B, if 
retrospective —Whether applies to arrears accrued 
due before section was enacted and sued far before 
it came into force—S, 67, if retroapectire —Leitere 
Patent appeal—Question whether party had paid 
canal dues for period in suit is question of fact— 
Finding cannot be disturbed either in second appeal 
or Letters Patent appeal. 

New legislation cannot take away accrued rights 
unless such intention is manifest and clear from 
the terms of the legislation, New s. 178-B introduced 
into Bihar Ten. Act in 1937 cannot be construed as 
having a retrospective effect, Itdoes not in any 
way prohibit the Oourts from decreeing a greater 
proportion of the produce in respect of rent accrued 
due before the passing of the Act. All that the 
section means is that after the passing of the Act 
a landlord shall not be entitled to more than 
nine-twentieths ofthe produce, There is nothing in 
the section to suggest that the landlord’s rights 
which had already accrued were tobe affected in 
any way. Unless the plain words of the section 
compela Court to hold that it hag retrospective 
effect, no such effect will be given. There is nothing 
in the wording of the section to suggest that it was 
ever intended to apply to rights which had accrued 
due before the section was enacted. 

Section 178-B, Bihar Ten, Act introduced into the 
Act in 1937 has therefore no application to arrears 
of produce rent which had accrued due before the 
section was enacted and whichhad been sued for in 
the Courts before the section came into force. 

The new s. 67, Bihar Ten, Act cannot be given 
retrospective effect. There is nothing in s. 67 to 
suggest that it was intended to apply to rights 
accrued due before that section came into force. 

The finding ofthe lower Appellate Court on the 
question whether anything had been paid by the 
defendants as canal dues for the period in suit is 
a finding on a pure question of fact, and oannot 
be disturbed either by a single Judge in second 
appeal or by a Bench in Letters Patent appeals, 


L. P. A. from a decision of Mr. Justice 
Wort, dated April 25, 1940. 


Mr, Rajkishore Prasad, for the Appel- 
lant. ; 
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Mr. S. Barmeshwar Prasad, for the Res- 
pondentes. 


Harries, C.J.—This isa Letters Patent 
Appeal from a decision of Wort, J. in a 
second appeal. | 

The suit out of which the appeal arises 
was brought by the plaintiffs for rent for 
the years 1343 and 1344 F. that .is for 
the pericd from September 13, 1935 to 
September 20,1937. The rent was bhaolé 
rent, and the plaintiffs claimed 50 per cent. 
of the produce of land and 50 per cent. of 
the produce of certain fruit trees. 

The learned Munsif assessed the out- 
turn of the land at 5mds. per bigha and 
decreed the plaintifs’ claim accordingly 
granting the plaintiffs also damages at the 
rate of seven per cent. 

On appeal the lower Appellate Court held 
that the outturn was 9 mds. per bigha 
and modified the decree accordingly, the 
other terms being left undisturbed. 

From the decree of the lower Appellate 
Court the defendants preferred a second 
appesl to this Court which was heard by 
Wort, J. In that appealit was urged that 
the lower Courts were wrong in giving the 
plaintiffs fifty per cent. of the produce. 
Acccrding to the defendants, the plaintiffs 
were not entitled to more than nine- 
twentietha and further they were not 
entitled to interest at a rate higher than six 
‘and one-fourth per cent. Wort, J. rejected 
these contentions and dismissed the appeal, 
hence the present Letters Patent Appeal. 

With regard to the produce of the fruit 
trees, it is, urged that by reason of amend- 
ments to the Bihar Ten. Act which were 
made in 1938 the landlord was not entitled 
to more than nine-twentieths of the produce, 
Wort, J. observes that no point was taken 
with regard to the fruit trees in the memos 
randum of appeal and he did not allow the 
point to be raised. Further, it would appear 
that any amendment of the law with respect 
to the fruit trees did not come into force 
until this case has actually been decided by 
the learned Munsif. I see no reason to 
differ from the learned Judge with respect 
to the fruit trees. . 

The main point argued in the case was 
that the lower Courts were wrong in giving 
the plaintiffs fifty per cent.. of the produce, 
and reliance was placed on the present 
s. 178B, Bihar Ten. Act. Section 1788 was 
introduced into the Act by s. 34 of Act VIII 
of 1937 which came into force on March 10, 
3938, Section 178B is in these terms:— 


“Nothing in any contract, express or implied, 
between a landlord and a raiyat made before or 


JAGMOHAN SINGH V, RAMNANDAN PRASAD NARAYAN SINGH (PAT) 


19210 


after the commencement of the Bihar Ten. (Amend- 
ment) Act, 1937, shall entitle the landiord to mfbre 
than nine-twentieths of the produce ag rent in 
respect of an occupancy holding if rent is payable in 
kind by division of the produce.” 


It is to be observed that the present suit’ 
relates to a period, September 13, 1935 to 
September 20, 1937, that is, a period before 
the present s. 178B was enacted. Further, 
it must be mentioned that the present suit 
was instituted on September 30, 1937, that 
is over six months before s. 178B was intro» 
duced into the Act. The question, there- 
fore, for consideration is whether the pre- 
sent s. 178B has any application to arrears’ 
which had acerued due before the section’ 
was enacted and which had been sued for 
in tbe Courts before the section came into 
force. Olearly the present s. 17833 can have 
no application to the present case unless it 
is retrospective in its effect. New legis- 
lation cannot take away accrued rights 
unless such intention is manifest and clear 
from the terms of the legislation. The 
section must, therefore, be examined with 
a view to ascertaining whether it was the 
intention of the legislature that it should 
have retrospective effect and should affect 
rights which had already accrued. 

All that the section says is that nothing 
in any contract between a landlord and a 
raiyat, whether made before or after the 
commencement of the Bihar Ten, Amend- 
ment Act, 1937, shall give the landlord a 
right to more than ninestwentieths of 
the produce as rent. In my view, this sec- 
tion cannot be construed as having a ree 
trospective effect. It does not in any way. 
prohibit the Courts from decreeing a greater 
proportion of the produce in respect of rent 
accrued due before the passing of the Act. 
All that the section means is that after the 
passing of the Act a landlord shall not be 
entitled to more than njne-twentieths of the 
produce. There is nothing in the section 
to suggest that the landlord’s rights which 
had already accrued were to be affected in 
any way. That was the view taken by the 
learned single Judge, and in my judgment 
that is the correct view. Unless the plain 
words of the section compel a Court to hold 
that it has retrospective effect, no such 
effect will be given. In the present case 
there is nothing in the wording of the sec» 
tion to suggest that it was ever intended to 
apply to rights which had acerued due 
before the section wasenacted. That being 
so, the lower Courts were right in allowing 
the plaintiffe fifty per cent. of the produce 
of the land. 

It has also been urged that the lower 
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Courts were wrong in allowing the plaintiffs 
seven per cent as damages. In my View, 
on the facts of this case, the lower Oourts 
should have allowed the plaintiffs 124 per 
cent. interest on the amount of the arrears 
in accordance with the provisions s. 67, 
Bihar Ten. Act, which was repealed by 
Act VIII of 1937 which came into force in 
the year 1938, When the present suit was 


instituted, the landlord had a statutory right - 


to 124 per cent. interest on the arrears. 
That right has now been cut down by s. 67 
of the present Act to 64 per cent. Howe 
ever, 5. 67 of the present Act cannot be 
given retrospective effect for the same 
Teasons as I have stated with regard to 
8.178B. There is nothing in s, 67 to suggest 
that it was intended to apply to rights 
accrued due before that section came into 
force. In my view, a8 pointed out by the 
learned single Judge, the Courts below 
could have given in this case 124 per cent, 
interest on the arrears, whereas in fact they 
gave only 7 per cent. which they described 
as damages. The defendants are, there- 
fore, fortunate that a higher rate of interest 
was not given against them, For these 
reasons, I am satisfied that the learned 
single Judge was right in refusing to 
disturb the rate of interest granted in this 
case, 

It was further urged that the lower 
Appellate Court has based its finding on 
the outturn of this land upon an inadmis- 
sible judgment, This was a judgment in 
another suit relating to land in this village. 
A number of suits had been tried together 

. and the defendants were parties in. one of 
such suits. The learned single Judge points 
out that the defendants themselves relied 
to some extent upon this judgment, and 
in any event the defendants never objected 
that this judgment was inadmissible in 
evidence. That objection they took for the 

. first time before the learned single Judge. 
Further, the learned single Judge points 
out that there was otber evidence before the 
lower Appellate Court and thatit was not 
open to the appellants to argue that there 


was no evidence to support the finding ` 


that the ‘outturn was 9 mds, in the 
absence of a certificate to that effect. As 
the point as to admissibility was never 
taken and as there was other evidence to 
support the finding. I see no reason to 
disturb the decisions of the Courts below 
upon this ground. 

. Lastly, it was urged before us that the 
lower Appellate Court should have allowed 
a set-off in respect of canal dues alleged 
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to have been paid for the period in “\ues- 
tion by the defendants. No reference is 
made to this point in the judgment of the 
learned single Judge, and it appears clear 
that this point was not seriously urged.. 
The lower Appellate Court was not satisfied 
that anything had been paid by the defen- 
dants as canal dues for the period in suit, 
and that being so, he was not satisfied that 
they were entitled to set-of any sum whate 
Boever against the arrears of rent. This is 
a pure question of fact, and the finding of 
the lower Appellate Oourt cannot be dis- 
turbed either by asingle Judge in second 
appeal or by a Bench in Latters Patent 
Appeal. : 

No other point has been urged and for 
the reasons I have given I see no ground 
whatsoever for disturbing the decision of 
the learned single Judge, I would, there- 
fore, dismiss this Letters Patent Appeal 
with costs, 

Fazl Ali, J.—TI agree, 


S. Appeal dismissed, 


poena 


MADRAS HIGH COURT 
Appeals Nos. 74 and 75 of 1938 
February 10, 1939 
Lraor, O. J. AND KRISEHNABWAMI 
AYYANGAR, J, i 
CALICUT BANK, Lro. (In LIQUIDATION) 
—APPELLANT 
versus 
DEVANI AMMAL AND OTHERS— 
RESPONDENTS . 
Companies Act (VII of 1913), s, 153—Creditors 
and share-holders approving scheme of compromise 
Court, if bound to acvept scheme. < 
The fact that share-holders and creditors of a 
company have approved of ascheme of compromise 
or arrangement as coatemplated by s, 153, Oom- 
panies Act, does not mean that the Court is bound 
to accept the scheme, It isthe Oourt’s duty to 
examine the proposal and decide whether they are 
fair and reasonable, taking everything into consi- 
deration, Thatthe share-holders and creditors have 
approved of a scheme will of course carry weight, 
but there may be more important considerations, 
Taking several factors into consideration the Court 
rejected the scheme, 


As, against orders of Gentle, J., in 
O. P. Nos, 234 and 210 of- 1938, dated No» 
vember 16, 1938. 

Messrs. Ch. Raghava Rao and M. Chine 
nappan Nayar, for the Appellant. 

Messrs, A. B. Nambiar, P. G. Menon, 
King and Partridge, K. Bhashyam Ayyan- 
gar, V. P. Chakravarthy and S. Kothanda- 
rama Nainar, for the Respondents, 
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Lé@ach, C. J.—These appeals arise out of 
an order passed by Gentle, J. rejecting 
a scheme put forward by the directors of 
the Calicut Bank Limited undere. 153, 
Companies Act, and directing the compul- 
sory winding up of the company. It has 
been conceded here, as it was conceded 
below that if the scheme is not one which 
the Court can sanction, a compulsory 
winding up order must necessarily follow. 
The appellants are the directors and they 
are supported by a number of creditors. 
The company was registered in 1908. Its 
head office was at Calicut and it had thir- 
teen branches in British India, one at 
Cranganore in the State of Cochin and 
another at Colombo. Its issued capital was 
Rs. 2,77,280 divided into 27,728 fully paid 
up shares of Rs. 10 each. .As the result of 
arun con tbe bank it waa compelled to 
close its doors on August 16, last year. 
The day before the closing of the doors the 
directors filed a petition inthis Court 
asking for the sanction of the scheme with 
which Appeal No, 75 is concerned. On 
August 19, a petition for the compulsory 
winding up was filed by the respondents 
andon the 30th of that month Gentle J. 
appointed provisional liquidators, who on 
October 31, presented areport which shows 
that the company’s liabilities amount to 
Rs. 15,58,830 and its realizable assets to 
Rs, 10,52,955 leaving a deficit of Rs, 5,05,874. 
It is common 
accurately states the 


position of the 


- bank. 


The report also shows that certain direc- 
tors, their friends and relations had 
obtained advances fromthe bank to the 
extent of Rs. 5,19,372 of which Rs. 4,54,611 
is considered to be irrecoverable, The 
figures in the provisional liquidators’ report 

- do not take into account the pcsition in 
Cranganore nor in Oolombo. The reason 
for this is that the officials of the bank 
failed topresent statements showing the 
state of affairs at these two branches and 
we are informed by the learned Advocate 
who appears for the official liquidators who 
were appointed on the passing of the 
winding up order that the information 
has not even yet been received. It is 
alleged that after the date of the appoint- 
ment of the provisional liquidator a sum 
of Rs. 17,000 was withdrawn by the mana- 
get of the bank from the funds at Oran- 
ganore and Oolombo and this matter is 
being investigated by the Master. 

The scheme which the directors desire the 
Court to sanction isnot a scheme ofre- 


OALICUT’BANK, LTD. V. DBVANI AMMAL (MADR) 


‘the business amounts to nearly 


ground that this report. 


19210 


construction but is really ascheme for the 
voluntary liquidation of the bank spread 
over a number of years, and if adopted it 
would only give the depositors part of what 

is due to them. Broadly speaking the 

proposals so far asthe depositors are con- 
cerned are these: (1) The depositora to be 
paid two annas in the rupee with interest 
at the contract rate up to August 15, 1938 

as and when their deposits fall due; after 

that date interest on fixed deposits to be 
three per cent. on savings bank deposits 

two percent, and on sums on current 
accounts one per cent; (2) the depositors 
to be paid eight annasin the rupee spread 
over a period of four years (two annas. 
each year) with interest at the rate of three 
per cent. per annum; (3) the depositors to 

convert two annas in the rupee into fully 
paid up shares of the company; (4) four 
annas in the rupee to be written off 

“provisionally,” but the only hope of 

restoration being the collection of debts 

considered to be bad or doubtful, The 

scheme also provides that the share-holders 

ate to give up twelve annas in the rupee 

of their paid up capital ‘to be set apart 

as part of the provision for bad and doubt- 

ful debts.” Considering that the loss on 

twice the 

capital this is a remarkable provision. 
The scheme farther provides that the 
sbare-holders are to forgo their rights in 

the reserve fund, According to the books 

the reserve fund amounts to Ra, 1,29,500. 
but the report of the provisions] liquidators 

shows—and here again it is accepted as 

disclosing the true posifion—that no 
fund exists. The entry is merely a book 

entry without any cash to suppurt it. 

The learned Judge directed that the 
scheme should be submitted to meetings of 
share-holders and creditors. A share-holders’ 
meeting was held on October 13, 1933 when 
35 of them were present in person, re» 
presanting 1,694 shares. and 252 share- 
holders, holding 16,029 shares, were pre» 
sent by proxy. The scheme was approved 
by 253 share-holders, representing 14,949 
shares. Nine share-holders, representing 


717 shares, disapproved. There was a. 
large majority in favour of the scheme. 
The creditors’ meeting was held on 


October 25. There were present at this 
meeting 56 creditors, representing 
Rs. 4,15,554 and 1,666 depositors represent- 
ing Rs. 7,49,348, sent proxies. The scheme 
was approved by 1,669 creditors represent- 
ing Rs. 9,38,770, and was disapproved by 
five creditors, representing Rs. 30,692. The 
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application for the approval of the scheme 
andthe application for the compulsory 
Winding up of the company came before 
Gentle, J. on November 10, and 11, The 
learned Judge after a careful examination 
of the scheme and of the position of the 
company came to the conclusion that the 
proper course was toreject the scheme and 
direct the compulsory winding up of the 
company. We consider that the decision 
which he arrived at is the proper one, 

The fact that share-holders and creditors 
of a company have approved of a scheme 
of compromise or arrangement as con- 
templated by s. 153, Companies Act, doas 
not mean that the Court is bound to 
accept the scheme. It is the Court's duty 
to examine the proposals and . decide 
whether they are fair and reasonable, 
taking everything into consideration. That 
the ehare-holders and creditors have ap- 
proved of a scheme will of course carry 
weight, but there may be more important 
consideraticns. In this case justice demands 
that the resolutions passed at the respective 
meetings shculd be disregarded. In the 
first place, itis obvious that as the result 
of ‘a letter signed by certain creditors of 
which adirector of the company was one, 
the position of the company was misrepree 
sented. This letter was circulated to all 
the share-holders and creditors before the 
meetings took place. It held out hopes 
that ifthe scheme was approved the posi» 
tion of the company would be restored 
and it would be able to continue its 
business, This isshown by the following 
passage : 

“Thus, it will be seen that we have to provide 
for about Rs. 6,50,000 to meet the bad and doubtful 
debts, Ifthe share-holders will forgo eight annas 
jn the rupee of their shares andthe entire reserve 
fund, we would get Rs, 2,68,140 and if the 
depositors allow four annas in the rupee to be 
written off we get Fs, 3,82,545. Thus, in all, we 
can set apart a sum of Rs. 6,50,685 as reserve for 
bad and doubtful debts, which is sufficient to put 
the bank again on its legs.” 

Now when this letter was issued, there 
was no intention of reconstructing the com- 
pany. Thecompany had no money with 
which to carry on business. All that the 
directors had in mind was a voluntary 
liquidation which would take years to com- 
plete, The learned Advocate who appears 
for the appellant frankly told us that the 
intention was not to re-open the bank, and 
_that no reconstruction was contemplated 
was also made clear by the learned Advo- 
“-cate-General who appeared for the directors 
when,the case was before Gentle, J. The 
misleading character of this letter does 
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not end with the passage just quoted, No 
reference waa made in the letter to the 
expenses of continuing the business and no 
reference was made to the fact that certain 
directors, their friends and relations had 
withdrawn from the company over 
Rs, 5,00.000 of which Rs. 4,50,000 was 
considered to be completely lost. If the 
true position had been placed before the 
creditors, it is inconceivable that they would 
have accepted the scheme. 

But even if the resolutions passed by 
the share-holders and creditors had been 
passed after a disclosure of the true 
position the scheme could not be accepted, 
The company is hopelessly insolvent, and 
the scheme confesses no apparent benefit on 
any one, in fact it ignores creditors who 
are not depositors. There is at least one 
creditor who is not a depositor, namely 
the P., & O. Banking Osrporation to which 
is due Rs, 15,000. According to the judg- 
ment under appeal this amount at the date 
of the presentation of the petition was 
Rs, 49,000. It does not appear how it came 
to be reduced to Rs. 15,000. The im- 
mediate payment of two annas in the 
rupee which the scheme contemplates 
requires a sum of Rs, 1,92,500, but cn 
October 10, the total amount of cash availe 
able was only Rs. 1,113,000. The scheme 
therefore is in itself not a feasible one. 
But there are other grounds for its rejec» 
tion and the insistence on a compulsory 
winding up. The bank’s officials have 
refused to disclose the position at Oranga» ` 
nore and Oolombo and an allegation of | 
unlawful withdrawal of funds after the 
appointment of provisional liquidators has 
been made. Then there is the fact that the 
directors and their friends have received 
large advances from the company and most 
of these advances are considered to be 
irrecoverable. Taking these factors into 
consideration and remembering the mis- 
leading statement which was issued by 
certain of the creditors before the 
meetings were held there is, in our opinion 
an overwhelming cause for the rejection 
of the scheme and the enforcement of 
the order for the compulsory winding up 
of this company, Itis necessary that the 
assets thatdo existshould be realized for 
the benefit of the creditors, and their 
realization can best be carried out by the 
official liquidators. A compulsory winding 
up will also result in a close inquiry 
into the conduct of the directors, past and 
present. For these reasons, the appeals 
will be dismissed with the costs of Appeal 
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No, 74 of 1938 against the appellant and 
the supporting creditors in favour of the 
creditors wko oppose the appeal (one set), 
There wil! be no order for costs in Appeal 
No. 75 of 1938 as the two appeals have been 
heard together. 


N.-D. Appeals dismissed. 





OUDH CHIEF COURT 
Miscellaneous Appeal No. 7 of 1940 
December 17, 1940 
BENNETT ANDGHULAM HASAN, JJ. 
Messes. DINSHAW & Oo,— APPALLANT 
versus 
Tep INCOME-TAX OFFICER, 
LUOKNOW— RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 50— 
Assesament to income-tax, if can be re-opened in an 


enquiry under s. 50—Principles to be followed— 
Income-tax, 

In deciding whether an enquiry contemplated by 
s. 50, Prov. Insol. Act should be made, the Court 
should not act on thè principles that have found 
favour in England. A distinction should be drawn 
between an assessment to income-tax and a judgment- 
debt because there is good reason in the case of 
judgments to allow them to be re-opened, a reason 
which does not apply in the case of assessments, 
The fact that another remedy is allowed by English 
Law for re-opening an assessment debt isnot, a 
reason for holding that different principles should 
be applied by a Court acting under the provisions 
of s. 50 of the Prov. Insol. Act from those accepted 
as applicable to 8. 7 of the English Bankruptcy 
Act. [p. 857, col. 1; p. 858, col. 1.] 

Where, therefore, a company is assessed to income- 
tax which hae become final, the question of assess- 
ment cannot be re-opened under s. 50, Prov, Insol, 
Act except on the ground of fraud. In re Fraser 
(3), followed, 156 Ind. Oas, 708 (2), dissented from, 


Misc. A. against the order of Thomas, 
Chief Judge, dated October 3, 1939. 


Mr, S. S. Nigam, for the Appellant. 
Rai Bahadur Ram Pershad Varma, for the 
Respondent. ` 


Judgment.—This is a first appeal under 
s, 202 of the Indian Companies Act and 
8,12 (1) of the Oudh Oourtsa Act from the 
order of the learned Chief Judge dated 
October 2, 1939, allowing a claim for 
income-tax by the Income Tax Officer, 
Lucknew, against Dinshaw & Oo., (Bankers) 
Ltd., (in liquidaticn), Lucknow. 

The Income-tax Officer claimed a sum of 
Re, 2,131+4.0 as incomestax for the year 
1934-35, Ofthissum Rs. 1,625 was income- 
tax, Rs. 406-2-0 surcharge and 100 penalty. 

The firm of Dinshaw & Co, came under 
liquidation on October 15, 1935. The firm 
had been assessed to pay income-tax, sure 
charge and penalty as stated above before 
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this date. No assessment return had beer 
sent to the Income Tax Department, and a 
notice to produce accounts was not complied 
with. Consequently, s. 23 (4) of the Act was 
applied and assessment was made on the 
basis of the estimated income of the previous 
year. No appeal was preferred against the 
order of assessment, which accordingly 
became final as against the firm. ; 

When the firm came under liquidation no 
objection was taken for some years to the 
assessment. It was said by the Official 
Liquidator that the amount would be paid 
when funds were available, It was only 
when another person was appointed Official 
Liquidator in 1939 that an attempt was 
made to re-open the assessment. 

The facts are stated in the proof of claim 
by the Income-tax Officer submitted by the 
Legal Adviser tothe Income Tax Depart- 
ment in an application dated October 2, 
1939. The claim was disputed by the 
Official Liquidator on the ground that the 
assessment was not equitable, no income 
having in fact accrued to the assessee for 
tbe year in question, and that in these cir» 
cumstances it was open to him to ask for 
further enquiry by the Court into the claim. 
He filed a statement of accounts showing 
that a loss had actually accrued. Objec* 
tion was taken to this statement by the 
Income Tax Department cn the ground that 
it was not an audited statement of accounts, 
and furiher more that it was not prepared 
in accordance with the provisions of the 
Income Tax Act. 

The order of the learned Chief Judge. 
appealed against shows the arguments put 
forward on each side. On behalf of the 
Income Tax Department it was contended 
that the assessment having become final it 
could not be challenged or resopened in. 
liquidation proceedings, reliance being: 
placed on an English decision, In re Calvert 
(L. R. (1899) 2 Q. B. D, 145) (1). The Official 
Liquidator relied on a previous decision of 
this Court in Income Tax Officer, Lucknow, 
v, Lucknaw Sugar Works, Ltd., (1930 O. 
W. N. 791) (2), which supported his contene 
tion. The learned Chief Judge dissented 
from the view taken by his predecessor in 
this case, observing that the latter's atten= 
tion had not been invited to the English 
case, In re Calvert (1), He was of opinion 
that a judgment debt and an assessment 
for taxes do not stand onthe same footing, 


(1) (1899) 2 Q B D145; 68 L JQ B 761; 8@L T 504: 
47 W R 523; 6 Manson 256. . 

(2) (1935) O W N 791; 156 Ind, Oas. 708;* 7R C 
673; AIR 1935 Oudh 451, 
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The reason for allowing the Court to go 
behind the judgment in insolvency proceed 
ings to see if there is a real debt is to pre- 
vent fraudulent judgments. The learned 
Chief Judge, therefore, held that the assess- 
ment could not be re-opsned. 

Learned Counsel for the appellant re- 
ferred first of all to the provisions of s. 229 
cf the Indian Companies Act as showing 
that in the winding up of an insolvent 
company the same rules shall prevail with 
regard to debts provable as are in force 
for the time being under the law of insole 
veucy with respect to the estates of persons 
adjudged insolvent. He conceded that 
there was nothing in the Insolvency Act or 
in the Companies Act on the precise point 
under consideration. He next referred to 
an English case, In re Fraser ((1892) 2 
Q. B. D., 633) (3) and in particular to the 
following observations of Lord Esher, M, R. 
on pp. 635 and 636*: 

“As a matter of law the judgment, therefore, 
stands as a good judgment against John Fraser, and 
it cannot be questioned by him in any Oourt, except 
the Oourt of Bankruptcy. But, when it is sought to 
obtain a receiving order against him in respect of 
the judgment debt, the Court of Bankruptcy has to 
exercise its discretion and for the exercise of that 
discretion one rule of conduct is to be found 
in s. 7 of the Bankruptcy Act, 1883, which pro- 
vides that ‘if the Oourt is not satisfied with the 
proof of the petitioning creditor’s debt, or of the 
act of bankruptcy or of the service of the petition, 
or is satisfied by the debtor that he is able to pay 
his debts, or that for other sufficient cause no order 
ought to be made. the Court may dismiss the peti- 
tion’. The question is, whether the Registrar had 
not a discretion under s. 7, and whether he has 
rightly exercised that discretion, The mere fact that 
there is a judgment for the debt does not prevent the 
Regietrar from saying that there is no good petition- 
ing creditor's debt, The Oourt of Bankruptcy can 
go behind the judgment, and can inquire whether, 
notwithstanding the judgment, there was a good 

ebt, 

The provision in the Prov, Insol. Act 
which most corresponds with the provisions 
of s, 7 of the English Bankruptcy Act is 
s. 50 which provides that where the Receiver 
thinks that a debt has been improperly 
entered in the schedule, the Court may, on 
the application of the Receiver and after 
notice to the creditor, and such enquiry 
(if any) as the Court thinks necessary, 
expunge such entry or reduce the amount 
of the debt. We consider that in deciding 
whether such an enquiry should be made 
the Court should act on the principles that 
have found favour in England. 

The question for consideration in this 
‘case is whether an income tax assessment 
standg on a different footing from a judge 

(3) @892,)2 QB D 633; 67 L T 401; 9 Morrell 256. 

.  *Page of (892) 2 Q B D.—[E#a.] 
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ment, This question was considered in the 
case of this Oourt already cited, Income 
Tax Officer, Lucknow v. Lucknow Sugar 
Works Ltd. (2), and it was held in that cass 
that no distinction should be drawn between. 
a judgment debt and an incomertax assess. 
ment. It was observed that the circum» 
stances in that case showed that the assess 
ment had been made on an estimated income 
without the accounts being looked into, and 
that it was the dutyof the Court of Banke 
ruptcy to protect the interests of the entire 
body of creditors and to see that a debt 
claimed to be entered in the schedule is 
valid and properly binding on the estate, 
There was, however, this difference between 
this case and the case under consideration 
that in the former case the audited accounts 
for the year in question had been produced’ 
by the Official Liquidator and had been 
examined by the Govt. Advocate, who had: 
nothing to say against their correctness, 
The accounts showed that the company had 
not made any profit during that year: on 
the contrary it had incurred a substantial 
loss. In the present case, although accounts. 
have been produced they have not been. 
audited and no balance sheet has been. 
produced. 


Learned Counsel for the appellant invited’ 
our attention to the last part of the judg» 
ment in Calvert's case (1). It was held in. 
this case that the rule that on a proot for a 
judgment debt the Court of Bankruptcy 
will go behind the judgment and ascertain 
whether there is a provable debt, does not 
apply to a proof for assessed taxes. It was 
said in this case by Wright J.: 


“Itssems to me that this assessment is not like: 
a judgment, nor within the principle which is applied 
to judgments. It is absolutely necessary in order: 
to prevent fraudulent proofs and fraudulent bank- 
ruptcies to adopt tbe rule that judgment should not 
of themselves bo conclusive. That rule appears to 
be founded on necessity. Here there is no such 
necessity. It is quite inconceivable that a man 
should act in the way tbat is suggested he might act 
in order to spite his creditors. But if he did, I am 
not sure that the bankruptcy law is not strong 
enough to reach the case within certain limits of 
time—possibly as a fraudulent preference of the 
Orown, If not within those limits of time, I should 
think very likely on common law principles it might 
be possible for the Court to deal with the matter, 
In the case of an assessment there is no question of 
consideration as there is in the case of a judgment: 
there is a mere administrative assessment with a 
special mode of appeal provided which must be 
followed. I cannot think it possible that it is com. 
petent to the Bankruptcy Court, on the invitation of 
the trustee in bankruptcy or of the debtor, to re-open 
questions of that kind on a motion to expunge, It is. 
quite impossible to conceive that it would be com- 
petent for me sitting here to go into the question of 
the rateable values, of a union or ofa parsih, or any 
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‘Question of that sort. That seems to me to bea case 
which is analogous to the case in which I am at 
present invited to act, I think the application fails 
and must be dismissed with costs: but my decision 
will not interfere with any application the debtor 
may be advised to make to the Inland Revenue 
under the Board of Trade Regulations of May 1888." 

Learned Oounsel for the appellant has 
relied upon the fact that there is in England 
a special provision which would entitle a 
debtor to go behind the assessment, name- 
ly, that contained in the Board of Trade 
Regulations referred to. It is provided in 
these Regulations that where income-tax is 
outstanding under certain schedules (one of 
which would be applicable to the present 
case) the Inland Revenue authorities will, 
on receipt of an affidavit by the debtor, 
with a certificate by the Official Receiver or 
trustee setting out that the debtor has 
made no income taxable under such schedule 
forego all claim to payment of the tax. He 
argues that the English Law laid down in 
Calvert's case (1) should not be followed in 
India because there is no provision in India 
corresponding to the Board of Trade Regu- 
lations referred to, 

The decision in Calvert’s case (1), was not, 
however, based on the fact that another 
Temedy was open to the debtor, It was 
clearly held that a distinction should be 
drawn between an assessment and a judg- 
ment because there was good reason in the 
case cf judgments to allow them to be re- 
opened,—a reason which did not apply in 
the case of assessments. The fact that 
another remedy is allowed by English Law 
18 not, therefore, in our opinion a reason 
for holding that different principles should 
be applied by a Court acting under the pro- 
visions of s. 50 of the Prov. Insol. Act from 
those accepted as applicable to 8,7 of the 
English Bankruptcy Act. 

Reference was made by this Court in the 
case of the Lucknow Sugar Works to ane 
other case, In re Van Laun: Ex parte 
Chatterton, (1907, 2K. B. D, 23) (4), where 
it was remarked with reference to an en- 
quiry into a judgment debt thatit is suff- 
clent to show miscarriage of justice, that is 
to say, that for some good reason there ought 
not to have been a judgment. The former 
learned Chief Judge who decided the case 
of the Lucknow Sugar Works (2) observed 
after this quotation from In re Van Laun 
(4), that the circumstances showed that the 
assessment had been made on an estimated 
income without the accounts being looked 
into. It is clear, however, that the Income- 


(4) 1907) 2K B D23; 76 L J KB 644: 97L 
£9; 14 Mangon 91; 23'T L R§384, opie aie 
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tax Department was not at fault tor the 
learned Chief Judge observed :-— ; 

“There is no doubt that the Income Tax Authori- 
ties were within their rights in making the assess- 
ment on an estimated income when the Company had 
failed to file the return of its income within the 
prescribed time. It is equally clear that the assess- 
ment made by the Income-tax Department was bind- 
ing on the Company.” 

So also in the present case there can be 
no question that the procedure followed in 
making the assessment was correct and that 
the firm of Dinshaw & Oo. was also respon- 
sible for the assessment being made as it 
was made without an examination of the 
accounts. In these circumstances it seems 
to us impossible to cay that there was a mise 
carriage of justice, or that the assessment 
that was made ought not tohave been made, 
Ib is clear that sofar as the assessee was 
concerned there was no miscarriage of 
justice, and that the assessment could only 
have been made in the way in which it was 
made, 


A special procedure is provided by the 
Income Tax Act for assessment of income- 
tax, and the appellant’s contention is not 
only that the assessment can be re-opened 
in insolvency proceedings, but that a fresh 
enquiry should then be made by the Inaol- 
vency Court and a different procedure fole 
lowed. If this were allowed, it is argued 
for the respondent,—-and we think the argu- 
ment has force,—it would be possible to 
re-open in the same way the question of 
other liabilities incurred by the assessee 
prior to his adjudication as an insolvent 
Section 230 of the Indian Companies Act 
provides that in winding up there shall be 
paid in priority to all other debts all 
revenue, taxes, casses and rates, whether, 
payable to the Crown or to a local author- 
ity, due from the company. If in insolvency 
proceedings an assessment of income: tax 
were allowed to be re-opened at the instance 
of the Official Liquidator or Official Receiver 
in the interest of the creditors, there is no 
reason why the liability of an assessee in 
respect of revenue, cesses or rates should nos 
also be re-opened. His liability for revenue, 
cesses or ratesis determined by special enact- 
ments and his assessment, therefor may be 
governed by special procedure, but it would 
seem on the argument advanced for the 
appellant that his liability would be open 
to determination by the Insolvency Court 
on different principles and procedure. We 
should be reluctant to hold that this was 
legally possible. We do not think that any 
enlargement of the scope of interference 
with what has been finally decided so far as 
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the insolvent is concerned should be allowed. 
There should be interference in our opinion 
only if there is reason to think that the 
assessment arrived at is vitiated by fraud. 
There is no such suggestion in the present 
case, and we agree with the view taken in 
- Calvert's case (1), that fraud is ordinarily 
out of the question in a case of this kind. 

On this view itis not necessary to cone 
sider whether there was or was not an actual 
loss incurred by the assessee in the year 
1933-34, This question was examined by 
the learned Chief Judge who came to the 
conclusion that if certain items were deducta 
ed from the expenditure side, as it was 
contended they should be deducted, then no 
loss was incurred. 

We accept the view taken by the learned 
Chief Judge that the case of a judgment 
debt stands on a different footing from 
that of an assessment, interference being 
allowed in the case of the former only 
because of the possibility of fraud. We 
gee no reason, therefore, to allow this 
appeal and we dismiss it with costs. 

D, Appeal dismissed. 
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MADRAS HIGH COURT 
Appeal No. 20 of 1938 

August 10, 1939 

Leaca, O. J. AND PATANJALI SASTRI, J, 

K. RANGANAYAKI AMMAL-— APPRLLANT 
‘ VEY8SUS 

K. SAMPATHKUMARAN AND OTHERS 
RESPONDENTS 

Registration Act (XVI of 1908), ss. 17 (1) (b) 
and 17 (2) (b)—Compromise during pendency of suit— 
Terms of agreement put in writing embodying disputes 
relating to property in suit as well as other mattera 
in dispute—Parties agreeing that compromise 
decree should be obtained in terms of compromise 
—Document held, fell under 9.17 (2) (b) and mot 
under s. 17 (1) (b) and did not require registra- 
tion. 

During the pendency of the suit for possession 
of a house the parties agreed to a compromise 
decree being passed. There were other disputes 
besides the dispute which ledto the filing of the 
suit. These disputes related inter alia to two other 
houses and the parties met to settle all their 
differences. The terms of settlement having been 
agreed upon they were put in writing in order that 
there should be no dispute with regard to them. 
The documentwas headed with the cause title of 
the suit and ssid thatit was the intention of the 
parties that the terms of the compromise should be 
embodied in a decree of the Court: 

Held, that the document in question was not 
intended to declare the rights of the parties in 
the immovable properties, but those rights were 
tobe dgclared in a decree of the Court. The 
document therefore did not fall within the purview 
of s. 14 (1) (b) but under s., 17 (2) (b)and did not 
require registration, 
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A. against an order of Wadsworth, J. 
dated October 28, 1937. 


Messrs. V. V, Srinivasa Ayyangar, M. 
Chelva Ayyangar and V. R. Venugopalan, 
for the Appellant. 

Mr. A. Seshachariar, for the 
dents, 


Leach, C. J.—The appellant was the 
plaintif in a suit filed on the original side 
of this Court against her husband, her 
two sons, and her grandson for posesssion 
of a house known as No. 9, Dewan 
Ramiengar Road, Vepery, Madras. She 
claimed that the house was her absolute 
property. The defence was that the house 
was built in part by monies belonging 
to the defendants and. that they had an 
interest in it. During the pendency of 
the suit the husband died and subsequ- 
ently the parties agreed to a compromise 
decree being passed. The agreement which 
was entered into comprised disputes re- 
lating to other matters. The terms agreed 
upon were embodied in a document and 
the sons filed an application asking for 
formal leave tocompromise the suit and 
for a decree in the terms of the compro« 
mise so far as it related to the suit property. 
It was necessary for the Court to give 
formal leave as the grandson was a minor. 
Notice of this application was served 
upon the appellant, who resisted it. Before 
the filing of this suit the appellant was 
living’ in the house with the defendants. 
The filing of the suitled to great bitter- 
ness and the appellant went to reside 
elsewhere. She asked the Court to refuse 
to record the compromise on the ground 
that it was a condition precedent to the 
agreement that she should be taken back 
into the family. Holding that there was 
no such condition and that the suit had 
been compromised on the terms set out 
in the document filed in Court. Wad- 
sworth, J, passed a decree in accordance 
with the agreement. ‘he appellant asks 
that the compromise decree be set aside for 
the reason she advanced before the learned 
Judge. 

It is conceded by the appellant's learned 
Advocate that on the evidence asit stands 
on the record the learned Judge's finding 
cannot be questioned. He says, however, 
that the admission of the agreement was 
wrong because it required regisiration and 
not having been registered the document 
cannot be putin evidence. Section 17 (1) 
(b), Regis. Act, requires registration of a 
non-testamentary instrument which pur- 
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ports or operates to create, declare, assign, 
limit or extinguish whether in present or 
in future any right, title or interest, 
whether vested or contingent, in immov- 
able property of the value of Rs. 100 
and upwards. The contention is that the 
agreement on which the respondents 
moved fora decree is in law document 
which falls within s. 17 (1) fb) and there- 
fors cannot be recieved in evidence as the 
provisions of s, 49 stand in the way, The 
document must be read asa whole and in 
the light of the surrounding circumetances, 
and when this is done it is manifest that 
it does not fall within the purview of 
8. 17 (1) (b). As I have indicated, there 
were other disputes besides the dispute 
which led to the filing of the suit, These 
disputes related inter alia to two other 
houses and the parties met to settle all their 
differences. The terms of settlement having 
been agreed upon they were put in writing 
in order that there should be no dispute 
with regard to them. The document is 
headed with the cause title: of the suit 
and the document says that it was the 
intention of the parties that the terms 
of the compromise should be embodied 
in a decree of the Court. Olause K reads as 
follows : 

“This compromise shall be filed in this High Court, 
each party shall bear his or their own costs, 8 report 
shall be made to the effect that the matter of this 
suit has been settled (out of Court) and a compromise 
ct shall be obtained in terms of this compro- 
_ There can be no doubt that the document 
in question was not intended to declare 
the rights of the parties in the immov= 
able properties, but those rights were to 
be declared in a decree of the Court 
Clause K leaves no other conclusion open, 
A memorandum of agreement, which this 
document is, requires registration if the 
parties intendit to be a declation of rights 
and it is so worded, but a memorandum 
drawn up for the purpose of obtaining 
another document to declare rights, in 
this case the decree, does not require 
registration, Section 17 (2) ibi, Regis. Act, 
expressly exempts from registration a docu= 
ment not itself creating, declaring, assign- 
ing, limiting or extinguishing any right, 
title or interest of the value of Rs. 100 
and upwards to or in immovable property, 
but merely creating a right to obtain 
another document which will, when execut- 
ed, create, declare, assign, limit or extin- 
guish anyffeuch right, title or interest. And 
a decree or order of a Court does not 
require to be registered except a decree 
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or order expressed to be made on a com-- 
promise and comprising immovable property 
other than that which is subject-matter of. 
the suit or proceeding. In this case the 
compromise decree was registered and the- 
Regis, Act was therefore complied with, 
The learned Judge rightly admitted this, 
document in evidence and it shows con- 
clusively that thereis no substance in the- 
appellant's case. The appeal will be dis» 
mised with costs. 
Nes, Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Civll Revision Application 
No, 102 of 1940 
October 23, 1940 
Mota, J. 
BHOOP RAM-— APPLIOANT 
versus 
EMPEROR AND OTHERS 
—OPPOBITE PARTY. 

Criminal Procedure Code (Act V of 1898), as. 476, 
195 (1) (a)—Munsif instituting proceedings under 
s. 476 against accused for offence under s. 186, 
Penal Code (Act XLV of 1860:—Proceedings drop- 
ped on mistake being brought to notice and com- 
plaint for offence made under s. 195 (1) (a)—No 
appeal lies against complaint. 

A Munsif has a right under a, £95 (1) (a), Orimi« 
nal P, O., to make a complaint against an accused 
for an offence under s. 186, I. P, O. He cannot, 
however, institute proceedings under s. 476, for 
such offence, Where a Munsif holds proceedings- 
under g. 476 for an offence under s. 186, I. P, O., 
under a wrong impression that he can do so but 
subsequeutly drops the proceedings after the mis- 
take is pointed out to him and makes a complaint 
against the accused under s. 186, I. P. O,, the Act. 
committed by the Munsif must be.attributed to his 
valid power of makinga complaint under s. 195 
(1) (a) even though he might have wrongly thought 
in the beginning that he could institute a pro- 
ceeding under- s. 476. The accused has, therefore, 
no right-of appeal from an order making a com- 
plaint. 


©. R. App. against the judgment of the 
District Judge, Shahjabanpur, dated Novem- 
ber 24, 1939, 


Mr. N. C. Sen,for the Applicant: 


Order.—This is an application in revi- 
sion by one Bhoop Ram against whom a 
complaint has been made by the learned 
Munsif of Tilhar charging him with an 
offence unders. 186, I. P. OC. It appears 
that the applicant was judgment-debtor in 
the case before the learned Mungif. A warrant 
for the attachment of his crop was issued by 
the learned Munsif in execution of a decree 
and wien the Amin who was charged with: 
the execution of that warrant proceeded to- 
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“the spot and tried to execute it the applicant 
resisted and cbstructed him. The Amin 
‘made a report to the learned Munsif and 
upon that report a notice under s, 476, Ori- 
sminal P. O., was issued by the- learned 
.Munsif to the applicant to show cause why 
a complaint should not be made against bim. 
It may be noted that an offence under s. 186 
-does fall within the purview of s. 195, cl. (1) 
(a), Oriminal P. O. The learned Munsif was 
not therefore entitled to make an inquiry or 
-to issue a notice under s. 476, Criminal P. 0. 
in respect of an offence under s. 186, I. P. 
: He was however under the wrong 
‘impression that he could do so, but as soon 
as he issued the notice the Counsel for the 
-decree-holder invited his attention tos, 195 
(1) (a), Oriminal P. O., whereupon the learned 
Munsif acknowledged his mistake and 
dropped the proceeding. He however subse 
-quently proceeded to make a complaint 
‘against the applicant under s. 186, I. P.O. 
From that order the applicant went up in 
appeal to the learned District Judge. That 
appeal has been dismissed and the applicant 
has now come up in revision to this 
Court. 

The learned District Judge has held that 
the applicant had no right of appeal because 
the proceeding taken by the learned Munsif 
which ended in a complaint being made by 
him against the applicant was not one that 
-could be legally held under a, 476, Criminal 
P. ©., and further that if was notin fact a 
proceeding underthat section inasmuch as 
the learned Munsif had dropped it on his 
mistake being ‘pointed out tohim by the 
learned Counsel for the decree-holder. The 
-only question for consideration in this case 
is whether the view taken by the learned 
District Judge that the applicant had no 
right of appeal against the complaint made 
by the learned Munsif is right or wrong, I 
‘have no hesitation in agreeing entirely with 
the view taken by the learned District Judge, 
‘The proceeding which culminated in a com- 
plaint being made against the applicant was 
not in facta proceeding under s. 476, Orimi- 
nal P.C. The learned Munsif had no right 
to hold a proceeding under s. 476 Criminal 
P. O. in respect of an offence under s. 186, 
I. P. ©.. The learned Munsif, however, 
had a right in law to make a complaint 
against the applicant for an offence under 
6. 186, I. P. © because it is provided by 
5. 195, el. (1) (a), Criminal P. O., that the 
public eservant concerced or any Officer to 
‘whom he is subordinate can make a com- 
plaint*in respect of offences mentioned 
berein which include an offence under 
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B. 186, I. P.C, I would only add this to 
the observations made by the learned Dis- 
trict Judge that as the learned Munsif had 
a power given to him by the law tomakea 
complaint against the applicant for an 
offence unders. 186, I. P, O., the act which he 
committed must be attributed to that valid 
power even though he might have wrongly 
thought in the beginning that he could ine 
stitute a proceeding under s. 476, Oriminal 
P. ©. The result therefore is that I see no 
reason to interfere and dismiss this applica- 
tion. 
8. Application dismissed. 





PATNA HIGH COURT 
Appeal from Appellate Decree No, 212 

of 1940 

January 2, 1941 

AGARWALA, J. 

RAM KIRPAL CHOUDHURY AND orages 

—APPELLANTS 

versus 


BALESWAR CHOUDHURY AND orszes— 
RESPONDENTS 

Mortgage—Discharge—Stipulation that parties 
would only rely on evidence of payment endorsed on 
back of deed—Other evidence of payment, admissi- 
bility of—Mortgage in favour of karta of joint 
Hindu family—Payment to his agent, if discharges 
mortgage. 

Even where the mortgage-deed contains a stipula- 
tion that the only evidence which the parties would 
rely upon in support of any payments made in 
satisfaction of the mortgage-debts would be payments 
endorsed on the mortgage-deed itself, it is open to 
the mortgagor to rely on evidence other than the en- 
dorsementa on the mortgage bond, such as, a 
separate receipt signed by the mortgagee or his 
agent. 187 Ind. Oas. 63 (1), distinguished. 

Where a mortgage is executed in favour of the 
karta of a joint Hindu family a payment of the 
mortgage-debt made to the brother of the karta 
acting as an agent of the karta during his absence 
and a receipt given by him discharges the mort- 
gage. 45 Ind. Oas. 419 (2) 55 Ind. Oas. 841 
(3) and 56 Ind. Cas. 403 (4), distinguished. : 


A. from a decision of the Subordinate 


Judge First Court of Monghyr, dated 
August 11, 1939. 


Mr. Nawal Kishore Pershad, II, for the ` 
Appellants. 


Mr, Satyendra Nath Banerjee, for the 
Respondents. 


Judgment —This appealis by the plain- 
tiffs and arises out of a suit to enforce a 
mortgage execut:d by defendant in favour 
of plaintif No. 1. The defence was that 
thd mortgage debt had been repaid except 
as to Rs. 85, and reliance was placed on 
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a receipt purporting to have been signed 
and to bear the thumb impression of 
plaintiff No. 2, brother of plaintiff No. 1. 
The Court below has found that the sig- 
nature and the thumb impression on the 
receipt are of plaintiff No. 2 and has dis- 
missed the plaintiffs’ suit. 

The first point raised in second appeal is 
that in view of the fact that the mortgage 
deed contained a stipulation that the only 
evidence which the parties could rely upon 
in support of any payments made in 
satisfaction of the mortgage debts would 
be payments endorsed on the mortgage 
deed itself, it is not open to the defend- 
ants to rely on evidence other than the 
endorsements on the mortgage bond. In 
support of this contention reference is 
made to Khub Lal Chaudhury v. Bechan 
Mandal (1). There was a similar stipulation 
in tbe bond that was the subject-matter 
of that litigaticn. The defendant, how- 
ever, did not plead payment of the mort- 
gage debt in cash but that the mortgage 
debt has been discharged under a subs 
sequent agreement between the mortgagor 
and the mortgagee. The Oourt held that 
as the mortgage bond was a registered 
document none of its terms could be 
-altered or modified except by means of a 
registered document, and s. 192 of the 
Evi, Act was a bar to the admission of 
any other evidence for the purpose of 
shewing any alteration or modification of 
the terms of the bond; but with regard 
to whether the mortgagor can prove the 
‘discharge of the debt by cral evidence 
the Court said, 

“It is always open to a mortgagor to prove that 
on A certain day he paid the sum due under the 
mortgage. Such is not evidence cf a subsequent oral 
agreement varying the terms of the mortgage.” 

That is what the defendant has done in 
this case, and clearly the case relied upon 
is not an authority for the proposition 
advanced by the learned Advocate for the 
plaintiff-appellants, 

The next point raised on behalf of the 
appellants is that the payment to Ramautar 
did not discharge the mortgage debt. As 
I have already stated the bond was exe- 
cuted in favour of plaintiff No. 1 whois 
the karta of a Hindu joint family. Ram- 
autar who granted the receipt is a younger 
brother of plaintiff No, 1. The case of 
the defendant was that plaintiff No. 1 
was in the employment of a certain 
mohunt and that during the absence of 


(Q) 21 P L T 437; 187 Ind. Oas, 63; A IR 1940 
Pat. 49; 6 BR 422;12 R P 563, 
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plaintiff No. 1 his duties as manager of 
this family were discharged by Ramautar. 
The Court below has accepted the defend- 
dant’s evidence on this point, The defence 
and the findings amount to this that Ram- 
autar as agent of the karta of the family, 
during the latter’s absence accepted pay- 
ment of the mortgage debt and granted 
the receipt. In my opinion, in such cir: 
cumstances the receipt constitutes a valid 
discharge for the debt, It is contended, 
however, that this view is opposed to the 
decision in Ankalamma v. B. Chenchyya 
(2). The facts of that case were that .a 
mortgage was executed in favour of 'V, 
In a suit on the mortgage the defendant 
relied upon a receipt in respect of the 
mortgage debt granted by C, the son 
of V. The defendant alleged that there 
had been a partition in the family of the 
mortgagees and that the mortgage bond 
in suit had fallen to the share of C wno- 
had been repaid by the mortgagors and 
had granted them a receipt. It was 
found as afact that there had been no 
partition in the family of the. mortgagees 
as alleged by the defendant. It was not 
the case of the defendant that C was the 
manager of the family but in second 
appeal in the High Court it was sought 
to shew that C was actually managing the 
family affairs, The learned Judges held 
that the circumstances in the case nega” 
tived any such presumption but suggested, 
on the other hand, that each member of 
of the family was endeavouring to grab 
as much of the family property as he 
could. In these circumstances, they held 
that C was not managing the family 
affairs. Reference was also made to two 
decisions of this Court. The first of these 
Banamali Satpathi v. Talna Ramhari Patra 
(3) was a case in which it was held that 
one of the heirs, or an assignee of one of 
the heirs of a deceased mortgagee, is not 
competent to grant a release of the entire 
mortgage debt. The second case is that 


-of Syed Abbas Ali v. Misri Lall (4) in 


which it was held that payment to one 
of two mortgagees is not a discharge of 
the mortgagor's liability to the other, 
These cases are not authority for the pro- 
position that payment to a mortgagee’s agent. 
is not a discharge of the mortgage debt. 
There is no other point in this case and 


(2) 41 M 637; 45 Ind, Oas, 419; 7 L W 221; 34 M 
LJ 315; 23 ML T 215, 

(3) 5 P LJ 15l; 55 Ind. Cas, 841; 1 PL T102; 
AT R1920 Pat. 464. ` 

(4)5P L J376; 56 Ind. Oas, 4031 P LT 339; 
(1921) Pat, 86; A IR 1921 Pat, 27, 
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no merit in the appeal which is dismissed 
with éosts. 


8. Appeal dismissed, 


_ LAHORE HIGH COURT 
Criminal Revision Petition No. 547 of 
1940 
May 27, 1940 
BLACKER, J, 

JAWALA PARSHAD—Patirioner 
VETTUS 
RAM PARSHAD— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss, 476, 
476-B—Application dismissed for non-appearance 
of applicant—Second application, if can be made 
S. 476-B. if gives right of appeal against-—Dis- 
missal in default~Order dismissing application 
under 8. 476 for non-appearance of applicant, 
propriety of--Application not made immediately, 
af can be entertained, 

There is no provision of law that a second 
application under s, 476, Oriminal P. O., cannot be 
made where a first application has been dismissed 
for non-appearance of the applicant. The principle 
of nemo debet is not applicable where there has 
been no inquiry on the merits. 

Section 4/6-B gives an appeal against a refusal to 
make a complaint, not against a dismissal in 
default, 

An application under s. 476 is entirely different 
from a complaint; it ismerely the means of drawing 
the Court's attention tothe fact that an offence 
appears to have been committed in proceedings 
before that Oourt, a fact, which it can inthe 
majority of cases verify even without the help of 
the applicant, It is manifestly most improper for 
the Court to shirk its obvious duty of applying 
its mind to the question whether it should make 
a complaint or not merely because the applicant 
does not appear in support of his application. 
There is no provision of law making it necessary 
to examine the applicant on his application as 
there isin the case of a complaint. Sections 476-A 
and 47*-B, Oriminal P. O, do not talk about 
dismissing an application but in the one case, of 
rejecting it and, in the other case, of refusing to 
make acomplaint upon an application. Therefore, 
the order dismissing the application on account 
of the non-appearance of the applicant is an im- 
proper order which there is no provision in law 
for making and, therefore, an order without juris- 
diction. However, there would be nothing wrong 
in an order rejecting the application onthe ground 
that it does not give sufficient indication of the 
facts, and thatthe applicant is not there to sup- 
plement it, 28 Ind. Cas, 236 (1), relied on. 

It cannot be said that there is a legal bar to the 
entertainment of an application not made im- 
mediately. 


Mr. Qabul Chand, for the Petitioner. 
Mr. Gullu Ram, for the Respondent. 


Order.— The learned District Judge has 
in my opinion misdirected himself in law 
in holtling that a second application under 
s. 476, Oriminal P, O,, cannot be made 
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where a first application has been dismise 


sed for non-appearance of the applicant. 


There is no such provision of law and the 
principle of nemo debet is not applic- 
able where there has been no inquiry on 
the merits. Nor is the learned District 
Judge right in saying that the applicant's 
remedy is to appeal against the order of the: 
Appellate Court under s. 476-B, That section 
gives an appeal agaiust a refusal to make 
a complaint, not against a dismissal in 
default, an order which does not seem 
to have been contemplated by the law. 
Not only is there no provision for dismiss- 
ing an application made under g, 476, 
Orimina] P. O., in default but it is clearly 
improper todo so: vide Rup Narain v. 
Mahadayal (1) a case under the old law, 
the principles of which, however are still 
applicable. 

The case is quite different from that of 
a complaint where the Magistrate is en- 
titled to dismiss the complaint, if, in his 
opinion, there are no grounds for proceed« 
ing with it, and such grounds may well 
be the failure of the complainant to 
appear and substantiate his allegatious. 
Ax application under s. 476 however is 
entirely different from a complaint; it is 
merely the means of drawing the Couri’s 
attention to the fact that an offence appears 
to have been committed in proceedings 
before that Court a fact, which it can 
in the majority of cases verify even without 
the help of the applicant. It is manifestly 
most improper for tha Oourt to shirk itg 
obvious duty of applying its mind to the 
question whether it should make a com- 
plaint or not, merely because the appti- 
cant does not appear-in support of his. 
application. There is no provision of law 
making it necessary to examine the appli- 
cant on his application as there is in the 
case Of a Complaint. In fact an applica» 
tion might well be anonymsus, if it were 
sufficiently precise and definite there would 
be no justification for not acting upon it. 
It is clearly the duty of a Court to which 
such an application is made either to make 
a complaint or to reject the application 
on the merits. This is also borne out to 
some extent by the langnage of ss, 476-A. 
and 4:6-B, Criminal P. O., which do not 
talk about dismissing an application but, 
in the one case, of rejecting it and, in 
the other case, of refusing to make a. 
complaint upon an application. Therefore, 
thetinitial order dismissing the application 

(1) 4PR 1915 Or.: 28 Ind. Cas 336; A I R1914 
Lah, 576; 22 PL R1916;16 Or. L J 208, 
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on account of the nonsappearance of the 
applicant is an improper order which there 
is no provision in law for making and, 
therefore, in my opinion, an order without 
jurisdiction. In parenthesis, however, I 
would observe that there would be noth- 
ing wrong in an order rejecting the appli- 
cation on the ground that it does not 
give sufficient indication of the facts, 
and that the applicant is not there to 
supplement it, What is wrong is the 
order dismissing merely because the appli- 
cant is pot present. Such an order can 
clearly not bar a second application remind- 
ing the Court that it should do its duty 
and decide the matter before it. Further- 
more, the learned District Judge is also 
wrong in holding that there could have been 
an appeal against suth an order. The appeal 
is given only against an order making a 
ecmplaint or refusing to make a complaint, 
not against an order declining to consider 
the matter at all. The learned District 
Judge seems to me to be equally at fault 
jn holding that there is a legal bar to the 
entertainment of an application not made 
immediately, Of the rulings he has quot- 
ed, Ram Nath v. Emperor (2) is under 
‘tthe old Jaw and is not applicable to the 
‘present application and Chothu Ram v. 
Emperor (3). really’ only lays down that 
‘belated applications should not be encourag- 
ed. The point, bowever, is academic as 
the present application was nob belated. 
‘The original application was made within 
. a few days of the statement alleged to be 
false and the present application was made 
on the same day that the application for 
‘restoration of the original application was 
rejected. There has, therefore, been no 
‘delay on the part of the petitioner. For 
‘these reasons the present order of the 
Jearned District Judge of Hissar appears 
‘to me to be bad in law andi set it aside 
and send the case back to him tio bear the 
-appeal on the merits. 


D, Order set aside. 


(2) 38 P LR1916; AI R 1916 Lah. 259; 17 Or. 
L J 470 


(3) A I R1930 Lah. 316; 126 Ind. Cas, 794; 31 Cr. 
L.J 1195; Ind, Rul. (1930) Lab. 794. 
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MADRAS HIGH COURT E 
Civil Revision Petition No, 435 of 1937 
April 24, 1940 
HOoRWILL, J. 
KATTUVA ROWTHAN’S Son 
MOIDIN—Pstirionge 
versus 
DAKSHAYANI AMMA AND aNnoTaER— 
RESPONDENTS 
Civil Procedure Cade (Act V of 1908), s8. 73, 63, 
64—-Court, if can suo motu ascertain various 
claimants to particular sum of money and distribute 
it among them—Mere attachment of ‘certain sum 
before judgment, whether entitles decree-holder 
to rateable distribution without applying for esze- 
cution. as 
Neither s. 63 nor s. 64, Civil P. J. indicates 
that the Oourt should ascertain who are the various 
claimants to a particular sum of money and then 
divide that money among the persons who are 
entitled to a share of it. The Court can under s. 73 
only divide the assets among such persons as may 
have made application to the Court for the execu- 
tion of decrees. Mere attachment before judgment 
of certain sum does not become an attachment 
in execution and the decree-holder is not entitled to 
rateable distribution when he has not applied for 
execution, 79 Ind, Oas. 144 (1), destinguished. 


O. R. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, 
South Malabar at Palghat, dated October 
29,1936, and made in M. P. No. 590 of 
1936 to direct the decree-holders in 8, C. 
No. 440 of 1935 to redeposit the amount they 
have withdrawe from Oourt. 


Messrs. K. P. Ramakrishna Iyer and 
P, Sridhara Rao, for the Petitioner. 

Mr. P. Govinda Menon, for the Réspond- 
ents. 


dJudgment.—The petitioner filed 5, O. 
No, 460 of 1935 against a debtor and 
attached before judgment some money that 
was in the hands of a Garnishee. Some 
time later, the petitioner obtained a decree, 
we do not know the exact date, but it is 
said that it was some time before March. 
7, 1936. He did not take cut execution 
of this decree. The respondents obtained a. 
decree in 8. C. No. 440 of 1935 against the 
same debtor, andin execution they also 


‘attached on November 26, 1935, this same 


sum of money in the hands of the 
Garnishee. That money was paid into 
Court on March 3, 1936, and upon an ape 
plication by the respondents, the money 
was paid to them on March 7, 1936. The 
petitioner thereupon filed M.P, No. 590 of 
1936. praying that the Court should recall 
the sum of money paid over to the res- 
pondents and distribute it -reteably 
between them. That petition was dismis- 
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sed by the Subordinate Judge of Palghat, 
and benca this revision petition. 

The petitioner's contention is that he 
was entitled to a share in the money that 
had been paid into Court by the Garnishee 
and that the lower Court acted illegally 
in paying that money over to the respond- 
ents. He contents that the Court was 
boundto see that the money was properly 
distributed among those who had a claim 
to it, As proof thatsuch a duty ia cast 
upon the Court, he refers to ss. 63 and 
64 of the Civil P. O. Section 63 only 
indicates that the Court should adjudicate 
upon questions of this nature, and s, 64 
explains the effect of an attachment. 
Neither of these sections indicates that the 
Court should suo motu ascertain who are the 
various claimants to a particular sum of 
money and then to divide that money among 
he persons wko are entitled to a share 
of it, 


Section 73 runs, where assets are held by 
a Court and more persons than one have, 
before the receipt of such assets, made 
application’ to the Court for the execution 
of decrees for the payment of money passed 
against the same judgment-debtor...the 
assets,..shall be rateably distributed among 
all such persons. So that it is clear that the 
Court can only divide the assets among 


' such persons as may have made applica- 


tion to the Court for the execution of 
decrees. The present petitioner made no 
such application, He contends that this 


attachment before judgment becomes by - 


some legal fiction an attachment in exe- 
cution.. He states as authority for this 


-unuaual proposition a decision of a Full 


Bench of this Court in Meyyappa Chettiar 
v. Chidambaram Cheitiar (1). What the 
Court there held was that ‘property attach- 
ed in execution’ in O. XXI, r. 57, Oivil 
P. Cy, includes property attached before 


.judgment when there has been a decree 


followed by an execution petiticn for the 
purpose of bringing the property attached 
to sale. This judgment doesnot say that 
proceedings taken before execution can be 
deemed to be proceedings taken after exes 
cution; butit only says that property attach- 
ed before judgment may be considered to 
be property attached in execution when it 
is followed by an execution application for 
the purpose of bringing the attached pro- 
perty to sale. As the petitioner has put 
d 


(1) 41 M 463; 79 Ind. Oas. 144; 46 ML J 415; 
34 MI'T 118; (1924) M W N 392; AI R 1924 Mad. 
494 (F B.) 
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in no such application the above decision 
has no application to this case. 

This revision application could have 
even been dismissed on the simple ground 
that the petitioner had a remedy by way 
of a suit afforded to him by s. 73 (2); but 
a decision on the point raised in the Court 
below has been given in order to avoid 
further litigation, 


The revision petition is accordingly dib- 
missed with costs, 


NB, Petition dismissed. 


——— 


_ _ SIND CHIEF COURT 
Oriminal Reference No, 131 of 1940 
July 3, 1940 
Davis, O. J. AND Logo, J. 
EWPEROR—Proszovutor 
versus 
MUHAMMAD HASSAN ALLAHADAD— 
RESPONDENT 
Criminal Procedure Code (Act V of 1898), a. 397, 
Proviso (2)—Ss. 20 to 26, Sind Frontier Regulations 
mowa be a rae 8. KG E roning or 
ections o 28, Sind Frontier Re i 
be read with s. 397, Oriminal P. 0. Boolian aur 
Proviso (2), therefore, applies to cases where im- 
prisonment has been imposed under ss, 21 and 24, 
Sind Frontier Regulations. 


~ 


_ Or. Ref. made by the District Magistrate, 
Larkana, dated April 18, 1940, 


Mr. Partabari D. Punwani, The Advocates 
General, for the Crowa. 


Davis, C. J.—This is a reference by the 
learned District Magistrate, Larkana, who 
recommends that we modify an order passed 
by the Resident Magistrate of Kambar who 
has directed a sentence of imprisonment for 
twelve months passed on one Muhammad 
Hasean to commence after the expiry of a 
sentence of imprisonment he was already 
undergoing underss. 21 and24, Sind Fron. 
tier Regulations, The learned District 
Magistrate is of the opinion that the order 
of the Resident Magistrate was wrong for 
under proviso 2 to s. 397, Criminal P. C., 
a Sentence of imprisonment for an offence 
under s, 411, I, P. O. should be concurrent 
with the sentence of imprisonment this Mu- 
hammad Hassan was already serving under 
as. 21 and 24, Sind Frontier Regulations. It 
may be said that itis a question of some 
doubt whether proviso (2) to s. 397, 
Criminal P., O., would apply at all to casas 
where imprisonment has been imposed 
under ss. 21 and 24, Sind Frontier Ragula- 
tions, because 8. 27 of that Rogulation reads 


866 
as follows : 

“Sections 20 to 26 (both inclusive) shall be read 
with and construed as part of Ohap. VIII, Oriminal 
P. ©., 1882, which shall, except when this contrary, 
is expressed or implied, be applicable, so far as may 
be; to Te requiring or giving security under ss. 20, 

or oO, 

But s. 27 of the Regulation does not say 
that Chap. XXVIII in which s. 397, Criminal 
P. C., occurs shall also apply, but we think 
it" is clear that the intenticn of the Legis- 
lature was to put security proceedings under 
the Sind Frontier Regulations, so far as 
possible, on the same footing as security 
proceedings under the Criminal P.O. and 
when it enacted that ss. 20 to 26, Frontier 
Regulations, shall be construed as part of 
Chap. VIII, Criminal P. O., so it must have 
intended that other provisions of the 
Criminal P.O. which are necessarily to be 
construed with Chap. VIII of that Code 
shall also be read with ss. 20 to 26, Sind 
Frontier Regulations. It is truethat proviso 
(2) to s. 397, Criminal P. O., relates speci- 
fically to 8. 123, Criminal P. C.; but s, 123, 
Oriminal F. C., makes general provision for 
imprisonment in default of security under 
Ohap. VIII, Oriminal P. O., and we think, 
therefore, that ss, 20 to 26, Sind Frontier 
Regulations are to be read with s. 123, Ori- 
minal P. O., which occurs in Ohap. VIII, in 
accerdance with the terms of s. 27, Sind 
Frontier Regulations, so ss. 20 to 26 should 
be read with proviso 2 to s. 397, Oriminal 
P. C., which itself refers to s. 123, Criminal 
P.O. 

In this case the order passed against 
Muhammad Hassan committing him to 
prison for default was dated April 21, 1938; 
the offence under s, 411, I. P. O. of which 
he was convicted, was committed on Bep- 
tember 9, 1937; the date on which he was 
convicted for this offence under s. 411, 
I, P. O. was October 17,1938. These dates, 
therefore, comply with the requirements of 
proviso (2) tos. 397, Criminal P. O. We 
think, therefore, that the learned District 
Magistrate was right and that the order of 
the Resident Magistrate, Kambar, should 
be modified so as to provide that the sen- 
tence of 12 months’ rigorous impriscnment 
passed under s. 411, 1. P. O. should com- 
mence atonce and not after the expiry of 
the sentence of three years’ imprisonment 
passed under ss. 21 and 24, Sind Frontier 
Regulations. 


D. Order aecordingly, 
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PATNA HIGH COURT E 
Appeal No. 121 of 1939 
August 14, 1940 
Varma AND MEREDITH, JJ. f 
Mst. BASUMATI KUER--APPELLANT 
versus 
Mst, HARBANSI KUER AND ANOTHER— 
RESPODRENTS 

Transfer of Property Act (IV of 1882), s. 100— 
Charge created by compromise decree, whether one 
contemplated by s.100~Charge created by decrese— 
If can be enforced against sabsequent transferee 
for valuable consideration and without notice of 
charge—Maintenance—Decree for future mainte- 
nance—If can be executed for arrears—Civil 
Procedure Code (Act V of 1808), s. 47—Compromise 
decree providing for realisation of future mainte- 
nance by sale of specified property and creating 
charge upon it—If can be executed against auction- 
purchaser of such property. 

A contract between two partiesis nevertheless a 
contract because it is embodied in a decres 
Hence acharge created by a decree in pursuance 
of an agreement between the parties would be a 
charge created by act of parties, and, consequently, 
one contemplated in s.100, T. P. Act, 81 Ind. Oas, 
298 (13), relied on. [p. 869, ool. 1.] 

Obiter:—~Where a particular right is charged on 
specific immovable property by a decree of Court, 
such right cannot be enforced againsta subsequent 
transferee for valuable consideration and without 
notice ofthe charge. 166 Ind. Oas, 662 (12) relied on. 
[p. 868, col. 2.J 

A decree awarding future maintenance can be 
executed for arrears of future maintenance and no 
fresh suit is neoan Ashutosh Banerji v. 
Lukhimoni Debya a, 8 Ind. Oas. 923 (2), and 
145 Ind. Oss. 1 (3), relied on. Cp. 867, col. 2.) 

The word “representative” in s, 47, Civil P, O. 
is used in a wide sense and will include as a 
representative of the judgment-debtor the auction- 
purchaser to the extent of the property received by 
him. Zshan Chunder v. Beni Madhab (15), relied on, 
[p. 869, col. 2.3 

A compromise decree provided for the realisation 
of future maintenance by sale of specified pro- 
perty and created a charge upon such property. 
The property was sold in execution of a decree: 

Held, that the decree for future maintenance 
could be executed against the auction-purchaser as 
representative of the judgment-debtor to the extent 
of the property purchased by him subject to the 
charge. 18 Ind. Oas. 626 (14), relied on, 


A. from original order of the Sub- 
Judge, Gaya, dated March 15, 1939. 

Messrs. S. M. Mullick and Rajkishore 
Prasad, for the Appellant, 

Messrs, Sarjoo Prasad and R. K. Sahay, 
for the Respondents. 


Meredith, J.—This is an appeal by one 
Mst. Basumati Kuer, from an order of the 
learned Subordinate Judge of Gaya, dated 
March 15, 1939, disallowing her objection 
in execution proceedings. Inthe year 1937 
one Mst. Harbansi Kuer obtained æ decree , 
for maintenance based upon a com promise 
against one Jagdamb Singh, the brother of 
her deceased husband. The decree was in 


. 
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the following terms : 

“This suit comingon this 16th day of March, 1937, 
for final disposal......... it is, ordered and decreed 
in terms of compromise and the petition of compro- 
mise do form part of the decree. The plaintiff is 
entitled to get Re. 240 as maintenance annually. 

. In default of payment for one year she will be 
entitled to realise the amount with interest at8 annas 
per cent, per month by the property givenin the 
petition.” 

The compromise petition which was made 
a part of the decree contained the follow- 
ing: 

“In case of the expiry of one year and non- 
payment or the maintenance allowance of the 
plaintiff, the plaintiff would be competent to recover 
the arrears of the maintenance allowance with 
interest thereon at the rate of 8 annas per 
hundred per mensem from defendant or his heirs 
and representatives by sale of 5 annas 4 pies share 
oat of the entire 16 annas of the milkiat interest noted 
above, 


This reference was to para. 2 of the 
compromise petition, which provided that 
5 annas 4 pies share out of the milkiat 
interest in Mauza Kasouti, Pergana and 
thana Arwal, District Gaya, bearing Tauzi 
No, 628, which was in the sir possession 
of the defendant, was earemarked for the 
aforesaid’ maintenance allowance of the 
plaintiff, and that during the lifetime of 
the plaintiff the said share would remain 
liable for the maintenance allowance of 
the plaintiff, It is clear, therefore, that the 
compormise decree made a provision for 
the realisation of future maintenance by 
sale of the property specified, and created 
a charge upon that property for the purpose 
specified. Subsequently, Harbansi Kuer 
put this decree into execution for recovery 
of a sum of Rs. 679-1350 due as arrears 
of maintenance and in execution the 
charged property was put up to sale. The 
sale proclamation however did not specify 
that the property was being sold subject. 
to the charge. On the contrary it contains 
ed a statement that the property was 
free from incumbrance. At the sale, the 
Mst. decree-holder bid up to Rs, 2,000 but 
was outbid by the present appellant 
Basumati Kuer who is the only surviv- 
ing daughter of the judgment-debtor 
Jagdamb Singh and Basumati eventually 
purchased the property for the sum of 
Rg, 2,500. 

Before the confirmation of the sale, 
Harbansi Kuer discovered the omission in 
the sale proclamation, and she therefore 
made an application praying that an crder 
might be passed to the effect that by the 
Bale, Only the right, title and interest of 
the judgmentedebtor had passed to the 
purchaser. She further prayed that if that 
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order could not be passed the sale should 
be set aside. The executing Court rejected 
her application to set aside the sale on 
the view that only the right, title and 
interest of the judgment-debtor had passed, 
in other words that the property had 
passed subject to the charge. After that 
the judgment-debtor was allowed to with- 
draw the surplus gale proceeds, amounting 
to over Rs. 1,800. On November 18, 1938 
further arrears of maintenance having 
accrued, Harbansi Kuer put her decree once 
more into execution, made Basumatia party 
in the proceedings, and attempted to pro- 
ceed against the same property in Basu» 
mati’s hands, on the ground that Basumati's 
purchase was subject tothe charge, Basu- 
mati then filed the objection which is the 
subject of the present appeal objecting 
that she had purchased the property free 
from incumbrances and execution could 
not, in any event, be taken out against 
her. This objection was filed before the 
learned Subordinate Judge who held that 
only the right, title and interest of the 
judgment-debtor had passed to the auction- 
purchaser and that having regard tothe 
circumstances of the case Basumati, despite 
the absence of any reference in the sale proe 
clamation, must have had knowledge of the 
fact that the property was charged under the 
decree. 

Now, in appeal three points have been 
taken: The first is, that the decree for 
future maintenance is not capable of exe- 
cution even against the judgment-debtor, 
and that Harbansi could realise arrears 
of future maintenance only by a fresh 
suit. Secondly, that there being no evi- 
dence of notice, it must be held that the 
sale was without notice of the charge and 
consequently, the auction-purchaser ac- 
quired the property free from the incumb- 
tance and that propsrty could not be 
proceeded against further: the lien was 
transferred by the sale from the property to 
the surplus sale proceeds and the judgment- 
debtor should not have been allowed to 
withdraw that amount, Thirdly, it is 
urged that as the appellant was no party 
to the decree the decree could not, in 
any event, be executed against the appels 
lant as auction-p uwchaser and against the 
appellant the decree-holder’s remedy, if 
any, could only be by way of suit. With 
regard to the first point it appears to me 
to be well-settled by authority, that a 
decree of this type can be executed for 
arrears of futuremaintenance and no fresh 
suit is necessary. As I have shown, the 
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decree itself contains an express provision 
that the property would be ear-marked for 
future maintenance, and tbat arrears of 
future maintenance could be realized by 
sale of that property. The decree was thus 
not a mere money decree but was itself a 
decree forsale. This point has been eye 
presely ccnsidered by a Full Bench of the 
Oalcutta High Courtin Ashutosh Banerji v. 
Lukhimoni Debya (1), where it was defie 
nitely held that future maintenance awarded 
by a decree when falling due, can be 
recovered jn execution of that decree 
witbout further suit. The decision bas been 
followed by ttis High Court in several 
cases, amongst which I may refer to Hari 
Sankar v, Tapai Kuer (2),and a passage in 
the well-known case in Sabitri Thakurain 
v. EF. A. Savi (3) at p. 652 where their 
Lordships observed ; 

“As regards the future maintenance....the compro 
mise does not expressly eay that the liability of the 
defendant in these respectscan be enforced in the 
execution department, but there is nothing to prevent 


the Court from passing an executable decree for that 
as well.” 


In my opinion, thera is no substance in 
the first contention. I ccme now to the 
second point, that the purchase was not 
subject to the charge. Mr. Sarjoo Prasad for 

the respondent, has argued that the charge 
` is created by a decree, the purchaser is 
bound by the charge irrespective of any 
question of notice, and the question of 
noiice does not arise. Section 100, T, P. Act, 
as amended by Act XX of 1929, contains an 
express provision that 
“gaye as otherwise expressly provided by any 
law for the time being in force, no charge shall 
be enforced against any property in the hands 
of 8 person to whom such property has been 


transferred for consideration and without notice of 
the charge.” 


Prima facie, therefore, this being a 
charge created subsequent to the amen d= 
ment of 1929, it would appear that tte 
question uf notice is materisl Mr. Sarjco 
Prasad, however, argues thats. 100 has no 
relation to a charge created under a decree, 
since it refers osiy to charges created by 
act of parties or by operaticn of law. He 
has referred to a leng series of decisions 
in which it has been held, that, where the 
charge is created by a decree, then the 
purchaser for value takes subject to the 


charge even where he had not had 
notice thereof, These cases are: Maina 
(1) 19 O 139 (F B). 


(2) AI R 1826 Pat 31; £8 Ind, Cas, 923;4 Pat 
693; 6P L T 802, 


(3) AT R 1933 Pat 306; 145 Ind. Oas. 1; 14,P L 
T 1 Sup; 12 Pat 359; 6 RP 17. 
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v. Bachehi (4', Kuloda Prosad v. 
Jogeshar (5), Sashi Bhusan Ghose v. Bhup” 
endra Nath Pal (6), Seetharamanujachare 


yulu v. Venkatasubbamma (7) at p, 140, | 


Hemlata Debi v. Bhawani Charan Roy (8) 
Bhoje Mahadeb v. Ganga Bai (9), Mahadeo 
Prasad v, Anandi Lal (10) and Razia 
Begam v, Ishrat Ali (11). These cases 
however, have all been considered and 
expreesly dissented from in a Full Bench 
ruling of the Oudh Ohief Ocurt, 
Indrani v. Maharaj Narain, 166 Ind. Oas, 
t62 (12), In tnat case the following 
question was expressly referred to a Fall 
Beach : ` 

“Where a particular right is charged on specific 
immovable property bya decree of Court, can such 
right be enforced against a subsequent transferee for 


valuable consideration and without notice of the 
charge.” 


The Full Bench unanimcusly answered 
that question in the negative, and that too, 
even though the case related to a charge 
created before the amendment of s. 100 in 
1929. Their Lordships remarked : 

“Of course, under s. 100, T. P, Act, as it now 
stands, it is clear that a chargecannot be enforced 
against a purchaser for valuable consideration and 
without notice of the charge, but as in the present 
case the charge was created before s, 100 was 
amended in 1929, the question arises whether the 
respondents are bound by the charge in favour of the 
appellant.” 

They were, further, of opinion that the 
amendment of s. 100 by Act XX of 1929 
was made with a view to make the intention 
of the section, as it then stood, clear, and 
not with a view to altering what was 
already the law on the subject. They were 
of opinion that there was no difference in 
principle between a charge created by a 
decree and one created by contract. In either 
case the charge would not be a transfer of 
an interest in the property, It would be 
interesting to consider these various rulings 
in detail and to examine the question whe- 
ther a charge created by a decree is or is 
not contemplated ins, 160, T. P. Act, In 
fact, however, this question does not actually 

(4) 28 A 655;3A LJ 551; A WN 1906, 165, 

(8) 27 O 194. 


ae A I R1936 Cal 112; 167. Ind, Cas. 455; 9 RO 

(DA I R 1930 Mad 824; 127 Ind. Oas, 809; 54 
M 132 (140); 59 M LJ 485; (1930) M W N 625; 32 L W 
416; Ind, Rul. (1930; Mad 1019. 

(WW 39 O W N 725; 164 Ind. Oas. 921; 9 R O 313. 

(9) 37 B 621; 21 Ind, Oas. 54; 15 Bom L R 809, 

(10) AIR 1925 All 60; 92 Ind. Cas, 348; 47 A 
90; 22 A L J 8&7; L R5 A 749 Oir. 

(1)A I R 1929 Oudh 316; 117 Ind. Cas. 405; 5 
Luck 172; 8 O W N 463; Ind. Rul, (1829) Oùdh 341. 

(12) 166 Ind, Oas. 662; A I R 1937 Oudh 217; 1937 
O WN 25; 13 Luck 103; 1937 O LR 58; 9R O 
324 (F B) 
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arise in the present case, because the decree 
is not a contested decree but a decree upon 
compromise, and it has been held by this 
High Oourt that a contract between two 
parties is nevertheless a contract because it 
iš embodied in a decree: see C. J. Smith v. 
A. Kinney (13) at p. 732. Is will follow 
that a charge created by a decree in pur- 
suance of an agreement between the parties 
would be a charge created by act of parties, 
and consequently, one contemplated in 
s. 100, T. P. Act. With regard however to 
the genera] question, I would like to exe 
press my own personal view, which is thaf 
the Full Bench casein Indrani v. Maharaj 
Narain (12) is correct, and the other 
rulings, which have been cited, the reason- 
ing of which I find in some places very 
difficult to follow, have taken an erroneous 
view. 

The question with regard to notice has to 
be decided in this case. Upon that question, 
however, I am decidedly of opinion that the 
appellant, having regard to all the circum- 
stances, must be deemed to have had notice 
and therefore to have purchased the pro- 
perty subject to the charge. I have pointed 
out that the appellant is the only surviving 
daughter of the judgment-debtor Jagdamb 
Singh. It is very difficult to believe that it 
was merely by a coincidence that the pro- 
perty was purchased by the judgments 
debtor’s own daughter. Then, there is the 
fact that the judgment-debtor himself with- 
drew the very large surplus sale-proceeds. 
It has been argued for the appellant that it 
was quite open to the decree-holder to give 
up the charge, and the sale proclamation 
shows that she did intend to give it up and 
sell the property free from incumbrance. 
To my mind, it is, on the contrary, clear 
that that was not the intention of the widow. 
The sale proclamation was unfortunately 
worded, but the decreesholder attempted to 
get that set right even before the confirma- 
tion of the sale. Moreover, the Oourt, 
which conducted the sale, clearly expressed 
the opinion that it was only the interest of 
the judgmentedebtor which had been sold. 
I have no doubt that the learned Bub- 
ordinate Judge is right in his view that 
all the circumstances of the matter were 
known to the appellant. The charge was 
created by the very decree in execution of 
which the property was sold and purchased, 
In the circumstances, I would uphold the 
finding that the appellant must be deemed 
to have had notice. The property was, 


(13) A I R 1924 Pat 231; 8L Ind. Oas. 298; 2 Pat 
749 (752), 
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therefore, purchased by her subject to tha 
charge, 

The last qusstion is whether the decree 
could be executed against the appellant who 
was not a party toit. On that point there 
is an authority in Durga Prasad v. Tulsa 
Kuar (14). There it was held, in a case 
very similar to the present, that execution 
could proceed against the property charged, 
in the hands of the auction-purchassar in a 
pravious execntion. It is true that one of 
the grouds given in that case for their Lord- 
ships’ decision was, because s. 100, they 
considered, did not apply to a charge 
created by a decree. They further pointed 
out that O. XXXIV, r. 14, Civil P, O., had 
no application, as it was not a case of exes 
cuting a decree obtained apon the basis of 
a mortgage or charge, but of executing a 
decree which created a charge which did not 
exist prior to the decree. I have not found 
it necessary to examine in detail the firat of 
these grounds, and I have indicated that 
there may be doubt whether itis correct; 
but, it appears to be clear, in any case, that 
the decree in the present case can be enforce 
ed by execution, as if was not a mere 
money decree but was itself a decree for 
sale. It seems clear that though this decree 
could not, of course, be executed against the 
appellant personally, nevertheless once it 
is held that it could be executed against 
the judgment-debtor, then it follows that it 
can also be executed against the auction- 
purchaser as representative of the judg- 
ment-debtor, to tha extent of the property 
purchased by her subject tothe charge. 
Section 47, Oivil P. ©., includes not only 
the parties to the suit but also their ree 
presentatives, and it has been held in 
Tshan Chunder v. Bent Madhab (15) that the 
word “representative” ins, 47 is used in a 
wide sense and will include as a repre- 
sentative of the judgment-debtor the 
auction-purchaser to the extent of the 
property received by him, In my view, there 
is no substance in any of the three conten- 
tions put forward. The appeal, therefore 
faila and must be dismissed with costs. 


Varma, J.—-On the facts and circum- 
stances mentioned by my learned brother, 
I have no doubt in my mind that the 
appellant must be deemed to have notice 
of the charge on the property. The other 
points urged in appeal are covered by the 
authorities, as mentioned by my learned 


(14) A I R 1939 All 579; 184 Ind, Oas. 626; (1939) 


A LJ 542,12 RA 264, 
(15) 24 O 62; 1 O W N 36 {F B) 
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brother. I would’ therefore dismiss the 
appeal with costs, 
8. Appeal dismissed. ` 
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Limitation Act (IX of 1908), Arts, 120, 124— 
Lawful holder of office enjoying its emolumenta 
must be deemed to be in possession of office—Inter- 
ference with performance of his duties—Every time 
there is fresh wrong and cause of action—Art. 120 
or 124 does not apply. 

Where a person is admittedly the lawful holder 
of an office and he is enjoying its emoluments, he 
must in law be regarded as being in possession of 
the office itself, especially where no one else is 
performing the duties of the office. He has the right 
to bring 8 suit at any time when the performance 
of his duties is interfered with. He is not, how- 
ever, bound to take action whenever there is inter- 
ference with the performance of his duties, if it 
does not suit him, He can abide his time, Every 
time there is interference with the performance of 
his datiee, there is a fresh wrong which would 
give rise to afresh cause of action. Hence to 
such a case Arts. 120 or 124, Lim, Act, has no 
application. 24 Ind. Oas. 501 (7), relied on, [p. 
872, cols, 1 & 2.3 

(Case-law distinguished. 


S. A, against the decree of the Sub-Judge, 
Oucdalore, in A, 8. No. 244 of 1933, 

Mr. V. Ramaswami Ayyar, for the Appel- 
lants. 

Mesers, C. Padhmanabha Iyengar and A. 
Srirangachariar, for the Respondents, 


Leach, C.d.—This appeal came in the 
first instance before Venkataramana Rao, J. 
but as the learned Judge was of the 
opinion that its decision involved the con- 
sideration of the judgments of this Court 
in two cases which seemingly were in 
conflict he adjourned the hearing in order 
-that the appeal might be placed before a 
Bench. The two decisions referred to by 
the lesrned Judge were decisions of Divi- 
sion Benches and in consequence it was 
deemed advisable that the appeal should 
be decided by a Full Bench. The two 
cases referred to by the learned Judge are 


Ponnu Nadar vy. Kumaru Reddiar (1) and 

(1) 59 M 75; 161 Ind. Oas. 653; A I R 1935 Mad. 
967; 69 M LJ 739; (1935) M W N 634,42 L W 
599; 8 R M 837. 
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Appa Rao v. Secretary of State (2). They 
will be referred to in detail presently, but 
as it appears tous that this appealinvole 
ves the consideration of facts which are nob 
common to the other two cases it is neces- 
sary to set out in some detail whatthe facts 
are. 

The suit out of which this appeal arises’ 
was filed by respondent No. 1 in the Court 
of the District Munsif of Chidambaram for 
an injunction restraining the trustee and 
the Archakas of the Sri Bhuvarahaswami 
temple at Srimushnam from interfering 
with the performance of the duties of his 
office of the Mantrapushpam of the temple. 
The suit was dismissed by the District 
Munsif, but his decision was set aside on - 
appeal by the Subordinate Judge of Oud» 
dalore and respondent No. 1 was held to 
be entitled to the relief sought by him. 
The appellants are the Archakas of 
the temple. The office of Mantrapushe 
pam is ahereditary one and respondent 
No, 1 succeeded to it on the death of his 
father in 1906. He is also the holder of 
two other hereditary offices in this temple, 
the offices of Kaisika Puranam and Arulap» 
padu. The appeal is only concerned with 
the office of Mantrapushpam. The holder 
of the office of Mantrapushpam has the 
right to receive from Archakas flowers 
and Tulasi leaves for the purpose of con» 
secration, which is performed by the reci- 
tation of Mantrams by the Mantrapushpakar 
while he is holding them, Afterthe con® 
secration the flowers and Tulasi leaves are 
handed to an Archaka who then proceeds 
to offer them to the deity. The emoluments 
of the office of Mantrapushpam in this 
temple consist of a ball of cooked rice per 
diem and twelve annas per month. Res- 
pondent No.1 is a Vadagalai and the 
Archakas of this temple are all Thengalais; 
and here we have the cause of the present 
litigation and incidentally of other suits. 
Respondent No. 1 has never performed 
the. duties of the Mantrapushpam and the 
reason why he has not done so is also 
traceable to the animosity between these 


. two sects, The Subordinate Judge has in 


fact held that the office of Mantrapushpam 
has been in abeyance for over forty years, 
In 1918 respondent No. 1 decided to take 
action with the object of preventing in- 
terference with the performance of the 
duties of his office and in that year he 
filed O. S. No. 66 of 1918 in the Court 


(2) (1938) 2 M L J 434; 181 Ind. Cas. 888; AIR 
oa oa 193; (1938) M W WN 244; 47 LW 438; 11 


> s 
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of the District Munsif, Vriddahachalam. 
In, that suit the respondent asked for an 
Injunction restraining the trustee from in- 
terfering with the performance by him of 
the duties cast upon him as the holder of 
all the three offices. The District Munsif 
granted him a mandatory injunction on 
June 30, 1920, The trustee appealed to the 
Subordinate Judge, but the only result was 
that the injunction was changed from 
mandatory to prohibitory in character. In 
these proceedings the Archakas were not 
made parties. In 1922 respondent No. 1 
filed O. S. No, 178 of 1922 against the 
trustee and the Archakas for an injunction 
preventing them -from interfering with 
him in the performance of his office of 
Kaisika Puranam but in this suit he asked 
for no relief in respect of obstruction in 
the performance of the duties devolving 
on him us the holder of the other two 
offices. The District Munsif granted him an 
injunction on July 23, 1924 and this was 
confirmed by the Subordinate Judge on 
appeal on October 22, 1927. 

Oa January 10,1929, respondent No. 1 
filed the suit out of which this appeal arises 
and, as already indicated, here he sought 
an injunction prohibiting the trustes and 
the Archakas from interfering with his 
performance of the duties of the office 
of Mantrapushpam. It was denied by the 
defendants that this office was hereditary 
and that respondent No. 1, was entitled 
to it, It was also contended that the suit 
as framed was bad, because there was no 
prayer for a declaration. The further plea 
that the suit was barred by limitation was 
also advanced. The District Munsif held 
that the office was hereditary and that 
respondent No, 1 was entitled to it, but he 
upheld the other objections advanced by 
the defendants. He considered that the 
suit was bad because there was no prayer 
for a declaration of right to theoflice and 
that it was barred by Art. 124, Lim, Act, 
In his opinion the Archakas had gained a 
right to the office by adverse possession. 
The Subordinate Judge agreed with the 
District Munsif that the cfiice was heredi- 
tary and that respondent No. 1 had a 
title toit, but he considered thatthe Diste 
rict Munsif erred in holding that the suit 
as framed could not be maintained and 
that it was barred by limitation, With 
regard to the plea of the defendants that 
the suit was bad because no declaration 
was gsked for the Subordinate Judge con- 
sidered that the relief sought did involve 
a prayer for a declaration. On the question 
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of limitation the Subordinate Judge held 
that Art. 124 had no application and that 
there was a recurring cause of action, 
These are the facts as stated at the Bar and 
the only question which this Oourt has 
been called upon to decide is the question 
of limitation. 

It will be here convenient to refer to 
the decisions in Ponna Nadar v. Kumaru 
Reddiar (1) and Appa Rao v, Secretary of 
State (2). In the first of these cases certain 
Nadras, in a suit filed in 1923 in the 
Court of the Additional District Munsif of 
Tinnevelly, claimed that they and their 
Castemen had a right to pass in procese 
sion over a certain route composed of public 
streets inthe village in which they lived. 
The defendants were other castemen of the | 
village who denied this right. In 1918 two 
attempts were made by the plaintiffs to 
take marriage , processions along this route. 
In 1900 the Joint Magistrate passed an 
order under s. 147, Criminal P. O., direct» 
ing that no organized procession of Shanars 
or Christians should pass along these strees 
until a Civil Court had declared their right 
todoso. The defendants contended that, 
inasmuch as the suit had been filed more 
than six years from the date of the order, 
it was barred by Art. 120, Lim. Act. The 
Court held that this contention must pree» 
vail and that the plaintiffs’ community had 
for ever lost their right to file a suit to 
establish a right to pass along those streets 
in procession. The Oourt also considered 
the question whetherthere was here a con- 
tinuing wrong and decided that there was 
not. While it may be that the decision to 
apply Art. 120 in that case is open to ques» 
tion—the Oourt is not called upon to recon- 
sider the decision here—the facts are so 
very different from the factsin the present 
case that we are unable to regard it as hav- 
ing any application. 

The second case, Appa Rao v, Secretary 
of State (2) is also concerned with facis 
which are very different to the facts in the 
present case. Appa Rao v. Secretary of 
State (2) involved the right to land which 
had formed the beds of certain tanks. It 
was held that a bare repudiation of a pera 
son's title without an overt act would 
not make it incumbent upon him to 
bring a declaratory suit, A party had, it 
was said, the right to elect whenhe could 
bring a suit for vindicating his right after 
there had been successive denials of his 
title. In that case, an adverse order had 
been passed by the Collector and no action 
had been taken on it, The persons affected 
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by the order were still in possession of the 
land and it was held that they could decide 
when it was necessary for them to take 
action to vindicate their title. The only 
common factor in that case and in the one 
now before us is the nossession of the 
plaintiffe; in that case the plaintiffs were in 
possession of the land and in this case the 
plaintiff is in possession of the. office. 
Certain observations in Appa Rao v. 
Secretary of State (2) could be applied 
to the present case, but in view of the dis- 
similarity of the two cases in point of 
fact we prefer not to base our decision upon 
it. 

It has been argued by Mr. Ramaswami 
Aiyaron behalf of the appellants that the 
Oourt should hold that in law respondent 
No. 1 is not in possession of his office 
because he has not performed tte duties 
thereof, but he has failed to produce any 
authority in support of his contention. 
Respondent No. 1 is admitedly the lawful. 
holder of the office and it is common 
ground that he received the emoluments, 
month by month, until 1927. The Archa- 
kas admittedly donot claim to be in pos- 
session and it is not claimed that they 
have performed the duties of the office. 
This has been made quite clear in the 
judgment of the Subordinate Judge. It 
seems to us that, where a person is ad- 
mittedly the lawful holder of an office and 
he is enjoing its emoluments, he muet in 
law be regarded as being in possession of 
the office itself, especially where no one 
else is performing the duties of the office, 
We do not suggest, however, that the mere 
performance ofthe duties of the office by 
somebody else would constitute the person 
performing the duties the holder of the 
office. In our opinion it would not. Arti- 
cle 124, Lim. Act, has a bearing here. 
The Article says that for a suit for pos- 
session of a hereditary office the poriod of 
limitation is twelve years from the time 
when the defendant takes possession of it 
adversely to the plaintiff, and the explana: 
tion which follows says that an hereditary 
office is possessed when the profits thereof 
are usually received or (if there are no pro- 
fits) when the duties thereof are usually 
performed. Therefore, so far as the Lim, 
Act is concerned, the plaintiff has only 
to show that he has been in receipt of the 
emolurents, 


In support of his argument that the 
Archakas must be deemed to be in posses- 
sion, Mr. Ramaswami Aiyar has referred to 
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Kamalathammal v. Krishna Pillai (3), 
Ambalavana Pandara Sannadhi v. Minakshi 
Sundareswara Devasthanam (4), Suppa 
Bhattar v. Suppu Sokkayya Bhattar (5) and 
Rajagopala Naidu v, Rama Subramanja | 
Aiyar (6), but the effect of these cases is 
that mere possession of the emoluments 
without the performance of the duties of 
the office will not give a title by adverse 
possession. In mone of those cases was the 
Court concerned with the position where the 
lawful holder of the office is in enjoyment 
of the emoluments. Respondent No. 1 is 
admittedly the lawful holder of the office 
and he has been in enjoyment of the emolu- 
ments. In these circumstances how can it 
be said that he has not the right to bring 
a suit at any time when the performance of 
his duties is interfered with? Mr, Ramase 
wamy Aiyar admits that Art. 124 has no 
application and relies entirely on Art. 120. 
That article could only apply if respondent 
No. 1 was bound to take action when in 
1921 the Archakas prevented him carrying 
out his duties as the Mantrapushpakar, But 
he was not bound to take acticn then if he 
did not suit him. He could abide his time, 
The interference which the Archakas were 
guilty of did not affect his position as the 
lawful holder of the office. If the Archakas 
interfered on another occasion it would only 
give rise to another cause of action. 

Many other cases have. been quoted in 
the course of the arguments, but the only 
one which has any bearingis Jalandhar 
Thakar v. Jharulla Das (7). That case 
was decided by the Privy Oouncil. The 
widow of aShehait of a temple who had 
succeeded her deceased husband in the 
office mortgaged certain immovable property 
together with her interest in the income 
of the temple. The mortgagee obtained a 
decree on his mortgage and in the sale 
held in execution proceedings brought the 
mortgaged property, of which he got posses« 
sion in 1892, The widow died in 1900. The 
suit out of which the appeal arose was filed 
by the plaintif for a declaration that he was 


entitled to receive the share of the temple 


jncome asit wasinelienable. One defence 
(3) 20 M L J 781; 8 Ind. Oas. 998; 9 ML T 
3 


(4) 28 M L J 217; 26 Ind. Oas. 841: A IR 1915 
Mad, 1003; (1915) M W N 76; 17 M LT 271. 

(5) 29 M L J 558; 30 Ind. Oas. 962;A I R 1916 
Mad, 465; 18M L T 402;2 L W 1005; (1915) M W 


N 829, 

(6) (1935) M W N 503; A I R 1935 Mad. 449, 

(7) 49 0 244; 24 Ind, Oas. 501; A I R194 P O 
72; 41 I A 267; 18 O W N1029; 27M L J 100;1 
L W 549; 16 M LT 210; 4914) MWN 63% 12 A 
L J 1176;200L J 380; 16 Bom. L R 846 PO), 
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set up was that the suit was barred by 
limitation by reason of the provisions of 
Art. "124. This argument was rejected by the 
Judicial Oommittee. The suit was not one 
for a hereditary office. This office could not 
be held by a non-Brahmin and the defen» 
dant who was not a Brahmin was not 
competent to become the Shebait and had 
not taken. possession of the office. Adversely 
taking and appropriating to his own use a 
share of the surplus daily income from the 
offerings gave him no title to the office and 
therefore no right to a share in the income. 
On each occasion on which he received and 
wrongfully appropriated to his own use a 
share of the income to which the Shebait 
was entitled, he committed a fresh action- 
able wrong in respect of which a fresh suit 
could be brought against him by the Shebait. 
In the same way everytime the Archakas 
of the temple with which this suitis con- 
cerned interfered with respondent No. 1 in 
the performance of his duties as the 
Mantrapuskpakar they were guilty of a fresh 
wrong. We consider that the Subcrdiate 
Judge was quite right in holding that 
Art. 120 (Art, 124?) has no application and 
that respondent No. 1 was entitled to in- 
stitute this suit whenever he thought fit. The 
appeal fails and will be dismissed with costs 
in favour of respondent No. l, 
NB, Appeal dismissed. 
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Benami transaction—Husband and wife— Proper- 
iy in name of wife—Advancement, doctrine of— 
Burden of proof as to benami character of purchase 
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test, 

A purchase in India by a native of India of 
property in India in the name of his wife unex- 
plained by other proved or admitted facts is to be 
regarded as a ‘benami'’ transaction, by which the 
beneficial interest in the property is in the husband, 
although the ostensible title is in the wife, The 
‘rule of the Law of England that such a purchase by 
a husband in England isto be assumed fo be a 
purchase for the advancement of the wife does not 
apply in India once it has been established that 
‘tthe source of money of the transaction flowed from 
the hugband and that the transaction stood in the 
name of the wife then it followed that the transac- 
tion was abenami one and the wife wasa mere 
tenamidar. But where the properties stand in the 
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name of the Muhammadan wife the burden lies 
upon those to establish the correctness of their allega- 
tion that these properties had been purchased 
benami for the benefit of her husband. There is no 
presumption that a property standing in the name 
of a Muhammadan wife belongs toher husband and 
‘ia not her property. The burden of proof lies upon 
the person who asserts that the apparent is not the 
real etate of things. Even a slight quantity of 
evidence to show that it was a sham transaction 
may suffice for the purpose, something definite must 
be shown to establish that it is a sham transac- 
tion. Though the most important test to be applied 
in these cases isthe source whence the considera- 
tion came. It cannot be regarded as a sole and 
conclusive criterion. If the evidence on neither 
side is wholly convincing as to the fundamental 
criterion, namely the source of the purchase-money, 
if the evidence given and withheld is open to 
adverse criticism, the Court must rely onthe sur- 
rounding circumstances, the position of the parties 
and their relation to one another, the motives 
which could govern their actions and their sub- 
sequent conduct, including their dealings with or 
enjoyment of the disputed property. The doctrine 
of advancement in favour of wife orchild does not 
apply in India but the relationship is a circum- 
stance which is taken into consideration in India in 
determining whether the transaction is benami or 
not. In such a case there is nothing to prevent 
the wife from falling back on the plea of advance- 
ment in case she ig unable to satisfy the Court 
that the moneys expended were her own. 

[Case-law reviewed.] 

Held, that the properties were purchased by the 
“deceased husband of the Muhammadan woman not 
benami in her name but with the intention of bene« 
fitting her. 


F. O, A. against the decree of the Civil 
Judge of Lucknow, dated May 8, 1937. 


Messrs. Mohammad Ayub and P. N, 
Bhatt, for the Appellante. 


Messrs. Anant Prasad Nigam and Jagat 
Bahadur Srivastava, for the Respondent, 


Judgment.—Jafar Ali now represented 
by the appellants Nos.1 to 6 and Mst. Wazir 
Khanam, appeal from the judgment of the 
Civil Juige, Lucknow, decreeing the plain» 
tiff Mst. Afzal Begam’s claim for partition 
of the properties of her late husband, Abid 
Ali Khan, and also for Rs, 375, on account 
of dower debt. 

Tne relationship of the parties appears 
from the very short pedigree which follows : 


RAMZ ii KHAN 


| | | 
Abid Ali Khan Jafar Ali Met. Wazir 


Mat. Afzal Begam Khan Khanam 
(plaintiff). (defend- (defendant No 2.) 
ant No, 1.) 


| 
Appellants Nos. 1 to 6. 


Abid Ali Khan died in August 1935, leav- 
ing as his heirs the plaintiff and the defen» 
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-dants Nos. 1 and 2. The plaintiff's share in 
her husband's property is one-fourth, Jafar 
Ali's one-half, and Mat, Wazir Khanam’s 
one-fourth. Mst. Afzal Begam instituted the 
Present suit for partition of the properties 
left by her husband and also to recover her 
dower debt, alleging that the amount of 
dower fixed was Rs. 50,000 which was also 
customary dower, but that she was only 
suing to. recover Rs. 10,000. Numerous 
defences were taken. The defendants allege 
ed that Ramzan Khan, father of the parties, 
had left cash and immovable properties 
which were thus ancestral properties. They 
‘further alleged that Abid Ali Khan had 
left two houses and two plots of land, also 
cash amounting to Rs. 50,000 and silver 
ornaments to the value of Rs, 21,849 in 
addition to the properties mentioned in the 
plaint, They denied that the amount of 
dower was Rs, 50,000 and alleged that it 
was actually Rs, 500 and that this was the 
customary dower in the family. At a later 
stage in the case the plaintiff's claim in 
respect of dower was reduced to Rs. 500, 
and hence the decree for Rs, 375. In reply 
to the allegation that Abid Ali Khan had 
left two houses the plaintiff put in a repli- 
cation stating that the two houses pure 
-Chased in 1807 and 1927 and claimed by 
the defendants, as having been inherited 
from Abid Ali Khan, were her own property. 
A specific issue was framed on this point, 
namely Issue No. 7 which originally ran as 
-follows: 

“Was Abid Ali Khan the owner of the properties 
mentioned in Items Nos, 2 to 4 of the list A filed with 
the written statement? If so, to what effect ?’ 

It subsequently emerged that those pro- 
perties stood in the name of the plaintiff and 

.on April 6, 1937, the issue relating to these 
houses was reframed as follows: 

“Issue No, 7 (a):—Did Abid Ali Khan acquire the 


properties Nos, 2 and 3 of list A of the written state- 
ment ‘benami' in the name of the plaintiff ?” 


It is only the question raised in this issue 
which is in issue in this appeal. The learn- 
ed Oivil Judge held that neither the plain- 
tiff, who alleged that she had purchased the 
houses and rebuilt them from the money 
received by her monthly from her husband 
on account of “kharch pandan", nor the 
defendants, who had alleged that the money 
spent in connection with the houses belong- 
ed to Abid Ali Khan and the houses were 
purchased benami in the name of the plain- 
tif, had been able to substantiate the case 
set up by them, He held that the defen- 
dants had not been able to prove that the 
money spent in connection with the acquisi- 
tion of the houses and rebuilding them 
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belonged to Abid Ali Khan, and où this 
finding the case put forward by the -defen- 
dants must necessarily fail, He wen} on, 
however, to discuss the position which would 
have arisen if he had been able to hold that 
the defendants had proved that the money 
belonged to Abid Ali Khan. In this con- 
nection he held that though the source of the 
purchase-money was a valuable test in 
determining whether the purchase was 
“benami”, it was not the only matier to be 
taken into consideration, and the question 
had to be considered in the light of all the 
surrounding circumstances and facts. He 
remarked that Abid Ali Khan had no very 
good motiva for purchasing these houses 
“benami" in the name of his wife. Secondly 
he took note of the fact that Abid Ali Khan 
had in 1919, long after the first purchase 
of 1907, asserted that the house which 
had been purchased in 1907, did not 
belong to him, but to his wife, and 
thirdly he took note of the fact that Abid 
Ali Khan had been acquiring other pro- 
perties in his own name, from which it was 
reasonable to suppose that if he took some 
small properties in his wife’s name, it was 
not with the object of surrounding the pur- 
chase with an atmosphere of secrecy, but 
with the object of benefitting his wife. The 
learned Oivil Judge considering these facts 
remarked that 

“although there is no presumption of advancement 
applicable in India, yet certainly advancement can 


be inferred from the circumstances of the present 
case,” 


We have listened to a fairly lengthy argue 
ment on this question whether in the circum» 
stances of the case the inference drawn by 
the learned Oivil Judge is sound. We may 
note that in this argument the original 
finding of the learned Oivil Judge that the 
defendants failed to prove that the money 
spent in connection with the acquisition of 
the houses and rebuilding them belonged to 
Abid Ali Khan was to some extent lost 
sight of, The position in regard to the 
burden of proof in cases of this kind is free 
from doubt. It has been stated clearly by 
their Lordships of the Privy Oouncil in 
(Maung) Po Kin v. Maung Po Shein, (A.LR. 
1926 P. O., 77) (1), that 
“the person who alleges that proparty conveyed on 
another belonged to himself must prove his allega- 
tion and prove it beyond reasonable doubt.” 

On the other hand there is no doubt 
that there is no presumption of ade 
vancement in India, In Moulvi Sayyud 


(1) A IR 1926 P O 77; 96 Ind, Oas. 14g; 24 A L 
J 758; 4 R 519; 31 O WN 252; 3 O WN 845; 38 
M LT 70 (PO). . 


« 
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Uehur Ali v. Mst. Bebee Ultaf Fatima, (13 
Moore's Indian Appeals 232 at p. 247) (2), it 
is said, 

“there is authority for the proposition that the 
criterion of these cases in India is to consider from 
what source the purchase-money comes; that the 
Presumption is, that purchase made with the money 
of A, in the name of B, is forthe benefit of A; and 
that, from the purchase by a father, whether 
Muhammadan or Hindu, in tha name of his son, you 
are not at liberty to draw the presumption which the 
English Law would draw, of an advancement in 
favour of that son,” 

Reliance was placed on this case in the 
subsequent cases of Sura Lakshmiah Chetty 
v. Kothandrama Pillai, (L. R. 527, A., 286 
at p. 289) (3), where it is said, 
< “There can be no doubt now that a purchase in 

_India by a native of India of property in India in 
the name of his wife unexplained by other proved or 
admitted facta is to be regarded as a ‘benami’ 
transaction, by which the beneficial interest in the 
property is in the husband, although the ostensible 

. title is in the wife. The rule of the Law of England 
that such a purchase by a husband in England is 
to be asaumed to be a purchase forthe advancement 
of the wife does not apply in India,” 

The decisions on the subject have been 

_ Summarised in a case of this Court, Moham- 
mad Azim Khan, Bhaiya v. Raja Saiyid 
Mohammad Saadat Ali Khan, (8 O. W. N. 

- 349 at pp. 487 and 488) (4). The learned 
Judge concluded his discussion by remark- 
ing 
“once it has been established that the source of money 
of the transaction flowed from the husband and that 
the transaction stood in the name of the wife then 
it followed upon the strength of the rulings cited 
above that the transaction was a benami one and the 
wife was a mere benamidar,” 

Learned Counsel for the appellants con» 
tends that in the present suit it ia apparent, 
though not very expressly stated by the 
learned Civil Judge, that he was of opinion 
that the plaintiff had failed to establish 
satisfactorily thatshe had purchased the 
houses and rebuilt them from her savings 
out of the money given to her by her huse 
band as “kharch pandan” or pin-money 
or pocketemoney. He contended that this 
very statement of the plaintiff involved the 
admission that these moneys came to the 
plaintiff from her husband Abid Ali Khan. 
If, therefore, it was not established that 
these moneys were received by her as 
pocket-money and thereby became her 
own, aud that it was from this source 
that she incurred the expenditure neces- 

(2) 13 M IA 232 (247); 4B LR (PO) LISWR 
(P O) 1; 2 Suth. 279; 2 Sar. 578 (P O). 

(3) 52 I A 286 (289); 23 A L J 662; 49M LJ 109; 
42 OLJ 8 AI R 1995 P C181; 27 Bom L R 
1076; 290 W N 1013; 48 M 605; 3 Pat. L R 290; 23 
LW 138; (1925) MW N 717 (P O). 

(4) 80 W N 349 (487-488); 186 Ind. Cag. 642; 
oan R1931  Oudh 177; Ind. “Rul. (1932) Oudh 

e Bae 
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sary for the purchase and rebuilding: 
of these houses, it follows that .on her 
own admission the source of the money 
was Abid Ali Khan, that is the houses were- 
purchased and rebuilt from the money of 
Abid Ali Kban. Learned Counsel contend- 
ed that in these circumstances it was not- 
really open to the plaintiff to fall back on. 
the plea of advancement, that is that 
these properties had been purchased by 
Abie Ali Khan for her benefit. In any 
case he put forward the plea that once it. 
was shown that the source of the money: 
was Abid Ali Khan the burden lay on the- 
plaintiff to show that Abid Ali Khan had 
made these purchases and rebuilt the- 
houses for her benefit. As regards this 
question of pleading it does not appear to. 
us that there was anything to prevent the 
plaintiff from falling back on the plea of 
advancement in case she was unable to- 
satisfy the Court that the moneys expended: 
were her own. What is more important: 
stillis that whatever the pleadings of the 
plaintiff in her replication might have 
been, it seems to us that, given the fact. 
that the properties s!ood in the name of 
the plaintiff, the burden, asstated in one 
of the cases quoted above, lay upon the 
defendants to establish the correctness of 
their allegation that these properties had 
been purchased benamt for the benefit of 
Abid Ali Khan. 

Learned Counsel forthe appellants cons 
tended that one of the cases relied upon 
by the lower Court, Bhuban Mohini Dasi v.. 
Kumud Bala Dasi (A,I. R. 1924 Oal., 467) 
(5) was more favourable to him than it 
was to the plaintiff. He evidently lost 
sight'of a numberof propositions of law 
which are laid down in this case, vide the 
head-note. The first proposition laid down 


was : 
“There is no presumption that a property 
standing inthe name of a Hindu female, who is 


a member ofa joint Hindu family belongs to the 
joint family and is not her ‘stridhan’ pro- 
perty.” . h 

It would seem to beequally obvious that. 
there ig no presumption that a property 
standing in the name of a Muhammadan 
wife belongsto her husband and is not 
her property. 

The second proposition laid down is; 

“The burden of proof lies upon the person who- 
asserts that the apparent is not the real state of. 
things”. i 

The proposition on which he has relied 
is the third proposition laid down, 


` (5) AI R 1924 Oal. 467; 82 Ind. Oas. 934; 28 O. 
WN 131; 390L J10. 
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namely : 

“As benami transactions are very familiar in 
Indian practice, even a slight quantity of evidence 
to show that it wasa sham transaction may suffice 
for the purpose.” 

On the other hand the Judges went on to 
sav that: 

“The person who impugna its apparent character 

must not rely, however, solely on probabilities, 
He must ehow something definite to establish 
that itis a sham transaction on the principle 
that the burden of proof lies upon the person who 
claims contrary to the tenor ofa deed and alleges 
‘that the apparent is not the real state of things.” 
_ They go cn to pointoutthat “the most 
important test to ba applied in these cases 
is the | source whence the consideration 
came, but further on they remark that : 

TE the evidence on neither side is wholly convincing 
ag tothe fundamental criterion, namely the source 
‘of the purchase-money, if the evidence given and 
‘withheld is open to adverse criticism, the Oourt 
must rely on the surrounding circumstances, the 
position of the parties and their relation to one 
another, the motives which could govern their 
sctions and their subsequent conduct, including 
their dealings with or enjoyment of the disputed 
property. The doctrine of advancement in favour 
-of wife or child does not apply in India but the 
relationship is a circumstance which is taken into 
‘consideration in India in ‘determining whether the 
‘transaction is benami or not", i 

On behalf of the respondeat in this 
connection reliance was placed on the case 
of Mst. Raj Kunwari v. Mst, Rani Mahraj 
Kunwar (1 O. W. N. 710) (6) in which the 
learned Additional Judicial Commissioners 
‘took into consideration the effect of s. 82 of 
the Indian Trusts Act (Act II of 1882). 
The argument put forward ig that in the 
light of that section the burden of proof 
now lies upon a person alleging a transac- 
‘tion to be benami to establish not only 
that the consideration was paid or provided 
by another person but also that it appears 
that the person who provided the con» 
“sideration or paid it did notintend to pay 
or provide such consideration for the 
benefit of _ the transferee. Section 82 

ofthe Indian Trusts Act runs as fol- 
lows : 

“Where property is transferred to one person 
fora consideration paid or provided by another 
person, and it appears that euch other person did 
not intend to pay or provide such consideration 
for the benefit of the transferee, the tranaferee must 
hold the property for the benefit of the person paying 
or providing the consideration”. 

_ As this section is worded it appears that 
in order that a transfer should be held 
to be benami and the transferee compelled 
to hold the property for the benefit of the 
person who has paid or provided the 
‘consideration, not only must itbe shown 


(6) 1 OWN 710; 82 Ind. Cas. 832; 
~Oudh 243, nd. Cas. 832; AIR 1925 
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that the consideration was paid or provided 
by another person but it must also be shown 
that “it appears that such other persch did 
not intend to pay or provide such con- 
sideration for the benefit of the transferee”, 
that is there is some burden onthe person 
claiming that a transfer was benami to show 
by evidence or by circumstances or by 
subsequent conduct or however it may be 
possible to show anything of the kind. 
that there was no intention on the part of 
the person who paid or provided the con- 
sideration to do so for the benefit of the 
traneferee, This is the reverse of the 
proposition urged on behalf of the appel- 
lante. ; 

In the case of Mst. Raj Kunwari quoted 
above the learned Additional Judicial Oom- 
missioners further remarked : 

“A party cannot be relieved from the burden of 
proving the benami nature of the transaction by 
merely showing thata large proportion of the consi- 
deration was paid by the real purchaser. The burden 
is greatly enhanced bythe length of time that has 
passed since the transaction impugned”, : 

They went on to say, vide the head- 
note: 

“Section 82 of the Indian Trusts Act appears to 
throw the burden of proving that a transaction is 
benami on the party alleging it, whereas previously 
to that enactment the position may well have been 
that plaintiff who came into Court with the proof 
that he had paid the consideration money himself 
would have been able to throw the burden of proving 
that the transaction was not benami on the other 


side." 

At p.721* following the learned Ad- 
ditional Judicial Commissioners discussed 
the case law on this subject, and the pro» 
position stated above is one of those laid 
down in thie discussion. 

With great respect we are in full agree- 
ment that s.82 ofthe Indiar Trusts Act, 
though it may not have really have 


. altered the burden of proof, has made 


it much clearer than it was before that the 
burden of proof of establishing all the 
facta necessary to lead to the inference 
that a transfer was benami lies upon the 
person assertingit to be so. 

As remarked in a single Judge Madras 

case, Thulasi Ammal v. Official Receiver, 
Coimbatore, (A. I. R. 1934 Mad., 671) 
7): 
( i deciding the question whether or not a 
particular transaction is benami, the source from 
which the money comes is no doubt a valuable 
test, but to regard ites a sole and conclusive 
criterion is clearly wrong”, 

The learned Judge held that, ina case 

(D A I R 19384 Mad. 671; 153 Ind. Cas, 478; (1934) 
i ee L W 633; 67 ML J 541; @ R M 


*Page of 1 O. W. N.—[ Ed] 
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where the busband purchased property in 
the mame of his junior wife, the moneys for 
the purchase coming from his purse, with 
a view to defeat the claims of his elder 
wife and person, the transaction far from 
being benami was intended to be real. 

It is in the light of these pronounce- 
ments that we have to consider the facts 
onthe record. For-the appellants reliance 
has been placed on the allegation that in 
1907 Abid Ali Khan had a motive for 
purchasing this property benami in view 
of the fact that he was always exposed to 
the danger of a suit by hisemployer in 
réspect of the property of which he was a 
manager. Such asuit was instituted in 
1912. Any force that there might be in 
such an argument is completely lost when 
account is taken of the date of the purchase 
and accountis also taken of the fact that 
Abid Ali Khan purebased other proper- 
ties in his own name. Secondly it has 
been urged that Abid Ali Khan was origin- 
ally only a literate servant or Munsbi 
getting Re.7 a month each from two diffe- 
rent employers. That may be the case 
but it certainly appears that thie form of 
employment was by no means his only 
source of income, vide for example the 
statement of Jafar Ali Khan that “Abid 
Ali Khan’s income had no limit’. Reli- 
ance has further been placed onthe fact 
that the evidence of the plaintiff hereelf 


showed that she knew very little about ` 


how much money she had at any given 


time, that ishow her alleged savings from 


kharch pandan grew and how they were 
expended. 

On the cther hand on behalf of the respone 
dent strong reliance is placed on the fact 
that no lesa than 12 years after the first 
purchase, at a time when there is no 
evidence to show that Abid Ali Khan had 
any motive for concealing his own owner- 
ship of this property, he in response toa 
notice received from the Municipal Board 
replied that the bouse in question belonged 
to his wife and that correapondence should 
be addressed to her. Such correspondence 
as foilowed was all addressed to the plain- 
tiff. It is easy to say that the subsequent 
treatment of the property had to be 
consistent withthe form in which the pur- 
chase had been made, but this statement 
by Abid Ali Khan seems to go further than 
mere consistency. 

Then again on behalfof the respondent 
it is argued that there was a motive for 


‘Abid AliKhan to purchase this property 


for the benefit of his wife in or about 1¢07. 


SARDAR JAHAN V, AFZAL BEGAM (OUDH) 


817 
Abid Ali Khan's father Ramzan Khan 
died in 1889 or 1890 and at some subse« 
quent date (the date is very uncertain) 
it appears thatthe plaintiff hada quarrel 
with her husband and sued him for main- 
tenance and got a decree. It is by no 
meansunlikely that Abid Ali Khan would 
have made such a purchase for the benee 
fit of his wife to takethe place of this 
maintenance which had been adjudged 
to her by the Gourt, particularly if, as 
appears, they were subsequently recon- 
ciled. 

The fact that Abid Ali Khan did 
acquire o'her property worth something 
like Rs. 41,000 does not appear to be in 
dispute. Learned Orunsel for the respon- 
dent contends that if all these facts are 
taken into consideration the action of Abid 
Ali Khan in connection with house No.1 
purchased in 1907, in 1919 isa comparable 
tothe action of Baqar Ali. referred to in 
the decision of their Lordships of the 
Privy Conncilin Mohammad Sadiq Ali Khan 
Nawab Mirza v. Fakr Jahan Begam Nawab 
(8 O. W. N. 1878 at page 1391) (8). In that 
case a deed which was subsequently alleged 
to evidence a benami transaction was on 
the occasion of Abid Jahan’s marriage in 
1914 placed on atry and seat for the in- 
spection of her father-in law, and this was 
held by the learned Judges of the Chief 
Court to be conclusive of Baqar Ali's 
intention, Their Lordships remarked : 

“The sending of the deed for the inspection of the 
lady's father-in-law, which the Ohief Court held to 
be established, was clearly a representation of the 
intention that the property was hers,and their 


Lordsbips agree with the learned Judges in the 
conclusion to which they came”, 


The two acts are not, of course quite 
upon the same footing, but there not seem- 
ingto have been any necessity for such 
an assertion on the part of Abid Ali Khan 
in 1919 his act must be taken as strong 
evidence to support the plaintiff's case that 
the house in question, if purchased from the 
money of Abid Ali Khan, was purchased 
for her benefit. 

No special circumstances have been 
shown in regard to the purchase of the 
second house on March 3,1927 but it was 
reasonable to hold that if the first purchase 
was intended for the benefit of the wife 
ihe second was also so intended. 

"In our opinion on the evidence on tke 
reecrd the learned Civil Judge was fully 
justified in coming to the conclnsion that 

(8) 8 O W N 1378 (1391); 136 Ind. Oas. 3°5; A I 
R 1932 PO 13; 36 O W N 137; 62 M L J320; Ind, 


Rul, (1932) PO 81; 591 A 1;6 Luck. 556; (1932) A 
L J 663 (P ©). 
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from the evidence on the record, so far 
from it appearing that Abid Ali Khan 
did not intend to pay or provide the 
consideration for the benefit of the trane» 
feree, the only reasonable inference was 
that he did intend todo so for her benefit, 
The learned Civil Judge rightly held that 
these two houses were not the , property of 
Abid Ali Khan and therefore necessary to 
be brought into hotchpot for partition 
along with the other properties in respect 
of which partition was claimed but that 
they were the personal property of the 
plaintiff. 

No other point has been argued before us. 
On the only point argued this appeal 
fails andis accordingly dismissed with 
-costs. 


D. Appeal dismissed, 
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ALLAHABAD HIGH COURT 
First Appeal No. 106 of 1938 
October 16, 1940 

IQBAL AHMAD AND VERMA, JJ. 
NARAIN SINGH— APPELLANT 

` versus 

RADHEY SHYAM SETH AND oranzs— 

RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 1934), 
.8 54, rules under r. 6—Special Judge, if can grant 
-temporary injunction and pass orders for preserva- 
.tion of property of applicant landlord. 

There is nothing in the U, P. Encum. Estates 
Act, or in the rules depriving the Special Judge 
of the authority to grant temporary injunction under 
-O. XXXIX, r.l, Oivil P. O., and to pass orders 
that ara calculated to preclude the landlord debtor 
“from, wasting the properties shown by him in the 
-written statement filed under a. 8 of the Act. The 
- object of the enactment is to provide for the satis- 
faction of the claims of creditors out of the assets 
of the landlord debtor in the manner prescribed by 
-the Act. The preservation of the assets from which 
-the claims of the creditors are to be eventually 
. satisfied is, therefore, a purpose consistent, and not 
inconsistent with the objects of the Act, 

Where, therefore, the property purchased by the 
_landlord applicant and mentioned in written state- 
ment under s. 8 is pre-empted during the pendency 
of proceedings before the Special Judge and the 
. landlord becomes entitled to the pre-emption money, 
the Special Judge has jurisdiction to order the 
landlord to furnish security that the money would 
-be paid when demanded orto deposit the money in 
bank and receive interest alone until further orders. 
173 Ind. Cas. 922 (|), distinguished, O. R. No. 456 
.of 1937, dissented from. 


F. A. from an order of the Special Judge, 
. Shahjahanpur, dated January 12, 1938, 

Mr. J. Swarup, for the Appellant. 

Mr. L, N. Gupta, for the Respondents. 
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Iqbal Ahmad, J. — The question trat 
arises for decision in the present appéal is 
whether a special Judge exercising jurisdic 
tion under the U. P. Encum. Estates Act 
(Act XXV of 1934) has power to pass suit- 
able orders for the preservation of the pro- 
perty of a landlord applicant, This quese 
tion did not in terms form the subject of 
consideration by this ‘Court in Rajendra > 
Singh v. Uma Prasad (1). In that case it 
was held that a special Judge exercising 
jurisdiction under the Act has no power 
to appoint a Receiver at the instance of the 
holder of a simple money decree or a mort- 
gage decree. It was further held in that 
case thats. 54 of the Act does not contem» 
plate that the Local Govt.is to make rales - 
which should include a rule making O. XL, 
Civil P. ©, applicable to the proceedings 
taken before the special Judge. In the 
course of their judgment the learned 
Judges, after pointing out that the daty 
of the special Judge under the Act was 
merely to ascertain the assets and the liabi- 
lities of the landlord, observed that: 

“It is not the province of the special Judge to 
augment the assets of the landlord debtor by depriv- 
ing him of all the profits accruing during the pen- 
dency of the proceedings under the Act." 

It would be noted that the case cited is 
an authority only for the proposition that 
the special Judge has not the jurisdiction 
to deprive the landlord applicant of the 
profits of his property pending the pro: 
ceedings under the Act. The question that 
arises before us is essentially different, It 
is, as already stated, whether, while ascer- 
taining the liabilities and the assets of the 
judgment-debtor, the special Judge hag 
or has not the power to ensure the preserv- 
ation of the property for the benefit of the 
creditors pending the proceedings under 
the Act. By s. 54 of the Act, the Local 
Govt. is authorized inter alia to make rules 
consistent with the provisions of the Act 
for regulating the procedure of the special 
Judge “and generally for carrying out the 
purposes of the Act.” In exercise of this 
power the Local Govt. framed certain rules 
and 7, 6 of those rules runs as follows : 

“Proceedings under this Act shall be governed by 
the provisions of the Oivil P, O., 1908, for the time 
being in force so far as they are applicable and not 


inconsistent with the provisions of the Act and of 
these rules,” 


In view of this rule it is clear that such 
provisions contained in the Oode as can 
apply to the proceeding under the Act and 
are not inconsistent with the provisions of 

(1) (1937) AL J 1316; 173 Ind. Oas, 922% 1 R 


Bi All. 80; 1938 R D 23,10 R A 521; 1938AL R 
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thit Act or of the rules framed by the 
Local Govt. are applicable to proceedings 


‘under the Act; Now, there is nothing in 


the Act or in the rules depriving the special 
Judge of the authority to pass orders that 
are calculated to preclude the landlord 
debtor from wasting the properties shown 
by him in the written statement filed under 
s.8ofthe Act. The object of the enacte 
ment is to provide for the satisfaction of the 
claims of creditors out of the assets of the 
landlord debtor in the manner prescribed 
by the Act. The preservation of the assets 
from which the claims of the creditors are 
to be eventually satisfied is therefore a 
purpose consistent, and not inconsistent 
with the objects of the Act. If the power 
to ensure the preservation of the assets is 
denied to the special Judge, the provisions 
of the Act will in some cases be reduced 
to an absolute farce. On the one hand, 
the special Judge may go on ascer- 
taining the assets ofthe landlord debtor 
and, on the other, pending the final deci- 
sion by the special Judge, the landlord 
may go on alienating or otherwise wasting 
the assets. It is needless to observe that 
a situation like the one just mentioned 
would nullify the object ofthe enactment. 
By O. XXXIX, r.1, Oivil P, ©., the Court 
is authorized to grant a temporary injunc- 
tion or order to prevent the property in 
dispute being wasted, damaged or alienated 
by any party to the suit. The power to 
issue temporary injunction is vested in 
the Courts simply with a view to ensure 
that the successful litigant may not ulti- 
mately be deprived of the fruits of his 
decree. In proceedings under the Encum. 
Estates Act the special Judge ultimately 
passes a decree in favour of the creditors 
under the provisions of s. 14 (7) of the Act, 
The decres so passed is realizable from 
the assets of the landlord-debtor. Tha 
preservation of those assets is therefore 
essential to ensure the realisation of the 
decree passed in favour of the creditors by 
the special Judge. An order for preservas 
tion is therefore consistent with the objects 


- of the Act. It follows that a special Judge 


has the power to grand temporary injunce 
tions aud to take other steps with a view 
to prevent the landlord debtor from wasting 
his assets. 

. Inthe case before us, one item among 
the properties shown by the landlord appli- 
cant in the written statement filed by him 
unde» s, 8 was certain zamindari property 
which evidently he had recently purchased. 
Pending the proceedings before the special 
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Judge, a decree for pre-emption with res- 
pect to that property was passed in favour 
of a third person and the pre-emptor de- 
posited Rs. 3,200 as the price of the property: 
in Court. The property thus passed out 
of the possession of the landlord and he 
became entitled to receive the sum of 
Rs. 3,200. He desired to withdraw the 
amount from Court. The ereditors then 
objected and the Court ordered that the 
landlord will be allowed to take the money 
on one of the following conditions: (1) on 
furnishing security of a third person that 
the money would be paid when demanded 
by the Collector, to whom the decrees in 
this case will be sent for execution: (2) 
the money may be deposited by the appli- 
cants in a bank in fixed deposit account 
and the bank may be directed to pay only 
interest to the applicants and not to pay 
the principal until further orders. This 
order, though not in terms was, in effect, 
tantamount to the granting of an injunction 
restraining the landlord from receiving 
the money except upon the terms imposed 
by the Court, At any rate, the order was 
with a view to preserve the assets till the 
ultimate execution of the decrees. The 
Special Judge. in our judgment, had ample 
jurisdiction to pass such an order. Our 
attention was drawn by the learned Coun» 
sel for the appellant to an unreported 
decision of a learned Single Judge of 
this Court in Civil Revision No, 456 of 
1937, Lachchi v. Mrs. Marry Alice Eleza« 
beth John. It was observed by, the 
learned Judge in that case that “if Ô, XL 
Civil P. O„ cannot apply to the Encum, 
Estates Act proceedings much less can 
O. XXXIX relating to injunction,” 

For the reasons that we have already 
given we respectfully dissent from that 
decision, In our judgment the order 
appealed against is perfectly correct and 
anaa A we dismiss this appeal with 
costs, 


8. Appeal dismissed, 


pa kanal 


LAHORE HIGH COURT 
Second Appeal No. 736 of 1940 
October 16, 1940 
Bsoxett, J. 
NAZIR-— PLAINTIPE— A PPALLANT 
versus 
‘DHARAM PAL AND cTagrs (Mr1nors) 
— DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXII 
-—Scope~Applicability to execution proceedings— 


8&0 


Execution sale—Minor—Notice to him or person 
qualified to represent him ie essential—Court reader 
Gppointed guardian by implication in execution— 
Notice to him—Representation—Prejudice to minor 
—Onus to show—Punjab Courts Act (VI of 1918, 
8. 41 (3)—Custom—No specific issue framed on 
custom in trial Court—Question implied in plead- 
ing and arising by implication on issue actually 
framed—Certificate, necessity of. 

| Order XXXII, of the Civil P. O., has no direct 
application to execution proceedings, so that the 
Courts which have to deal with such proceedings 
cannot be bound down by mere technicalities 
arising fromthe wording of a particular rule of 
that order; but this is not the same as saying that 
the broad principles contained in the rules relating 
to suits can in no circumstances whatsoever be 
applied to execution proceedings when they repre- 
sent elementary principles, as in the matter of 
res judicata, 

_ Even in execution notice must be given to the 
judgment-debtor of proceedings against his pro- 
perty, and if noticeis not given either to the 
jJudgment-debtor personally or to a person who is 
qualified to represent him, he cannot be placed in 
a worse position merely because he is a minor. 
At the sametime where the power to interfere 
is discretionary, there must be some more valid 
ground for interfering witha judicial salethan a 
ney technical defect in the matter of representa- 
on, 

Where the reader of the Court had by implica- 
tion been appointed to act as guardian it is his 
duty to look after the interests of the minor but 
this does not, mean that he is bound to appear 
and contestthe sale on behalf of the minor if 
there are no valid grounds upon which the sale 


could be contested. It is to be presumed that. 


inquiries were made by the acting guardian and it 
is accordingly for the minor to show that he sus- 
tained any prejudice owing to the fact that the reader 
of the Court took no action on his behalf. 97 Ind, 
Cas. 181 (1), distinguished. 

A question of custom cannot be agitated in 
second appeal without a certificate, even when no 
specific issue on the question of custom was framed 
jn the trial Court provided it was implied in the 
pleadings and arose by implication on the issues 
which were actually framed and was in fact in 
direct contest between the parties at the trial. 


S. A. from the decree of the District Judge, 
Lahore, dated January 3, 1940. 


Dr. Shuja-ud- Din, for the Appellant, 
Chaudhri Ram Ditta Mall and Mr, Daluat 
Ram, for the Respondents. . 


Judgment.—A decree was passed against 
‘the plaintiff and his brother, tu be satis- 
fied cut of the estate of their father. The 
brother died scon after the paesing of the 
decree and execution was taken out against 
the plaintif alne, At that time the plaine 
tiff was still a minor. The reader of the 
Court had been appointed as his guardian 
for the purposes of the original suit but 
there was no specific order continuing the 


appointment for the purpose of execution. 


proceedings. Notice of the application for 
execution was, however,’ ‘sent to the reader 
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as guardian of the plaintif, The reader djd 
not appear in the proceedings, and the pro- 
perty now in suit was sold in execution of 
the decree. The plaintiff subsequently ape 
plied to the executing Court for setting 
aside the sale on the ground that there had 
been no valid representation on his behalf 
during the execution proceedings, and that 
he hada valid claim to have the property 
kept out of the execution proceedings inas- 
much as the property was ancestral and his 
family was governed by castom. This appli- 
cation was rejected by the executing Court. 
on the ground that it had no power to deal 
with such an application when once the 
property has been sold and thatthe proper 
course for the plaintiff was to bring a sepas 
rate suit. The plaintiff then brought the 
present suit for possession of the property 
on grounds similar to those contained in 
the application dismissed by the executing 
Court. The suit has been dismissed on two 
grounds, first that the failure to provide the 
plaintiff with proper representation in exe- 
cution proceedings is not in itself a suffie 
cient reason for setting aside the sale and - 
secondly that the family of the plaiatiff is 
not governed by custom, The plaintiff has 
now come up in second appeal. 

The view that the failure to secure proper 
representation for the minor is not in itself 
a sufficient ground for setting aside a sale 
is based on the decision of a Division 
Bench of this Court, Bansidhar Vv. Muham» 
mad Suleman (1), togetner with a decision 
of the Calcutta High Court, and the learned 
District Judge has expressed the opinion 
that these authorities are alone sufficient to 
constitute a bar tothe success of the pre- 
sent suit. L think that this is expressing 
the law rather too widely. Bansidhar v. 
Muhammad Suleman (1) related to a case 
in which the minorshad in effect been res 
presented by their mother and their interets. 
had been fully protected by other mem- 
bers of the family who were equally in- 
terested “in protecting the estate, It was 
observed that the provisions of O. XXXII, 
Civil P. C., relating to suits by or against 
minors have no direct application to pro- 
ceedidgs in execution after the rights of 
the parties have merged in a valid decree, 
and attention wasdrawn to an observation 
made by their Lordships of the Privy Coun- 
cil, to the effect that the Indian Oourts have 
properly exercised a wide discretion in allow- 
ing the estate of a deceased debtor tg be re- 
presented by one member of the family,and in 


(1) A IR 1926 Lah; 490; 97 Ind, Gas. 18127 PL, 
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refusing to disturb judicial sales on the mere 
ground that some minor members of the 
family had not been made parties to the pro» 
cesdings, if it appears that there was a debt 
justly due from the deceased and no pre 
judice was shown to the minors. I do not 
think that these observations were intended 
to.extent beyond cases of the kind then 
under consideration. The provisions of the 
Oode relating to suits are frequently,applied 
to execution proceedings as representing 
broad rules of elementary justice which the 
QOcurts have power to apply and are expect- 
ed to apply in a proper case, As already 
mentioned, certain rules attached to the 
Oivil P. C. have no direct application to 
execution proceedings, so that the Courts 
which have to deal with such proceedings 
cannot be bound down by mere technicali- 
ties arising from the wording of a parti- 
cular rule ; but this is not the saying 
that the broad principies contained in the 
rules relating to suits can in no circums- 
tances whatsoever be applied to execution 
proceedings when they represont elementry 
principles, as in the matter of res judicata. 
It is evident that the circumstances of 
the present case are quite different from 
those which were under consideration in 
the case mentioned above. In the present 
instance the minor was not in fact repre» 
sented by any member or members of his 
family. Nor were the interests of the plaine 
tiff-defended by a person having an interest 
in the estate identical with his own. Even 
in execution notice must be given to the 
judgment-debtor of proceedings against his 
property, and if notice is not given either 
to the judgment-debtor personally or’to a 
person who is qualified to represent him, 
he cannot be placed in a worse position 
merely because he is a minor. At the same 
time where the power to interfere is dis» 
eretionary, there must be some more valid 
ground for interfering with a judicial sale 
than a merely technical defect in the matter 
of representation, In the present instance, 
the reader of the Court had by implica» 
tion been appointed to act as guardian and 
it was his duty to lcok after the interests 
of the plaintiff. This does not, however, 
mean that ke was bound to appear and 
contest the sale on behalf of the minor if 
there were no valid grounds upon which 
the sale could be contested, Lt is to be pree 
sumed that inquiries were made by the 
acting guardian and itis accordingly for 
the plfintiff to show that he sustained any 
prejudice owing to the fact that the reader 
of the Court took no action on his behalf. 
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The case thus turns on the question whee 
ther the plaintiff had any valid grounds on 
which he could object to the sale. The only 
suggestion made in this connexionis that 
the sale might have been contested on the 
ground of custom, and on this point both 
the Courts below have found as a matter of 
fact that the plaintiff's family do not follow 
custom. Even if this is not treated asa 
mere finding of fact, it has been held that 
such aquestion cannot be agitated in second 
appeal without a certificate. Oounsel for 
the plaintiff has attempted to get over this 
difficulty on the ground that no specific 
issue on the question of custom was framed 
in the trial Court. The plaint itself contains 
no specific allegation that the family fol- 
lowed custom, ag it should have done, but 
the pleadings implied that this was the case. 
In the same way the question of custom 
arose by implication on the issues which 
were actually framed and wasia fact in 
direct contest between the parties at the 
trial. In these circumstances I agree with 
the learned District Judge that the plaintiff 
has no valid claim to have the cage res 
manded for fresh trial on this point. For 
these reasons, while I consider that the cire 
cumstances of the case are such as might 
possibly have entitled the plaintiff to main» 
tain a claim for having the sale sət aside if 
he had been able to show that he had in 
fact been prejudiced thereby, I find that he 
has not in fact been prejudiced, and I dis» 
miss the appeal, but leave the parties to 
bear their own costs throughout, 


D. Appeal dismisse d. 


CALCUTTA HIGH COURT 
Appeal No. 1639 of 1938 
August 5, 1940 

- HuenNDERSON, J. 
Smt. SATBALINI DEVI—PLATNtIRp— 
APPHLLANT 


versus 
ABINASH OHANDRA MODAK AND orages 
—DEFENDANT3—RRBPONDENTS 

Bengal Patni Regulation (VIII of 1819), s. 11— 
Patni sale—Purchaser, if gets it free from encum- 
brance—Acts of zamindar, tf can be ignored— 
Creation of separate patai of choukidari chakran 
lands by zamindar--Terms providing that if original 
patni is sold then patni rights in separate patni 
will be taken to have been sold and purchaser 
would be entitled to benefit of lease—Purchassr of 
gana patni held entitled to choukidari chakran 
ands. 

It is wrong to say that an auction-purchaser 
tho patni in the condition in which it was atthe 
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time of its creation. The true position is that a pur- 
chaser gets it free from incumbrances made by the 
patnidar, but he cannot ignore the acts of the 
gzamindar, Wherethe eamindar has made a sepa- 
rate patni the purchaser cannot ignore the trans- 
action, 

A zamindar created a separate patni of chouki- 
dari chakran lands, The terms of this patni prc- 
vided: “If in future the patni right in lot gha 
(original patni)is sold for arrears of rent for any 
reason whatever, then with it tho patni right in 
separate patni of choukidarét chakran lands would 
be taken to have been sold and the purchaser 
would be entitled to the benefit of the lease of 
choukidari chakran lands, The zamindar sold the 
original patni for arrears of rent: 

Held, that the purchaser was entitled to the 
choukidart chakran lands on the strength of his 
purchase of original patni. The purchaser was 
therefore liable to pay to the zamindar the rent 
fixed inthe lease. The provision was valid under 
8,28, T. P. Act. 


A. from the appellate decree of the Sub- 
Judge, First Court, Obhinsura, dated 
August 13, 1938, 


; Mr. Sarat Chandra Janah, for the Appel- 
ant. ` 

Messrs, Chandra Sekhar Sen, Khetra 
Mohan Chatterjee and Bhabesh Narayan 
Bose, fcr the Respondents, 


Judgment.—This appeal ia by tbe plain- 
tif. Sbe purchased a certain patni from a 
purchaser at asale keld under the provi- 
sions of tLe regulation. The disputed lands 
ecnsist of certain choukidari chakran lands 
which were resumed as long ago as the year 
1889, -There isa finding offact that the 
lands were in the pcssession of the patnidar 
{frcm 1917 to 1930. In the year 1930 the 
patnidar executed the lease Ex. 4 fcr these 
lands. It is an independant putni on a cer- 
tain rent and rot a mere agreement to 
evbance ihe rent of the criginal patni. This 
paint was also sold under the provisicns of 
tle regulaticn and purchased by the father 
of defcndant No. 4. Defendants Nes. 1 to3 
are the tenants in actual occupation and 
the appeal against them was abandoned at 
the hearing. The question fcr determina- 
tion is whether tke plaintiff is entitled to 
these lands on the strength of her purchase. 
It is not disputed that the patnidar has a 
right to the settlement of chéukidari 
chakran. lands or that prior to the execu- 
ticn cf Ex, 4, these lands would have passed 
on to an auction- purchaser, 

“In. support of this appeal Mr. Janah cone 
tended that tLe plaintiff is entitled to suce 
ceed either under law or under the terms of 
Ex. 4, In my judgment the former conten» 
tion must be overruled while the latter is 
entitled to succeed. In support of the first 
point, Mr, Janah argued that an auction: 
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purchaser gets the patni in the condition,in 
which if was at the time of its creatioa. In 
my opinion that is putting the case far too 
high, He would be in a better position than 
8 purchaser of an estate sold for arrears of 
revenue. The true positicnis that a pur- 
chaser gets it free from incumbrances made 
by the patnidar, but he cannot ignore the 
acts of the zamindar. In the present case 
the zamindar made a separate patni and the 
plaintiff cannot ignore the transaction. The 
learned Subordinate Judge pointed out that 
the plaintiff has not purchased these lands, 
In this connection Mr, Sen drew my atten- 
tion tothe decision ia Brajendra Lal Das 
v. Deb Narain Tewari (1). That case is 
very similar to the present case. In that 
case the revenue authorities created a new 
estate of the chowkidari chakran lands 
instead of incorporating them in the present. 
estate. It was held that the purchaser only 
purchased what the Collector sold, that is 
to say, the present estate excluding the 
choukidari chakran lands. Here the zamin- 
dar bas done precisely the same thing. He 
created a separate patni for the choukidari 
chakran lands and only brought the old 
patni to sale. The plaintiff's case must 
accordingly fail unless she can rely upon the 
terms of the lease itself. This point depends 
upon para. 22 of Ex. 4. It is perhaps not 
very happily worded but at any rate it has 
been translated for me in following terms: 

“If in future the patni right in lot gha (original 
paint) is sold for arrears of rent or extinguished 
for any reason whatever, then with it the patni right 
of ours inthe chakran lands would be taken to have 
been sold or extinguished. To this we shall not be 
able to raise any sort of objection.” 

I have not been able to understand pre- 
cisely what the learned Subordinate Judge 
held in ecnnection with this paragraph. As 
far as I have been able to follow his judg- 
ment, he treated it asa personal covenant, 
l am bound to say that I am unable to 
find any covenant init at all and it appears 
tome to bea term in the lease itself. Mr, 
Sen contended that it was void under s. 1), 
T. P. Act. But the lease docs not create an. 
absolute interest in favour of the patnidar 
nor has this clause anything to do with the 
manner in which the property is to be ən- 
joyed. In my judgment apart from one 
word it would bea provision for the detere 
mination of the lease within. the meaning 
of s. 111 (b), T. P, Act, The lease would 
determine if the original patni is sold for 
arrears of rent or extinguished. There is no 
difficulty in ascertaining whether either of 
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these events had happened, and in the pre- 
sentecase it cannot be disputed that the 
former has happened. 

“But that of course would not be sufficient 
to entitle the plaintiff to anything more 
than a declaration that she is entitled to a 
settlement from the zamindar. There is 
however a further provision that the bene- 
fit of the lease will pass to a purchaser ata 
rent sale. It is therefore not open to the 
zamindar to dispute that the benefit of the 
lease has passed to the plaintiff. He has 
been made a party to the suit and he does 
not dispute her claim. She is therefore 
liable to pay to the zamindar the rent fixed 
in the lease. The provision is valid under 
8, 28, T. P. Act. The appeal is accord» 
ingly allowed in part. The decrees of the 
Courts below dismissing the suit. are: set 
aside and the plaintiff will be given a decla- 
ration of her title to the disputed land in 
suit and a further declaration that she is 
entitled to realise rent from defendants 
Nos. 1 to 3 at the rate of Rs. 55-80 per year. 
Her claim for khas possession is dismissed. 
Defendant No.4 will pay the costs to the 
plaintif incurred by her in all Courts, The 
plaintiff will pay the costs to defendants 
Nos. 1 to 3 incurred by them in all Courts, 
Leave to appeal under cl, 15 of the Letters 
Patent is granted, 


D. Appeal partly allowed. 





ALLAHABAD HIGH COURT 
Oivil Revision Applications Nos. 26 and 27 
of 1940 
October 21, 1940 
MULLA, J. 
RAMMAN LAL — Davanpant — APPLIOANT 
versus 


BABU RAM— Pusinrivr— Opposite Party 
U. P, Encumbered Hatates Act (XXV of 19334), 
ss, 7, 6 — Partition suit—Plaintiff’s prayer for 
apportionment of debt rejected, holding him alone 
liable to pay it—Appellate Court allowing appeal 
and remanding case for determining amount of 
debt and defendant's share therein—During 
pendency of such appeal defendant applying under 
3.4 and order passed under e. G6—Appeal by 
defendant jrom order of remand dismissed~ 
Plaintiff applying to trial Court to proceed with 
case according to order of remand—Neither s.7 (1) 
(a) nors.7 (1) (b), held barred the proceedings — 
Civil Procedure Code (Act V of 1908), s. 115— 
Partition suit—Order appointing Amin to prepare 
quras andto report in detail all points involved 
in case is not ‘case decided’ and no revision 
tes. 
j Section 7, Encum. Estates Act, is restrictive of 
the ordinary rights given to a litigant by the law 
and its provisions must be strictly construed, 
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The plaintiff in a suit for partition prayed for the 
apportiontment of certain family debts but this prayer 
was rejected asthe Oourt held that the plaintiff 
alone was responsiblefor discharging all thedebts 
and a preliminary decree for partition was passed. 
The plaintiff appealed from that decree and while 
that appeal was pending the defendant instituted 
& proceeding under s. 4, Encum. Estates Act, 
and on the same date the Collector passed an order 
under s. 6 ofthat Act. The plaintiff's appeal was 
decreed, and the case was remanded to the trial 
Court for determining the total amount of the debts 
andthe defendant's share therein. From that order 
of remand the defendant preferred an appeal to 
the High Oourt which was eventually dismiss- 
ed, While the appeal was pending in the 
High Oourt the trial Court could not start any 
proceeding in accordance with the order of remand, 
In the meantime the record of the case was sent 
for, by the Special Judge in connection with the 
proceeding under the Encum, Estates Act. The 
plaintiff subsequently made an application to 
the trial Court inviting its attention to the decision 
of the High Oourt and asking it to proceed with 
the suit as directed by the order of remand. 
Upon this application the trial Oourt sent for 
the record and started a proceeding. The defend- 
ant contended thats. 7 barred the proceeding : 

Held, that the application made by the plaint- 
iff only drew the attention of the trial Oourt 
to what was its obvious duty, namely, to carry 
out the directions given by the Appellate Oourt 
in the order of remand. It could not in any 
sense be said to be a procesding “instituted in 
respect of any debts incurred” within tha meaning 
of cl. (b) of 5.7 (1). Nor did s. 7(1) (a) apply 
as the proceeding started by the trial Court could 
not be said to be a proceeding pending. at the 
date of the Collector's order under s, 6, 

An order passed in a partition suit appointing 
an Aminto prepare quras and to make a detailed 
report on all the points involved in the case, 
is not a ‘case decided’ withinthe meaning of s.115, 
Civil P. O., and consequently there is no jurisdic- 
tion to interfere in revision. It may be a wrong 
or improperorder but the applicant has his remedy 
against that order by way of appeal from the 
deeres passed subsequently. 


C. R. Apps, against an order of the City 
Munsif, Bareilly, dated. November .6, 1939. 


Mr. Brij Lal Gupta, for tha Applicant. 
Mr. G. S. Pathak, for the Opposite Party. 


Order.—These are two connected appli- 
cations in revision which arise out of a 
suit: for partition, The applicant Lala 
Ramman Lalis the defendant in the suit. - 
The opposite party Lala Babu Ram’ who js 
the plaintiff in the suit prayed for the 
apportionment of certain family debts’ 
along with the partition of joint family 
property. The present applicant resisted 
this part of the claim on the ‘ground that 
the plaintiff alone was responsible for dis- 
charging all the. debts,- This plea was- 
allowed to prevail by the trial Court and 
a preliminary’ decree for partition was 
passed on July 10, 1936. The plaintiff 
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appealed from that decree on August. 7, 
-1936 and while that appeal was pending 
the present applicant Lala Ramman Lal 
instituted a preceeding under s. 4, Encum, 
Estates Act, on October 20, 1936 and 
on the same date. the Collector passed 
an order under s. 6 ofthat Act. The plaint- 
ifs appeal was decreed. by the learned 
District Judge on March 5, 1937, with 
the result that the trial Court’s finding 
in respect of the present applicant's liabili- 
ty for the debts was reversed and the case 
was remanded to the trial Oourt for 
determining the total amount of the debts 
and the present applicant's share therein. 
It may be noted here that it was. open to 
the learned District Judge to have asked 
the parties to produce evidence before him 
to enable him to decide the question of 
the total amount of the debts and the 
share of the present applicant therein. He 
however remanded the case with the direc« 
tion, mentioned above. From that order 
of remand the present applicant preferred 
an appeal to this Court which was even- 

_ tually dismissed on August 23, 1938. 
While the appeal was pending in this 
Court the trial Court could not start any 
proceeding in accordance with the order 
of remand passed by the learned District 
Judge. In the meantime the record of the 
case was sent for by the special Judgein 
connection with the proceeding under the 
Encum. Estates Act. ; 

On Auguet 31, 1939 the plaintif made 
an application to the trial Court inviting 
its attention to the decision of this Oourt 

- and asking it to proceed with the suit as 
directed by the order of-remand passed by 
the learned District Judge. Upon this 
application the trial Court sent for the 
record and started proceeding in the 
course of which it appointed the Amin of 


the Court as a Commissioner for preparing’ 


quras and for making a detailed report on 
all the points involved in the case. One 
of the present applications in revision is 
directed against the commencement of the 
~ proceeding in accordance with the order 


of remand and the other against the’ 
appointment of the Amin for the purposes. 


“mentioned above, It has been strenuously 
urged on behalf of the applicant that the 
learned Munsif had no jurisdiction to start 
any proceeding inasmuch as 6,7, Encum. 
Estates Act, was a bar. It 
ceded that if the learned District Judge 
had himself asked the parties to produce 
evidence before him the applicant could 
not have raised any objection under 
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s. 7, Encum. Estates Act, It is contended, 
however, that the commencement of, the 
proceeding by the learned Munsif infringes 
the mandatory provisions of s, 7. It is 
quite obvious that the proceeding started 
by the learned Munsif cannot possibly be 
said to be a proceeding “pending at the 
date of the said order,” that. is, at the 
date of the order passed by the Collector 
under s. 6, Encum, Estates Act, upon the 
present applicant's petition under s. 4, 
Encum, Estates Act. This point was algo 
conceded by the learned Counsel for 
the applicant so that it is clear that cl. (a) 
of s. 7 (1) cannot possibly apply to the 
present case. It is urged, however, that 
the case falls’ within the purview of cl. (b) 
of 5.7 (1) which runs as follows: ; 

“No fresh suit or other proceedings other than an 
appeal, review or revision against a decree or order, 
or a process for ejectment for arrears of rent shall, 
except as hereinafter provided, be instituted in any 
Oivil or Revenue Court in the United Provinces in 
respect of any debts incurred before the passing of 
the said order but if for any reason whatsoever 
auch a suit or proceeding hes been instituted, it 
shall be deemed to ba a proceeding pending at the 
date ofthe said order within meaning of cl. (a).” 

It is strenuously argued that the proceeds 
ing commenced by the learned Munsif 
upon an epplication made by the plaintiff 
in the circumstances stated above was a 
proceeding “instituted” as contemplated by 
cl. (b) of s. 7 (|), This contention has in 
my judgment noforce and it cannot there» 
fore be allowed to prevail, The applica 
tion made by the plaintiff only drew the 
attention of the trial Court to what was its 
obvious duty, namely, to carry out the 
directions given by tke learned District 
Judge in the order of remand, It cannot 
in any sense be said to be a proceeding 
“instituted in respect of any debts ine 
curred” within the meaning of cl. (b) of 
8s. v (1). Section 7, Encum. Estates 
Act, is restrictive of the ordinary rights 
given to a litigant by the law and its 
provisions must be strictly construed. The 
present case does not strictly. fall within 
the purview of cl, (b) of s. 7 (1).a8 urged 
by learned Counsel for the applicant and 


I cannot therefore hold that the proceeding 


started by the learned Munsif ia order to 
carry :out the directions given. by the 
learned District Judge in his order of remand 
inthe circumstances‘stated above is barred 
by s. 7, Encum. Estates Act. The appli- 
cation in revision which is directed 
against the commencement of that pro» 
ceeding must therefore fail and is accord- 


ingly dismissed. As regards the eother 


application which -is-directed against the 
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order passed by the trial Court appointing 
an Amin to prepare quaras and to make a 
detailed report on all the points involved 
in the case, itis enough to say that it is 
not a ‘case decided’ within the meaning of 
8. 115, Civil P. O., and consequently there 
is no jurisdiction to interfere in revision, 
It may bea wrong or improper order but 
the applicant has his remedy against that 
. order by way of appeal when the Munsif 
-prepares his decree. The second appli» 
cation in revision is also consequently dis- 
missed. The applicant shall bear the costs 
of the opposite party. 


8. Application dismissed. 





OUDH CHIEF COURT 
First Civil Appeal No. 81 of 1937 
December 28, 1940 
i Yorke AND AGARWAL, JJ. 
Tur DEPUTY COMMISSIONER, KHERI, 
MANAGER COURT or WARDS, 
MAHEWA ESTATE—Patitionsa— 


APPELLANT 


versus . 
Dr. RAM KUMAR SAKENA-—-ULAIMANT 
— RESPONDENT 

Limitation Act (IX of 1908), 8. 19—- Letter written 
at desire of debtor by general agent having no 
special power to make: acknowledgment—Letter, if 
valid acknowledgment—Interest—Rate of—Practice 
of medical practitioner to charge interest at certain 
rate—Whether usage—Note in bills that certain 
rate of interest would be charged, if 
Interest held was payable under s, 6), 
Goods Act (IIT of 1930.) 

A letter written. by the general agent of the 
debtor at his desire, is a valid acknowledgment, 
The fact that he had no authority under the 
mukhtarnama to make the acknowledgment is im- 
material when the letter is written at the desire 
of the debtor so as to give authority independent. 
ly of the mukhtarnama. 100 Ind. Oas. 784 (1), re- 
lied on. [p. 886, col, 2.) 

A creditor can claim interest (1) on the ground 
of agreement, (2) on the basis-“of a statute and (3) 
on the ground of usage. The practice of a medical 
practitioner to charge interest at 1 per cent. per 
mensem does not amount to usage. The mere 
writing on the bills that interest at” 1 per cent, 
per mensem. will be charged cannot-amount to a 
contract. The- Interest Act is applicable only when 
a notice. is given that interest will be claimed 
from the date of demand until the time of pay- 
ment. Where no such notice is giveh the plaintiff 
can claim interest only under s. 61 of the Sale of 
Goods Act for the price of medicines supplied, and 
no other statute is applicable. 187 Ind. Cas. 849 
(8), relied on, [p. 887, col. 2.1 


F, 0. A. against the order of the Special 
J udBe, lst Grade, Kheri, dated April 20, 
1937. 


contract 
Sale of 


Mr. H. S. Gupta, for the Appellant, * 


DEPUTY COMMISSIONER, KHERI V, DR. RAM KUMAR SAKENA (OUDH) 


885 


Messrs. M. Wasim and Siraj Husain, for 
the Respondent. | Te 

Judgment:—This is an appaal under 
s.45 of the Encumbered Estates Act, 

The respondent is a medical practitioner 
in Lakhimpur. He brought a suit on 
April 25, 1935 against the Deputy Com: 
missioner of Kheri, Manager of the Oourt 
of Wards, Mahewa Estate, for recovery of 
Rs. 3,268-8-0, price of medicines supplied 
by him to Thakur Jai Indra Bahadur Singh, 
taluqdar, of Mahewa, and his fee for 
medical attendance and Rs, 1,693-8-9 inter- 
est-total Rs. 5,957-0-9. After the suit was 
brought an application under s. 4 of the 
Encumbered Estates Act was made on 
behalf of Thakur Jai Indra Bahadur Singh. 
The respondent preferred a claim of the 
amount in suit on January 3, 1936 which 
was allowed by the Special Judge. The 
Deputy Oommissioner of Kheri has pre- 
ferred this appeal. The plaintif Dr. Ram 
Kumar Saxena had ‘stated in the ‘plaint 
that Rs. 1,764-3-0 were due to him on 
accouut of the price of medicines and his 
fee up tothe end of 1929, and the Raja 
incurred a further liability of Rs. 1,059-2-9 
in 1930, of Re, 221-11-0 in 1931, of Re, 79-1-0 
in 1932 and of Rs. 138-13-6 in 1933, for the 
price'of medicines and fee. He relied on 
three documents to save limitation. 

(1) Exhibit 2 dated April 6, 1930 alleged 
to have been written by one Sheo Ratan 
Lal, agent of Raja Jai Indra Bahadur 
Singh in his favour, 

(2) A letter written by one Ishuri Prasad, 
Raja's peshkar on July 2, 1932 and (3) a 
letter written by Mr, MacGregor the Mana- 
ger of the Estate dated June 9, 1933. Tha 
plaintiff also claimed interest at the rate 
of 1 per cent. per mensem. The lower 
Court allowed interest at 6 per cent. per 
anovum and decreed the rest of the suit 
holding that the letters relied on. by. the- - 
plaintiff saved. limitation, The findings © 
of the lower Court are challenged in appeal. : 

There are only two points before us. ao 

(1) Whether the suit within time and (2) 
to what intérestis the plaintiff-respondent . 
entitled? ` i ' 

“We take first, the point of limitation. Tt 
is argued by the learned Oounsel for the 
appellant that the plaintiff sent a notice 
under s. 17 of the Court of Wards Act to 
the Manager of the Court of Wards on 
October 13, 1934, and he stated in it that 
only Rs, 13-8-6 were due to him in respect - 
of thé years 1932 and 1933 and so he could 
not nowturn round and say that the paye 
ments made in 1932 and 1933 were in res- 
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pect of the liabilities incurred by Raja Jai 
Indra Bahadur Singh in previous years. 
The plaintiff keeps day-book and ledger. 
It appears that in the year 1932 the balance 
.of the previous year was brought forward 
and after adding to it the price of the 
medicines and the fee in 1932 all the sums 
paid were deducted from the total amount, 
he same was done in the year 1933. The 
accounts do not show that the payments 
made in 1932 and 1933 were credited 
towards the debit entries of those years 


only. The fact that the plaintiff in his- 


notice under s. 17 cf the Ocurt of Wards 
Act mentioned that only Rs, 138-6 were 
due to him for the years 1932 and 1933 is 
not sufficient to show that he had appro- 
priated the payments made in those years 
towards the debit entries of those years, 


There is no other evidence on the point,- 


and we think that it is not proved that the 
plaintiff had appropriated the payments 
made in 1932 and 1933 towards his fee and 
price of medicines supplied by him in these 
years. The point is not material. The 
plaintiff has claimed Re. 1,764-3-0 in respect 
of the years before 1930. The defendant 
had incurred a liability of Rs. 1,8C5-13-0 in 
the year 1929 and of Re. 1,879-5-0 in the year 
1928, If both these sums be added the plaintiff 
was entitled to much more than Rs. 1,764-3-0 
even after deducting the payments of 
Rs. 120 and Re. 84-1£-0 made in the years 
1932 and 1933. The plaintiff relies on an 
acknowledgment made on April 6, 1930 and 
if it is proved his claim in respect cf 
Ra, 1,764-3-0 will be within time, 

We first proceed to see whether the letter 
dated April 6, 1930, is a valid acknowledge 
ment. It purports to be written by one 
Sheo Ratan Lal who was appointed a 
mukhtar of Raja Jai Indra Bahadur Singh 
with other persons under a mukatarnama 
cee January 4, 1929. The letter runs 

us :— 

“Dear Doctor Sabib,—The Raja Sahib has received 
your letter. As the Estate is very short of money 
these days the Raja Sahib expresses his inability to 
pay the money. No doubt when the money is received 
something will be paid. I hope you shall kindly 
excuse the delay in payment. Arrangements are 


being made for money and orders for making collec- 
tions have also been passed.” 


It is argued by the learned Counsel fcr 
the appellant that this document is not 
genuine, that it does not show that it relates 
tothe debt in suit and that Sheo Ratan 
Lal had no anthority to make any acknow- 
ledgment on behalf of the Raja. The plain- 
tiff states that he wrote a letter to the Raja 
asking for his money and ke received a 
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reply Ex. 2. Bheo Ratan Lal states that 
the plaintiff had submitted his accountg tô 
the Estate in 1930 and he wrote Ex. 2 under 
the order of the Raja. We see no reason 
to disbelieve this witness. He is no doubt. 
not in the service of the Raja, but it does 
not necessarily follow from it that he is 
hostile to him, We hold that this docu» 
ment is genuine. It isa clear acknowledg- 
ment of liability, Itis argued that it has 
not been shown that it relates to the debt 


_in question. The plaintif states that he 


had claimed his entire monsy ia his letter 
and he had received this reply. It has not 
been shown to us that the letter sent by. 
the plaintiff was summoned but the Raja 
who was examined after the plaintiff did 
not deny to have received the letter and 
there is nothing to show that the Raja 
owed any other money to the plaintiff when 
this letter Ex, 2 was written. 

It is said that Sheo Ratan Lal had ad- 
mitted that thé Raja. owed money to the 
plaintiff under some pro-noted in 1930. It 
does not appear from this statement that 
the Raja owed money on April 6, 1930 when 
Ex.°2 was written, We think that this 
letter referred to the plaintiff's money due 
on account of his fee and the price of medi» 
cines. Rupees 200 were paid in this account 
on Juné 19, 1930, and Rs. 350, on July 17, 
1930. It appears from these payments that 
they were made as promised on behalf of 
the Raja in the letter Ex. 2. We think 
that taking all the circumstances. into: cone 
sideration this letter Ex. 2 related to the 
debt in suit. 

The other point is whether Sheo Ratan Lal 
had any authority to make a valid acknow- 
ledgment on behalf of the Raja. Sheo Ratan 
Lal states that he wrote this letter under 
the instructions of the Raja, The Raja of 
course denies it but he is an interested 
person, We have held the document to ‘be 
genuine and if it is eo, Sheo Ratan Lal would 
not have written in it that the Raja exe 
pressed his inability to pay. the money, 
without his instructions, We think that the ~ 
letter was written under the instructions of 


the Raja. It was held in Ram Prasad v, - 


Santdin, (A. 1. R. 1927 Oudh, 613) (1), that ` 
letter written by the general agent of the 
debtor at his desire is a valid acknowledg- 
ment, We hold that the letter was written 
at the request of the Raja and so it was a 
valid acknowledgmeht binding on him, 

It has been argued on behalf of the appel- 
lant that Sheo Ratan Lal had no authority 


ure L R1927 Oudh 613; 100 Ind. Oas. 784; 4 OW 
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under the mukhtarnama to make the ac- 
knoyledgment. As the letter was written 
at the desire of the Raja so he had authore 
ity independently of the mukhtarnama, We 
hold that this letter is a valid acknowledg- 
ment. 

The other acknowledgment relied on by 
the plaintiff-respondent is a letter Ex. 3 
written by one Ishuri Prasad. The date of 
this letter is in question but we think it 
is dated July 2, 1932, and not January 2, 
1932. There is a reference in this letter 
to a letter that was despatched a day before 
to the Secretary for taking necessary pro- 
ceedings. This Secretary could only be the 
Secretary of the Trust which the Raja had 
created for paying his debts. The Trust 
was created in May 1932 and so the letter 
could not ba dated January 2. Ishuri 
Prasad the scribe who isthe peshkar of the 
Raja has been produced to prove it. We 
see no reason to disbelieve him. He states 
that he wrote it under the instructions of 
the Raja. He was only a peshkar and he 
“could not write that letter on his own 
authority. It is argued that it is not shown 
that this letter relates to the debt in ques- 
tion. The plaintiff holds a promissory note 
executed by the Raja but it is dated Sep- 
tember 27, 1932. It is said that Sheo Ratan 
Lal admitted that the Raja owed money in 
1930 under some promissory notes to the 
plaintiff. There is nothing to show that 
these promissory notes were outstanding in 
1932... We think that this letter related to 
the debt in question. Ishuri Prasad has 
stated that the letter referred to the entire 
money due to the plaintiff, that is the price 
of medicines and also the promissory note 
etc; He is probably not right in saying 
that it related topromissory note. But even 
if it does relate to both, it would be a 
valid acknowledgment in respect of the 
debt in question as well as in respect of the 
promissory note. In this letter it was 
written that a letter had been despatched 
to the Secretary for taking necessary pro- 
ceedings and that he would complete the 
papers according to the doctor’s wishes or 
he would arrange for payment of the money. 
This amounts to an acknowledgment and 
we think that as the letter was written 
at the desire of the Raja by Ishuri Prasad, 
60 it is a valid acknowledgment, 

We do not consider it necessary to dies» 
cuss whether Ex. 5 ia a valid acknowledg- 
ment or not because the plaintiff's suit was 
within time by reason of the two acknowe 
ledgments which we have held to be valid. 
The suit was instituted within three yeara 
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of the second acknowledgment which was 
within three years of the first. 

The remaining question is one of interest. 
The learned Civil Judge has relied on 
Parshadi Lal v, Brij Mohan Lal, (I. L. R. 
11 Lucknow 575) (2). The law in regard 
to interest has subsequently been laid down 
in Madan Theaters Ltd. v. Narayan Das, 
(1940 O. W. N. 395) (3). A creditor can 
claim interest (1) on the ground of agree» 


_ ment, (2) on the basis of a statute and (3) 
“on the ground of usage. 


The plaintiff did 
not base his case on contract of usage. He 
says that under the practice of bis shop, he 
charges interest at 1 per cent. His practice 
does not amount to usage. The mere writ» 
ing on the bills that interest af 1 per cent. 
will be charged cannot amount to a cone 
tract. The Interest Act is applicable only 
when a notice is given that interest will be 
claimed from the date of demand until the 
time of payment, No such notice was given 
in this case. The plaintiff can, therefore, 
claim interest only under s. 61 of the~Sale 
of Goods Act for the price of medicines 
supplied, .no other statute is applicable. 
Out of the amount claimed the price of 
medicines is Rs. 2,313*8 0. We allow inter- 
est on this amount from October 6, 1933, 
till the date of the application at 6 per cent, 
per annum. 

The result is that we modify the decree 
of the lower Court to this extent only that 
the respondent will get interest on 
Rs, 2,313-8-0 only at 6 per cent. per annum 
and not on Rs, 3,263-8-0. The claim is 
allowed for Rs. 3,263-8-0 with interest on 
Rs, 2,313-8-0 at the rate of 6 per cent. per 
annum from October 6, 1933, till the date 


‘of application that is January 3, 1936, and 


thereafter at the rate of Rs. 3 8-0 per cent. 
per annum till realization, Parties will 
receive and pay costs according to their 
success and failure io both Courts. 


D. Order accordingly. 


(2) 11 Luck. 575; 159 Ind. Oas. 117; 19350 W N: 
1217; 1935 O L R 648;8RO 159; AI R 1936 Oudh 


52. 

(3) (1940) O W N 395; 187 Ind. Oas. 849; 12R O 
408; 1940 OL R 284; A IR 1940 Oudh 257; 15 
Luck. 550. 
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PATNA HIGH COURT 
Criminal Appeal No. 216 of 1940 
December 16, 1940 
ROWLAND AND SHEARER, JJ. 
SUKER DUSADH AND ANOTHER—- 
APPELLANTS : 
versus .. k 
EMPEROR—Oprosits Party 
Criminal trial—Trial by jury—-Misdirection— 
Judge can decide whether confession was voluntary, 
for ita admissibilily—It is for 


CGonfession—Conviction, if can be based on, without 
corroboration. 


Tt is not inconsistent that the Judge should take ` 


upon himself as the Criminal P. O., s. 298 (1) (e) 
requires him to do, the decision, for the purpose 
of admitting a confession into evidenco, that it was 
voluntarily made, while at the same time leaving 
it to the jury, for the purpose of determining what 
weight should be given to it, to decide both whe- 
ther it was true and whether it was voluntary. [p. 
890, col. 2.4 

[Case-law referred to.} 

Where in his charge to the jury, the Judge. said: 
“It is for you to decide whether this statement. 
was made voluntarily or not"; and he continued ; 
‘© Jf you believe the confession to have been 
voluntarily made and if there is no reason to dis- 
believe the statement, it can be used in evidence 
against him (accused) and he can be convicted 
thereon”; 

Held, that there was no misdirection. 

A voluntary and genuine confession islegal and 
sufficient proof of guilt. There is no ruleof law 
that an accused person cannot be convicted on a 
confession made and subsequently retracted without 
independent corroborative evidence. (p. 891, col 1.) 


Or. A. from a decision of the Sessions 
Judge of Gaya, dated August 18, 1910. 

Mr. S.C. Chakravarti, for the Appel- 
lants. 

The Govt. Pleader, for the Orown. 


Rowland, J.—-The appellants Suker 
Dusadh and Bisesar Dusadh have been 
found guilty of dacoity by the unanimous 
verdict of a jury and sentenced under s. 395 
of the I. P.O. Suker to six years’ rigorous 
imprisonment and Bisesar to four years 
rigorous imprisonment. The dacoity was 
o:mmitted on the night of January 9, 1940 
in the house of one Lukhar Mabto in whose 
service Suker had been employed as a 
labourer. 
the facts, the only question we have to 
consider is whetherithere was evidence to 
support the conviction and whether there 
was any misdirection affecting the merits. 
Bisesar had made a confession to a Magis- 
trate implicating himself ag well- as 
Buker. The appellants have been convicted 
on this confession together with the identifie 
cation of Suker by Ramsaran Koeri one of 
the eye-witnesses and of Bisesar by the 


jury to decide ite, 
truth and voluntariness for determining weight to’ 
be given to it—There was, held, no mtsdirection— | 


As the appeal does not lie on. 


` BUKER DUSADH v. EMPEROR (PAT,) 


D 586; (1934) Cr. Cas, 933; 7R 0256; 36 Or. 
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same Ramsaran and another eye-witness 
Basdeo: as having’ been present «and 
taking partin the dacoity. Bisesar, how- 
ever, in his statement at the trialsaid that 
he had made a confession at the instance 
of the Police who beat him severely and 
tutored him to make that statement before 
the Magistrate. In his charge to the jury 
the Sessions Judge said : 


“It is for you to decide whether this statement 
was made voluntarily or not"; 


“and he continued ; :=:4 


“Ifyou believe the confessionto have been volun- 
tarily made and if there is nọ reason to disbelieve 
the statement, it canbe used in evidence against 
him Bisesar) andhe can be convicted thereon.” - 


As regards Suker, he cautioned them 
against adopting the confession of Bisesar 
for the purpose of convicting this accused 
unless there was also satisfactory corrobora- 
tive evidence implicating him. To this 
last observaticn no objection could be or 
has been taken, but we have been asked 
to hold thatthe Sessions Judge misdirected 
the jury in telling them that they were , 
to decide whether Bisesar’s confession was 
made voluntarily or not. 

It is the duty ofthe Judge unders, 298 
(1) (e) of Criminal P. 0. 

“To decideupon all matters of fact which it may 
be necessary to prove in order to enable, evidence of 


particular matters to be given”, - £ 

In Khiro Mandal v. Emperor (1} the 
Judge had left it tothe Jury’: to-:determine 
whether the confession was’ or was not 
voluntarily made; or, in otter words, whe- 
therit was admissible. On appeal, it was 
held that he was guilty of a serious error 
oflaw. The Judge in that particular case 


- hadalso misdirected the jury in telling~ 


them that the onus of proving that a 
confession was not voluntary lay on the 
accused and that “itis not of course possible 
to prove such allegations even if they were - 
true” and this was held also to be a serious 
misdirection. Inthe case of Kashim Ali 
v. Emperor (2) it was said : ‘ 
“The position must now be accepted as- settled 
that the Judge could not leave it to the jury to 
decide whether a confessional statement was 
voluntary or not, It was not open tothe jury to 
reject the statement or accept the same in evidence. 
‘The judge was required to decide the question of 
admissibility ofthe statement on adecision come 
to by him that it was voluntary or not; after the 
Judge's decision on the question of admissibility 
of the confessional statement, depending on its 
voluntariness, has been given, which was binding 
on the jury asa decision on a question of law, the. 


(1) 33 O WN 1112; 125 Ind. Cas. 730; AIR 1929 
Cal. 726; 31 Or, L J 909; 57 O 619; Ind. Rul £1930) 
Oal. 602; (1929) Cr. Oas. 362. 

(2) ATR 1934 Oal 651; 152 Ind Oas. 234; 38 w. 
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Judge was required fo ask the jury to say whether 
the copfessional statement (if it was held to be 
voluntary) was true or not, upon the materials 
before the Court, and so give their verdict on the 
quesiton offact whether the statement was true or 
not. 


. On the other hand, in another casa of 
the Oaleutta High Court decided in 1934— 
Kishort Kishore Misra v. Emperor (3) the 
Judge had assumed to himself the function 
of deciding whether the confessions relied 
on by the prosecution, were voluntary or 
not. He toldthe jury--his conclusion that 
there was no reasonable ground for 
surmising that the confessions were not 
entirely voluntary. He continued as follows: 
“You are bound by my decision’ on this 
point’. The jury, ke said, must proceed 
on the assumption that no undue influence 
was used, that the accused persons were 
warned and so on; and would then have 
to decide whether the accused persons were 
telling the truth when they confessed 
and what weight should be attached to 
their confessions, This was held to bə a 
serious misdirection, It was said that 
although the Judge has to decide the 
question of voluntariness of a confession 
in its bearing upon admissibility, still 
after he has admitted it the jury are 
entitled and must be allowed to consider 
for themselves the question of voluntariness 
in its bearing.upon the ‘ruth of the con- 
fession. © Fash 

In Kashimuddin v, Emperor (4) the 
Sessions Judge had told the jury that it 
was forhimself to.. decide whether the 
confession in the present case was volun 
tary. "I have decided”, he said; 

“that it was voluntary, that warning was duly 
given tothe accused ag required by law, that enough 
time was given tohim to ensurethat the confession 
was really voluntary and that he made it of his 
own accord without any inducement. You should 
take all these points as settled and then decide what 
value should be attached to the confession and 
whether the accused was telling the truth when he 


made it”. : 

The- High Oourt observed that the 
Sessions Judge had committed a serious 
misdirection in telling the jury to take 
all those points as settled, thereby with» 
drawing from them an issue of fact 
relating to the truth of tha confession. 
It was observed that to the extent of the 
admissibility of the confession, it was for 
the Judge to decide whether the confession 


is voluntary. but that when it cams to 

(3) 39 O W N 986; 156 Ind. Oas, 396: AIR 1935 
re 308; (1935) Cr. Cas. 459; 7 R O 700; 36 Cr. LJ 
21 


(4) 62 O 312: 154 lnd. Oas, 273; A IR 1934 Oal. 


853; 390W N 27; (1934) Or. Cas, 1368; 7 RO 440 
(2); 36 Or. L J 485. i i 
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considering the truth of the confession,. 
the two questions of truth and voluntari- 
ness were mixed up, and so they said: 

“If the Judge has to decide the question of 
voluntariness in its bearing on admissibility 
there is no reason why the jury should not consider- 
the question of voluntariness in its bearing on the 
truth of the confession”, f 

They said 

“It would be quite correct for the judge to- 
admit the confession for the consideration of the- 
jury and leave it to the jury to decide whether. 


_ the Police Officer should be believed or not”. 
7, (In a case 


where the Police Officer 
had denied tutoring which the accused. 
“alle ged.) 4 

These successive decisions’ of the Cal- 
cutta High Court may well have left the- 
Sessions Judges in a state ofsome anxiety 
as to what line they could take in charging 
a jury as tothe voluntariness of a confase- 
sion without danger of their direction being, 
treated as a misdirection; and in 1935 a 
Bench, ef three Judges including the. 
Ohief Justice dealt with the question in 
Badan Aliv. Emperor (5) which may be 
taken now to have settled the law so far as. 
Courts subordinate to the Calcutta High 
Court are concerned. The view taken is. 
in general accordance with that in the 
preceding case last cited. The learned 
Chief Justice cited with approval the words 
of Coleman, J. in Burton v. The State (6),. 
me American case in which it was held 
that 

“Whether confessions are voluntarily made or- 
not, we hold, is a question of law, to be deter- 
mined by the Court from the facts, as a condi- 
tion precedent to their admission Having been. 
declared competent and admissible, they are before: 
the jury for consideration.” 

In weighing tha confessions, the jury neces- 
sarily consider those facts upon which their- 
admigsibility as having been voluntarily 
made depends. The Jury may therefore. 
determine that the confessions are untrue 
or not entitled to any weight upon the- 
grounds that they were not voluntarily 
made. The case from which those observa» 
tions were cited was an American case. 
presumably decided on the principles of. 
English common law, or else on Statutes. 
which are not before us. So far as the. 
prinelples of English law are concerned,. 
we May get some guidance from Ibrahim. 
v. The King (7). Lord Sumner delivering 
the judgment of their Lordships referred. 
tə the positive ruie of English Oriminal 

(5) 63 O 833; 165 Ind. Oas, 127; 40 O W N 794; 9 R 
0 343; 37 Or. L J 1084 (F B). 

(6) A L R 107 A 833, 

(7) A IR 1914 P O 155; 23 Ind. Oas 678; 18 O0 W N` 
705; 1 L W 989,15 Or, LJ 326 (P 0). 
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Law that no statement by, an accused is 
admissible against him unless it is shown 
y the prosecution to have been a volun- 
tary statement in the sense that it has 
not keen obtained from him either by 
fear of prejudice or hope of advantage 
exercised or held out by a person in 
authority. Reference is next made to the 
actual objections raised by the appellant, 
and it was observed that ‘logically these 
objections all go to the weight and not 
to the admissibility of the evidence." 

As to the first of these observations in 
the judgment of their Lordships, a ques- 
tion of seme difficulty may arise whether 
in India the burden lies on the prosecu- 
tion to prove tbat a confession was volune 
tary oron the acensed to prove the contrary. 
Tt was said in Queen-Empress v. Basvant 
(8), that the law in India as laid down 
in ss. 24 to 27 of the Indian Evi. Act is 
not the same as in England and that in 
India to require affirmative proof that a 
duly recorded and certified confession 
was free and voluntary, would not be 
‘consistent with the termsof ss. 21 and 24 
of the Evi, Act, It is perhaps not neces- 
sary to go into the question further than 
to say on the one hand that the point falls to 
be determined in India on the terms of the 
‘Statute rather than on supposed principles 
-of Jaw prevailing in another country, and on 
the other that if the procedure laid down 
in 8. 164 of the Criminal P, O. has been 
‘strictly followed and if the Magistrate in 
‘accordance therewith has to the best of 
his ability satisfied himself that the 
‘statement being made to him is voluntarily 
‘made without any influence of fear or 
hope, that is strong evidence to support 
a finding that the confession is voluntary 
‘even if it be assumed that the burden 
‘to prove that fact is on the prosecution. 

_, AS regards the second observation of 
Lord Sumner that the appellant's objections 
were of a nature to go rather to the weight 
“than to the admissibility of the evidence, 
‘It is interesting to compare ss. 24 and 25 
of the Evi. Act and to note that whereas 
in s. 25 the statute enacts that no con- 
fession made to a Police Officer shall be 
proved, the words in s. 24 are quite 
‘different. The section says that a confes» 
sion made by an accused person is irrele- 
“vant in a criminal proceeding if, ete. The 
difference of language between the two 
‘sections seem to run parallel with the 
-distinction drawn by Lord Sumner between 


-matters going to the weight and going 


(8) 25 B 168; 1 Bom. L R 761. 
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to the admissibility of the evidence and 


from this point of view it may fairly be- 


said that it is not inconsistent that thé 
Judge should take upon himsélf.:as the 
Criminal P. O. s. 298 (1) (e) requires him 


to do, the decision, for the purpose of 


admitting a confession into evidence, that 
it was voluntarily made, while at the same 
time leaving it to the jury for the pur- 
pose of determining what weight should 
be given to it, to decide both whether it 
was true and whether it was voluntary. 
This conclusion, I think, is in accord 
with that arrived at in Badan Ali v. 
Emperor (5). From this point of view 
there is no misdirection in the charge 
to the jury in the case before us. So 
far as his own duty in the matter of the 
confession was concerned, if may be pre» 
sumed that the Judge had satisfied himself 
that the confession was voluntary before 
allowing it to gototbe jury. There was 
not a scintilla of evidence except the 
statement at the Sessions trial of the accused 
himself to indicate that he had been 
induced to make this confession by any 
fear or hope held outto him by the Police 
Officer. On the contrary the prosecution 
had proved that Bisesar was arrested on 
January 20, and sent to jail, that while 
in jail and therefore not accessible to 
any Police influence he had more than 
once asked and reminded the jailor to 
arrange for his statement to be taken by 
some officer. A statement was taken from 
him by a Police Officer on January 29, 
and he appeared before a Magistrate and 
made a confession tohim on February 1, 
1940. The record of the confession 
stows that the Magistrate took all proper 


precautions and thé Magistrate has himeelf.: “ 


been examined ssa witness. ‘There can be 
no doubt that the Sessions Judge rightly 
allowed this confession to go to the jury. 


It was contended then that the confes- 
sion having been retracted no weight 
should have been attached to it even 
against the pereon making it still less as 
against the co-accused and authority for 
thie contention was sought in Queen» 
Empress v. Rangi (9), a case which ona 
difference between two Judges was decided 
in accordance: with the opinion of a third 
Judge. The decision of that case does not 
appear to have been followed in succeeding 
cases ofthe same High Ovurt, for instance 
Queen-Empress v. Raman (10) or Kesva 


(9) 10 M 2995; 2 Weir 361. bi 
(10) 21 M 83; 2 Weir 503. 
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Pillai v. Emperor (11); nor does such a 
view ,appear to have been taken in the 


other High Courts. The view generally . 


accepted has been that laid down'in Emperor 
V. Kheré (12), a decision repeatedly followed 
both in that Court and in other Courts. 
“In this Court there is a series of cases 
from Guju Majhi v The King Emperor 
(13), to King Emperor v, Mangru Kisan (14), 
The view here taken accords with the 
Allahabad view and that of the Lahore 
High Court in Partap Singh v. The Crown 
(15). There are some cases in the Calcutta 
High Court in which it is suggested that 
a conviction ought not to be foundéd on 
the -confession of its maker alone without 
material corroboration, but this is not a 
rule of law, As far back as in Queen 
V. Jhurree (16), it was held that a volun- 
tary and genuine ccnfession is legal and 
sufficient preof of guilt and this decision 
has never been overruled though it has somee 
times been said that the rule of prudence 
is in favour of seeking corroboration of 
a confession which has been retracted. 
In the latest decision shown to us Emperor 
v. Kutub Bux (17), it was said that there 
was no rule of law that an accused person 
cannot be convicted on a confession made 
and subsequently retracted without indepen: 
dent corroborative evidence, The point, 
however, hardly arises here for against 
both the appellants there wasin evidence 
not only the confession of Bisesar but the 
direct evidence of the identifying witnesses 
to whom I have already referred earlier. 
There is no defect therefore in the 
‘charge and the verdict cannot be success- 
fully attacked in this appeal, As regards 
the sentence I am unable to regard the 
sentence of six years on Suker and four 
years on Bisesar as being in any way 
excessive, and I would dismiss the appeal. 


Shearer, J.—I agree. 


8, Appeal dismtssed. 


(11) AI R 1929 Mad, 837: 125 Ind. Oas. 77; 30 L 
W 642; 57 ML J 681; (1929) M W N 901; 53 M 160; 
31 Or. LJ 768; Ind. Rul. (1930) Mad. 733; (1929) 
‘Or,. Cas, 485. 

(12) 29 A 434;4.A L J310; A WN 1907, 140. 

(13) 2P LJ 20; 38 Ind. Oas. 1005; 18 Or, L J 445, 

(14) 16 Pat. 612; 173 Ind, Oas. 507; A IR 1938 Pat, 
aie 19 PL T 104; 10 R P 418; 4B R 284; 390r, L 

25, 

(15) 6 L 415; 93 Ind.. Oas. 978; A IR .1925 Lah. 
605 (2); TL LJ 482; 27 Or. L J 514; 2 L O 72. 

(16)7 W R Or. 41, 

(17) 50 488; 126 Ind. Oas. 547; AIR 1930 Cal. 
Da Ind, Rul. (1930) Cal. 739; (1930) Or. Cas. 
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NAGPUR HIGH COURT 
Second Appeal No. 112 of 1938 
September 9, 19140 

Nryoat, J. l 
Shri MADHAORAO NARAYANRAO 
GHATATE—APPELLANT 
versus 
HANMANT AND oTHERs—~ResPonDENTa 

Limitation Act (IX of 1908), Art. 90— Master 
alleging defalcaticns on part of servant—Dates of 
knowledge of defalcations not alleged—Art. 90 
doss not apply—Stamp Act (II of 1899), Sch. I, 
Art, 1, s.35—Admission of correctness of account, 
whether acknowledgment to supply evidence of debt 
within Art. 1, Sch. I, Stamp Act~Document not 
basis of suit, not being instrument of obligation— 
Whether can be used as piece of evidence in support 
of plaintiff's allegation. 

Where the master alleges that certain defalca- 
tions had been discoverd after the servant left the 
service, but the precise date or dates on which 
they came to his knowledge is not stated, the 
limitation article applicable would not be Art. 90, 
Lim, Act. 

An admission of the correctness of accounts is 
not the same as acknowledgment of liability. 
The debtor's admission taken on a memo so 
that he might not subsequently dispute its correct- 
ness cannot be regarded as an acknowledgment 
under Sch. I, Art. lof the Stamp Act executed to 
supply evidence of the debt. 9LInd. Oas, 494 (1), 
168 Ind. Oas. 413 (2) and 174 Ind. Oas. 585 (3), relied 
on, 

Where the unstamped document was not the basis 
of the suit, it neither being used by the plaintiff 
as an instrament ofobligation nor as an acknow- 
Jedgment to extend limitation but the suit is to 
enforce an oral promise to pay the amount which the 
defendant had failed to account for, the document 
produced can be used as a piece of evidence in 
support of the plaintiff's allegation, 134 Ind. Cas, 
283 (4), relied on, 


S. A. from the appellate decree of the 
Court of the Third Additional District 
Judge, Nagpur, dated November 25, 
1937. 


Mr, G, J. Chati, for the Appellant. 
Mr. R, N. Padhye, for the Respondents, 


Judgment.—This is a plaintiff's appeal 
from the concurring judgment of the Third 
Additional District Judge, Nagpur, in 
Civil Appeal No. 41*A of 1937 delivered on 
November 25, 1937. 

The respondent No. 1 Hanmant was io 
the service of the appellant as Kamdar, 
that is agent, up to May 18, 1930, if nob 
July 18, 1930. During the period of his 
service he failed to account for certain 
sums for which he was accountable. Some 
time after he left the service it was dis- 
covered that he had not accounted for 
several sums aggregating Rs. 577-1-9. 
When he was confronted he admitted the 
correctness of the total amount found due 
by him, and he signed the memo of 
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accounts, Ex, P-26 dated August 2, 1931, 
expressly admitting its cérrectness and 
agreed to pay on the next day, that is 
August 3, 1931, The suit was contested 
on various grounds of which the ground 
of limitation alone is material for this 
appeal, as the other contentions of the 
defendant were -negatived by both the 
Oourts below. On the issue of limitation 
the trial Court held that the cause of 
action for the suit had arisen on May 19, 
1930, when the respondent left his service 
and that the memo of accounts, Ex. P-26, 
which bore. his signature was inadmiesible 
on account of its being unstamped so 
that it could not be used forthe purpose 
of extending limitation. In the lower Ap- 
pellate Court it was argued that the memo 
of accounts, Ex. P-26, was an account 
stated within the meaning ‘of that ex- 
pression used in Art. 64 of the Lim. Act 
and that the suit which was filed on the 
last day of three years’ period of limita: 
tion prescribed in that article should have 
been held to be within time. The lower 
Appellate Court overruled the contention 
that the case fell within the Art. 64 and 
also that the memo of accounts was ade 
missible although unstamped. The lower 
Appellate Court disbelieved the evidence 
produced by the plaintiff to prove that 
the sureties were present when respon- 
dent No. 1 signed the memo of accounts 
on August 2, 1931, and that they joined 
with him in the promise to pay the amount 
on the next day. 

In this Court the plaintiff's claim is 
sought to be put on a much wider basis 
so as to bring the case within Aris. 90, 
64 and 57 of the Lim. Act. The con- 
tents of tke plaint no doubt countenance 
the argument to some extent. The plaint 
states that defendaut No. 1 Hanmant was 
in the plaintiff's service till July 18, 
1930, and that he had not accounted for 
certain sums aggregating Re. 577-1-9, Then 
it alleges that these sums were discovered 
afterwards and states : 

“He being called upon to account admitted 
these items and admitted his liability for the total 
amount of Rs, 577-1-2 on August 2, 1931. He had 
Promised to return the amount on August 3, 1931, 
but he did not turn up as promised." 

There is indeed the allegation that cer- 
tain defaleations has been discovered 
after tbe respondent No. 1 left the 
service, but the precise date or dates on 
which they came to his knowledge is not 
stated as would have been done had the 
Plaintiff intended to bring his case under 
Art. 90 of the Lim. Act. The argument 
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as to the application of Art. 90 myst 
therefore fall to the ground. As to the 
application of Art. 64 there has been a 
good deal of argument whether the memo 
of accounts, Ex. P26, 
as an account stated, but it appears to 
me totally irrelevant in view of the claim 
as laid in the plaint. The plaintiff did 
not allege that he was suing on the basis 
of the memo as an account stated but he 
alleged that he was suing to enforce a 
promise to pay certain amount on 
August 3, 1931. The plaintiff described 
his cause of action as having arisen not 
on August 2, 1931, but on August -3, 
1931; see para. 1 (b). In his rejoinder 
filed on July 6, 1935, he reiterated that 
the respondent had agreed to pay the 
money on August 3, 1931. In para. 5 of 
the rejoinder, he again makes it clear that 
the suit. was not time-barred owing to the 
agreement to pay on August 3, 1931. 
The evidence of P. W. No. land P. W. 
No, 2 is directed to prove the respon, 
dent's promise to pay on August 3, 
1931. In view of these facts on the 
record it js not open to the appellant to 
shift his ground in second appeal. 

Although the case does not fall under 
Art. 90 or Art. 64 of the Lim. Act for 
the reagons stated above I am unable to 
agree with the Courts below that the 
suit was liable to be dismissed on the 
ground of limitation. Exhibit P-26 con- 
tains the various items which the respone 
dent No. 1 had failed to account for and 
the respondent signed that document 
admitting the various sums. Thera is 
nothing to show thal it was meant to be an 
acknowledgment io serve as evidence of 
liability. An admission of the correctness 
of accounts is not the same as acknow- 
ledgment of liability. The respondent's 
admission was taken on that memo so 
that he might not subsequently dispute 
its correctness. That document therefore 
could not be regarded as an acknowledg- 
ment under Sch. I, Art. 1 of the Stamp. 
Act executed to supply evidence of the 
debt. In Nagappa Chetty v. IV. A, A, R. 
Firm (1) it was held that a letter ad- 
mitting that a certain account sent to 
the writer of it was correct did not re- 
quire any stamp: see also Muthayyan 
Swaminatha Sastrial v. S. Narayanswami 
Sastrial (2) and Ramprabha Ojha v, 


1) 48ML J 306; 91 Ind. Cas, 494; AIR 1825 Mad, 
1215; 22 L W 12; (1925)M WN 484. 


could be treated- 


i (2) AIR 1936 Mad, 936; 168 Ind. Oas. 413;°9 RM” 
70. 
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Bishunath Ojha (3). That document was 
thérefore admissible ouly to the extent of 
proving the admission by, the respondent 
of -the ‘correctness of the memo of accounts. 
Eyen assuming that it was inadmissible 
the Courts below failed to see that the 
# document was not the basis of the suit, 
It was neither being used by the plaintiff 
as an instrument of obligation nor as an 
acknowledgment to extend limitation. The 
suit was to enforce an oral promise to 
pay the amount which the respondent 
had failed to account for and the docu- 
ment was produced only as a piece of 
evidence in support of the plaintiff's 
allegation. In Mohan v. Ramji (4), it was 
pointed out that even when a promissory 
note fails for want of necessary stamp a 
suit- would lie on the basis of an oral 
agreement to pay the debt. There is 
very clear evidence consisting of- the tes- 
timony of Ganpat (P. W. No. 1) and 
Sakharam (P, W. No, 2) to prove the 
plaintifi’s allegation as to the defendant’s 
admission of his liability and promise to 
pay the sum due by him on the next 
day. That evidence is confirmed by the 
memo of accounts which bears the rese 
pondent’s signature. There can be no 
question that the promise was made be- 
fore the claim had become barred by time 
whether the defendant left service on 
May 18, 1930, as he alleged or on 
July 18, 1930, as the plaintiff alleged, 
the plaintiff was entitled to ask for ren- 
dition of accounts within three years from 
either date. The respondent No. 1 ade 
mitted the liability within one year, 
that is on August 2, 1931, and his pro- 
mise to pay that amount was to pay a 
lawful debt. The suit must be held to be 
within time as against respondent No. 1. 


As to respondents Nos, 2 to4 the suit. 


has rightly been thrown out. The plain- 
tiff alleged a fresh agreement with the 
principal debtor and in order to impose 
its obligaticn on the sureties pleaded that 
they had also joined in the promise to 
pay. The lower Appellate Court has dis- 
believed the plaintiff's witnesses as being 
interested in the plaintiff. The absence 
of their signature on the memo of ac 
counts gces to & great extent to dis- 
credit the statement of the plaintiff's wit- 
nesses who are his servants. 

The result is that the appeal succeeds 


(8) A PR 1938 Pat. 139; 174 Ind. Oas. 585; 10 R P 
525; 4 BR 461. 
~ (4) PNL R56; 134 Ind. Oas. 283; AIR 1931 Nag. 
113; Ind. Rul. (1931) Nag. 155. 
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as against the respondent No, 1 Hanmané 
only and fails as against respondents 
Nos. 2 to The respondent No 1 
Hanmant will pay the costs of the plain- 
tiff in all Courts and the appellant will 
pay the costs of respondente Nos, 2 to 4 
in all Courts, 
D. Appeal allowed. 
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PATNA HIGH COURT 
Oriminal Revision No 733 of 1940 
January 3, 1941 
Dravus, J. 

PRASAD GARERI—Patrrroner 
VETSUS 
Mst. KESARI AND ANOTARR——OPPOSITE 
Party 

Criminal Procedure Code (Act V of 1898), ss. 488, 
439—Order under, for maintenance of children, 
when can be passed—TLilegitimacy of child—Burden 
of proof—Uncorroborated statement on oath of 
mother, value of—Revision to High Court without 
moving lower Courts to make reference—Reviston 
admitted and records called for—~Objection to its 
maintainability should not be entertained, 

No order can be passed against a person for 
maintenance under s. 488, Oriminal P. O., unless 
neglect or refusal to maintain his children is brought 
home to him. 

It is for the mother to show that the child was 
born of the person against whom a maintenance 
is claimed, before such person could be called upon 
to disprove it, It is settled law that it is prima facie 
improper to accept without corroboration the mere 
statament on oath of the mother who asserts that 
a certain man to whom she is not married is the 
father of her child. 189 Ind. Oas. 105 (1), distin- 
guished. f a 

Ordinarily, applicants in revision ought first to 
move those lower Courts which have the power to 
make a reference to the High Oourt, but once an 
application in revision has been admitted and the 
record called for, an objection on the ground of 
departure fromthe practice of not interfering in 
revision unless lower Courts of revision have first 
been moved should not thereafter be entertained, 
77 Ind. Oas. 990 (2) and 145 Ind. Oas, 977 (3), re- 
lied on. ot 

Or. R. against an order of the Sub-Divi- 
Sional Magistrate, Buxar, dated September 
2, 1910. 


Mr. Harians Kumar, for the Petiticner. 


Mr. D. N. Varma, for the Opposite 
Party. 


Dhavle, J.—This is an application in re- 
vision against ao order of maintenance 
passed under s. 488 of the Crimiaal P.O. 
On May 13, last, Mst. Kesari, the mother of 
two boys aged 6 and 3 from her hues- 
band Radha Gareri, fled a petition before 
the Sub-Divisional Magistrate of Buxar, 
saying that during her husband’s absence .- 
in Burma she had contracted illicit inti- 
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macy with his elder brother, Prasad 
Gareri, and thus given birth toa girl after 
her husband's return, and that she had 
been turned out of the house along with 
the children (the girl being then about a 
month old) and asking that she be given 
Rs. 15 a month as maintenance for the 
children from Radha and Prasad. Upon 
this the then Sub-Divisional Magistrate 


called upcn the two brothers to show cause ` 


why they should not pay Rs, 5 each as 
maintenance to her, Radha showed cause by 
means of a petition saying that he had 
been away in Burma for three years, that 
he had not turned his wife out, but that 
he was.unable to live with her for fear 
of being ex-communicated and was tco poor 
to pay maintenance; and he prayed that 
his own two children may be made over 
to him. Prasad said that he had been in 
Burma with bis brother Radha, that in 
their absence Kesari had conceived through 
an unknown “person” at her nathar 
(father’s house), that he had only’ come 
home on receipt of a telegram from Radha 
regarding the -birth of the third child, that 
they asked the woman to give them the 
two boys of Radha and go back to her 
parents, and that she had left with the 
children and then filed her petition at 
the instance of their enemies. Ouriously 
enough, Kesari admitted in her cross-exa- 
mination in July that “Sheodhari and 
Girwardhari have.made me file this petition 
against Prasad owing to their own grudge”, 
and said that her husband was “an idiot". 
The case was-disposed of in September 
by a succeeding Sub-Divisional Magistrate 
who recorded the evidence of two witnesses 
for Met. Kesari and five witnesses for 
Prasad Gareri but apparently considered 
it unneceseary to discuss it and delivered 
a short judgment, making whathe called 
“the order against the O, P.” 

The appiication in revision is filed by 
Prasad Gareri, on whose behalf it has 
been contended that the order of the 
Magistrate is without jurisdiction and is 
further, on his own showing, unsound in 
law. Radha Gareri has not applied in 
revision, but the whole record is before 
me. and the order of the Magistrate so 
far it affects him also can be dealt with 
under s. 439of the Oriminal P. O. especi- 
ally as Prasad has urged that there is no 
finding of neglect or refusal to warrant any 
order of maintenance af all, 

Allthat the learned Magistrate has said 
about Radha is 

“Since the mother has been turned out, I think 
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that the claim of maintenance of the two legitimate 
children must be considered. It hasnot been shown 
to me that the Ist party i, e. Radha would maintain 
them. I would, therefore, include these children also 
along with the 3rd born of Prasad as entitled to be 
maintained by the Ist party.” ‘ 

Section 488, however, only gives jurisdic- 
tion to make an order of maintenance for 
the children against the father if it is 
shown that having sufficient means he has 
neglected or refused to maintain them 
the children in this case being clear- 
ly too young to maintain themselves. 
Kesari did say that she had been 
turned out of the house by Radha, 
but the learned Magistrate does not seem 
to have considered whether that was really 
so as against Prasad’s counterversion that 
she had left the house on account of 
caste troubles. Radha had stated in his 
petition that he was willing to maintain 
his children, and had asked the Magis 
trate to have those children made over to 
him. It isnot clear how far this attracted 
the notice of the Magistrate, who appas, 
rently took Radha’s willingness to mains 
tain the children to be a matter not of 
Radha’s own intention, but of evidence 
aliunde. It was buttwo days before her 
petition of May that Kesari had, according 
to her story, been turned out, It could 
not be assumed in the circumstances that 
Radha had neglected or refused to maine 
tain his two little boys, nor does the judg- 
ment of the learned Magistrate go far to 
show that he was aware that no order 
could be passed against Radha under 
s. 488, unless neglect or refusal to maintain 
his children was brought home to him 
or to show that he hasin fact found such 
neglect or refusal on the evidence, In 
case of neglect or refusal Radha was, of 
course, bound to maintain his two children, 
but the order passed against him, further, 
merely assumes that he had means enough 
to pay Rs. 5 a month. 

As regards Prasad Gareri, the learned 
Magistrate began by observing that “since 
the absence in Burma has provided both 
the cause and excuse in this case, the onus 
of the excuse fell on the opposite party". 
What exactly he meant by “cause and 
what by ‘excuse’ is far from clear; but 
it seems clear that according to him it 
was for Prasad to prove that he was not 
the father of the illegitimate child. Indeed, 
he preceeds to say that it has nowhere 
been proved before him “that Prasad was 
in Burma, for a period before the birth cf 
this illegitimate child jong enough to place 
the absence of his paternity of that child 
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beyond any doubt, But surely it was for 
8teKesari to show that the last child was 
born of Prasad before the latter could be 
called upon to disprove it, and it is settled 
law that itis prima facie improper to ac- 
cept without corroboration the mere state- 
ment on cath of the mother who asserts 
that acertain man to whom she is not 
married is the father of her child. The 
learned Advocate for Mst. Kesari has con- 
tended that as in Bathulu Bhagirathi vV. 
Bathulu Lakshmi Devi (1), tte uncorrobc- 
rated evidence of the wife could be accept 
ed; but in that case the evidence 80 ac- 
cepted only related to the question of how 
the wife had been treated by her husband, 
In the present case evidence was given on 
behalf of Prasad that Mst. Kesari had her- 
self told Kalbal Ahir, the chaukidar, that 
her daughter was born of Radha. Refer- 
ting to this, the learned Magistrate says 
that the only point for him to consider is 
“the evidence of Kalbal Ahir as tested in the 
light of the statement of the petitioner. Mst. Kesari 
esaid that her child was reported tothe chaukidar 
as being the child by Prasad. I do not believe the 


oral statement of Kaibal that the petitioner had 
told him that her daughter wasborn of Radha.” 


Be goes cn to say that 

“the paternity of Radha (sic) of the 3rd child of 
Mst. Kesari has not been disproved. The one con- 
vincing proof has not been produced, while the 
petitioner has proved that safficient opportunity ob- 
tained for Prasad to commit adultery with her. Her 
explanation of hisconduct after his knowledge that 
she had conceived by him is adequate to explain his 
movements.” 

There is no referencein the judgment to 
any evidence by which the woman could 
be said to have proved that Prasad had 
any opportunity of illicit connection with 
her before going to Burma, to return after 
the birth of the baby, Prasad’s case, more- 
cver, that he was away in Burma all the 
time was supported by some witnesses, 
whose evidence the Magistrate has not con 
sidered at all. The learned Magistrate 
apparently began by accepting the woman's 
story without any corroboration and dis- 
believed the chaukidar for no other reason 
than that her story was to be taken as the 
“test” of truth, and without noticing her 
admission that Kalbal has no enmity with 
her. It is again without reference to any 
evidence adduced by Mst. Kesariin sup- 
port of her story that the Magistrate refers 
to Prasad’s failure to produce “the one 
convincing proof.” It was clearly -necese 
sary in a case of this kind to consider 
the evidence on behalf of the woman ; and 
it seems extraordinary that the learned 

(1) 2° P L T 824; 189 Ind, Cas, 105; AIR 1940 
Pat, 242; 41 Cr, Ld 718; 6 B R 760; I'R PTL, 
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Magistrate should not even have referred 
to her admission that Sheodhari and Gir- 
wardhari had made her: file the petition 
against Prasad owing totheir own grudge. 

It has finally been contended on behalf 
of Mst. Kesari that the application in re- 
vision should not he allowed because it 
was made direct to this Court. This, how- 
ever, dces not appear to be a fatal objec- 
tion. A direct application seems (from the 
report in 21 P. L. T.) to have been eniertain= 
ed by my Lord the Chief Justice in Bathulu 
Bhagtrathi's case (1), to which I have al- 
ready referred. In Abdul Matlab v. Nanda 
Lal Khatel 2), the learned J udges recog- 
nized that ordinarily applicants in revi- 
sion ought firat to move those lower Courts 
which have the power to make‘a reference 
to the High Court, but the application have 
ing been heard and the rule having been’ 
granted, they not only-’declined to dis- 
charge the rule on the ground that the 
application had been made direct but held 
that they were bound to dispose of it on 
the merits, The point was also considered 
by a Full Bench of the Allahabad High 
Court in Shailabala Dasee (Bisheswar 
Prasad Sinha) v. Emperor (3), where it 
was held that once an application in revi- 
sion has been admitted and the record 
called for, an objection on the ground of 
departure from the practice of not interfer- 
ing in revision unless lower Oourts of 
revision have first been moved should not 
therefore be entertained. 

The result is that the application of 
Prasad Gareri must be allowed, and tha 
order directing him to pay Rs. 5-a month 
for the maintenance of the recently born 
child of Mst. Kesari set aside. The order 
requiring Radha Gareri to pay a similar 
amount for the maintenance of his two 
children must also be set aside. The Magis- 
trate will now rehear tha parties and dis- 
pose of the case in accordance with the law. 


8. Application allowed. 


(2) 50 O tt 77 Ind. Oas. 999; A I R 1923 Oal: 674; 
25 Or, LJ 5 
(3) 56 A 158; 145 Ind. Oas. 977;A IR 1933 All. 
678; (1933) A L J 1059: 34 Or. L J 1115; 6R A 216; L 
4 A 386 Or; (1933) Or. Cas, 1190 (F B). 
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MADRAS HIGH COURT 
‘Civil Revision Petition No. 1129 of 1939 
December 11, 1939 
| Leaca, O. J. AND KRISANASWAMI 
AYYANGAR, J. 
‘CHIDAMBARAM ORETTIAR—PETITIONER 


versus 
MUTHUKUMARASWAMI OHETTIAR— 
RESPONDENT 

Madras Agriculturists’ Relief Act (IV of 1938), 
‘ga. 19, 28 (1), (2) (©, rules under, ir. B—Rule 8, if 
-retrospectite. 

There is nothing inthe Mad. Agri. Relief Act 
or in the rules that retrospective effect should be 
‘given to the amended rules. The amendments to 
‘the rules are not of adeclaratory nature. Rule 8 
makes an entirely new provision. This being the 
‘case it cannot have retrospective effect in the ab- 
-sence of a provision to that effect. Where the 
rules are amended long after revision petition 
-under s. 19 had been filed and long after the period 
of limitation for an appeal had expired the objec- 
tion that the petition does not lie by reason of the 
-amendment of the rules must be rejected. 

Cc. R. P. to revise order of the District 
Munsif, Cuddalore, dated May 4, 1939. 

Mr. A. C. Sampath Ayyangar, for the 
Petitioner. 

Mr. T. E. Ramabadhra Chariar, for the 
(Respondent. - 

Leach, C. J.—The petitioner claims to 
‘be an agriculturist within the meaning of 
the Mad. Agri. Relief Act, 1938. On 
-October 8, 1938,. he filed an applica- 
tion in the Court of the District Munsif of 
‘Cuddalore asking for the amendment under 
‘8, 19 of the Actof a money decree which 
had been passed against him. By an order 
‘dated May 4, 1939, the District Munsif 
dismissed the application. The petitioner 
then filed the application now before us 
asking this Court to reverse the District 
Munsif’s decision under the powers of revi- 
gion conferred by s, 115, Civil P. O. The 
respondent says that the petition does not 
lie because the Govt. has amended the 
rules framed under the Act and by the 
amendment has provided for an appeal 
against an order passed under s. 19. The 
petitioner contends that the new rules can- 
not have retrospective effect. This question 
ealls for decision before the Court examines 
the reasons advarced by the petitioner. for 
the order which he seeks. 
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The amendment of the rules framed 
under the Act was made by an order of 
the Govt. dated October 27, 1939. “The 
amendment is said to have been made in 
exercise of the powers conferred by sub- 
s. (1} and cl. (cì of subss, (2) of s. 28 of the 
Act. By the order r. 8 was added to the . 
rules and this rule intér alia provides that 
an appeal shall lie from an order under 
s. 19 amending or refusing to amend a 
decree or entering or refusing to enter satis- 
faction in respect of a decree, as if the order 
related to the execution, discharge or satis- 
faction of the decree within the meaning of 
s. 47, Civil P. O., 1908. Sub-s. (1) of s. 28 
of the Act states that the Provincial 
Govt. may make rules for carrying into 
effect the purposes of the Act. Sub-section 
(2) (e) says that in particular and without 
prejudice to the generality of the power 
conferred by sukes. (1) the Provincial 
Gcvt, may make rules for removing any 
difficulty in giving effect to the provisions 
of the Act. The Oourtis not called upon in 
this case to decide whether under s. 28 the” 
Govt. has power to make provision for 
appeals by amendment of the rules, 


because it is quite clear that the amended 


rules cannot have retrospective effect, and, 
therefore, they do not govern the present 
case. There is nothing in the Act or in the 
rules which supports ‘the respondent's con- 
tention that retrospective effect should ‘be 
given tothe amended rules. Tha amend- 
ments to the rules are not of a declaratory 
nature. Rule 8 makes an entirely new ‘pro- 


vision. This being the case it cannot have 


retrospective effect in the absence of a pro- 
vision to that effect, The rules were amend- 
ed long after this petition had been filed 
and long after the period of limitation for 
an appeal had expired. Therefore, the ob- 
jection thatthe petition does not lie by 
reason of the amendment of the rules must 
be rejected. (Their Lordships then dealt 
with the merits of the case and concluded.) 
The petition will be allowed and the case 
remitted to the District Muneif to deal with 
it in accordance with law. The petitioner 
is entitled to his costs. 


N.“6. Petition allowed. 
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Administration — Administration suit — Decree 
against ward of Court of Wards—-Egxscution of— 
Leave of Court'of Wards not obtained—Adminis- 
tration suit for its satisfaction, if can be 
maintained. 

To maintain an administration suit a decree-holder 
must have a decree which can be enforced, Where the 
leave of the Court of Wards has not been obtained, 
under g. 60-A a decree against the ward cannot be 
executed and‘ the decree-holder cannot maintain an 
administrative suit solely for its: satis faction. 
Lacumi NABAYAN y, MUHAMMAD MEHDI Pat. 387 

Mere non-payment of debts of deceased, if 
amounts to maladministration, 

Mere non-payment of the debts of the deceased is 
not maladministration, Laoamr NARAYAN v, Musame 





MAD MEHDI Pat, 387 
Ssu Succession Act, 1926, s. 222 665 
‘Advancement. Sze Benami transaction 873 


, Adverse possesslon—Wagi invalid—Possession of 
mutwalli 45 not adverse, 

If the wagf is valid no question of adverse pos- 
session onthe part of the mutwalli arises, for he is 
then in possession lawfully, as manager of the en- 
dowment. If the wagf is invalid the possession of 
a mutwalli, on the supposition that it is valid, is 
still the possession of amanager not his own pos- 
session in his personal right. His possession was 
in the case where the wag/ was invalid, the posses- 
sion for the rightful owner, not the possession of a 
wrong-dcer, MOHIUDDIN AHMED v, Sorta Kuaton 

Cal.693 


Agra Tenancy Act (Ill of 1926), 8, 3 (11)— Hold- 
ing of two biswas—Buiiding of akhara on half, 
tf improvement. 

The construction of a building for ekhara on one- 
half ofthe holding consisting of two biswas cannot 
be: said to be suitable to the holding and consistent 
with the purpose for which it was let and hence is 
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Agra Tenancy Act—contd, 
not “ improvement ” within the meaning of s. 3°(11). 
Snantr Sagur Das v. AsHArrtiSInanu AIl 496 FB 
s, 81, Ser Agra Tenancy Act, 1926, 9. 85 
496F B 
ss. 85, 84,120, 230— Suit against fixed 
rate tenant for demolition of building and per- 
manent injunction—Civil Court's jurisdiction, if 
barred by 8.280 read with 8.120, merely because 








question of improvement is involued—Civtl Proce. 


dure Code (Act V of 1908), s. 9, tf applies. 

The words “ in this section © show clearly that 
cl. (3) of 8, 85 is referable to s. 84 equally with 
els. (1) and (2). A fixed rate tenant having been 
specifically exempted from ejectment bys. 84, the 
provision in s. 85 which allows a land-holder to 
sue for injunction etc, in lieu of or in addition to 
suing for ejectment, can have no application what- 
soever to a fixed rate tenant. Hence a suit by the 
lambardar against a fixed rate tenant for demoli- 
tion of building and a mandatory injunction res- 
training him from making any construction in 
future does not lie to the Revenue Court under 
s. 85, fection 230 read with s, 120 does not bar 
the jurisdiction of the Oivil Oourt to entertain 
such suit merely because a question of improve- 
ment is involved. On the contrary the Oivil Court 
is competent to try such a suit by virtue of s. 9. 
SEANTI Bagur Dagvy. ASHARFISINGa All. 496F B 

"ss. 109, 3 (11)—“ Improvement " in s. 109, 
meaning of—Position of fized rate tenant, if 
affected by 8. 117, Transfer of Property Act 

IV of 1982)--Fized rate tenant, tf can make 

construction other than improvement within mean- 

ing of s. 3(11). ios 

There igno obligation on the plaintiff to claim 
that the building which has been putup is not an 
improvement within the meaning of the Act, It is 
open to the defendant, if he so desires, to apply to 
the Revenue Gourt under s.120 for a decision as 
to whether the building is an improvement as de- 
fined in the Act and to pray for a_ stay of pro- 
ceedings meanwhile in the Oivil Oourt. 

“Improvement” in s. 109 means any improve- 
ment as defined in s, 3 (11) and by necessary im- 
plication it- excludes any work which does not 
satisfy these conditions, Section 109 of 4ct read 
with the definition of “land "in s. 3 (2), was a 
recognition by the Legislature of a limitation of 
the fixed rate tenant's beneficial user, such limita- 
tion arising out of the restrictive covenant—whe- 
ther such covenant may have been expressed or 
implied—which was originally entered into by the 
fixed rate tenant's predecessor and his landlord 
prior to the permanent settlement. The fixed rate 
tenant's position must rest upon the provisions of 
Act IIT of 1926; it is in no way affected either 
by the T. P. Act or by any other Act of the Legis- 
lature intermediate between the permanent settle- 
ment andthe Agra Ten. Act, 1926, or in any other 
manner or by any other circumstance, Hence a 
fixed rate tenant is not entitled to make any con- 
struction which does not qualify asan imprison- 
ment within the meaning of s.3 (11). SHANTI SARUP 





Das p. ASHARFI SINGH Al, 496 F B 
— s. 120. Bes Agra Tenancy Act, 1926, 8. 85 
496. FB 





s. 227—Defendant the sole owner of patti 
usufructuarily mortgaging his half share in patti 
including sir and khudkasht land appertajning to 
it to plaintif —Defendant acquiring ex-proprietary 
right in half of sir and khudkasht land—Defen- 
dant continuing in possession of entire sir and 


.the sir and khudkasht land that did not 
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khudkasht—Plaintif/ ia entitled to profits of one- 
Jourth of sir land. 

The component parts of sir rights are proprietary 
rights and cultivatory rights. In other words, a 
sir holder has two distinet rights vested in him, 
viz., proprietary rights and cultivatory rights. On 
a transfer being effected by a sir holder of his 
proprietary rights he retains his cultivatory right, 
and it is this cultivatory right which takes the 
form of ex-proprietary tenancy. An ex-proprietary 
tenant becomes the tenant not only of the transferee 
but of the entire co-parcenary body. 

The defendant who was the sole owner of a 
patti usufructuarily mortgaged his half share in 
the patti including the sir and khudkasht land to 
the plaintiff. On the execution of this mortgage, 
the defendant acquired ex-proprietary rights in half 
of the sirand the khudkasht land, but no proceed- 
ings under s. 36, Land Recovery Act (III of 1901), 
were taken with the result that the area in which 
ex-proprietary rights were acquired was not specifi- 
ed and no rent was fixed. The defendant continued 
R Boseeselon of the entire sir and khudkasht 

and: 

Held, that by virtue of the mortgage, the plaintiff 
acquired proprietary rights tothe extent of half in 
the entire patti including the sir and khudkasht land, 
Therefore, the proprietary rights in that portion of 
ecome the 
subject of ex-proprietary tenancy became vested in 
the plaintiff and the defendant in equal share, As 
half of the sir and khudkasht land did not become 
subject to ex-proprietary tenancy the plaintiffs and 
the defendant were entitled to proprietary rights in 
the half area in equal shares. The plaintiffs were 
therefore, entitled to profits of ‘one-fourth of the sir 
land, Morar Misrr e. Goran Lan All, 255 
——— 8, 230. Sze Agra Tenancy Act,1926, s. 85 

496FB 


Arbitration. 

Sze Criminal Procedure Code, 1898, s. 145 16 
` Ses Execution 583 
Misconduct—Unreasonable delay amounts to 

misconduct, : 
` Unreasonable delay onthe part of the arbitrator 
amounts to legal misconduct, Kusaonan v, Laxman 
Rao Nag. 371 

Procedure to be observed by arbitrators. 

The arbitrator may not bestrictly bound by the 
rules and procedure observed in Gourts but this 
does not mean that his procedure should be opposed 
to natural justice, KESHOLAL y. Laxman Rao 

Nag. 371 


A 
Reference to number of arvirators — 

Whether all muat be present when evidence is 

recorded—Making all arbitrators acquainted with 

evidence, if sufficient—Dispute as to inheritance 
` referred to arbitration by some heirs only — 

Whether ground for setting aside award so faras 

they are concerned. 

Although when arbitrators are appointed they 
are supposed to act together, yet it is not absolute- 
ly essential that all the arbitrators should be pre- 
sent when all the evidenco is recorded, provided 
all the arbitrators are made acquainted with the 
evidence that has been recorded before they come 
to their décision. There is nothing illegal or con- 
trary tô the principles of natural justice in this. 
Where, therefore, a reference is made to a number 
of arbitrators and some of them record evidence 
and then the award is sent tothe absentee arbit- 
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rator who gets himself acquainted with the evi- 
dence, the award is not invalid. IH, 
The mere fact that all the heirs did not join in 
the reference to arbitration regarding a dispute as 
to inheritance is no ground for upsetting the award, 
so far as thoss people who made the reference are 
concerned. U Po Hrainas Daw Ngwe Rang. 801 
Unreasonable delay in making award -- 
Parties if can revoke reference and ask Court not 
to file award made thereafter. ' 
Once an arbitrator is appointed, the parties to 
the arbitration are entitled to insist that the arbi- 
tration should be proceeded with reasonable speed 
and if there be an unreasonable delay which is una 
explained and not justified by the circumstances of 
the case the parties to arbitration will be justified 
in revoking the reference and if an award is given 
after a long delay the party will be entitled to ask 
the Oourt not to file the award. KESHOLAL 9. Laxman 





Ao Nag. 371 
Arbitration Act (IX of 1899), 6Ssẹ Limitation 
Act, 1908, 6, 14 758 


Arms Act (41 of 1878), 8, 19 (e)—Carrying weapon 
tied to cycle, óf going armed within s. 19 (o). - 
To carry a weapon not in the hand but tied to 

the cycle in the manner of a piece of luggage 

amounts to going armed within the meaning of 
cl. (e) of s. 19, Arms Act. IMAMUDDIN Mian v. Hae 

PEROR Pat. 766 

ss. 19 (f) 29—Prosecution for offence 
under s. 19. (f), wtthout sanction—No canviction. 
An accused cannot be convicted under s. 19 (f), 

Arms Act when there is no sanction as required by 

8, 29 of the Act to the commencement of a pro- 

secution for an offence under that section.” Imamup- 

DIN MIAN v. EMPEROR Pat. 766 

Arrest, Sze Execution 210 

Award—Admiasibility—Award evidencing allotment 
of suit property to plaintiff's vendor—Plaintiff's 
suit for declaration of his title—Defendant not 
party to award—Award, if admissible in evidence. 
Where the award is a piece of evidence of the}fact that 

the property in dispute was allotted to the plaintiff's 

vendor on the dissolution of the partnership of which 
he was 8 member and belonged to him it is admissible 
in a suit for a declaration of title to certain property, 
even if the defendant was not 8 party to the 

award, PEYARE LAL v. MISRI All. 281, 

Estoppel—Party, if can challenge award at 

late stage. i E : 
A party admitting an award is estopped sub- 
sequently at alate stage from challenging its validity 








even if the arbitration proceedings ware ins 
valid, ZUMAKLAL MOTIRAM v. FULCHAND TARAOJANG 

Bom. 583 

Revision, See Civil Procedure Oode, ta 


B. 115 

Baluchistan; gue 
. & 

Bonami transactlon—Husband and wife—Pro- 
perty in name of wife—Advancement, doctrine 
of—Burden of proof as to benami character of 
purchase ~Tests—Source of purchase price, how far 

, valuable test. ; : 4 
A purchase in India by a native of India of 

property in India in the name of his wife unex- 

plained by other proved or admitted facts is to be 
regarded as a ‘benamé’ transaction, by which the 
beneficial interest in the property is in the husband, 
although the ostensible title is in the wife. - The 
rule of the Law of England that such a purchase by. 
a husband in England isto be assumed to be a 
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purchase for the advancement of the wife does not 
apply in India once it has been established that 
the source of money of the transaction flowed from 
the husband and that the transaction stood in the 
name of the wife then it followed that the transac- 
tion was a benami one and the wife wasa mere 
benamidar. But where the properties stand in.the 
name of the Muhammadan wife the burden lies 
upon those to establish the correctness of their allega- 
tion that these properties had been purchased 
benamé for the benefit of her husband. There is no 
presumption that a property standing in the name 
of a Muhammadan wife belongs toher husband and 
“ig uct, her property, The burden of proof lies upon 
the person who asserts that the apparent is not the 
real etate of things. Even a alight quantity of 
evidence to show that it was a sham transaction 
‘may suffice for the purpose, something definite must 
“be shown to establish that it is a sham transac- 
tion. Though the most important test to be applied 
.in these cases is the source whence the considera- 
tion came, Itcannot be regarded as a sole and 
conclusive criterion. If the evidence on neither 
side is wholly convincing as to the fundamental 
criterion, namely the source of the purchase-money, 
if the evidence given and withheld is open to 
adverse criticism, the Court must rely onthe sur- 
rounding éircumstances, the position of the parties 
and their relation to one another, the motives 
which could govern their actions and their sub- 
sequent conduct, including their dealings with or 
enjoyment of the disputed property. The dootrine 
of advancement in favour of wife orchild does not 
apply in India but the relationship is a circum- 
stance which is taken into consideration in India in 
determining whether the transaction is benami or 
not, In such a case there is nothing to prevent 
the wife from falling back on the plea of advance- 
ment in case she ie unable to satisfy the Court 
that the moneys expended were her own. 

Held, that the properties were purchased by the 
deceased husband of the Muhammadan woman not 
benami in her name but with the intention of bene- 
fitting her. SARDAR Jagan V. AFZAL BEGAM Oudh 873 
Bengal Agricultural Debtors Act (VII of 1936), 

ss, 34, 17—Application dismissed under s, 17 (1) 

Second application in respect of same debt to 

another Board,if competent — Notice under 3, 34 

by second Board, if valid — Civil Court's arder 

staying execution on receiving notice under 

a. 34, whether decree, 

Where an application to a Debt Settlement Board 
is dismissed under 8.17 (1) no second application to 
another Board is competent in respect of the same 
debt. A notice issued by the second Board isthere- 
fore invalid, 

Quere.—It is doubtful whether an order of a Civil 
Court staying execution proceedings consequent on the 
notice issued to it by the Debt Settlement Board under 
s. 34 would amount to a decree. PURNA LALL NANDAN 
v. BHUPENDRA UHANDRA Dorr Cat, 544 
Bengal Courtof Wards Act (IX of 1879), s. 60-A 

Bre Administration 387 
s. GO-A-~ Property released ~ Leave of 
Court, necessity of. i 

Section 60-A, in terms provides that no property 
which is or has been under the charge of Court of 
Wardsshall be liable to be taken in execution with- 
out leave of the Court. That means that leave of the 
Court is necessary even after the estate has been 
released. Jacamr Narayan v. MUHAMMAD MREDI 


Pat. 387 
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Bengal Court of Wards Act concld. ' ° 
. 

s. 60-A—Words “at any time", whether mean 

at any time during ward's lifetime only: . 
The prohibition in s, 60-A, Ben. Court of Wards 
Act, is a prohibition limited to a comparatively 
short space of time. There is no reason whatsoever 
for construing the words “at any time” in s. 60-A 
as meaning at any time within the ward's lifetime 

only. Dadam Narayan v, MUHAMMAD Meupt 

Pat. 387 


Bengal Estates Partition Act (V of 1897), s. 81 
—Hjectment suit-—Re-opening of partition and 
upsetting arrangement made by batwara authori- 
ties, if can be allowed, ` 
The re-opening of the partition and upsetting the 

arrangement made by the batwara authorities can- 

not be allowed in anejectment suit, This can be 
done only by getting the partition set aside 

RAJENDRA NARYAN p, HARGOBIND OHoUDHURY 

Pat, 508 

88,90, 99—One co-sharer put in exclusive 
possession for convenience making raiyati settlement 
in ordinary course of prudent management—In- 
cidents of raiyati tenancy, applicability to . other 
co sharers~Tenant, if can be ejected, 

Section 9%, Estates Partition Act, cannot over- 
ride the provisions of the Bihar Ten, Act or pre- 
vent the accrual of occupancy rights When all* 
the co-sharers put one of their number in sole pos- 
session of a particular portion of the estate there 
is an implied authority giving him the right to 
represent them for all the ordinary details of the 
management, which will include settling ratyate 
upon estate lands for convenience of cultivation. 
It would of course only extend to acts done in good 
faith for the benefit of the estate. When a raiyati 
settlement is made by a co-sharer in possession in 
the ordinary course of prudent management, the 
incidents of a raiyati tenancy will be applicable as 
against the co-sharers. In such cases the tenant 
cannot be ejected. RAJENDRA Narayan v. HARGOBIND 
OxouDHURY Pat, 508 


s. 99-—-Co-sharer in sole possession by 
mutual arrangement among co-sharerg, - whether 
can settle tenants— Tenants sett'ed by him,» whe» 
ther can acquire tenancy rights by operation of 
law, when he hasa share in proprietary right to 
land in dispute—F'act that tenant was settled by 
co-sharer's thikadar, whether alters position.. 

A co-sbarer who has been placed in sole pos- 
session for convenience by mutual arrangement 
among the co-sharers has an implied authority to 
settle tenants on the land inthe ordinary courae of 
Management The tenant may by operation of the 
tenancy law, acquire occupancy rights even if the 
tenant has some share in the proprietary right to 
the land in dispute. | 

Hence when as a result of partition among the 
co-sharers the disputed land falle into the patti 
of other co-sharer, the latter cannot claim posses- 
sion of the settled land by virtue of e. 99, Ben, 
Estates Partition Act, Nor does the fact that the 
tenant was settled by the thikadar who held under 
the co-sharers alter the position, INDER, CHANDRA 
v, RADHA KRISSNA JI Pat. 515 


———— S. 99—S, 93- applies only to encume 
brances, . . 
The Legislature in framing s. 99, Ben, Estates 

Partition Act intended it to apply only to ancum- 

brances. RAJENDRA NARAYAN y, HARGOBIND QOsoup- 

HUEY Pat, 508 
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Bengal Land Revenue Resumption Act 
(Mal of 1862), $. 2—&cope—If relates to re- 
sumption suits. 

. Suits to which s. 2, Ben. Land Revenue Resumption 
Act, relates are resumption suite strictly so-called and 
the only question for determination by the Oourt is 
whether the lands are or not liable to be assessed to 
revenue, JUGAL OHABAN Monpat v. Rar DEBENDRA 
Nats BALLAY BASADUR Cal. 518 
Bengal Money Lenders Act (VII of 1933), s. 4— 

Money-iender cannot recover more than twice 

the amount of “ principal of the loan” where 

hia claim exceeds same under contract—Amount to 
be taken for making decree, 

The money-lender cannot recover more than 
twice the amount óf“ the principal of the loan,” 
where his claim according to the contract exceeds 
the same, namely “the principal of the loan " plus 
an amount for arrears of interest not exceeding the 
“ principal of tho loan.” For making the decree the 
principal of the loan must be taken to represent 
‘the same sum, not one sum for considering the claim 
for interest and for limiting it under s. 4, Ben. 
Money Lenders Act and another sum for considering 
the claim for principal, Supsanya Mowan Basak v. 
Monorama GUPTA Cal. 321 

5, 4—S, 4, if embodies mere rule of Damdu- 
pat—Principle of sanctity of contract between par- 
ties, whether applicable in construing Act~ 

` Renewed bond — “Principal of the loan” ina, 4, 
what is, stated, 

< The principle that the sanctity of contract be- 

tween parties must be respected by Oourt, on which 

Courts proceed normally, cannot be availed of in 

construing the Ben. Money Lenders Act or any 

other Act of the like kind. The object of that Act 
is to give relief to debtors by relieving them par- 
tially of the effect of their contracts. It cannot be 
said that in enacting S. 4 the Legislature has 
merely adopted the Hindu Law of Damdupat, There 
is no such indication in the Act itself. The phrase 
“ principal of the loan "" ins. 4 means the amount 
actually advanced or parted with by the money- 
lender, the original loan and not what is stated as 
the principal in the renewed bond and which is 
made up cf the original loan or balance thereof and 
the arrears of interest capitalised. SUDHANYA MOHAN 

Basak v MonoramMa Gupta Cal. 321 

‘Bengal Patni Regulation (VIN of 1819), $, 11~ 

` Patni sale—Purcnaser, if gets it free from encum- 
brance—Acts of zamindar, if can te ignored—~ 

Creation of separate patni of choukidari chakran 

lands by zamindar — Terms providing ihat if 

original patni is soldthen patni rights in separate 

patni will be taken to have been sold and purchaser 

would be entitled to benefit of lease— Purchaser of 

originat patni held entitled to cboukidari chakran 
` lande. 

It is wrong to say that an auction-purchaser gets 
the patniin the condition in which it was atthe 
time of its creation, The true position is that a pur- 
chaser gets it free from incumbrances made by the 
patniuar, but he cannot ignore the acts of the 


gamindar, Wherethe zamimdar has made a sepa- 
rate patni the purchaser cannot ignore the trans- 
action, 


A gamindar created a separate patni of chouki- 
dari chakran lands. The terms of this patni pro- 
vided: “If in future the patni right in lot gha 
(original patni)is sold for arrears of rent for any 
reason whatever, then withitthe patni right in 
separate patni of choukidart chakran lands would 
be taken to have been sold and the purchaser 
would be entitled to the benefit of the lease of 


GENERAL INDEX ° v 


Bengal! Patn! Regulation—conold, 


choukidari chakran lands. The zamindar sold the 
original patni for arrears of rent: ae 

Held, that the purchaser was entitled to the 
choukidari chakran lands on the strength of his 
purchase of original patni. The purchaser wag 
therefore liable to pay to the zamindar the rent 
fixed inthe lease. The provision was valid under 
a 28, T. P. Act, SAIBALINI DEVI v, ABINASH OBANDRA 
MODAK Cal. 881 
Bengal Public Gambling Act (ll of 1867), ss. 1 

6—Finding of race books and betting slips in house 

tf sufficient to show that house was used as common 
gaming house, 

Under s.6 the fact that certain race-books and 
betting slips were found in the house is quite 
insufficient to show in fact that the house had been 
used as a common gaming house. Brnoy KRISHNA 
Roy» EmPEROR a4 . Cal. 736 

88,5, 6—Words “common gaming house" 
not used in warrant under a. 5-~ Warrant ig 
eae and prosecution cannot avail of provision 

of s. 6. 

“A common gaming house” has a special mean- 
ing under the Public Gambling Act, and unlesg 
that expression is used in & warrant under 
è 5, the prosecution cannot avail them- 
selves of the special provision of s 8, 
Hence a warrant under s. 5, which does not state 
that the Magistrate who granted it had reagon to 
believe that the premises were used as a common 
gaming house is defective even if it says that he wag 
led to believe that they were used for the purpose 
of bucket shop gambling on race horses, EMPEROR 
p. GOBINDA Onanpra Das Cal,182 
Bengal Revenue Free Lands (Non-Badshahl 

Grants Regulation (XIX of 1793), ss, 9, 5— 

Assessment of revenue free land—Consideration of 

value of produce—S.7, Bengal Tenancy Act (VIII 

of 1885), tf applies. 

In assessing a land which has been revenue free 
since or prior to 1790, the value of the produce of the 
land at the time of actual resumption should be taken 
into account and not the valueat the time of the 
permanent settlement to such a case s. 7, Bon. Ten, 
Act does not apply. Juaau Osaran MONDAL v. RAI 
DEBBNDRHA Nata BALLAY BAHADUR Cal. 518 

ss. 9,5—Procedure ins. 9, whether altered 

by subsequent enactments No proof aa to any 
. grant before 1790 — Proprietor, if must follow 
procedure under g, 9—Suit by proprietor for assess- 
ment of fair rent, if can be entertained by Civil 

Court. 

Although the procedure laid downin s. 9 of 
Regn. XIX of 1793 is not altered by subsequent 
enactments, yet, where there is no evidence of any. 
grant prior to 1730, nor even a claim to hold the landa 
onthe pretence of such grant prior to 1790 the pro- 
prietor is not bound to follow the procedure laid 
down ins 9, and can file a suit in a Civil Court for 
the assessment of fair rent, JUGAL Ouaran MONDAL y. 
Rar DEBENDRA Nata BALLAV BABADUR ‘ Cal, 518 
Bengal Tenancy Act (VIII of 1885), 8, 50 — Suit 

to eject defendant on ground that he is trespasser 

—Presumption under s. 50, if applies to such suit, 

The presumption under s 50, Ben, Ten. Act, is 
restricted to suits or proceedings under the Ben, 
Ten. Act, that is to say, suits or . proceedings 
which raise questions involved in the relationship 
of landlord and tenant. The suit where the plaint. 
iff is seeking to eject the defendants on the 
ground that they are trespassera is not a suit, of 
this character and the presumption would have no 
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application to such a suit. Kaopapar BIBI v. KUMAR 
KAMALA Ranzan Roy 
——_—- $8.50, 115—Interest of tenant recorded in 
finally published Record of Rights Fas that of 
permanent mokarari tenure — Presumption under 

8.50, if available to tenant. 

Section 115, Ben, Ten, Act is a most salutary 
provision and it should be given its literal mean- 
ing. As soon asthe Record of Rights is finally pub- 
lished a presumption will arise as to the status of 
the tenant from that entry, and the peculiar pre» 
sumption laid down’ in s, 50 can no longer be 
justified. Where, therefore, in the finally published 
Record of Rights the interest of the tenants was 
recorded as that of permanent mokarari tenure, 
the tenants are not entitled to the presumption 
under s. 50. Knopapat BIRI yv, Kumar KAMALA RANJAN 
Roy Cal. 77 

s. 50(2)—Variation in rent though alight 

may yet bs change as contemplated by s, 50 (2), 

In order that the presumption under s. 50 (2), Ben. 
Ten. Act, may be rebutted the relevant question is 
whether there has been really a change or variation 
and not whether the same was in respect of asub- 
stantial amount; and the amount ofthe variation is 
only one of the elements to be consideredin deter- 
mining that question. In order to decide the question 
it will algo have to be considered whether the tenant 
submitted. A change in the rent or the rate of rent 
may not be a substantial one ; but it may all the same 
be a change as contemplated by 6.50 (2) A. R. M. 
ABDUL Wanep V. NAGENDRA HANDRA LAHIRI 

Cal, 685 
——-— S8. 103 (B) (4), 106 —Presumption of cor- 
rectness under s. 103 (B) (4), if available against 

person challenging correctness of entry under 3. 108. 

It is incorrect to say that the presumption of correct- 
nebs of the entry in the Record of Rights under 
s. 103 (B), sub-s, (4), Ben. Ten. Act, would not be 
available against gay person who has himself 
challenged the correctness of the entry under a, 106, 
Section 106, relates to the proceedings to be taken 
after the final publication of the Record of Rights 
when the presumption has already arisen, A. R, M, 
ABDUL WAHBD V, NAGENDRA Oganpra Lauter 

Cal. 685 
— s, 115, Sze Bengal Tenanoy Act, 1883, s, 50 
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Bihar and Orissa Excise Act (Il of 1915), ss. 19, 
. 19 (4), JO (9) — Interpretation of ss. 19, 19 (4) 

and 90 (9)—" Any person”, interpretation of—S. 19 

(4), if empowers Local Government to prohibit 

paul generally from possessing liquor — Object 

of Act. . 

When the phrase “any person or class of persons” 
in s. 19(4) and s. 90 (9), Bihar and Orissa Excise Act 
is read asa whole and given its ordinary and natural 
meaning, it means, any designated person or class of 
persons, that is, any person or class of persons 
designated by mame or description. The phrase 
cannot, mean the public generally in the province or 
in any particular area therein and is wholly in. 
appropriate to convey such a meaning. Hence s, 19 
(4) cannot ba read as empowering the Local Govt, 
by notification to prohibit the public generally from 
being in possession of intoxicants or any form 
thereof. 

Reading s. 19 as a whole, it means, that all persons 
other than licensees under the Act may possess certain 
limited quantities of intoxicants, but in special cages 
the Provincial Govt. may prohibit particular parsons 
or class of persons from possessing any intoxicants 
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Bihar and Orissa Exclse Act—concld;-- a 
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whatsoever or from possessing such intoxicants except 
upon certain conditions In other words, sub-g, (4) is 
an exception to the other provisions of s. 19 and the 
powers contained therein would appear to have been 
inserted to meet special cases such as habitual drun- 
kards, addicts, classes of persons addicted to drink or 
drugs or such like. The fact that this power is found 
where it‘is, strongly suggests that it was never the 
intention of the Legislature to confer upon the Pro- 
vincial Govt, the power of total or partial prohibi- 
tion, There is nothing in the title of the Act orin 
the Preamble to suggest that total or partial pro- 
hibition of intoxicants was one of its objects. The 
object of the Act is clearly the raising of revenue 
and the regulation and governance of the liquor 
trade anda right to prohibit generally cannot he 
inferred in the absence of express and clear words, 
Powers of ragulation and governance of a trade 
given to the Govt. by a statute do not give the Govt. 
a right totally to prohibit all trade in intoxicants 
unless there are express words in the statute clearly 
giving such a power. KANSAISARU y, EMPEROR f 
Pat. 307 SB 
s. 47 (a)—Conrtiction under s. 47 (a), when 

can be sustained, , 7 
To sustain a conviction under s, 47 (a) the notifica- 
tion must be one which the Provincial Govt, is em- 
powered by statute to make. KANYAISAHU v. EMPEROR 


Pat. 307 S B 
—— $, 90 (9). Se» Bihar and Orissa Excise 
Act, 1915, s. 19 307$ B 


Bihar Tenancy Act (VII of 1885), s. 22 (3)— 
During period of lease thicadar purchasing occupancy 
holding—-Whether becomes non-occupancy raiyat in 
respect thersof —His vendees, rights of. A 
Where a thicadar purchases an occupancy holding 

during the period of his lenga he becomes a non= 

occupaucy raiyat in respect of the holding so pur- 
chased, end aa it is well-settled that land held in 
non-occupancy right is not ordinarily transferable, 
the thicadar’s vendees cannot acquire either non- 
occupancy or occupancy rights in them. Harinar 

PRASAD SINGH p, HITLAL SINGH Pat, 502 

—— 8, 25 (a). Bes Bihar Tenancy Aot, 1885, 
9. 188 ; 200 


é 
———~ $8. 49-A—Appeal in suit for ejectment of 
defendant who had continuously held land as 
under-raiyat, pending—S. 49-A som‘ng into force — 

Fiffect of. . 

Whore the new s. 48-A came into force during the 
pendency of an appeal in a suit for ejectment, the 
defendant must be deemed to have acquired occupancy 
rights in the disputed land if he continuously held the 
disputed land as an under-raiyat for ‘more than 
twelve years before the institution of tha suit. The 
fact that he was served with a noticefor ‘quit during 
that period is immaterial. Jar Narain RAUT 9, 
DuANESHART ` Pat. 181 
——— 3,67 as amended In 1937—S, 67, if 

retrospective, i 

The new s. 67, Bihar Ten. Act cannot be given 
retrospective effect. There is nothing in a 67 to 
suggest that it was intended toapply to rights 
accrued due before thit s2ction cams into force. 
JaGuosan SINGA v. Ramnanpan Prasap NARAYAN 
SINGH . Pat, 851 
——— 88. 67, 169 (1) (c), 53 —S. 67, as amended 
in 1937, whether retrospective. A ; 

The news. 67, Bihar Ten, Act, doesnot apply to 
decree passed before December 29, 1937, as it is nob 
expressed to be retrospective, OHHATAR BINGE 0, 
SHAH Qasim GHANI Pat, 213 
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2- $.155—Duration of tenancy. i 

The tenancy continues in operation till the failure 
ofthe tenant tocomply with the decree made under 
8..155 within the term prescribed thereby. Savam 
JHULAN PBASAD SINGH v. SATRUHAN Prasap SAHI 

Pot. 200 

s. 155—Misuse incomplete at time of issues 

of notice but complete at time of suit —Notice, if 
defective. 

The notice is not defective because at the time it 
is issued the misuse may have been incomplete where- 
ds at the time of suit it was complete. If there was 
a misuse before the service of the notice which would 
entitle the ‘ plaintiffs to have compensation and 
remedy the misuse, they can hardly lose this right 
because thé misuse is subsequently enlarged, SHYAM 
JHULAN Prasad SINGH v, BATRUHAN PRASAD BAHI 
. Pat. 200 
———— ss, 155, 188, 25 (a)—Heading of notice 

under, if:should represent it to be direct from land- 
| lord—If it should in alternative demand that tenant 

should vacate holding. 

There is notbing in s, 155, Bihar Ten, Act, to 
Tequire that the heading of the notice should reprè- 
sent it to be from the landlords direct and not from 
the Oourt at the instance of the landlorda, 

There are no words in 8. 165 to require that a 
gotice under this section should demand of the tenant 
in the alternative that he vacate the holding. Exyam 
JHRULAN PRASAD BINGE p, SATRUSAN PRASAD SAHI 

Pat, 200 

s. 169 (1) (0) — Auction-purchaser whether 

liable for rent for period between date of sale and 
tts confirmation. 

According to s. 169 (1) (c, a decree-holder is en- 
titled to receive from the surplus sale proceeds any 
rent .which may have fallen due in respect of the 
tenancy: between the institution of the suit and the 
date of the confirmation of the sale and no longer. It 
is quite clear then that from the date of the confirma- 
tion of the sale the only person to whom the landlord 
can look for his rent was the auction-purchaser. He 
is not liable to pay rent fromthe date of sale up to 
its confirmation as the Bihar Ten, Act, must be held 
to prevail and the more general enactment, that is 
to say s. 65, Civil P. O., willto that extent not be 
applicable. OHHATAR BINGE v, BHAN Qasım GHANI 

: Pat, 213 

8.169 (1; (¢)— On sale decree-holder's 

charge for rent accruing due up to confirmation of 
sale is to that extent extinguished, 

The ordinary rule as to the consequences of a suit 
to enforce a charge ora mortgage is that onsale of 
the charged or mortgaged property the purchaser ac- 
quires the rights of both mortgagor and mortgagee, 
so that the charge or mortgage sought to be enforced 
is extinguished. The only interpretation that can be 
placed on s, 169 (1) (c) is that the decree-holders 
enforces a charge for the rent not only to the date 
of suit but rent that should accrue due up to the 
date of the confirmation of the sale and if that is 
the extent of the charge that he is enforcing that 
will aleo be the extent of the charge which is ex- 
tinguished. Onsatar BINGA v. Saan Qasim GHANI 

Pat. 213 
—— 8, 178-B as amended by Act VIH of 

1937—S. 178-B, if retrospective Whether applies 

to arrears accrued due before section was enacted 

and sugd far before it came into force 

New legislation cannot take away accrued righte 
unless uch intention is manifest and clear from 
the terme of the legislation, New s, 178-B introduced 
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into Bihar Ten. Act in 1937.cannot be construed as 
having a retrospective effect. It does not in any 
way prohibit the Courts from decreeing a greater 
proportion of the produce in respsct of rent accrued 
due before the passing of the Act, All that the 
section means is that after the passing of the Act 
a landlord shall not be entitled to more than 
nine-twentieths of the produce. There is nothing in 
the section to suggest that the lendlord’s rights 
which had already accrued were tobe affected in 
any way. Unless the plain words of the section 
compel a Court to hold that it has retrospective 
effect, no such effect will be given. There is nothing 
in the wording of the section to suggest that it was 
ever intended to apply to rights which had accrued 
due before the section was enacted. 

Section 178-B, Bihar Ten. Act introduced into the 
Act in 1937 has therefore no application to arrears 
of produce rent which had accrued dua before the 
section wis enacted and whichhad been sued for in 
the Courts before the section came into force. JAG- 
MOHAN SINGH v. RAMNANDAN Prasad Narayan Sinau 

Pat, 851 
ss, 188, 25 (a)— Notice not containing 
alternative demand to vacate land—Tenancy, if can 
be saidto have terminated — Suit at instance of 
some co-aharers, if maintainable — Such suit on 
ground mentioned in 8. 29 (a) foundto be incom- 
petent — Decree directing defendant to remedy 
misuse, tf can be passed, 

In order to have a cause of action for.a suit to 
eject the defendant as a trespasser, the tenancy must 
first have been determined and the tenancy must be 
determined by the sixteen annas landlords, Where in 
the notice itself there isnot contained a demand that 
the tenant should vacate the land as an alternative to 
remedying the misuse and paying the compensation 
demanded, there is not an expression in the notice on 
behalf of the sixteen annas landlord of an intention to 
terminate the tenancy, Oonsequently a suit for eject- 
ment atthe instance of some of the co-sharers is not 
maintainable, Ki | 

Some of the co-shsrer landlords instituted an 
ejectment suit against occupancy tenant onthe ground * 
that the tenant had used the land in a manner fender- 
ing it unfit for the purposes of tenancy. ‘thé suif 
wag heid to be incompetent in view of thé provisions 
of s. 155: : 

Held, that though the plaintiffs were not entitled to 
a decree for ejectment,. they ought to have a decrea 
requiring the defendant to remedy the misuse. Saya 
JHULAN PRASAD SINGH V, BatRuHAN PRASAD BABI 

< Pat, 200 
Birt Rights—Nature of. f 

Birt rights mean under-proprietary rights. BATUL 
BANDI v, SRI DHAR Oudh 259 
Bombay District Municipal Act (III of 1901), 

&8.48—By-laws, making of, procedure—By-law to 

be made by passing resolution after its sanction by 

Commissioner. 

Under s. 48, Bom. Dietrict Municipal Act the by- 
laws have to be made with the previous sanction 
of the Commissioner. The only way in which a 
Municipality can make a by-law is by passing a 
suitable resolution, so that the resolation must be 
passed after the sanction of the Commissioner has 
been obtained. Therefore, it is wrong -to say, 
that as soon as the sanction of the Commissioner 
is given, the proposed by-law at once becomes ope- 
rative. It must then be brought before the Muni- 
cipality and considered. Where the Oommissioner 
makes material alterations inthe draft, the Muni- 
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snality must follow the provisions of sub-s. (2) of 
ar Er invite criticism upon the altered by- 
law,, because the fact that the public have approv- 
ed .of theby-law in one form is no justification for 
passing it in another form. EMPEROR 9. BHIRINBAT 
SoBABJI NAGPURWALA Bom, 816 
s, 59—Terminal tax, scope of —Liability to 
such tax, when arises. A 
fhe terminal tax is Jeviable on all goods entering 
Municipal limits whether they are intended for con- 
sumption within the city or whether they are mere- 
ly in ¢ransit through the city to some other place. 
The goods need not be actually brought before a 
naka. The goods are liable to pay the tax on import 
as goon as they are brought within Municipal limits. 
Hence the Municipality is entitled „to seize the 
goods aS goon as they enter the Municipal limits. 
NAROTTAMDAS Harsivanpas & Oo. v. BuLeaR Town 
MUNIOIPALITY , Bom. 635 
s. 59 (x-a)—S. 59 (x-a) if suficient 
authority to enable Municipality to impose terminal 
The word ‘may’ used in cl. (x-a) of 8. 59, Bom, 
District Municipal Act means no more than ‘can’ or 
‘could be.’ It does not.mean ‘has been’, The tangu- 
age of cl. (z-a) of s. 59, shows that it wasnot the 
intention of the Legislature to provide that the 
Municipality should not levy any othertax which 
under the rules made under cl, (a) of s, 80-A, 
sub-s, (3), Govt. of India Act, a local authority could 
impose unless it had been actually authorized to 
impose it by a law made by the local Legislature, 
The clause merely described what taxes, other than 
those specifically mentioned, a local authority could 
impose, and the description was that they were to 
be such taxes as it was within the power of the 
local Legislature to authorize a Municipality to 
impese, in other words, such taxes as were mention- 
ed in Sch. IT, Scheduled Tax Rules Hence s. 59 
(z-a), is itaelf sufficient authority to enable the 
Municipality to impose a tax without being autho- 
rized to impose the taxby Special Act of the local 
Legislature. NAROTTAMDAS HARIIVANDAS & Qo, v. 
Bursam Town MUNIOIPALITY Bom, 635 
Bombay District Police Act (IV of 1890), $. 61-D 
——Only reference to previous convictions, by 
Magistrate—Such convictions neither proved nor 
offences specified—Conviction under a, 61-D, if 
er. 
tt ie particularly necessary that when there is a 
penal statute with sections of wide scope such as 
s. 61-D, Bom. District Police Act, those sections 
when they are applied by a Magistrate should be 
carefully applied and the Magistrate should be 
careful that all conditions necessary for their appli- 
cation are satisfied before they are applied. 
- The previous convictions, for theft, or even for 
house-breaking, may be sufficient evidence of bad 
character, when such evidence is admissible, to 
sustain the charge that the accused are “ reputed 
thieves." Even in summary proceedings previous 
convictions must be properly proved. Where it is 
not known for what offences the previous convic- 
tions were and the Magistrate merely refers to them 
but neither such convictions are proved mor are 
the cfiences specified; a oes under s. 61-D 
sustained. Roou1 BHOJOMAL y. EMPEROR 
-o t (Original Sid ers 
pay High Court (Origina e; Rules— 
P e Rees Rules, 7.52-B (2)—Debtor, if can file 
afidavit by his constituted attorney. : 
- There is nothing in r. 52-B (2), Bom. High Court 
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Bombay High Court (Original Side) Rules— 
coneld. fae 
(Original Side) Rules which makes it incumbent upon 
the debtor to file the affidavit personally, He can 
file an affidavit by his constituted attorney. 
MORAMJEE GoKULDAS & Co, v, Saotapur SPINNING & 
Weavine Co, Lp. Bom, 698 


Bombay Land Revenue Code (Act V of 1879), 
8. 83—Land belonging to temple—Preaumption 
of permanent tenancy, if can arise, 

Section 83, Bom. Land Revenus Code, makes no dis- 
tinction between land belonging to a temple ora deity 
and land belonging to private owners. A presump” 
tion of permanent tenancy under s. 83 can arise 
even with regard to land belonging to a temple 
where no original grant by some manager has 
been proved. Sarr INJAL DEVI v. Bausya AvAJI 
RAMOSHI 5 Bom 581 


Bombay Municipal Boroughs Act (XVIII of 
1925), 88.104, 105, 203—Suit under 8. 203 to 
recover arrears of taxes barred by limitation— 
et be recovered by distress warrant under 
a. 105, : 
Section 105 is not subject to any period of 

limitation and the provisions of this section are 

applicable even ifthe period for bringing a suit 
to recover the arrears of taxes under s. 203 has 
expired. Such taxes can, therefore, be recovered bye 
distress warrant under s, 105. Surat Boroves MUNI- 
OIPALITY Y, SARIFA KARUNNISS4 Bedam SavEB 
Bom. 719 

Bombay Prevention of Adulteration Act (V of 
1925), 8. 13—Accused must be told what he ia 
said to have done which he ought not to! have done, 
In giving the particulars of the offence charged 

it is better to set out thetitle of the Act and not 

merely an abbreviation, with which a particular 
accused may or may not be familiar, But in any 
case it isnot enough merely to say that’ the offence 
has been charged under a particular section. The 
accused must be told what he is said to have done 
which he ought not to have done ż. e., that he sold 

or offered or exposed for sale as eatable ghee a 

substance which was not eatable ghee. He must be 

told what the offence charged is, and that is parti- 
cularly necessary under the Bom, Prevention of. 

Adulteration Act, because under sub-s: (3) of s. 4 

the seller may rely on a statutory defence, but he 

must give notice of that defence within three days 
of the service of the summons. If he does not 
know the particulars of the offence, it may be 
quite impossible for him to determine whether or 
not he can rely on the statutory defenca,. EMPEROR 
v, SHAMLAL J AMNADAS Bom. 277 
Bonus. Sze Payment of Wages Act, 1924, s, 2 oy 
5 


Buddhist Law (Burmese) — Adoption — Custom 
among Burman Christian to adopt-—-Court, if can 
consider. 

The custom among Burman Ohristians to take into 
their household children as though they were 
Burman Buddhists, aad after their death for their 
relatives to accordto those children some share 
without making a dispute about it)in the inheri- 
tence, arises, out of moral obligations only and the 
Oourt has nothing to do with it. Cyrin v. Miss I. 


D'ATTAIDES Rang. 680 
Su ging Contract. Sze Contract Act, 1679, ss 17, 
e 


747 
Burma Laws Act (XIII of 1898), s. 13—Applica- 


bilty of, to Indian or Burmese Christians—adopted 
child of Burmese Christian dying intestate, whe- 
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e 

pees heir within s. 37, Succession Act (XXXIX 

of 1925). 

‘Section’ 138, Burma Laws Act, does not apply to 
Indian or Burmese Christians and an adopted child 
is not an heir entitled, under s,37 Succession Act on 
an intestacy, to inherit the estate of his deceased 
adoptive parent such parent dying a Ohristian. No 
acceptance can be given to the view that a deceased 
person even though a Christian, had by his acts 
made such an indication as the law would respect, to 
the effect that his succession is not to be governed by 
the Succession Act. Illegitimate children are never 
included in s. 37, Succession Act, and there is no rule 
in English Law or among Ohristians that a person 
dying without a will confers any rights of succession 
upon children whom he may have had living with him 
in his household and treated in the kind of way 
which would suggest id a Burmese Buddhist house- 
hold either an apathita or possibly even a kittima 
adoption, CYRIL v Miss I. D'Arrarpgs Rang. 690 
‘Burmese Buddhist Law—Alienation—Atetpa pro- 

perty. 

During the continuance of the marriage, the einda- 
unggyi husband can alienate his own atetpa property. 
U SAN Grv. Maung Po Yi Rang.425 
————_ Aletpa property — Hindaunggyt couple— 

Mortgage and redemption of husbang's atetpa 

property by couple — Character of property, if 

changed. : f 

_A mortgage and redemption of the hasband's 
atetps property by the eindaunggyi husband and 
wife does not change the character of the property 
and it remains the atetpa property of the husband. 
U San Yr v. Maune Fo Yr Rang. 425 

Divorce—Eindaunggyis and virgin couple— 

Atetpa and payin property, rights to 

At divorce eindaunggyis take back their atetpa pro- 
perty entire, while in the caso of a virgin couple (per- 
sons who have not been previously married), they can 
only take back two-thirds of their payin property 
which corresponds to the atetpa of the einlaunggy 
U San Yr v Maune Po Yr Rang, 425 

Joint estate of husbandand wife 

It is the joint estate of the husband and wife that 
is shared equally by the relations on both sides, 
U San Yı v. Maune Po Yr Rang. 425 

Marriage — Absence of open marriagz 
ceremony—Marriage, if can be proved by habit 
and repute. 

Where a contention of an open ceremony has beeu 
abandoned the claim to the valid marriage can be 
allowed to rest on habit and repute, Mavune 
Mauna v. Ma SEIN KYI Raung. 49 
Marriage—Essentials to be proved to raise 

prima facie presumption of marriage. 

What must be proved to raise a prima facie pre- 
sumption of marriage is thatthe acts of intercourse 
were not clandestine but that there was an open 
avowalof the married state as distinct from the 
Telationship between aman and his mistress, And 
if the parties made no open avowal their method of 
living must have been such as to induca members of 
the public, not to gossip about the relationship, put to 
show by their conduct that they were treating the pair 
as man and wife. Mauna Mauna v, MASEIN Kyr 

3 Rang. 49 

- Marriage—Plaintiff denying marriage with 

defendant and proving marriage with another — 

Burden lize on defendant to prove valid marriage 

with plaintiff. 

Whgre ina suit against the defendant fora declara- 
tion that she was not his wife according to Burmese 
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Buddhist Law the plaintiff denies that he had 
ever married the defendant and proves that he had 
married another wife, and calls witnesses to say that 
that lady was the only person whom he had ever treat-, 
ed or who had ever been treated as such, then unless, 
it could be shown in cross-examination that such evi- 
dence was unworthy of belief there would be a case to 
answer, and it would befor the defendant to adduce 
such evidence in rebuttal as would clearly point to the 
existence of a valid marriage, according to Burmese 
Buddhist Law, between the parties, Mauna MAUNG 
v. Ma SEIN KYI Rang. 49 
Marriage—Reputation of marriage how can 

be established, staied—S, 110, Criminal Procedure 

Code (Act V of 1898), if nullifies 8.50, Evidence 

Act (I of 1872), 

A reputation about marriage can only be established 
by means of evidence admissible uader's. 50, Evi. Acte 
What people think may be expressed in words, or by 
conduct. If there is a rumour, or gossip, to the effect 
that two persons are married the existence of that 
rumour or gossip is inadmissible in evidence. On 
the other hand, as pointed out in the illustration to 
the section, when the question is whether two persons 
were married the fact that they were usually received 
and treated by their friends as husband and wife is 
relevant. Hence, in these cases, the useof such 
phrases as “I learnt thatthey were living togather as 
man and wife" or “they were man and wife" are not 
receivable as evidence. The witness must prove 
conduct on the part of the man and woman, or on the 
part of their friends and neighbours, from which the 
Oourt can draw thisconclusion. The general reputa- 
tion of aman amongst the community may no doubt 
be evidencein inquiries under s,.110, Oriminal P, O. 
The nature of the section is such as to render ad- 
missible what persons who know him think of him, 
But this fact in no way. nullifies. the provisions .of 
s. 50, Evi. Act, which lays down a clearrule as to the 
limits within which opinion may be evidence when a 
question of relationship has to be decided. Mauna 
Mauna v wa Sern KYI Rang. 49 

Rahan, if civilly dead—If can sue. ar; 

Though a Burman Buddhist, when he becomes a, 
rahan ig automatically divested of his property, yet 
it would be erroneous to regard him as “civilly dead”. 
He has therefore a right of suit. U ARZEINA v. Ma 
Kyin SHWE Rang. 439 


Succession—Atetpa property — Hindaunggyi 
couple—EHither party, whether acquires any interest 
in atetpa property of other. 

When two eindaunggyis marry, neither of them 
thereby acquires any interest in the atetpa property 
of the other. The rules which govern the payin pro- 
perty of a virgin couple do not apply to the atetpa 
propertyof an eindaunggyi couple nor has the 
doctrine of common disaster any application. U San 
Yr v. Mauna Po Y1 Rang. 425 


C. P. Land Revenue Act (H Of 1917), 8. 188— 
C. P. Tenancy Act (I of 1920), as. 2 (7), 49—Divi- 
sion of title between co-sharers—Transfer by co- 
sharers, of proprietary rights— Whether transferee 
or lambardar, becomes landlord of transferor ex- 
proprietary tenant—Transferar co-sharer not.hav- 
ing exclusive ownership but exclusive enjoyment— 
Lambardar, if becomes landlord, 

Per Full Bench ; Stone, C. J, and Bose, J., contra, — 
An ex-proprietary occupancy tenant holds land of the 
lambardar if the transferring co-sharer had not 
acquired exclusive ownership over his sir land of 
which he became the tenant. The ownership of the 
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land still remaining with the body of the pruprietors 
ofthe village the ex-proprietary tenant would be 
deemed to hold land of the proprietary body, but on 
the other hand if there was diviston of title so as to 
make the co-sharer exclusive proprietor of the str 
land appurtenant to his share, he would, on the trans- 
fer of his proprietary right, become the occupancy 
tenant of his transferee. The entire proprietary 
right inthe land which before the transfer was sir 
and after ib became an occupancy land would vest 
in the transferee and he alone would become the pro- 
prietor and landlord of it. The transferor to 
whom occupancy right accrues in pursuance of s, 49 
of the O, P, Ten. Act, must be deemed to be holding 
kis land from the proprietor of. the land, namely the 
transferee and would be liable to pay rent to him and 
to no one else. In such a case the lambardar cannot 
be deemed to'be the landlord of either the sir land 
which has passed into the exclusive ownership of one 
of the co-sharers or of the ex-proprietary occupancy 
land when the exclusive owner of it disposes of his 
proprietary right in his exclusive sir. Where, how- 
ever, there is no partition involving division of title 
but only an arrangement for separate enjoyment and 
appropriation of profits, the lambardar would be 
bound to hand overthe rent collected by him to the 
particular co-sharer entitled to it but since the 
lambardar does not cease to be a co-sharer in respect 
of land so exclusively held by the other, the tenant of 
that land will, in point of law, be deemed tobe the 
tenant of the whole proprietary body. Qongequently 
the lambardar as the agent of that body will, by virtue 
of s. 18842), O. P. Land Revenue Act, be entitled to 
recover the rent, Gopal». Saamrao Nag.472 FB 
< 85. 203 (4), 188 (2)—Character in which 

lambardar acts in exercising powers under s, 182 

(2—Lambardar alone, if can allot sites in abadi 

—Co-sharer, whether can buy site without consent 

of lambardar. `“ 

The lambardar in exercising the powers imposed on 
him under s. 188 (2), O. P. Land Revenue Act, acts 
asthe proprietor of the mahal and not as the agent 
of the proprietary body. The allotment of sites in the 
abadi ia a matter that has been placed in the hands 
of the lambardar, and it is not open to a co-sharer to 
buy up & site without the lambardar’s consent and 
Claim to retain possession of that site. NILKANTH 
v., VISHWANATA Nag. 291 


C. P. Municipalities Act (|| of 1922), s. 66 (1)— 

< “Gross annual letting value”, if includes sums paid 
by tenant on account of conservancy tax or water- 
rate, 

The expressicn “gross annual letting value” or 
“gross rent’ does not include the sums paid by the 
tenant on account of conservancy tax or water rate 
unless the tenant agrees to pay a lump-sum as rent 
including taxes or rates without specifying their 
amounts, When a tenant. pays specific sums on 
‘account of taxes or rates in addition to what he pays 
for use and occupation of the premises demised to 
him, to the Municipal Committee directly or through 
the owner, such sums cannot be includedin the 
calculation of the “letting value” or “rent”, P. V. 
Dixit v. MUNICIPAL COMMITIEE, NAGPUR Nag. 762 


C. P. Tenancy Act (1 of 1920), 8. 2 (7). Pse O. P. 
Land kevenue Act, 1917, 8, 188 472FB 
s,12. Srg O.P Tenancy Act, 1920,8. 13 








——— $. 13— Occupancy kolding transferred by 
tenant to co-sharer—Lambardar co-sharer, if can 
obtain possession of holding —Proprictors, whether 
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can accept transferee co-sharer as tenant of pro- 

prietary body. ; 

A transfer by a tenant, of an occupancy holding, to 
aco-sharer is contrary to the provisions of s. 12, 
O.P Tenancy Act, and the landlord can therefore 
apply under s, 13 to be placed in possession. The 
“landlord” here means the lambardar, as provided in 
s. 188 (2) fa)of the C. P. Land Revenue Act, It is, 
open to the lambardar to obtain possession of the 
holding even against a co-sharer, though his posses- 
sion would be possession on behalf of the entire 
proprietary body. On the other hand, the proprie- 
tors may accept the co sharer asa tenant of the pro- 
prietary body or they may all come to any arrange- 
ment they like between themselves. NILKANTH 9, 
VISHWANATH Nag. 291 
——- s. 13S. 13, if enables tenant to apply jor 

order for possession. 

Section 13, O. P, Ten, Act, enables the tenant’s heirs 
or the lambardar to apply for an order of possession. 
It does not enable the tenant to get such an -order. 
Thus the Act accepts the position that the tenant has 
divested himself but makes provision for his heirs 
to get back in his place, alternatively it empowers the 
lambardar to apply for possession. LAOHHMAN SINGH 
v. Moti Sinan Nag. 6 

88.13, 89-—-X co-sharer but not lambar- 
dar purporting to take surrender from tenant for 
consideration—Lambardar on application under 

a. 12, put-in possession—Amount which X is entitled 

to get from his co-sharers as contribution. 

One X who was nota lambardar but only acos 
sharer inthe village paid consideration to a tenant 
and purported to take surrender from him of certain 
Jands. An application was made by the lambardar 
under s. 13, O, P. Ten. Act, which resulted in an 
order putting the lambardar into possession and direct- 
ing Xto apply to Civil Oourt, if he wanted joint 
posseasion : 

Held, that the lambardar having been shown to 
have received possession in those circumstances he 
receives on behalf of all and-unless the contrary was 
pore X was entitled to receive his share in those 

elds. i 

Held, further that in equity X should be recom- 
pensed not necessarily the amount he expended but 
such amount as a reasonable man would have paid 
less the costs his co-sharers have incurred in the pro- 
ceeding under 8.13, LAOHHAMAN BINGAH v. Moti SINGH 

Nag. 6 

ss, 13, 12—0One co-sharer purporting to take 

surrender from tenant without authority from 

others—Matter, if falls under a. 12 or 8, 89 — Whe- 
ther contrary to a, 12. : 

A surrender determines the tenancy, it affectathe | 
rights of the landlord and the landlord is the whole 
ofthe co-sharers or the lambardar as representing 
them. If a co-sharer purports without authority 
from other co sharers to take a surrender heis a 
transferee and the matter falls under s. 12 and not 
under s. 89, ©. P. Ten. Act, Such a transfer would 
normally be, in contravention of s 12. LAOHHAMAN V, 








Morr SINGH Nag. 6 
s. 49, Sez O.P. Land Revenue Act, 1917, 

s. 188 472FB 
88, 49, 37— Proprietary and cultivating 


rights given up—Person acquiring these rights 

can transfer cultivating rightato another. 

Where along with the proprietary rights the 
cultivating rights also have been given up, & per- 
son acquiring both the rights in respect of ea field 
can transfer the cultivating rights to any one he 
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es 
pleases or confirm the transfer to them ifthey had 
akķeady been transferred, Baru Larv. MANIK Lan 
Nag. 826 
Calcutta Municipal Act (HI of 1923), s. 407— 

Person selling singara fried in ghee, if can be 

convicted under s. 407, 

Where a person is found to have sold singara 
fried in ghee he cannot be said to have sold ghee 
and hence he cannot be convicted under 8. 407. 
ABALA KANTA Grose V. CORPORATION oF CALCUTTA 


: Cal. 777 
Charge—Charge, if transfer. 

In no sense of the term can a charge be regarded 
as a transfer either in presenti or in futuro, The 
debtor does not transfer the property to the charge- 
holder or any interest in the property. ““Oharge"” is 
less than a mortgage. A mortgage is something 
less than the transfer of property. Manmouan Das v. 
OrrroraL LIQUIDATORS All, 367 
Chota Nagpur Tenure-holders Rent Account 

Act U! of 1929) — Rent i7 includes ceas, 

Wherever the expression “rent” is used in the 
Ohota Nag. Ten. Act—and consequently in Act 1 of 
1929, it ia to be read not in the limited sense of 
primary rent, but as such rent plus other dues 
recoverable as if they were rent. Under s. 47, Cess 
Act, cess is recoverable as if it were rent. Cess is, 
therefore, one of the dues referred to, and where the 
expression “rent” is used, it must be taken to include 
cess. Isuwar Nata Roy v, PERTAPUDAI Natu Sasa Deo 

Pat. 56 
——— S$, 11— Registration fee—Mode of calculation. 

The registration fee under sub-s. (a) of s, 11 is to 
be calculated onthe rent of the separated portion as in 
the case of s,11, Ohota Nag. Ten. Act. Isawar Nata 
Roy v, PEARTAPUDAI Nata SAHA Deo Pat, 56 
-m S, 11—" Tenure” in s.11 and wherever used 

in Act without qualification means tenure. 

When the Ohota Nag. Tenure-holder’s Rent Account 
Act prescribed a fee of two per centum on 
the rent of the tenure, it meant the rent of the tenure 
as a whole as the word “tenure” in the Act with- 
out qualification means the whole tenure. Oonse- 
quently the annual maintenance fee, is to be calculated 
on the rent of the whole tenure, and nct merely on the 
rent of the share of the tenure for which a separate 


account has been opened. Isuwar Nata Ror v 
PERTAPUDAINATH SAna DEO Pat, 56 
Cls-Sutle] Jagirs. Sre Grant—Punjab 288 


Civilt Procedure Code (Act Vof 1908), s. 2 (11). 
See Civil Proceure Jode, 1908, s, 53 198F B 

———~ 8, 2 (11)—Son of Hindu if legal representa. 
tive within meaning of s. 2 (11)—His liability, 
extent of, 

The son of a Hindu where there has been no 
pointment of an executor or administrator, in law, 
represents the estate of his father and is, therefore, 
the legal representative within the meaning of s, 2 
(11), and where there js'an allegation that the estate of 
the father is in the hands of the son, the son is liable 
to have a decree passed against him for the father’s 
debt to be recovered only cut of any assets of the 
father which come tohishands and are not duly 
accounted for. JAMBURAO BATAPPA Koowari v, ANNAP- 


ap- 


PA RAMOAANDEAPPA KABBUR Bom. 198 F B 
—~—~— 8. 9. Sre Agra Tenancy Act, 1926,8. 85 
496 FB 

s. 10, Ses Stay 543 


——— 4 6. 11—Co-defendants — Partition suit—One 
defendant asking for separation of his share 
Decision, if operates as res judicata, 

Where defendants in a partition suit pray for a 
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partition of their share, then before such relief can 
be given tothem their share must be ascertained, 
In such a case there is obviously a conflict of interest 
between the defendants and between that particular 
defendant andthe plaintiff. A defendant who asks 
for partition of his share is entitled to such relief, 
and when a decree is drawn up he can take steps to 
enforce such a decree in much the same manner as if 
he was a plaintiff. The decision in the partition suit 
in such a case operates. as res judicata because in 
ascertaining theshare of the defendant who claims 
partition, the Oourt must adjudicate on the rights of 
the various defendants, In sucha case if the defen~ 
dent does not appear, he caunot afterwards challenge 
the decision as to the shares of the various parties 
arrived at in that partition suit. Harmar PRASAD 
SINGH v. Narstnca Prasan SINGH Pat. 441 

8. 11~Consent decree—Question whether a. 

11 applies, is purely academical, 

The question whether a consent decree comes 
within the purview of 5,11 is to all intents and. 
purposes a question of mere academic interest, as 
even if such a decres creates an estoppel, it would 
bar the trial of the eame question between the 
parties. SAHIB NASIB Kaan v, KUTBUNNISA All. 589 

s. 11— Decision after contest and without 
fraud — Whether binding on successor-in-interest 
of party. : 

Wherea decision is got aftera full contest and 
without any fraud or collusion, it is binding upon the 
successor-in-interest of a partyto the decision. 
Barun BANDI v. SRI Duar Oudh 259 
——- 8.11—Matter when res judicata between 

co-defendants”, ; 

In order that a decision should operate as res 
judicata, between co-defendants it must be shown 
that (1) there was a conflict of interest between such 
co-defendants; (2) it was necessary to decide that 
conflictin order togive the plaintiff the relief which 
heclaimed; and (3) the question between the co- 
defendants was finally decided. HARIHAR PRASAD 
Sınan p. Narsinag Prasap Sinan Pat, 441 

5, 11—Property in dispute in both suite 
identical—Application of s. 11, whether barred 
by mere rise in price of property by lapse of time. 

The competency of the Court to entertain the 
subsequent suit must be determined by reference 
to the date on which the earlier suit was filed. If 
the properties in dispute inthe two suits are iden- 
tical, the mera rise in the value of the property by 
lapse of time cannot bar the application of s. 11, 
Civil P. O. Sasip Nasie Kuan v. Kursunnrsa 

All, 589 
&.11--Settlement proceedings—Offiser with 
judicial power—His decision is by ‘‘competent 

Court”. ae 

Where a Sadar Munsarim with judicial powers 
decrees, during settlement proceodings, uader-pro- 
prietary rights in favour of a persona, the decision is 
one by a competent Court within the meaning of s. 11, 
Civil P. O. Barun BANDI v. GRI DAAR Oudh 259 
——— 8, 11 Expl. 4—Suit on mortgage by purcha- 

ser of mortgage-debt at auction sale dismissed for 

want of registered deed of assignment —Subsequent 
suit supported by registered deed obtained after 
diamissal of first amit is barred. 

Section 11, Oivil P. O, must be read as a whole, 
and the words “litigating under the same title” 
must beread with the words: “No Court shall try 
any suit or issue in which the matter directly or 
substantially in iesue has been directly and sub- 
stantially in issue in the former suit.” 
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| Where a suit brought by a purchaser of a mort- 
gage debt «at an suction sale, upon the mortgage 
bond was dismissed as there was no registered 
deed assigning this mortgage and he brought a 
second suit based essentially upon the same pur- 
chase but supported in this case by a registered 
deed of assignment obtained after the dismissal of 
the first suit: l 

| Held, that the suit was barred by rea judiacta, 
JETHANAND Issarpas v. UDHOMAL KunpomaL Sind 676 
. S. 23—Party questioning jurisdiction of 
Court—Whether can apply to the same Court for 
. transfer of the case to another Court. 

Section 23, Civil P. O postulates that the seve- 
ral Oourts concerned shall both have jurisdiction. 
Consequently where defendant in the suit on con- 
tract, questions the jurisdiction of the Court to 
try the suit, his application to the Oourt to trans- 
fer the suit to another Court where he himself has 
fled his suit on the same contract against the 
plaintiff, cannot be allowed. Firm BABU Lau GIR- 
DHARI LAL v., KOTUMAL All, 543 
- $.35—Coste—Oourt's discretion—Separate 
. appearances of respondents, found unreasonable— 

: Qnty One m of costs shouid be allowed. 

- Costs are always in the discretion of the O 
‘and though each respondent or defendant acuta ve 

allowed hia.costs on the broad principle that a 

person, who is brought before the Court wrongly as 

it' turns out, is entitled: to defend himself in his own 
“way and by the employment of such Advocate as 
he thinks fit, still in cases in which the Court may 
think that it was unreasonable for the defendants or 
respondents to have appeared separately, only one 
set of costs should be allowed. SHRIDHAR BALKRISYNA 

AgasHE v. Poona Orry MUNIOIPALITY Bom 174 

—— 8. 35- Order for costs—Second appeal 

when maintainable —Discretion of trial Court 

_ in the matter, when can be interfered with, 

If in the Oourts below wrong principles have 
pera appi or rae ene error of law in 
ing the costa en the Hi f i 
tero ia oe appeal, Sy cane eT 

ı The trial Court has a discretion in th 

costs and that discretion should only be paar ree 

with in appeal if the trial Oourt has exercised its 

discretion improperly. The Appellate Court should 
not consider the matter of costs as if it had been 
trying the suit itself, PUZHAKKRAT KozsucamMAL 

AMMAD 2, OHERTATH MANAYIL PARU AMMA Mad. 82 

: sriti” Suit dismissed with costs meaning 
., The expression ‘ suit dismissed with a 

decree means that the plaintiff is to Vara aks of 

the defendants, and that if there are more defendants 
than one who appear separately, all the defendants 
are entitled to their costs separately under such an 
order, BBRIDRARE BALKRISANA AGASHE v. Poona Crry 
Eee ay gee i Bom, 174 
~S.47. Sze N-W. F. iculturi 

Debtors’ en 1939, s. 9 r PERE 

— 8, 47—Oompromise decree : idi 
realisation of future maintenance a ig A ae 

ar A property and creating charge upon it—If 

property. ie ed against auction purchaser of such 
a ə word “representative” in s. 47, Oivi 
is used in a wide sense and will le a 
gold arpa NGO the judgment-debtor the auction. 
g aI ger to the extent of the property received by 


A compromise decree provided ;for the realisation 
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of future maintenance by sale of specified pro- 

perty and created a charge upon such propert. 

The property was sold in execution ofa decree: 

Held, that the decree for future maintenance 
could be executed against the auction-purchaser as 
representative of the judgment-debtor to the extent 
of the property purchased by him subject to the 
charge. Basumart KUER v. BARBANGI Kurr Pat. 866 
——— $, 47—Money decree against ward of Court 

of Wards ~ Attempts to execute decree unsuccessful 

— Subsequent suit to obtain satisfaction of , that 

decree, if barred. 

A suit’ ona judgment can only lie where the decree 
from its very nature is incapable of execution. A 
simple money decree obtained against a ward of 
Oourt of Wards cannot by reason of 8. 60-A, Ben, 
Gourt of Wards 4ct, be executed without leave of 
Court of Wards, but there is nothing inherent in the 
decree itself which renders it incapable of execution. 
It is not an inexecutable decree. Consequently 
where after unsuccessful attempts to execute such 
a decree, a regular suit is brought to obtain satisfac- 
tion of the decree, the suit is barred by. 8. 47, 
Givil P. O. lacumr Narayan v. Musamman MBADI 


Pat. 387 

— s. 47,0. XXII, r. 22—Held that order 

directing fresh application under 8. 47 was not 
justified. 

An application wae filed in execution proceed- 
ings asking that the sale be set aside. The ap- 
plicant asserted that the property sold was his 
self-acquired property, that no notice had been 
issued to him as required by O, XXI, r 29, Civil 
P. O., and that there had been material irregulari- 
ty in the publication of the gale, the result of 
which was that the property had been sold at con- 
siderably lesa than its real value. This applica- 
tion purported to ba made under the provisions of 
gs, 47 and isk and O. XXI, r. 90, Civil P O. The 
application so faras it related to O. XXI, r. 90 
was dismissed for applicant's default in furnishing 
security. The Appellate Court agreed with the 
trial Court on this point but directed the applicant 
to file a separate appiication under s 47 and limit 
it to his allegations that the property was self- 
acquired and that the sale was bad because of the 
failure to give notice under O. XXI, r 22 instead 
of directing the trial Oourt to hear and decide that 
part of the application : } 

Held, that tne Appellate Court should not have 
directed the applicant to file a fresh application 
under 8,47, Guntoru Serera RAMANJANEYULU V. 
VISHUB40TLA RAMAYYA Mad, 488 F B 
——— $. 51, Proviso — Decree for payment of 

arrears of alimony under s. 37, Divorce Act (IV 

of 1869), whether decree for payment of money 

within meaning of s. 51, Proviso—Fact that on 
arrest in execution of decree, tor alimony judgment- 

debtor cannot apply in insolvency under 8 99 

(3), whether affects the nature of decree. 

Adecrea for alimony under s. 37, Divorce Act, 
does not create a debt which can be proved in 
bankruptcy, and an order of discharge in bankruptey 
does not discharge the liability under 8 decree for 
alimony. But at thesame timea decree for the pay- 
ment of arrears of alimony is a decree for the payment 
of money within the meaning of the proviso to s. 51, 
Oivil P. O. The fact that on the arrest of the 
judgment-debtor in execution of the decree fer pay- 
ment of alimony, at any rate in respect of future 
alimony he cannot apply in insolvency under 6, 55 
(3), dodsnot_render the decree for alimony any the 
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less & decree for payment of money, JESSIE GRANT 
Kwanpatta v, MANOHERJI O, KHAMBATTA Bom. 605 


——-— 8. 52—Creditor's right to follow assets in 
+ legatee's hands—How to be exercised. 
The right of a creditor to follow the 


assets in the hands of a legates isa right which 
has to be exercised by a suit and cannot be ezer- 
cised merely by levying execution againat the assets 
in the hands of the legatee. Hence a decree for 
costs obtained against the administratrix in that 
capacity, cannot be executed against the legatee of 
the deceasedto whom the estate has been made 
over, by the administratrix. The decree-holder must 
institute a suit against the legatee. DEBI Prosanna 
Guosz p. INDRA NARAIN PAL : Cal. 335 
=~ 88. 53, 2 (IL—S. 53, if negatires claim 

of son tote legal representative under a, 2 (11)— 
. Fiction in s. 53, explained 

The fiction? ‘introduced in s. 53, Civil P. O., which 
arises in execution is not in treating the son as the 
legal representative, but in treating the property 
which has passed tothe son as a surviving co-par- 
cener as being property of the deceased come to the 
hands of the son. Section 53 does not in any way 
negative the claim of the son to be a. legal represen- 
tative withins, 2 (11), Jamaurao SATAPPA Koowarr 
v. ANNAPPA RAVOHANDBAPPA KABBUR Bom. 198 F B 
= $, 65— Object of. h 

Section 65, Civil P. O, determines priority as 
between purchasers at successive sales. It is not 
meant to confer on a defaulting tenant the privilege 
of rent-free occupation for so long as he or the 
decree-holder can delay confirmation of the sale. 
Cauatar SINGH y. SHAH QASIM GHANI Pat. 213 
m $S, 73, 63, 84—Court, if can suo motu 

ascertain various claimants to particular sum of 
money and distribute it among them—Mere attach- 
ment of certain sum before judgment, whether 
entitles decree-holder to rateable distribution 
without applying for ezecution. 

Neither s, 63 nor s. 64, Civil P. U. indicates 
that the Court should ascertain who are the various 
claimants to a particular sum of money and then 
‘divide that money among the persons who are 
entitled to a share of it. The Court can unders. 73 
only divide the assets among such persons as may 
have made application to the Court for the execu- 
tion of decrees, Mere attachment before judgment 
of certain sum does not become an attachment 
inexecution and the decree-holder is not entitled to 
rateable distribution when he has not applied for 


execution, Karruva ROWTHANG Son MNIDIN v. 
DAKSHAYANI AMMA : Mad. 864 
————~ $, 80. See Punjab Municipal Act, 1911 

8.49 729 


——— $ 80—“Caure of action”, scope of—Notice 
to Collector that puniiive taw was illegally 
recovered from plaintiff andthat he could not be 
assessed for eatra sum subsequently demanded from 

. him— Plaintif paying exira amount subsequently— 
Suit for recovery of the amount — Previous notice, 
if good. 

The words “cause of action” under s. 80, Oivil P. O., 
should not be construed in a narrow senss as the 
object of the section is merely to inform the defendaat 
substantially of the ground of complaint. Where the 
plaintiff had informed the Oollector that a certain 
amount was wrongly realized from him as punitive 
tax andealao that he was not liable to pay the extra 
amount which had again subsequently been assessed 
on him, the. notice is good for the maintainability of 
the suit for the recovery of the extra amount which 
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the plaintiff had paid subsequent tothe notice and 
the legality of which he had challenged inthe notice. 
JANKI PRASAD v. GOVERNMENT oF THE UNITED Provinces 
Oudh 545 

m §, 92, SER Trust PCl 
8. 92—Sanction obtained by several persons 

—One dying—Suitt instituted by rest is valid, 

Where several persons have obtained sanction 
under s, 92, Oivil P. ©, and one of them 
dies before instituting the suit, the suit instituted 
by the rest is valid. Sazo RAM v. RAM CHAND 

Lah, 429 

8.100—Finding of fact — Finding that 

deed has not been executed as guardian of minor, 
ds one of fact. 

The finding arrived at by the Court below to the 
effect that a certain document had not been executed 
by the executant as guardian is a finding of fact and 
isnot open to challenge: in second appeal, Raz 
BAHADUR Sinan v. Nar SINGH Misra Oudh 712 

8,100—Finding on the question of benefit 
to the minor from the mortgage executed by guar- 
dian is also one of fact. 

The finding on the question of benefit to the minor 
from the mortgage executed by his guardian ig 
a finding of fact which is not assailable in second 
appeal. Ras BAHADUR SINGH v. Nar SINGH Misra 

xi wi Oudh 712 

~ 8. 104 (f). Sze Civil Procedure Oode, 1908, 
Sch. 11, Para, 21 . $71 
8. 109 (c)—Certifeate, when can be granted 

-Question of public importance—Question held 

did not involve such question. 

A case should be certified to be a fit one to 
appeal to His Majesty in Council under el, Ce) 
only of s. 109, Civil P. O., when it is of wider 
importance and the principle, when finally decided 
by their Lordships of the Privy Council, would be 
of benefit not only to the people who were 
directly involved inthe litigation butalso to the 
public at large, that is to say, the matter must 
be one of wider public importance and not a 
matter only of importance tothe parties concern. 





ed. 

Where the point for decision before the Privy 
Oouncil will not be the general point 
but only the question whether or no a revision 
lay to High Oourt in the circumstances of the parti- 
cular case, that is, whether the application in re- 
visioa was rightly held by the High Court to raise a 
question of jurisdiction, the decision on that point 
would not be a decision on a matter of general 
public importance, and therefore tbis particular 
ground is not one on which the Court should be 
justified in granting a certificate, 

Where the decision at which the High Oourt arrived 
was that none of the points stated in para, 14 
ofthe Second Schedule, Civil P. O. were present 
so as toclothe the Court with jurisdiction to 
remit the award, and that his order remitting the 
award was an order made without jurisdiction 
the decision being not on aquastion of publie 
importance, no certificate under cl, (9) can be grant. 
ed. Moon OHAND v. Puoon ORAND Oudh 778 

8.110 —Trial Court's decree modified in 
appellant's favour—Amount involved more than 

Rs. 10,00 }—Certificate under 3, 110, can be granted, 

An appellant is entitled to challenge the decision 
of a High Ooart even ifthe High Oourt has modi- 
fied in his favour a decision of the trial Court whera 
the amount involved is Rs, 10,000 or upwards. 

The decision of the trial Court in regard to the 
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defendant's liability to refund the sum of Ra. 26,000 
as claimed by the plaintiff was affirmed by the 
High Court. The rate cf interest was, however, re- 
duced from 6 per cent. to4 percent. At 6 per cent 
the liability in respect of interest amounted to 
Rs. 1*,700 and at 4 percent. to Rs. 12,360. The ap- 
pellant, however, denied his liability for interest 
apd applied for leave to appeal to Privy Council : 
Held, that the leave could be granted under 


s. 110, Civil P.O. Jaeeo Bar v, Harimas Prasap 
Sines All, 461 F 8 
———-s.115. See Oivil Procedure Code, 1908, 

O. XXI, r. 90 448FB 


——— 8, 115—Ignoring reported ruling of High 
Court or failure to grasp ats essentials is material 
irregularity. 

The ignoring of a reported ruling of the High 
Court, or complete failure to grasp its essentials 
must be taken as material irregularities. U Po 
HLAING v, Daw Newe Rang. 801 

s. 115—Mistaken view of lower Court as to 
what constitutes misconduct on part of arbitrator 
whether ground for interference in revision. 

The High Oourt cannot interfere in revision, 
merely because the lower Court bas taken in the 
exercise of its jurisdiction a mistaken view as to 
what does or does not constituie misconduct on the 
part ofan arbitrator. KESHOLAL v. LAXMAN Rao 

Nag. 371 

———. 8. 115—Order directing sale of preliminary 
decree is not appealable out revisable. 

An order directing the sale of a preliminary dec- 
ree for accounts passed in a partnership action is 
not appealable though it is open to revision, 
Kars Poonsa & Oo v. Rarangur HIRII Buosgas 

Pat. 408 
$.115—Partition autt—Order appointing 

Amin to prepare quras and to report im detail 

all points involved in case is not ‘case decided’ 

and no revision liea, 

An order passed in a partition suit appointing 
an Amin to prepare quras and to make a detailed 
report on all the points involved in the case, 
is not a ‘case decided’ withinthe meaning of 8,115, 
Civil P. O., and consequently there is no jurisdic- 
tion to interfere in revision. It may be a wrong 
or improper order but the applicant has his remedy 
against that order by way of appeal from the 
decree passed subsequently, Ramman Lau v. BABU 
Rau All. 883 
——— 8.144, Sze U.P Encumbered Estates Act, 

1934, 5. 7 (2). (8) 11) 272 
—— 5, 144—Possession of tenant's land obtained 

by landlord in execution of ejectment decree — 

Decree reversed—A pplication by tenant for restitu- 

tion and mesne profits — Landlord, if can deduct 

from mesne profits rent payable by tenant for 
period of his possession. 

Where possession of tenent’s land is obtained by 
the landlord in éxecution of decree for ejectmont and 
subsequently on the decree being reversed the tenant 
apples under s. 144, Civil P. O., for the restitution 
and profits, the landlord is entitled to deduct from 
the mesne profits the 1eut which would have been 
payable by the tenant for the period ot his posses- 
sion. The tenant is however, entitled to interest on 
mesne profits from the date of the order for payment 
thereof to the date of payment or realisation. Ponna- 
PALLI VENKATAPPAYYA Y. PHOSHADAPO RAMASWAMI 

Mad. 607F B 
s. 151. Ss Oivil Procedure Code, 1908, 
269 
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me B, 151—~Judgment:debtor’s property attached 
in ewecution—Third person filing suit for declaga- 
tion that decree was obtained by fraud and was 
inoperative against estate — Execution, if can be 

stayed under a. 151. 

Where property of judgment-debtor is attachedin . 
execution of a decree and a third. person who was 
not a party to the proceedings sues for declaration 
that the decree had been obtained by fraud and 
was inoperative against the estate, the Gourt can- 
not stay execution under s, 151, Civil P, O. It 
makes no difference that the plaintiff's suitis one 
for a declaration: under the Specific Relief Act and 
not one under O. XXI, r. 63, NARAYANAN OBETTYAR 
v. Ma Saw Bus Rang. 582° 
nna B TSI Stay of execution under s. 151— 

Court, whether can impose terms. 

The Court has power, when it orders stay by 
virtue ofits inherent power to do so, to impose 
such terms as it thinks fit. DARA TRIPURA SunpaRA- 
LINGAM v. VINJAMUBI VENKATABAMANAYYA 

Mad, 409 
-- $. 151,0. IX, rr. 8, 9—Dismissal for de- 

fault—Other remedy open— Restoration under a. 151, 

if warranted, 

The proposition that where an alternative remedy 
ig provided the Oourt is precluded from exercising 
its inherent jurisdiction under s. 151 of the Oivile 
P. O, is too wide and does not take into account 
cases of a special and exceptional character which 
may demand the exercise ofthe equitable jurisdic- 
tion inthe ends of justice to correct palpable mis- 
chiefs. There is absolutely no reason for circum- 
scribing the powers of the Court in cases where the 
Court is moved to correct its own mistake and 
wants to afford redress to the party who has been 
made to suffer for such mistake. BADRI PRASAD v. 
B. AMBIKA PERSHAD Oudh 332 
= 8S, 152,152, O. XLI, r.11—Apmendment of 

decree — High Court dismissing appeal under 

0. XLI, r. Ll — Application for amendment of 

decree liea not to High Court but to District Judge. 

By dismissing an appeal under O. XLI, r. 11, Oivil 
P. Q., the High Oourt neither confirms nor varies the’ 
decree of the lower Appellate Court but allowes it to 
remain ag it was and it is, therefore, the Oourt of 
the District Judge which can amend the decree. 
Tarpent Prasan TEWARI v., RURMIN Devi 

Oudh 269 
O. |, r. 8—Representee party to suit — Suit 
dismissed — Matter becomes res judicata, 

Once a person has been made a partyto the suit 
under Q. I, r. 8—and it cannot be disnissed without 
his being heard—if it ig . dismissed the matter will 
become res judicata. THAIVANAI Adal v. O. R.M. P. 
R. M, RAMANATHAN OBETTYAR Rang, 683 
— me O, |, 1, 8—Representative suit—Representee 

not party to suit — Representor abandoning suit 

without knowledge or concurrence of representee— 

Dismissal of suit, if operates as res judicata against 

representec, 

Where in a representative sait under O.I,r, 8, 
Oial P, ©., a representor chooses for reasons of his 
own without the knowledge and concurrence of the 
representee who was not a party to the suit to 
abundon bis suit, and the suit is dismissed at his 
instance, the representee can bring another suit 
in respect of the same subject-matter. In such a 
case the doctrine of res judicata has no apptication, 
Although the representance is bound by a final deci- 
sion, it isonly by the result of litigation that he 
becomes bound, and “the decision’? means a decigion 
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by a Judge who is trying the case and not a decision 
by one of the parties to pursue the matter no further, 
Tdarvanal ACI v. O, R. M. P, R.M. RAMANATHAN 
QaeTtTYAR ' Rang. 683 
——— 0.1, r. 9—Joinder of parties — Power of 

Court—Plea of non-joinder raised in pleadings— 

Joining cannot be allowed at appellate stage. 

Even though the Court has power to join, a Court 
cannot join a party where the litigant in whose 
interest the joinder ie to be made refuses to have 
the necegsary parties joined. When the point of 
non-joinder was properly taken in the pleadings 
the parties cannot be allowed to be joined at the 
appellate stage. GIRDHAR V. MOTILAL OHAMPALAL 

Nag, 556 

0.1,r, 10 (2)—-Validity of Act challenged 
“in suit between private parties — Province not 
having any proprietary interest —Whether can be 

` made party under O, I, r. 10 (2), Civil Procedure 

Oode (Act V of 1908). 

Per Gwyer, C. J.—It istrue that by s. 176 (1) ofthe 
Constitution Act a Provincial Govt. may sueor be 
sued by the name of the Province, and may, subject 
to any provisions which may be made by Act of the 
Federal or the Provincial Legislature, sue or be sued 
in relation to its affairs in the like cases as the 
Secretary of State in Oouncil might have sued or 

e been sued ifthe Act had not been passed, But where 
the validity or constitutionality of Provincial Legis- 
lation is in issue, and not any matter relating to the 
proprietary -rights or interests of the Province, it is 
more convenient and more correct that the Advocate- 

General should represent the executive Govt. fcr the 

time being,:of the Province. This is the Dominion 

practice and ought to be followed in India. The more 

convenient coursé is to confine the operation of s. 176 

(1) constitution Act, ‘to cases in which the proprie- 

tary rights or interests of the Provinces are affected, 

and, if the Govt of a Province desires to uphold the 

validity of a provincial Act or to challenge that of a 

Federal Act, it should direct the Advocate-General 

of the Province to intervene on its behalf, The 

Advocate General of the Province is a proper party, 

in the sense that without him the Gourt cannot 

effectually and completely adjudicate upon and settle 

. all the questions involved in the suit, Though it is not 

“desirable to extend the operation of O.J, r.10, beyond 

what is necessary, yet toallow the Advocate-General 

to intervene as a party in cases of this kind is within 
the spirit and also the letter of the rule, 

Obiter Per Goyer, C. J.—It would no doubt be often 
perhaps usually, convenient if the Qourt had the 
Advocate-General of the Province before it, when the 
validity of a provincial statute ia in issue ;and High 
Courts may desire to consider whether they should not 
frame a rule of theirownupon the subject, which will 
set all doubts at rest, 

Per Sulaiman, J.—Where the High Oourt by an 
express order whether rightly or wrongly brought the 
Provinces onthe record and then madethem a party 
to the appeal, with the idea that that would give to 
the Govt. aright to appeal to the Federal Court, it 
cannot subsequently be said that the Govt. were not 
“any party” inthe appeal. Wrong discretion by the 
High Oourt, is no ground for holding that the appeal 
does not lie. Section 205 Govt. of India Act, does not 
say any party ‘directly aggrieved by the judgment, 
decree or the final order’, much less ‘directly aggrieved 
by the dgcree actually passed.” In the absence of any 
such restriction ins. “05 and-in view of the fact that 
an appeal lies even on a constitutional question alone 
without raising any other ground, it cannot be held that 
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the Govt. who were a perty to the appeal in the High 
Court have zo rigut of appeal at all, Umrrep Pro- 
vinors v, ATIGA BEGUM FC138 
——-- O |J, r. 2—Auclion-sale of certain plota— 

Suit for declaration of title over plote sold— 

Omission of certain plots from claim—Subsequent 

autr i title and possession of those plota held 

arrest, 

Order II, r. 2, Oivil P,O, covers cases 
dental omiesion. 

Bhortly after the sale of his land a person in 
stituted two suits for declaration of his title over 
the plots which had formed the subject of the sale. 
At that time the auction-purchaser had not taken 
the delivery of possession, But during the pendenay 
of the suits he took out dakhal dehani and obtained 
possession through the Court. The plaintiff did not 
amend his plaint or apply for the additional relief 
of recovery of possession, He, however, succeeded 
in his suits. By an accidental omission two | plots 
were omitted from his claim, To remedy this hé 
brought a suit for declaration of title and recovery 
of possession : . 

Held, that the suit was barred by O, II, r. 2, Civil 
P.O, RAM Frasan Sinan v Rapsa PANDAY 

Pat, 527 

O. 11, r. 2 (3)~Person wrongfully kept out 

of possession of immovable property suing only for 

mesne profits and not for possession — His subs 

sequent suit for possession or mesne profita is 
barred, 

If a person is wrongfully kept out of possession 
of immovable property he is entitled to sue for 
possession and for mesne profits and under the pro- 
visions of O. II, r.2 (3), Civil P. O, he is bound 
to include both claims in one suit. If he sues only 
for mesne profits he cannot in a subsequent suit 
sue eeparately for possession. In other words he 
ig no longer entitled to possession; and if he is 
not entitled to possession he is not entitled to 
mesne profits, A subsequent suit for mesne profits 
is, therefore, barred. SAGHIR Hassan v, TAYAB HASAN 

; ; All. 677 
0. Hr, 4—“ Acting" under O. III, r. 4 

— Another Counsel, if can present appeal on 

behalf of Counsel appearing in case without written 

authority. 

The mechanicalact of handing over the appeal to 
the Olerk of Court or another officer appointed for 
receiving appeals does not amount to “ acting” as 
contemplated by O. IM, r. 4, Civil P.O. It is only 
a ministerial work and similarin nature to the pay- 
ment of process-fee ete., which the clerks of Oounsel 
usually do. 

Consequently, another Counsel can present the 
appeal on behalf of the Counsel duly authorised 
under O, III,r. 4 without a written authority from 
him to do so, GQuunam SARWAR Faq Moup TELI v. 
NABI Bakusa Paso TERLI Pesh. 833 
O. VHI, Y. 6. Sze Partnership 329 
O. IX, r. 8 — Dismissal of suit under, if 

Sze Surety 348 
0, 1X, 7.13, O. XXII, r., 1—Suit by pur- 
chaser against his vendor, person claiming tand 
.by adverse possesaion and his tenant, for posses- 
sion and alternatively for return of purchase price 
with damages~~Sutt decreedex parte against vendor 
jor latter relief and uithdrawn agains: other defen: 
dants—-Application by vendor under O, IX, r. 13 
—Plaintiff applying for setting aside whole decree 
—W hole decree held could not be set aside but only 
against vendor—Proper remedy for plaintiff stated, 


of acci- 











decree. 
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The plaintif who was a purchaser ofan item of 
land from, defendant No. 1 brought a suit against 
defendant No. 1, defendant No, 8, who claimed to 
have been in enjoyment of the property and 
defendant No. 2, a tenant of defendant No. 3, for 
possession of the land and in the alternative for 
return of the purchase money with damages. 
Defendant No, 1 was declared’ ex parte and the 
plaintiff therefore did not press the suit: against 
defendants Nos. 2 and 3, and the suit as against 
them was withdrawn. She obtained merely a 
decree against defendant No, 1 for the purchase 
money and damages. Defendant No. i applied under 
O. TX, r 13, The plaintiff in her counter prayed 
that in case the petition of defendant No.l were 
granted, the whole decree might be set aside and 


she be allowed to’ proceed against the other 
defendants also: 
Held, that the decree could not be set aside 


against defendants Nos. 2 and 3 as the decree was 
in their favour and against them. O. XXIII, did 
not makeany provision for withdrawing a with- 
drawal; and sothere was no: provision in the 
Code whereby the withdrawal of a suit against a 
defendant could be cancelled, The only thing that 
could be done for the plaintiff was to grant her 
permission under O. XXIII, r. 1 to file a fresh 
suit against defendants Nos. 2 and 3. ATTILI Raza- 
GOPALA Rao v, A, V. BHANOJI Rao Mad. 799 
———— Q. XXI, r. .2—R. 2, if prescribes mode of re- 
cording adjustment — Record of adjustment held 
sufficient. 

Order XXI, r, 2, does not say how or where an 
adjustment is to be recorded The order of the Oourt 
inthe darkhast proceedings “the award should be 
filed and a decree drawn up accordingly", is a 
sufficient record of the adjustment. ZUMAKLAL MOTIRAM 
v, FULOHAND TARACHAND 
O. XXI, r. 11 (2) (f) — Resul: of previous 

application stated in further application for exesu- 

tion—O. XXI, r. 11 (2) if) if complied with, 
| Order XXI, r. 11 (2) if), Oivil P, O. would be com- 
plied with if in afurther application for execution 
the result of a previous application was stated what- 
ver the result. might have been. MORARJEH Goxunpas 
& Oo. v. BOLAPUR Spinnine & Weavine Ov, LID. 
Bom. 698 
———— O. XXI, r. 45—In default of payment, 
warrant of attachment directing peon to hald 
atitached property—Removal of crop, whether theft 
vn Absence of charge under theft—E fect of. 
. Where the warrants of attachment direct the peon 
to hold the attached property, in default of payment, 
until further orders, the peon’s custody is plainly 
operative in law. If in these circumstances the 
judgment-debtors and their men not only cut and 
gather the produce as they are entitled to do under 
sub-r, (2) of r. 45, O. XXI, but also take the cut 
produce away, their offence would on the face of it 
be one of theft, The fact that they were, not charged 
with this offence, does not improve matters for them 
that in committing this offence they obstructed the 
peon in the discharge of his duty of holding the 
crop. MAHABIR Sas V. EMPEROR Pat.177 
O. XXI, r. 45 (2) (3)—Scope—Right of judg- 
ment debtor to cut agricultural produce, 
_ Under sub-r. (2) of r, 450f O. ANI, Civil P. O., the 
judgment-debtor is at liberty, notwithstanding the 
attachment, tocut, gather and store the produce, in 
default of any conditions imposed, or orders passed, 
by the Oivil Gourt to the contrary. This does not 
of courae entitle him and his men to take the 
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produce away as is shown by sub-r. (3) of thesame 
MAHABIR Sau y, EMPEROR p17 
— o. XXI, r. 50 (23, O. XXX — Suit uler 
0, XXX—Court’s jurisdiction under 0. KAT, r. 50 
(2) todecide whether party is liable as partner— 
Scope of r. 50 :2). : È 
Sub-r, (2)of O. XXI, r 50, Oivil P.O., is not 
limited toa finding of fact as to whether a particu- 
lar person isor is not a partner. Under r. 50 the 
Oourt has jurisdiction to inquire and decide whe- 
ther a party to a suit under O. XXX is liableas a 
partner within the meaning of O. XXT, r. 50 (2) 
because such party held himself out to the plaintiff as 
a partner. MOHANLAL JoxuuraM v., PARMANAND HoT- 
CHAND Sind 276 
O. XXI, r. 53 — Preliminary decree for 
accounts in partnership action is attachable but 
not saleable. A 
A preliminary decree for accounts iaa partner- 
ship action although attachable is not saleable, 
KHIMJI Poonsa & Oo, v. RATANSHI HIRJI BHOJRAT 
Pat, 408 
—— 0, XXI, r. 54, O. XXXVIII, r. 7—Attach~- 
ment, when complete —Copy of prohibitory order, 
if must be served on owner of property. ad 
Thereis no direction in O. XXI, r. Bi, Civil 
P,O. thats copy ofthe probibitory order shall be 
served upon the owner ofthe property All that is, 
enjoined is thatthe order shall be proclaimed and 








affixed, If the order is proclaimed and affixed 
the attachment ie complete and valid. mea wore 


v, Ram Sanat 
-~—— O. XXi r. 57—Applicability of O, XXI, 

r. 57 — Attachment before judgment — Execution 

petition after judgment for sale of property attached 

—R. 57, tf applies. ty i 
“ Order XXI, r. 57, Civil P. U., applies to the case of 
attachment before judgment where after judgment an 
execution application is made for the sale of the 
property attached, but would not apply when the 
execution application is for the sale of other pro- 
porties, Hence on dismissal of an execution applica- 
tion for sale of “attached property the attachment 
existing by reason of an order passed before judgment, 
ceases under O. XXI, r. 57. PIRBIOMAL TEQOMAL ve 
KISHNOMAL Sind 576 
————~ O, XXI, rr. 58, 63 — Order allowing objec- 

tions under O, XXI, r. 58, when final within mean- 

ing of 3. 52, Transfer of Property Act (IV. of 

1882). 

The ‘explanation tos. 52, T. P. Act, refers to final 
decreesfor orders as terminating the period during 
which the bar on transfer continues ; and the accept- 
ance of an objection underO XXI, r. 58, Civil, P. O, 
in execution proceedings is not 8 final order until 
either a suit to contest the order has been finally 


decided or the period of limitation had expired. 
Sarpar Braum v, HARSUKA Rar Lah. 663 
O. XXI, r,62—Hncumbrances notified in 





sale proclamation —Whether dispenses with neceasity 
of proof as regarda their correctness and validity, 
inthe absence of an enquiry under r. 62. : 
The mere fact that the encumbrances are notified 
in the sale proclamation does not dispense with the 
necessity of proof as regards the correctness and 
validity of these encumbrances in the absence of any 
eaquiry having been made as contemplated by r. 62 
of O. XXL of ths Civil P. O. Ram Rag SINGG v. LAL 
Quanpra PRATAP SINGH = Oudh 619 
———- O, XXI, r. 63—Hffect of successful suit by 
decree-holder under 0. XXI, r. 63. Wi 
The effect. of a successful suit by a decreesholder 


v 


f 
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unger O, XXI, r. 63, Oivil P. Ois to restore the 


original attachment and to make any intermediate 
transfers invalid. Sagar Beaum v. Harsuxa Rar 


Lah 663 - 





O. XXI, r. 63—Suit under — Falls within 
purview of Art. 17 Sch, II, Court Fees Act (VII 
of 1870)--Prayer for removal of attachment does 
not change nature of suit. 

A .suit under O. XXI, r 63, Civil P. O., to set 
aside. a summary order of a Oivil Court negativing 
the -right claimed by the plaintiff in .exécution 
proceedings falls within the purview of Art.17 of 
Sch. II, Court Rees Act. : The fact that the plaintiff 
asks for the removal of the attachment makes no 

- difference to the nature of the suit, Sonaram DUTTA 

V, BITARAM OHAMARIA Gal. 679 

emm O. XXI, r, 83. Sze Civil Procedure Code, 

1908, O. XXI, r. 89 :10 
= O.: XXI, r. 89 — Auction sale — Subsequent 

purchaser, if can apply under r. 89. < 

The judgment-debtor first made an application 
under O. XXI, r. 90, and this was not withdrawn 
when he first made his application under r. 89, The 
application under r. 90 was withdrawn when the 
limitation for application under r. 89 had expired : 

‘Held, that the application under r. 89, which was 

ebarred by the application under r. 80, could be said 

to have been made only when the application un‘ler 

r, 90 was withdrawn and it was, therefore, barred by 

limitation, RAGHUNATH JBTHABHAI y, Hartram DIP- 

OHAND e « > Send 10 

awa O, XXI, r. 89—R, 89, object of—Court should 
not inquire as to wherefrom the judgment-debtor got 


money. ; 
Rule vpi O XXI, Civil P, O., must be strictly 
construed: The intention of the rule is. to provide a 
simple-‘procedure where at the last moment, A judg- 
ment-debtor may come and deposit without condi- 
tion the full decretal sum and five per cent. penal- 
ty, and save his proparty. There is to be no room 
for argument or doubt or question or inquiry. It 
is not for the Court to inquire where the judgment- 
debtor got the money from He may getitfrom a 
subsequent purchaser, it matters not; the Oourt 
will not inquire, but the judgment-debtor must not 
deposit the money under protest : He cannot impose 
conditions, RAGHUNATH JETHABHAI Y, HARBIRAM Dir- 
ORAND Sind 10 
———— 0, XXI, rr. 89, 83 — Deposit under r. 83 not 
accepted by judgment-creditor—Application under 
y. 89—Deposit under r. 83, if can be treated as 
having been made under r, 89. z 
While r. 89, O. XXI, may be so construed as to 
recognize in the judgment-debtor who has sold his 
property subsequent to the auction sale, a sufficient 
interest to allow him to apply under r. 89. It does 
not follow that the rule can beso construed as to 
permit the subsequent purchaser himself to apply to 
the Court. < : 
When a deposit is made under O. XXI, r. 83 by 
the judgment-debtor and. the judgment-creditor has 
refuaed to accept it, it is the property of the judg- 
ment-debtor available to him at any time on his 
request, and where, -in his application under r, 89 
he asked that the amount already deposited by him 
in part payment of the decretal sum, should be 
treated as part ofthe deposit under.r. 89, it should 
be deemed part of the deposit, and it should not be 
necessary for himto gothrough the formality of 
withdrawing the money with one hand, so that he 
could return it withthe other. Ruaanata JETHABJAI 
v. HABIRAM DIPOHAND. Sind 10 


e 192—G, I—III 


GENERAL INDEX 


. xvii 
Givi! Procedure Code—contd, 


——— 0. XXI, rr. 89, 90—Rules 89 and . 90; tf 
contemplate simultaneous applications—R. 89 pro- 
hibits or excludes application under it unless ap- 
plication made under r. 90 is withdrawn. ` , 
Rules 89 and 90 of O. XXI, Civil P, O., clearly do 

not contemplate the making of simultaneous applica» 

tions. One must come first and one after. Rule 89 

prohibits the making or progeou tion of an application 

under r. 89 unless a previous application under r. 90 

has been withdrawn, and as it prohibits the making, 

so it excludes an application already made. Raaav- 

NATH JETHABHAI y, HARIRAM DIPOHAND Sind 10 

~ 0. XXI, r. 90, Proviso (before amend- 

ment)—Proviso(1) as originally framed by Madras 

High Court was not ultra vires—Applicant had 

right to be heard before being asked to furnish 

security—Applicant given opportunity of being 
heard and to show cause before ordering to furnish 
security—Dismissal of application for default, 
if justified, vy 
Order XXI, r. 90, Civil P. O., as originally fram- 
ed by the Madras High Court and asit stood before 
amendment was not ultra vires. Under that rule 
as originally framed security could be required 

“before the application was admitted, That did not 

mean, however, that an order requiring security 

might be passed without hearing the person affected 

.by the order. Proviso 1, to r. 90 as re-framed puts 

it beyond all controversy that an opportunity must 

be given to an applicant of showing caase before 
an order requiring security is passed against him 
and the proviso, as it stood, in 1937, should 
ba read as giving a right to the applicant to be 
heard onthe matter of security, Henos an appli- 
cant who was heard and given an opportunity of 

.showing cause before being ,ordered to furnish 

security cannot be said to have a grievance when 

his application is dismissed ‘for default. . . . 

A person has the right of being heard, but once 
he has been heard, the Oourt can put him- on 

-terms before allowing him to proceed further with 

‘such a matter. Gunturu BEETA. RAMANJANEYULU y, 

VISHNUB 10TLA RAMAYYA ; Mad, 448 F B 

—~ O, XXI, r. 90, s. 115—Application under 
0. KAT, r. 9) dismissed for default in furnishing 
security—No appeal lies but revision is com- 
petent, x 
No second appeal lies from that part of the. 

decree which relates to the dismissal of the ap- 

plication for failure to find security under O. XXI, 

r. 99). A ravision can, however, be entertained, 

GUNTURU BEETA RAMANJANEYULU V, VISHUNBHOTLA 

RAMAYYA : Mad. 448 F B 

Q. XXI, r. 97—Application under O. XXI, 

r. 97—Applicant late by 15 minutes—Tourt's 

power to restore application—Awarding of coats 

in such cases, : 

No: order of dismissal in default should be passed 

till the end of the day when the Court was rising, 

because thera could be no default untilthe Court 
rose for the day. ; 
Consequently, where an application under O. XXI 

r. 97, Oivil P. O., is dismissed for default when the 

applicant was late by only 15 minutes, the Court 

can revoke. its own order passed under a misap- 

prehension and restore the application. In such a 

case there is in fact no dismissal for default at. 

all, And where the Court corrects its own order 
which it passed under a mistake, it would not ba 

justified in awarding costs, Bapat Prasap v. -B, 

ANNBIKA PERSHAD . : Oudh 333 

O; XXI, r. 103, 8. 2 (2)~Application under 
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0, XXI, r. 97 dismissed as time-barred—O, KAT, 
r. 103,ifa barto appeal against auch order, 
The jurisdiction under rr. 98 and 99 of O. XXI, 
Oivil P. O., is very strictly defined and is extreme- 
ly limited. The Court can only make an order 
: under these rules upon being satisfied of the facts 
which the rules require it to be satisfied of, In a 
.ease in which an application under O. XXI; r. 97 
‘Has been dismissed as-being time-barred, the order 
, dismissing it isnot an order made under r, 98,r, 99 
.or:r.101, Order XXI,r. 103. affords no obstacle 
to:an appeal. Jt does not apply. The order is a 
* decree ” within the meaning of s.2(?) and is ap- 
pealable. BAHADUB Kuan v, BARI TALA All, 709 
— O0. XXII, r. 4——Legal representative not 
brought on record within time fixed by 7. 4— 
Subsequent application for final decree mentioning 
legal representativesAfter summoning legal re- 
presentatives uho remaining absent, passing final 
decree—Decree, if valid. i 
-: Rule 40f O. XXII has no application to a case 
in which a preliminary decree has been passed, 
because it ‘cannot be said that any right to sue still 
‘exisis after a preliminary decree has been passed, 
Where in a suit ona mortgage against the mort- 
_ pagor, the defendant dies after the preliminary dec- 
.ree and his legal representatives are not brought on 
-the record within the time fixed and under O, XXH, 
.T..4 but an application for final decree mentioning 
the legal representatives is made after the expiry 
-of the aforesaid period, andthe Court after sum- 
moning the legal representative who remain absent 
«passes a final decree against them, the decree is 
. valid, for, in accepting the record showing the heirs 
as defendants and in serving them, must be taken 
to have directed the ‘heirs to be brought on record, 
.though this was after the time limited under O, XXII, 
T, 4, DAWARALI JAFABALIBAIYAD v. Bar JADI 3 
Bom: 405 
O. XXII, r. 5 O. XL, r, 3— Respondent Receiver 
served with notice of substitution of legal repre- 
sentative of deceased appellant—No objection== 
Successor of Recerwwer, tf canchallenge substitution 
subsequently— Ex parte order, effect of. 
. Where the application for substitution which ie 
based on the allegation that the applicant is the legal 
representative of the deceased appellant and notice of 
‘that application has beon served onthe respondents 
including the late Keceiver, and substitution is made 
„without any objection, it is not open to the subsequent 
Receivers who. merely step into the shoes of the old 
“Receiver to challenga.the order of substitution which 
is binding on the latter. When ina suit or an appeal 
apy party dies the question as to who is his legal 
representative must be decided by the Court and its 
decision must be binding on the parties. Order XXII, 
r. 5, Civil F. O., provides for the decision of such 
‘question, and the fact that an order passed under 
that rule isnot appealable shows that the decision 
is of a summary character and for the purposs of 
the suit or appeal the person who is substituted in 
place of the deceased party shall be deemed to be 
his legal representative. An ex parte order is as 
much binding on the parties as a contested order, 
JYOTI PRASAD SINGH v, RAMUEL BENERY SEDDON 
Pat. 17 


-———— O, XXII, r, G—Mortgage suit—Argumenta 
concluded—Dejfendant dying on date of delivery 

: of judgment—-Preliminary decree passed next day 
—Decree, if good. . 

: Rule 6, O. XXI, Civil P. O., applies to the judg- 
eut hased on arguments which have been conclud- 





ed before the death and such judgment-may bg the . 


.judgment founding either a preliminary decree or a 


final. decree. A or = 
Where ina suit to enforce a mortgage against the 
mortgagor, the argumenta were concluded‘on July 10,, 
1928, and the mortgagor died on July 22, on which 
date the judgment wasgiven and the preliminary 
decree was passed on the next day : , 
Held, thatthe preliminary decree was good as 
against the mortgagor and took effect as if it had 
been pronounced before his death, DAWARALI 
JAFARALI SAIYAD v, BALJADI | A Bom. 405 
O. XXII, r. 22, Ses Civil Procedure Code, 





1008, 8.47. TT  448FB 
—-—. O. XXIII, r. 1, SER Procedure Oode, 1908, 
O. X, 799 


ï; . 

—- Q. XXVII, r, 1—Suit against Provincial Gov- 
ernment through Deputy Commissioner Process 
iesued against Province and duly served and. Pro- 
vince duly represented—Defect in frameof suit ts 
condonable. : x 
Where in a suit against the Provincial Govt. 

the defendant is described as “Govt.......Province 

through the Deputy Commissioner,” and the process 
is issued against the Province and duly served and 
the Province is duly represented in the Court the 
defect in tha frame of the suit is, condonable, 

MoHAMMAD Brari v, SlALKOT Municrpanity Lah..729 

——-~- O, XXX, Sez Oivil Procedure Code, 1908, 
0. XXI, r. 50 (23) . C- 276 

——— 0. XXX, r..1, Expl, (Punjab)—Rule is 
enabling—Alternative forms in which suits by . or 
against joint Hindu family trading concerne 
may be brought, stated, : “a 
Order XXX, r, 1, Civil P. O., zegd with the 

“ Explanation” is an enabling provisión.: Under 

that wulé an alternative form has been provided. in 

which suits by or against joint - Hindu, family 
trading concerns may be brought. In the Punjab, 
therefore, a joint Hindu family firm may sue either 

41) in its “‘firm-name” if it hasany; or (2) all the 

members may sue jointly in their individual names; 

or (3) in certain circumstances, e. g.,.when-a con- 
tract had been entered into with the manager of 
the family firm he as the karta may sue in his, own 

name alone, : : i a 
The mere fact thata joint Hindu family trading ` 

firm gets itself registered under the Act, by itself 

and without more, does not destroy its character 
as such. Firma Nanp GopaleoM PARKASH m, Friem 

MEHNGA Mar-Kisroar Lab Lah, 383 

O. XXXIl—Scope—Applicabdility to execution 
proceedings. err : ee 
Order XXXII, of the Civil P. O., has no direct 

application to execution proceedings, so that the 

Qourts which have to deal with such proceedings 

cannot be bound -down ,by mere technicalities 

arising from the wording of a. particular rule of 
that order; but this is not the same as saying that 
the broad principles contained in the .rules relating 
to suits can in no circumstances whatsoeyer be 
applied to execution proceedings when they repre- 





sent elementary. principles, as in the matter of 
rea judicata. Nazir v, Doaram PAL ` Loh. 879 
—-— Q, XXXII r. 7. Sze Hindu Law -.170 


O. XXXII, r. 7—Guardian ad litem appointed 
for minor—Karta.:of family or father, if con 
enter into compromise on behalf of minar without 
guardian ad litem being party tott. — ,. < 
The rules contained in O. XXXII make ib. clear 

that where a next friend or guardian ad litem hag 

been appointed he and he alone: can. represent, the 





tama. 
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e 
rmjnors, ` Where a‘ guardian ad ‘litem is appointed 
fo the minor, the karta or the father i. ¢., a natural 
guardian cannot compromise the suit so as to bind 

a minor defendant without the guardian ad litem 

of the latter being a party to the - compromise. 

° -AWADHESH Prasap Missie v. Wipow or Tripenr PRASAD 
Missin’ Pat. 170 
———— O, XXXII! r, 7—Merely asking Court to 
approve of compromise actually entered into— 
Terma of O. XXXII, r, 7, tf complied with. 
- A guardian ad litem cannot enter into a compro- 
‘mise without the leave of the Court, and such leave 
-must be expressly- recorded by the Court. The 
terms of O. XXXII, r. 7, Civil P. O., are not com- 
plied with by merely asking the Court to approve 
of a compromise which has actually been entered 
into. The language of the rule makes it clear that 
the Court must consider the proposed terms before 
they. are agreed to by the parties and must grant 
-leave to the guardian ad litem to entér into the 
compromise, AwADHuESH Prasan Missin v, Wipow oF 
JERIBENI Prasan MissIR Pat, 170 
- O. XXXIII, rr. 2, 5—Court ordering plaintif 
to make up deficiency in court-fee within certain 
time — Subsequent applications by plaintif to 
amend plaint and for permission to sue as pauper 
—Court asked to regard his original plaint together 
with amendment application as'part of his applica. 
tion —Requirementsof 0. XXXIII r. 2 held, sufi- 
ciently complied with, ; 
Rules of procedure are not made for the purpose 
‘of hindering justice. : 

The plaintiff was directed to make up the deficiency 
in the court-fee within a certain time, Subsequently 
he filed two petitions. One was for the amendment 
‘of the plaint and the other was for leave to continue 
the suitin forma pauperis, The plaintiff had asked 
the Oovrt to regard his original plaint and also the 
petition for its amendment ag parts of his applica- 

‘tion : i 
Held, that the requirements of O, XXXIII, r. 2 
were ‘substantially complied with, The mere fact 
“that the Oourt did not pass an order on the amend- 
“ment application at once would not necessarily make 
thé application. for leave to sue as pauper, defective 
Omarran Ray v, PADMA Osaran Roy . Pat. 223 
——~ 0. XXXIV, r. 5—Application for final 
decree—Preliminary mortgage decree passed in 
1926 -Property attached by A in execution of his 
decree even before mortgage suit-and purchased at 
Court sale in July 1931—Application for final 
decree in 1933—Morigagee alleging that decree was 
satisfied’ by sale of property to him by mortgagor 
during A's attachment and that on A's purchase 
liability under preliminary decree repived—~Ap- 
plication held time-barred—Deeree held not 
satisfied by private puchase so as to stop running 
of time. ` 
© Order XXXIV, r. 5 of the Civil P. O., recognize 
“only one ‘method of payment, namely, payment into 
Oourt, of the amount fixed by a preliminary mort- 
gage decree and in default of such payment, 





the’ Qourt is bound on the application of 
-tho decree-holder to pass a final desree 
for sale., 


nA mortgagee having obtained a preliminary 
¿mortgage decree on April 8, 1926, filed an app‘ica- 
tion foy the passing of the final decree for sale on 
October 27, -1933. One A who had even before the 
institytion of the mortgage suit attached the same 
property in execution of his money decree and pur- 
chased it in execution on July 6, 1931, opposed the 


“ning of time. 
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application as barred by limitation. The mortgages 
urged for getting over the bar of limitation that 
his decree must be deemed to have been satisfied by 
the private sale of the mortgagad property to him 
in July 1926, and that it was only when A: pur- 
chased the property in Oourt auction in execution 
of his own decree that the liability under the pra- 
liminary mortgage decres was revived : » 

Held, thatthe preliminary mortgage decree could 
not be deemed to have been satisfied by the private 
purchase from the mortgagor so as to stop the run. 
i The private purchase was, to his 
knowledge, always subject tothe infirmity that is 
was liable, by virtue ofs, 61, Oivil P. O., to- be 
superceded by A's bringiug the propertyto sale in 
pursuance of his attachment in the execution of his 
own decree. It could, not therefore, be said that 
there was any satisfaction of the decree and such 
satisfaction had since been seb aside so as tu revive 
that decree. The application was, therefore, time 
‘barred. PERIA Kasuppan  OAETTIAR v. DoBAISWAMI 
Natcxen ` Mad. 81 
mamae O, XXXIV, r. 5—Mortgagor can redeem until 

confirmation of sale. , 

Under O. XXXIV, r. 5, Oivil P. O. a mortgagor 
can redeem until confirmation of the sale ; there is 
no merger ofthe security in the decree. Noorup- . 
pin Esmargst Korwa v. MAHOMED UMAR SUBRALI - 


Bom. 109 
m O, XXXVI, 1. 7, Sem Civil Procedure 
Code, 1908, O, XXI, r. 54 è 787 
O. XXXVIII, r. 9, 0, XXI, rr, 55, .57— 
Construction =0. XXXVIII, r. 9, if exhaustive —If 
provides, for what happens when suit is, dersed~~ 
0. XXI, r. 55, deals with what happens when 
decree in suit in which attachment. before 
judgment was obtained is satisfied. 
Order XXXVIII, r. 9, Civil ?. O., is in fact not 
exhaustivo, Itprovides for what is to happen upon 
two, events, when the defendant furnishes the security 
-or when the suit is dismissed. It does not provide 
and is not intended to provide for what happens when 
the suit is decreed, Order XXXVIII, r. 11 provides 
for that, so far as the actual attachment is concerned, - 
and O. XXI, r. 55, provides for what O. XXXVIII, r. 9 
does not provide, namely for what is to happea when 
the decree in a suit in which attachment before 
judgment was obiained is satistied. Piepsoman 
.Tgooman V. KISSNOMAL Sind 576 
mmea O, XL, F. 3. See Civil Procedure Oode, 
1908, O, XXII, 1.9 17 
O. KL, r. 3,8 80—Transaction by Receiver 
without sanction—Third party with eyes open 
entering into transaction, if can challenge tt on 
ground thatit was without sanction —Suit for 
royalty of Lands in possession of Reseiver—Non- 
payment of royalty by Receiver or surrendzr- of 
lands based on individual contract, between him 
and plaintiff, whether official acts wae 
On general principles a Receiver cannot effestively 
deal with the properties in his possession without the 
sanction of the Court that appointed him. Whare he 
deals with any property without the sanction of the 
Court his transaction may be impugned by the party 
affected thereby and he may be held accouatable if 
he has thereby caused any loss to such party. The 
object of the Court’s sanctijn to any transaction by 
a Receiver is to ensure that the interest of the -parties 
whose properties the Receiver is entrusted to deal 
with, are properly protested. Buta third party who 
has himself with -his eyas open entered into a trans. 
action with the Receiver cannot challenge it merely on 








AE 
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‘the ground that it was not sanctioned by the 
Court. : : 

” A‘Reveiver appointed in a suit is a public officer 
-within the mesping ofs 80, Civil P. O. Ina suit for 
royalty of lands in the possession of the Receiver, 
non-payment of the royalty cannot be said to be an 
official act done by the Receiver nor can the surrenders 
which were ‘the result of individual contract between 
the Receiver and the plaintiff be regarded as the 
-official acts of the Receiver. Section FÖ therefore has 
no application. Jyorr Prasap Sinan y. BAMURI, 
Henery SEDDON Pat.17 
—---—— 0. XLI, 11. Code, 

1808, s. 152 269 
:———— OKU, r. 21— Appeal againstirespondent dis- 

missed ex parte — Some observation in nature of 

obiter dicta against respondent, if a ground for 

restoring appeal under r. 2). 

The difference of language between O. IX, r. 13 and 
O. XLI, r. 2l does not necessarily mean that the 
conditions in the-latter rule are fulfilled merely by 
‘the presence of some observations of the nature of 
- obiter dicta. ‘Rule 21, O. XLI, is not wide enough 
to cover the case of an appeal which has been wholly 
dismissed, ex parte against the respondent merely by 
-reagon of some remarks which may be in the nature 
of -the obiter dicta and thus incapable of constituting 
a final decision of the matter discussed so as to be 
‘ves judicata, 

The fact that the respondents did not receive notice 
of the appealin time is a sufficient cause to restore 
-the appeal under O. XLI, r. 21 to the file for re- 
‘hearing, if such an application be otherwise main- 
-tainable, Gori Louar y. MAHESHWAR Prasap NARAIN 
“SINGH: h Pat. 211 
:—— O, XLI, r. 27—Additional evidence merely 

Jor providing corroboration for oral evidence dis- 

believed by trial Court, cannot be admitted. 

Where the admission of the documents by the 
‘Appellate Court was not for the purpose of remedy- 

“ing some inherent lacuna or defect but for the pur- 
-pose of providing corroboration for oral testimony 
‘which had been disbelieved by the trial Judge and 
‘the oral evidence was complete had it been believed 
the. additional evidence not ‘being necessary for the 

- Court to appreciate a party's case or to pronounce 
Judgment on it, isnot. admissible under O. XLI, r. 27, 


Sze Civil Procedure 


-Oivil:P-O, MADDIPATI NARASIMHAMURTI v. HAYAT 
-KEAN E E Gm U.P guda: 355 
—— 0. r.l. Sze U. A 

i - Estates Act, 1934, s. 14 aR S 


Sch. II. Sze Execution -> 583 
- Sch. H, Para. 21, s. 104, (f)—Right of 
appeal given by s. 104 (f), if taken away by Sch. 
- II, Para, 21. 
< Schedule II, Para, 21, Oivil P.O, does not take 
away the right of appeal given to a person ageriev- 
‘ed, by e. 103,-cl. (7) but only enacts that if a person 
wants to filean appeal against the decree though 
the decree is in accordance with the award and not 
‘in excess of the award, such an appeal willbe in- 
competent. The fact that the: filing of the award 
was followed by judgment and decree does not 
disentitle-@ person aggrieved from filing an appeal 
against the order filing or refusing to file the 
award, the same being expressly permitted by s. 104 
el. (f). Kusuonan v. Laxman Rao Nag. 371 
z Soh. ill, Para, 11—Alienation by judgment- 
debtor. whose property is under management of 
Collector, validity ~~ Land of judgment-debtor 
` attached in execution and. desres transferred to 
-- Gallector- for - execution — Sale deed executed by 
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. 
judgment-debtor in full Wan an debt, during 
pendency of proceedings before Collector-—Sale 
held void and could not be validated by. subsequent 
ratification, $ 
An alienation by a judgment-debtor whose proper- 

'ty is under the. management ofthe Collector under 
Sch. III, Civil P. O., is void ab initio and not mere- 
‘ly voidable at theinstance of the decree-holder or 
the Collector. 

Some fields besides a house were attached in exe- 
cution and the decree was transferred to the Oollec- 
tor for execution, Whila the proceedings before 
the Collector were pending the judgment-debtor 
sold the fields to her judgment-creditor, in - full 
satiefaction of her’ judgment-debt. Subsequently 
the parties applied tothe Collector for the record- 
ing of the adjustment-of the decree : 

Held, that the sale having been made before the 
extinction of the decree, and termination of the 
Collector's power, the judgment-debtor was incom- 
petent to transfer and hence the sale was void. ‘As 
the transfer was void in its inception, it could not 


be validated by any subsequent ratification. 
“SHALAGRAM D. MANNU Nag. 312 
Collision. Sze Navigation 659 


Companies Act(VII of 1913), s.. 153—Creditors 
ani share-holdera approving scheme of compromise» 
Court, if bound to. accept scheme. 

The fact that share-holders and creditors of a 
company have approved of ascheme of compromise 
or arrangement as contemplated by s. 153, Oom- 
panies Act, does not mean -that the Oourt is bound 
to accept. the scheme, It isthe Oonrt's duty to 
examine the proposal and decide whether they are 
fair and reasonable, taking everything into consi- 
deration, Thatthe chare-holders and creditors have 
approved of a scheme will of course carry weight 
but there may be more important considerations 

Taking .-everal factors into consideration the Onurt 
rejected the scheme. Carout BANK, Lito, (Liqurpa- 
TION, V, DEVYANI AMMAL Mad. 853 
———— 8.179 (f)—Indorsement of pro-note — 

Liquidator's power is derived frome. 179 (f) — 

Delegation of such power, validity -- Indorsement 

by liquidator’s agent is void ab initio and:cannot 

be validated by subsequent ratification by liquidator. 

The liguidators have no power whatever to delegate 
their powers to any one else. The power of the 
liquidators themselves ia derived from s. 179,-Oom- 
panies Act, andso far as indorsements of promissory 
notes are concerned, from cl (f) ofthat section, In 
other words, the power given to the liquidator to 
indorse promigsory notes is a power given by the 
statute, and a statutory power cannot be delegated in 
the absence of a statutory provision for such delega- 


- tion, Hence the indorsemant ofa promissory note by 


theagents appointed by the liquidators conveys no 
title inlaw to tha assignees. The assignment being 
void ab initio no subsequent ratification by the 
liquidator can validate it. Sanxamma HENGSU v. H. 
ANANTHA KAMATH Mad, 103 


———— §8. 185, 188, 227 (2)—Court, if can direct 
payment from any persons other than those men- 
tioned ins, 185, `, 
Section 185, Companies Act does not give the 

Court any power to pass orders against persons other 

than those mentioned in the section. Qimilarly 

s. 188 docs not give the Court power to direct pay. 

ment from any persons other than those menfioned 

in s. 185 0f the Act. OrFIO1AL LIGUIHATOBS », SIEMENS 

(INDIA) Lr. : All. 72 


f ; 
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. There is nothing ins, 186, Companies Act, which 
can reasonably be construed as a general deprivation 
of contributories to companies in liquidation, of the 
right of set off. In re Benazzs Bank LTD, BENARES 

AU. 357 FB 
ir 8, 816—868. 186 (1), if mandatory—A pplication 
under a. 186—Court's discretion togrant orreject 

it—Refusal of Court to make order under s. 186 

(1)—Liquidator’ remedy. 

The provisions of 8.186 (1°, Companies Act, are not 
mandatory. Itisopento the Court exercising juris- 
diction in the winding up of a company in its dis- 
cretion to grant or toreject an application under 
g. 186, Companies Act, If the Court refuses in a 
particular case to make an order under s. 1&6 (1), the 
liquidator to enforce his claim, must proceed.by way 
of a civil suit against the contributory and in this 
suit the contributory would be permitted to maintain 
the ordinary legal defences to such a claim. Inre 
BRNARES Bank Lrp, BENARES All, 357F B 

s 188——Payment of debt due to some 
creditors at date of winding up petition, result- 
ing in losa to other creditore who are treated 
equally with those who hare been paid—~Payment, 

if should be validated, z 

The ordinary principle isthat all creditors to 
whom money is due atthe date of the petition for 
winding up should be treated equally with certain 
exceptions in favour of those who have. priority 
under the express provisions of the Act. Where 
the company or its officers make preferential pay- 
ments to some creditors, they are obviously acting 
in contravention of this rule, On the other hand, 
where the business of the company is continued in 
` good faith either because itis hoped that it may 
not be necessary eventually to wind up the 
company or because in the interests of all con- 
cerned it is better that the ‘company should on 
being wound up be transferred as a going concern, 
Jt is necessary for the company to enter into various 
transactions and jit would be impossible for it to 
do so if it was not able to make any transfers. It 
is not possible to make a definite rule to meet all 
circumstances because these may be extremely 
varied, but generally speaking it would not be just 
for the Court to validate a transaction which 
amounted to no more than the payment of a debt 
which was due to one creditor or some creditors 
at tbe date of the petition for winding up, if that 
would result in loss to other creditors who should 
be treated equally with those who have been paid. 
OFFIOIAL LIQUIDATORS v. SIEMENS (INDIA) Lro, All, 72 
—~—- 55, 209, 209-A—Provisions of s8, 209 and 

209-A not followed by oversight—Procedure to be 

adopted, stated. i ae 

Where owing to oversight, in the winding up, 
the provisions of ss. 209‘and :09-A to H have not 
been followed the best course to adopt iato order 
a meeting of the creditors and to eend notices of 
the meeting by post to the creditors forthwith, and 
that the company should cause notice of the meet- 
-ing of the creditors to be advertised in the manner 
specified in s. 206 (1) for the publication of a 
notice under that sub-section, and the directors of 
the company should cause a full statement of the 

ositign of the company’s affairs together with a 
ist of the creditors of the company and the estimat- 
ed gmoant of their claims to be laid before such 
meeting of creditors, and the directors of the company 
should appoint one of their number to preside at 





liquidator under the provision of, 5, 209-R, and the 
appointment of a committee of inspection ` under 
s. 207-0, and other questions dealt with in ss. 209-D 
to H Inre Liat or Asra Insuzance Co., Lr. 
; : : Cal. 222 
s. 215—Registrar of Companies, if can 
apply to remove liquidator. 

Section 215, Companies Act, is, exhaustive of the 
persons who are entitled to make ‘applications, and 
the Registrar of Oompanies, not being one of them, 
has no locus standi to make an application to remove 
the liquidator, In re PEOPLES INTERNATIONAL TRAVEL 
EDUJATION & QOMMEROLL Oo.. LTD. Bom. 595 
——— $. 227 (2)—Payment to decree-holder 

after petition cannot be validated merely. because 

he could have recovered móney under decree 
before presentation of petition if’company had not 
delayed its execution. 

The payments made to a creditor on the basig of 
his decree after the presentation ofthe petition for 
winding up cannot be held to be valid merely be- 
cause he could have recovered the money befora 
the date of presentation of the petition for winding 
up if the company had not delayed execution. 
OFFICIAL LIQUIDATORS v. SEMENG (INDIA) Lap, All. 72 
Company—Winding up—Creditor bringing pres- 

sure on company~—Preference, if should be given 

to him. g 

It is wrong to say that any oreditor who can 
bring pressure tobear on a company should have 
preference over a creditor who cannot, OvrroraL 
Liquipators v Sirmens (INDIA) Lr. All. 72 
Winding up —lLiguidators,-4f can go behind 

decrees against company if they’ consider them to 

have been not obtained properly, 

It is the duty of the liquidators to decide what 
is properly due from the company to various 
claimants and they are entitled to go behind det- 
rees which they consider were not properly obtain- 
ed, OFFICIAL LIQUIDATORS 9, SIEMENS (INDIA) Lp. 

All, 7: 





Winding up—Liquidator seeking instructions 
asto how debenture-holders should be ranked — 
Latter can have their debentures declared valid tn 
winding up proceedings. 

The debenture-holders are entitled to have their 
debentures declared valid in the winding ap pro- 
ceedings if tha liquidators sought the instructions of 
the Court as to how these debentire-holders should 
be ranked. Manmogan Dag v, Oreforar, LIQUIDATORS 





Pee ; ll. 367 
Confesslon. See Oriminal trial 671, 888 
Conquest Jagirs. Seg Grant—Punjab ' 288 


Consent decree, Ses Civil Procedure Code, 1908, 
s, 11 589 
Contract—Enforcement of—-Deed containing con- 
tracts some illegal and some legal—Engagémente 
distinct—Performance, how for cay be enforced. 
When there are contained in the ‘same instiumént 
distinct engagements by which a party binds him- 
self to docertain acts, some of which are legal, and 
some illegal, at common law, the performanca of those 
which are legal may be enforced, though the per- 
formance ofthose which are illegal cannot. Manmo- 
HAN Das v. OFFIOIAL LIQUIDATORS All, 367 
Guarantee. Ben. Contract Act, 1872, 9, 124 


; P 7 
Indemnity. Ser Contract Act, 1878, kên 


875 
: Non-performance -- Damages—General rule 
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, ag ` to liability—Defendant ` hiring lights from’ 


| plaintiff and accepting liability for damage to 
lights*=Some lights damaged by rioters in course 
` of procession—No term in contract absolving defen- 
dants -from liability for damage caused by third 
parties—Defendants held: liable for  damages— 
Contract Act (IX of . 1872, s. 56 held did not 
» affect liability. 5 a f 

The general rule with regard to a contract is 
that: where a party has not qualified his obligation 
he is liable to make compensation in damages for 
non-performance although the performance has been 
rendered impracticable by some unforeseen cause 
over: which he had no control. : f 

Paragraph 2 of s. 56, Contract Act deals with two 
matters. One ia whenan act becomes impossible and 
the other is when an act becomes unlawful, In the 
case of an act which has become unlawful the pro- 
misor,is exonerated if he is not responsible for the 
act having become unlawful, The first part of 
the’ second paragraph, however, does not speak of 
the act having become impossible by reason of the 
act of the promisor. What is. exactly meant by 
speaking of an act becoming impossible in the sense 
referred to in that sub-section is not clear but there 
is no reason. to suppose that the Legislature intend- 
ad to depart from the general Common’ Law rule 
which has been enunciated bove, : 

The defendants hired 12 lights and a kila from 
the plaintiffs for the purpose of illuminating a 
marriage procession. In the course of the proces- 
sion’ three of these lights and the kila were ‘des- 
troyed or damaged by rioters who attempted to stop 
the procession. The plaintiff refused to take the 
damaged lights from the Police and the other 
9 lights were in the possession of the defendants, 
The contract between the" parties provided that the 
defendants should be liable for damage to the 
articles hired. -There was no term in the contract 
expressly ‘absolving the defendants from liability for 
damage caused by-third parties; nor was there 
anything. in the contract, from which it. could be in- 
ferred that such an exemption wasintended by the 
parties; - ; , Leos 

-Heid, that the defendants were liable to com- 
pensate the plaintiffs for all the lights and the kila 
‘which had not been returned and s.56, Contract Act 
did not affect this liability. Noor MOHAMAD v. Sonu 
MISTARI - Pat. 768 
z Railway — Tenders for aale of “ mild steel 

apecial-wheels, ” invited— Plaintiff'8 tender accept- 
. ed-—Doubt as toquality of goods—Railway Com- 

:pany referring to cl. 6 of conditions of tender and 

‘sale which stated that description of goods was 

‘believed to be correct Further stipulation that no 

misdescription would invalidate. sale— Plaintiff 
` taking delivery of goods which were found to be 
`  appought iron “—There was held mere mis- 

description and plaintiff could not avoid sale, 
“The deféndant Railway Company invited tenders 
for certain goods which they wanted to dispose of. 


ese goods included“ mild steel special-wheels, 
ete.” “The plaintiffs sent a tender for these goods, 
When it was accepted: they felt some doubt as to 
whether the goods were really of ‘mild steel’ and, 
therefore, wrote to the Railway Company saying that, 
they were willing to purchase the goods only if 
they:.were of mild steel. . The company in ita 
-teply referred tool. 6 of the conditions of tender and 
gale, which was to the effect that “the. quantities 
and- descriptions -of the materials to be purchased 


and removed as shown in the schedule are believed 
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to be Gorreét and:appropriate.”: “It was aldo “stigu- 
lated in the second sub-clause that * the tender 
and sale shall not’ be invalidated and‘io compen- 


sation for shortage, excess; fault or misdescription 
of the whole or any portion of the lots or items 


shall be admissible because of any divergence from `’ 


the particulars entered in the schedule.” The plaint- 
iffs had the option of inspectiug the goods before 
taking delivery but they did not do so; The goods 
were sent tothe plaintiffs’ place as desired by them. 
On delivery the plaintiffs discovered that the goods 
were of wrought iron and not of steel. They, there- 
fore, rejected them and instituted the suit for re- 
covery of: the sale price : 4 : 

Held, that ‘mild steel’? and ‘wrought ‘iron’ werg 


similar commodities and there was mere misdescrip=_ 


tion, Although the company intimated that they 
believed .the goods to be of mild steel, they did 
not wish to ‘give any guarantee and made it 
clear that if it turned out to be a cass of misdes- 
cription they would not be liable for any damages. 
In the circumstances, the suit could not succeod as 
the plaintiffs took delivery of the goods at their own 
risk. BOMBAY BARODA & CENTRAL INDIA ` RAILWAY v. 
Eres NIHAL OHAND-JAGAN Nata ©- Lak'174 
Contract Act (X of 1872), ss. 17, 19— Principle 

in ss, 17 and 19 extends to contracts including 

element of transfer— Building contract — Decision 

of owner's authorised agent regarding rates and 


measurements to be final—Final bill passed by such. 


agent for payment—Mortgage executed by owner in 
favour of contractor in lieu of payment for such bill 
— Preliminary morigage-decree for sale passed— 
Mortgagor, held could not avoid contract in absence 
‘of circumstancess howing that owner's agent was in 
fact acting on behalf of contractor. ` 
Where work is agreed upon to be executed to 
the approval of a: third person, the general princi- 
ple is that it is “not open to the employer to 
complain of defects in work done after a final 
and conclusive certificate has been granted ‘in 
respect of it by an engineer or an architect. This 
principle is however, subject to a possible exception 
in case of fraud. Section 17, Oontract Act, read with 
s. 19, permits a contract to be avoided when based on 
representaticns made by one of the parties or his agent 
when these are known to be false by the person 
making, and the Illustrations indicate-that the princi- 
ple is meant to extend to cotitracts which include an 
element of transfer such as sales or mortgages, ` The 
representations must, however, be made by one of 
the parties to the transfer or his agent. f 
The terms of a building contract provided that the 
work was to be carried out in accordance with -the 
instructions of the owner's authorized ‚agent: The 
work carried out was to be ascertained by measure- 
ments on bills passed by the authorised agent, whose 
decision regarding’ rates and quantities was to bs 
final. After the completion of the work the agent 
passed a final bill for payment to be madeto the 
contractor. The owner executed a mortgage in favour 
of the contractor in lieu of the balance due in respect 
of the bill, The mortgagee obtained a preliminary 
decree for sale. The mortgagor contended that she 
was charged much in excess by the contractor and 
asked that the original account should be made the 
subject of a fresh calculationand that-a decree should 
be passed only for such amount ; ss O 
Held, that in the absence of circumstances suffici- 
ently strong to indicate that the owner’s authorized 
agent was in fact acting rather as an agent on behalf 
of the contractor it was not open to the mortgagor 


f 
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avoid the mortgage on the ground offraud. The 
Ahortgage could not be avoided merely for inadequacy 
-of consideration, HLIZABETA Maun Barnes v.. Ram 
RAHAT Setar ê 7 . Lah. 747 
8. 20—Facts constituting mutual mistake 
must be pleaded and proved—Pleacannot be raised 
Jor first time in appeal. ; z 
Mutual mistake such as would render a contract 
.void within the meaning of s. 20, Contract Act, 
depends upon facts. which must be pleaded and 
proved. Buf where the plea is riot made out either in 
the plaint or at the hearing before the trial Court it 
„cannot be raised for the firsttime in ‘appeal, JYoTI 
-Prasan SINGH v. SAMUD HENERY SEDDON Pat, 17 


~ 88. 23, 28—Claimant under 0. XXI, r. 58, 
Civil Procedure Code (Act V of 1908), withdrawing 
claim based on Hatchitha and agreeing not to file 
suit under O. XXI, r. 683—Decree-holder agreeing 
not topress petition for enquiry as to genuineness 
of Hatchitha alleged by him to. be forged—Agree- 
ment, if void — Its enforcement if barred by s. 28. 
Where a claimant under O. XXI, r. 58, Civil P. O., 

withdrawing his objections based on | a hatchitha 

agrees not to institute a suit under O. XXI, r. 63, 

Civil P, O, in consideration of the deeree-holder's 

undertaking not to press his petition to the Court 

for enquiry into the genuineness of the Hatchithe 
alleged byhim to bea forged document, the agree- 

ment ‘is void under s. 23, Contract Act, i 
‘Obiter.—Section 28, Oontract Act is no barto the 

enforcement of the äbove contract. KABRNIDAN BARDA 








-p, SATLAJA KANTA MISRA Pat. 187 
- s. 56. Bre Contract 768 
~——— 8, 63—Remission by person on verge of 


` insolventy, ` 

tive against 

cial Insolvency Act. : . 3 

It is trua that under s. 63, Oontract Act, it is 
‘open to a promises to remit his claim, in whole or 
in part even without consideration. But “when a 
person, who is on the verge of insolvency, purports 
tomake a remission the validity of that transaction 
as against the Official Receiver cannot be detér- 
mined merely with reference to s. 63, Contract Act, 
If the remission was one without consideration, it 
will obvicusly be inoperative as against the Official 
Receiver according tothe principle of 8.53, Prov. 
Tnsol. Act. MUPPALAPATY VENKATAPPALA NARASIMHARAJU 
GARU v. OFFIOIAL HEOBINER Hast Gopavari, RAJAH- 
MUNDRY Mad, 79 


——~— 56,124, 126,135—Contract of indemnity 
and. guarantee —-Distinction pointed out—Suba 
brokerage contract held tobe of indemnity —The 

.. contract embodied in letter held neither one of 
indemnity nor of guarantee. . . 

. Acontract cf guarantee involves three parties—the 

creditor the surety and the principal debtor. Of 

course, the contract need notbe embodied in a single 
document, There must be a contract, first of all, 
between the principal debtor and the creditor. That 
lays- the, foundation for the whole transaction. Then 
there must be. a contract between the surety and the 
creditor, by which the surety guarantees the debt, and 
no doubt the consideration for that contract may move 
either from the creditor or from the principal debtor 
or both.” But if those are the only contracts, the case 
is oné,of indemnity. In order to constitute a contract 
of guarantee there. must be a third. contract, by 
.whigh the principal debtor expressly or impliedly 
Tequests the ‘aurety to act. as surety. - Unless. that 
_iemęnt.is present, it is impossible-to work out-the 


Without consideration—It is not opera- 
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fisial Receiver under’ 2.53, Provin- 
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rights and liabilities of the surety under thë Qon- 
tract Act. 4 soe > 

Where under a sub-brokerage ‘contract, the sub- 
broker is to get fifty per cent.’ btoker’s commission, 
to introduce constituents to the broker and to be 
answerable to the broker for the performance, by the 
constituents introduced, of their obligations, the 
contract is one of indemnity and not of guarantee and 
eonsequently the broker is under s. 135, Contract ‘Act 
entitled to compromise the amount due from the 
constituents without the consent of the’ sub- 
broker, . $ no Mag 
- Where under the above contract the sub-broker 
after underteking to make good the loss arising out 
of thedefdult of the constituents, agrees by a letter 
to be liable for an ascertained amount due from the 


- various constituents introduced by him and stipulates 


that the amount should be debited to his account, 
the contract embodied in the letter -is neither a con- 


‘tract of indemnity nor a contract of gaarantee.. RAM- 


O4ANDRBA B., LOYALKA v. Ssapurst N. BaowNaGRreb . 

: - . Bom. 375 
—-— 5, 126. See Contract Act, 1872, s, 124375 
—-——~ § 135. Sez Contract Act, 1872, s. 194 375 


——— 88, 196, 200—One partner selling firm 
property in his own right — Subsequent sale of 
same property by other partner to another person 
Ratification by other partner of sale by firat 
under s. 196—8, 200, effect of Subsequent dissolution 
-~Property sold allotted, to first partner—Case ‘falls 
under 8. 43, Transfer of Property Act (IVof 1882). 
Where one of the partners sells the firm. property to 

a pona inhisown right and not on behalf of the 

other partner or the firm and subsequently the second 

partner also sells the same property to other person, 
‘there can be no ratification under s, 196 by the-second 

partner of the sale by the firat, Moreover undef's, 200 

it would have the effect of prejuditially affectitig the 

rights of his (second partner's) .vendee. ae 
Wher partner selle the property in his own right 


and not on behalf of the other partner or the firntand ~ 


subsequeatly after the dissolution of the partnérdhip, 
the same property ia allotted to . him, the cage falls 
within the purview of s. 43, T, P, Act, and the vendéeg 
title remains intact, ‘Peyvarz Dar v. Missi. All, 281 
— § 200, Sze Oontract Act, 1872 s, 140-281 


Co-operative Societies Act (1l.of 1912), 8.43 (2), 
“(JU P. Co-operative Society Rules (1937) 
r. 115—Death of member owing money to. society 
~—Dispute as to - whether -certain person - was 
representative referred to arbitration— Arbitrator, 
if can pass personal decree against such person— 
Suit for declaration by such person that property 
was not liable to attachment under such decree, if 
barred bys, 233 (m) U. P. Land Revenue Act 

(III of 1901). . 

A dispute arose on the death of a member of. a 
co-operative society, who owed money to the 
society, whether certain person was the represen- 
tative of the deceased. The matter. was referred 
by the Registrar to an arbitrator, who passed a 
personal‘decree, against the person. The person 
instituted a suit for declaration that the. personal 
decree was null and void and that the property 
attached in execution of it was not liable for 
attachment: : 

Held, that-the arbitrator had no jurisdiction to 
pass a personal decree. . TN 

Held also, that the suit.was not barred by 
‘gs, 233 (m), U. P. Land Revenue, Act., Arya U0-0PERA- 
-TIYE BANK Sooizty o,.Sury OBARAN ` All, 337 
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Co-sharers—One co-sharer in exclusive possession 
of portion of undivided holding—If can transfer 
dt subject to adjustment of rights of other co- 
sharers at time of partition, ` i 
If a co-sharer is in possession of any portion 

of an undivided holding, not exceeding hia own 

share, he cannot be disturbed in his possession 
until partition. Hence, a co-sharer who is in such 
possession of any portion of a joint khata, oan 
transfer that portion subject to adjustment of the 
rights of theother ¢o-sharers therein atthetime of 
partition, Other co-sharer’s righte will be sufficient- 
ly safeguarded if hó is granted a decree declaring 
that the possession of the transferees in the lands 
in dispute el be ius of Go-ebarert, soles toad, 
justm at the time of partition. Suxs Dev, PARSI 

ear R Lah, 266 

Ouster—Exclusive possession of common 
land by one —Objection by others~Co-sharer in 
possession is liable to pay compensation in respect 
of profits earned by him by his cultivation. 


A co-sharer who is in separate possession of the’ 


common land irrespective of what his share of such 
land would be on partition, to the exclusion of or in 
spite of objection from the other co-sharers, is under 
an obligation either to account or to pay compensation 
to them in respect of the profits earned by him by his 
own industry. h i MP 

Compensation in such cases is a matter of justice, 
equity and good conscience, and is to be moulded ac- 
cording to the juatide of the case. Ras RANJAN PRASAD 
SINHA v, KHOBHABI [AL Pat. 456 
Ouster — Fact that some co-sharers allow- 

ed others toremain in possession of common land 

for sometime doesnot necessartly amount to ouster 

Nor can it defeat their right of partition, 

Where lands are held in common, each co-sharer. 
is entitled, subject to paying compensation to the other 
co-sharers, to cultivate any part of it not being 
cultivated by them, This being so, the other co- 
sharers are not thereby, ousted and their remedy, if 
they object, is merely to obtain a partition, The 
mere fact, therefore, that some ofthe co-sharers 
allowed others to remain in possession of common lands 
for some time will not necessarily amount to ouster, 
norcan it defeat their right to claim partition. 
Harmar Prasad Since v HITLAL SINGH Pat, 502 
Transaction assented to by some co-sharers, 

whether binding on others — Such transaction, tf 

can alter nature of land, 

Any transaction which is assented to only by some 
of the co-sharers, cannot be binding on the entire 
body of landlords and cannot alter the character 
of the land. Consequently tenants of bakaaht lands 
cannot-be converted, to Jani on peni of pro- 

i , Bantuan Perasan SINGA v, HITLAL SINGH 
HDE Dode, 1908, a, a8 2 

. See Civil Procedure Code, , Ba 35 
Costs. 5 82,174 
Costs against defending party in appeal can 

be allowed, when appeal is decided against the 
rty.: f 

Oost can be awarded against a party in appeal 
where the party is one of the answering respond- 
dents and its era AN orni on many Hearings 

h se - TRIBENI PRASAD TEWABI 9. RUKMIN Devi 
of the ca oe eee 
Costs to'Advocate-General as intervener, if 

can be awarded. 

It is notthe practice-of the Federal Court to 
give costs to ais reese Gat6r yening. 

YAN OHETTIAR 9, MUTTUSWAMI Gounpan 

UBRAHMANYA PO225 

m- Municipal corporation appointing solicitor 


— 
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Costs—coneld. oe 
to do legal work on fized monthly salary—Pyp- 
ceedings against corporation dismissed in its 
favour with costs—Corporation, if can set-off 
against salary paid to solicitor and recorer them 
by way of indemnity from opposite party—Onus 
of proving that Tees were more than indemnity. 
A Municipal Corporation appointed a solicitor on 

a fixed ‘salary of Rs. 1,000 a month. He was re- 
quired to give hiswhole time tothe sarvice of the 
Municipal Corporation and was not to ba allowed to 
engage in private practice. He was also entitled to 
the benefit of the municipal leave and provident 
fund rules. His duties were to look after the less 
important legal work of the Municipality. Oertain 
proceedings against the corporation were dismissed 
in its favour with costs : 

Held, that the Oourt inthe absence of evidence to 
the contrary ought to assume in favour of the 
Municipal Corporation that the party and party 
costs applicible according to the scale should be 
treated as expenditure reasonably incurred in the 
conduct of the particular litigation and that the 
Municipal Oorporation were entitled to set off those 
costs against’ the salary paid tothe solicitor, and 
that they were entitled to recover them by way of 
indemnity from the opposite party. 

Held, also that the onus was upon the opposite 
party of showing that in the particular circumstances 
of the case the allowance provided for by the scale 
would give more than an indemnity, MUNIOIPAL 
CORPORATION OrTy of BOMBAY v, ANANDRAO NARAYAN 
Suave Bom, 120 
——— Rent suit—Plaintiff purchasing interest of 

co-skarer-—His suit for rent--Area wrongly dea- 

cribed~-Mistake not deliberate but due to mistaken 
description giren in partition -papers~Whether 

- should ‘be saddled with coste of rent suit. 

In cases where a landlord deliberately misstates 
the area‘of the holding in respect of which he 
claims rent, it is only fair that he should bear the 
costs of the'litigation. But where he does not deli- 
berately do.thie, but ia himself misled by certain 
partition papers being a purchaser of an interest of 
a co-sharer after partition, it is not fair to saddle 
him with the cost. Mauyapko Das v, TRIBENI PRASAD 
SINGH = Pat. 48 
Go-tenants—Right of one to deal with right of 

alienation of other. 

It is an elementary principle that no tenant-in- 
common can deal with the right of his co-tenant in 
the matter of alienations without that co-tenant's 
express authority, Nanuram v. Rapsasar Nag. 630 
Court-fee—Suit by plaintiff in possession of prop- 

erty, for permanent injunction restraining defene 

dant from executing decree obtained by him— 

Objective standard of valuation, stated. 

In a case where the plaintiff who is in posses- 
sion of property is suing for a permanent injunc- 
tion restraining the defendant from executing a 
decree obtained by him, the objective standard of 
valuation must be taken to berepresented by the 
extent to which the plaintif will be benefited if he 
succeeds in his suit it would, therefore, ba necessary 
during the course of an enquiry under s. P-O, Court 
Fees Act, to estimate the value to the plaintiff of 
the property, which is the subject-matter of suit, 
without the permanent injunction which is sought 
by him, and also on the assumption that a perma- 
nent injunction could be obtained. The difference 
in the amounts of these two estimates would? bè 
the measure of the value of thé. relief sought by 
the plaintiff and it would be acsording to the 
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ta thus obtained that the plaintiff's suit should 
be valued. Mir 4xstar Hossain v, GURUPADA HALDAR 
. Cal. 279 
Court Fees Act (VIII of 1870), ss. 710), 8 (c) 
(Bengal amendment)—Suit falling under s. 7 
(iv)—Oourt finding plaintiff's valuation to be 
wrong—Oourt must estimate correct and reason- 
able valuation under s. 8 (c)——-Suit to set aside 
decree—Standard of valuing relief, stated. 
Although a satisfactory valuation may not be 
possible in the majority of the cases, when once 


‘the Court has formed the opinion that the plaintiff's 


estimate is wrong, it becomes the duty of the Court 
to estimate a correct and reasonable valuation of 
the relief claimed and it follows that it will be for 
the Court to decide on the merits of each particular 
case whether the provisions of a. 8 (¢) of the Act, 
should be invoked for the purpose of revising the 
plaintiff's valuation. If the relief claimed ia im- 
possible to value, the Court is, of course, notin & 
position to say that such relief has been wrongly 
valued and there is consequently no scope for the 
operation of s. 8 Ke), Court Fees Act, but, in a 


‘suit where it is sought to set aside a decree, such 


` yaluation, although difficult, is not impossible. In a 
‘suit to set aside a decreas, prima facie, the value 


‘enquiry the assets of the plaintiffs 


of the relief claimed by the plaintifis would be the 
value of the decree and the onus would clearly lie 
on them to show that this relief should be valued 
at some smaller amount. Ifin the course of the 
are'found to 
exceed the value of the decree, the relief claimed 
should be velued at the amount of the decree and 
if they ate of a smaller value than the amount of. 
the decree, the value of the relief will be the market 
value of the -aésets. NALINI Nata MALLIK THAKUR v. 
RADHASHYAM MARWARI Cal. 6.74 
—-—~ Sch. II Art 17. Ses Civil Proceduré Oode, 

1908, O. XXI r. 63 679 
——- Art. 17 (VI)—Suit for partition by Muham- 

madan heirs—Widow setting up defence by 

pleading her possession in lieu of dower in priority 
~to heirs’ right of partition—Suit decreed —Appeal 

‘by widow — Court-fee payable. 

Wherein a suit for partition by Muhammadan 
heirs, the widow of the deceased raises a defence by 
pleading her possession in lieu of dower in priority 
to the heirs' right of partition, andthe dower amount 
is not disputed but the’ suitis decreed the court-fees 





payable in respect of an appeal therefrom by the 


widow is Rs. 15 under Art, 1/ (vi), Oourt Fees 
Act. Muniran v. MUKHTAR BEGAM All. 600 
Criminal Procedure Code Act V of 1898), ss. 
82, 83—British Baluchistan is part of British 
India—Warrants issued by Courts there, can be 
‘executed in any part of British India—Magistrate 
exercising jurisdiction in Baluchistan Agency 
Territories cannot issue warrant for arrest of 
person in British Baulchistan, 
` British Baluchistan is part of British India. 
Therefore, warrants issued by Courts in British 
Baluchistan can be executed under s. 82, Criminal 
P. G.,:atany place in British India. Hence the 
action of the District Magistrate of sibi in sending 
the warrant of arrest of an accused ia the District 
of Nawabshah, under gs. “Bd, is legal. 
* The Baluchistan Agency ‘Territories are not part 
of British India, but are areas in which by lease, 
treaty or otherwise the Governor-General in Council, 
now to bereplaced by the -Crown representative 
has acquired jurisdiction, Hence a Magistrate 
exercising jurisdiction in those-places cannot issue 
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a warrant of arrest of a person in British India and 
require its execution under 8. &3, EMPEROR V KARIM- 


BAKSA REHMATKHAN Sind 8O6F B 
s, 83. Ser Criminal Procedure Code 1898, 
. 6, 82 806FB 


———— 88. 107, 118—Notice under s, 107 giving 
out the fact of preliminary inquiry following 
previous petition against accused—No specific 
wrongful act given—Accused aware of what it 
was for, that they were proceeded against—Proceed- 
ings, if good, ! 4 ; 

Where the notice under s. 107, Oriminal P. C., does 
not specify any particular wrongful act that the 
Magistrate was satisfied was likely to be committed 
by the sacoused, the proceedings are liable to be 
quashed on such aground, but not after the whole 
matter has been enquired into, unless there is a 
reasonable suggestion of possible prejudice, or anless 
the defect goes to the jurisdiction, lt cannot be 
contended with any show of reason that the accused 
were prejudiced in any way by an omission to set 
forth the substance of the information in the initial 
proceeding when they were fully aware of what it 
was for whichin the beginning they were going to 
be proceeded against, and for which.they were 
afterwards actually proceeded against, specially when 
the notice referred to the preliminary hearing that 
had followed the previous petition by the opposite 
party reasonably apprehending that his life and 
properties are in danger and the accused are hold- 
ing out threats and spreading false rumours 
against them in the localities. ; , 

Consequently, the proceedings taken by the Magis- 
trate in the~notice cannot affect his jurisdiction in 
the matter soasto make the proceedings void. 


BANGALI er A OsATURBAUS PRASAD . Pat. 463 
ma B, 110, eee 
Ser Burmese Buddhist Law —Marriage 49 
S. 109 if nullifies s. 50 Evidence Act. Bes Burmese 
Buddhist Law—Marriage . 49 


a a §.118, Ses Oriminal Procedure Code, 1898, 
:. 463 


s, 107 A 
—-— 5, 137. Seu Oriminal Procedure Oode, 
1898, 6. 139-A. . 70 
-~—-—-— $8, 139-A, 137—Before passing order 
under a. 137,the Magistrate must proceed under 
8. 139-A. | : 
Before proceeding under s. 137, Oriminal Pa O., 
the Magistrate must make an enquiry under 
s. 139-A. The mere fact that he considered the 
written statement of the. party, on the question 
of the denial of the public right, is not sufficient, 
When provision is made for an enquiry by a 
Magistrate it is not contemplited merely that there 
shall bean examination of euch evidence as may be 
adduced by the parties; a Magistrate is expected to 
exercise his common senge and call for such further 
evidence, if any, as may appear necessary, 
PRATAP Narain y. RAM Kumag Ouah 70 


een §, 144—Accused violating order under 
s. 144 denying knowledge of order—Duty of pro- 
secution-Onus, shifting of. eae 
Whers the accused who is prosecuted for violat- 
ing un order under s. 144, denies knowledge of the 
order all that can reasonably be demanded of the 
prosecution is proof of circumstances from which it 
may be inferred that the accused had knowledge of 
the order. If such proof is forthcoming, the onus 
is on the accused to prove ignoranco of the order 
i ublication. EMPEROR V, AFAQ HUSSAIN JAUHAR 
SERS p, ni i All, 466 F B 


. issue notice to 
: order to the public generally, 


rw §,145-— Question as 


xrxvi 
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san 6. 144-—-Magistrate should have regard to 
. exact statutory provisions, 

It would be well if in issuing orders under 
6. 144 District Officers have regard to the exact 
terms of the statutory provisions under which they 
purport to act. Empesorn» AFAQ PussaiIn JAUFAR 

' All, 466F B 
8, 144 (3)—Interpretation—Act of reaiding 
in place whether includea act of frequenting or 
visiting it—S. 144 (3) prohibits some act on oc- 
casion the particular place is frequented or 
visited—' Particular place,” meaning of-—Order, 
held valid. ‘ 
Under sub-s, (3) of s. 144, Criminal P. O. an 





: order canbe directed to a particular individual or 


to the general public when frequenting or visiting 
a particular place, The power of the Magistrate 


. under this section is confined to the direction to a 
< particular person to abstain from acts of a certain 


character or to the public generally to abstain from 


: similar acts when frequenting a particular place, 


When because of the number of persons to be 
directed it is impracticable for the Magistrate to 
each individual, he can issue an 
I including, besides 
residents, persons who may frequent or visita par- 
ticular place, and such order will be effective 


. against each individual to whose knowledge it has 
‘come. The act of residing in a place includes the 


acta of frequenting or visiting it. Section 144 (3) 
contemplates prohibition ofsome act on the occa- 


- sion the’ particular place referred to in the order is 


frequented or visited. A “particular place,” re- 


- ferred to in sub-s, (3) may be a large area, and all 
| that is necessary is that 
. sufficiently defined that the 


the place should be ao 
i À public is reasonably 
notified ofits extent; . . 

An order under s. 144 by the District Magistrate 
‘was as follows: “I hereby prohibit within the areas 


‘administered by the Cawnpore ‘Municipality, the 


Oawnpore Oantonment Authority and the Juhi 
Notified Area Committee any person from printing or 


. publishing in any way any article, leaflet or pam- 


phlet, etc, likely to increase a communal tension 


‘or to excite inter-communal feeling and lead to a 


breach-of the public-peace ": 

Held, that though the areas referred to in the 
order might have been more cleurly defined, the 
description was sufficiently detailed as to leave no 
doubt in the minds of the residents therein, Con- 
sequently the order was perfectly valid under 
8, 144 (3) EMPEROR y, AFAQ Hussain v Avtar 

All. 466F B 
8,14 to who is in actual 
possession, if can be referred to arbitration, 

There is no provision in the Criminal P. O., for 
reference of any matter to arbitration or delegation 


‘of its power by a Criminal Court to an arbitrator, 
«Zhe procedure laid down under s. 144 does not cone 


template that the question as to who is ix actual 


, Possessicn should be delegated, even by the consent 


of the parties, to an arbitrator. The section directs 
the Magistrate himself to receive the evidence ad- 
duced by the parties and, on a consideration thereof 
tocome to a decision, AHMAD ULLAN v. BRINIWAS 





‘Josu AH. 16 
= 88, 145, 435, 438—Jurisdiction of Dis- 
trict Magistrate with regard to order passed 


under s. 145 by Magistrate subordinate to him 
—Nature of—Procedure, where he thinks inter- 
| ference necessary, , 
; “The jurisdiction of the District Magistrate with 
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e 
regard to orders passed by Magistrates subordinate 
to him, under s. 145, Criminal P. O. is not appel- 
late jurisdiction. He has not even power to bh 
the order himself, All hecan do is to call for the 
record of the case under s. 435 and, if he considers 
that the order should be interfered with, his duty is 
to refer it to the High Court under s. 438. Lori 
SINGH », RAMKIRIT SINGH Pat. 784 
88,162,164—Evidence of what accused 

said when arrested, is denied to defence under 

Indian procedure. 

In view of the provisions of s. 162, Oriminal P. O., 
it isnot possible for an arrested person to make a 
statement to the Police whichean be used in evidence 
atthe trial. Evidence of what an accused person 
said when arrested often so valuable to innocent 
accused according to English experience—is denied to 
the defence under the Indian procedure. But an 
accused person can, if he knows it, makea state- 
ment of his version of the case before a Magia- 
trate. Inve BAGGAM APPALANARASAYYA Mad. 586 
8.164, Sze Criminal Procedure Code, noe 


——— 8.195 (i) (a) Ses 

1888, a. 476 
mama 8, ZO2—Allowing accused to 

enquiry under a, 202. A 

To allow the accused to appear in inquiries under 
6. 202 is as a rule not to be countenanced for a 
number of reazons. It is apt to be unfair to the 
accused, no leas thanto the complainant, and further, 
unfair to the Magistrate himself in implying that he 
has time to try cases twice over, JINILAL MANDAL 9, 
ObANDERDEO | BABAD Pat. 836 
8,202—Practice of examining accused 

and his witnesses and letting ` prosecution wite 

. nesses to be cross-examined by defence though to 
be-aepricated, is not illegal. 

While the practice of examining the accused and 
their witnesses, and letting the prosecution witnesses 
be cross-examined by the defence in an enquiry under 
s. 202, Oriminal P. O., is to be condemned, such 4 
course is not illegal, JINILAL MANDAL V, OHANDERDEO 
PRASAD Pat. 836 

8, 203. 








s. 162 
Oriminal Procedure 
860 


appear in 





Sr Oriminal Procedure Code, 1898, s.439 836 
Sze Penal Code, 1510, 8. 211 836 
—— 5 250—Case triable only by Court of 


Session tried by section 30 Magistrate—~Wahether 
can award compensation. R 
Where a case, ordinarily triable only by a Court of 
Session such ss a case of rape, is tried by a Magistrate 
empowered under s, 30, Oriminal P, O., the Magis« 
trate is competent to award compensation. DAROPTI 
v. Paras AM Lah. 295 
s. 250—Categorical finding that complaint 
is false, 2f necessary. 

The law does not require a categorical finding that 
the complaint is false but that the Magistrate should 
be of opinion that the accusation is falee. As to 
being vexatious, surely a false accusation of rape is 
vexatious tothe person accused. DAROPATI v, PARAS 
Ram Lah, 295 

s. 288—Held, that in circumstances Ses- 
sions Judge was justified in admitting deposttiona 

of witnesses in Magistrate's Cours under a. 288 

and treating them as substantive evidence. . 

Where in a murder case, eye-witnesses gave evi-- 
dence in the Magistrate's Court against the accused 
in accordance with the statement made hy the 
deceased inher dying declaration but when -.they 
came tothe Sessions Court, alleged’ that they had 
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no personel knowledge ofthe occurrence and the 
Sessions Judge admitted as evidence under s. 298 


of the Criminal P. O., the depositions of the wit- ` 


nesses in the Magistrate's Court’ 

_ Held, that the Sessions Judge was fully justified 
* inso doing and in treating those depositions as 

Bubstantive evidence. VETTUKATTU PAGHAYANNA v. 

VETTUKATIU PacHAYANNA Mad 299 

—— 8. 367 (5) —Awarding of lesser penalty 

Proper reasons must be given—Mere remark that 

all. circumstances were considered dispasatonately, 

is not sufficient. 

In the case of an offence punishable with death if 
some lesser penalty is to be awarded, the Oourt 
should give its reasons for doing so, Where no 
spécial reasons have been given barring the remark 
that there had been a dispassionate consideration of 
all the. circumstances, that remark is not sufficient 
reason in the. eye of law to justify the lesser 
penalty. MLIANJI KHAN v. EMPEROR Pesk. 179 

— 8 397. Proviso (2)—8ə. 20 to 16, Sind 

Frontier Regulations should be read with s.. 397, 

Proviso (2,. h 

Sections 20 to 26, Sind Frontier Regulatione should 
be read with s. 397, Criminal P. Section 397, 
Proviso (85, therefore, applies to cases where im- 
akan aka has been imposed under ss, 21 and 24, 
ind Frontier Regulations. EMPEROR v. MUHAMMAD 
Hassan ALLAHABAD Sind 865 
8.414, Sze U. P. Prevention of Adultera- 

tion Act, 1912, a, 4 i 83 

—— 8.439. Bre Punjab Village Panchayat 
Act, 1922, 5. 22 128 
——--— $. 439—Revision to High Court without 








moving lower Oourts to make reference —Reviaion ` 


admitted and records called for—-Objection to its 

maintainability should not be entertained. 

Ordinarily, applicants in ravision ought first to 
move those lower Courts which have the power to 
make a reference to the High QOourt, buf once an 
application in revision has been admitted and the 
record called for, dn objection on the ground of 
departure from the practice of not interfering in 
revision unlesa lower Oourts of revision have first 
been moved should not thereafter be entertained, 
PRASAD GARERI v. KESARI Pat. 893 
—— s8, 439, 203—Order of dismissal under 

s. 203—Proper procedure not followed — If ground 

for setting it aside in revision. 

The order of dismissal of a complaint under s, 203, 
Criminal P. O., cannot be set aside ia revision merely 
because the Magistrate adopted a procedure which is 
to be deprecated, JINILAL MANDAL v. OnANDERDEO 
PRASAD er ' Pat, 836 
———— 8.476 —Application dismissed for non- 

appearanceof applicant—Second application, if 

can bs made, 

There is no provision of law that a second 
application under s. 476, Oriminal P. Q.; cannot be 
made where'a first application has been dismissed 
for non-appearance of the applicant. The principle 
of nemo debet is not applicable where there has 
been no inquiry on the merits. JAWALA PRABHAD Y, 
Ram PARSHAD Lah. 863 

$8.476,195 (1) (a\—Munsif instituting 
proceedings under s. 476 against accused for 
e offence under s. 186, Penal Code (Act XLV of 
1860}-,Proceedings dropped on mistake being 
brought to notice and complaint for offence made 
anda a. 195 (1) (a)—No appeal lies against com- 
plaint. 
A Munsif has a right under s, 195 (1) (a), Orimie 
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nal P, O., to make acomplaint against ar accused ` 
for an offence under s. 186, J. P.O. He cannot, ` 
however, institute proceedings under s, 478,, for ' 
auch offence, Where a Munsif holds proceedings 
under s. 476 for an offence under s. 186, I. P, O.: 
under a wrong impression that_he can do so but 
subsequeutly drops the proceedings after the mis« ` 
take is pointed out to him and makes a complaint 
against the accused anders 126, I P. O., the Act. 
committed by the Munaif must be attributed to his - 
valid power of makings complaint under 8. 195. 
(1) fa) even though he might have wrongly thought 
in the beginning that he could institute: a pro-, 
ceeding under g. 478. The accused has, therefore | 
no right of appeal from an order making a com-, 
plaint. Broop Ram v, EMPEROR All, 860. 
ss, 476, 476-B—Order dismissing ap- 
plication under a. 476 for non-appearance of 
applicant, propriety of—Application not mads 
immediately, if can be entertained, $ ' 
An application under s. 476 is entirely different | 
from a complaint; it is merely the means of drawing’ 
the Court's attention tothe fact that an offence, 
appears to have been committed in proceedings 
before that Oourt,-a fact, whichit can in the’ 
majority of cases verify even without the help of. 
the applicant. It is manifestly most improper for 
the Court to shirk its obvious duty of applying 
its mind to the question whether it should make 
a complaint or not merely because the applicant 
does not appear in support of his application. 
There is no provision of law making it necessary 
to examine the applicant on his application as 
there isin the case of a complaint, Sections 476-A 
and 476-B, Oriminal P. O, do not talk about- 
diemissing an application but in the one case, of: 
rejecting it and, in the other case, of refusing to 
make. s complaint upon an application. Therefore, - 
the order dismiasing the application on account 
of the non-appearanecs of the applicant is an im- 
proper order which there is no provision in law 
for making and, therefore, an order without juris- 
diction. However, there would be nothing wrong 
in an order rejecting the application onthe ground 
that it does not give sufficient indication of the, 
facts, and thatthe applicant is not there to supi ie 
plement it, ` ARA 
It cannot be said that thare is a legal bar to the, 
entertainment of an application not made ' im- 
mediately, Jawata PARSHAD v. RAM PARSHAD ' cote 
í i Lah. 863° 
s. 476-B--S. 476 B. if gives right of ap- 
peal against—Diemissal in default. `., 
Section 476.B gives an appeal against a refusal to. 
make a complaint, not against .a dismissal in’ 
default, Jawara PARSHAD v. Raw Parsuap Lah. 863° 
$.488—Criminal Oourt’s jurtadiction, if: 
ousied in all cases by mere petition of comipro-' 
mise~--Order for monthly maintenance based on 
compromise, whether can be enforced by Criminal _ 
Court—Oompromise relating not only to amount of 
monthly matntenance but also embodying ‘other 
terms or conditions—Order basid upon it, tf can 
ba pissed or enforced, a D ee: 
lt ia imposaible to say generally in’ all ‘caséa, / 
merely because a compromise petition between’ the, 
periies has been filed, that there is no longer” a” 
refusal or neglect by the husband to maintsin: his 
wita and thatthe jarisdiction of the Court’ ia oustetl' 
by the application for compromise. The refusal or, 
neglect in question 








is refuel made or neglect com. 
mitted before the proceédinga commenced,” and not’ 


aes 


xXvill . 


Criminal Procedure Code—contd. 


a-refugal or negleot that arose after the initiation 
of the proceedings. 4n order for monthly mainten- 
ance alone based on an application of comrompise 
is not illegal, Where, however, the compromise not 
merely relates to the amount of monthly mainten- 
ance but embodies other consideration or terms or 
conditions, then the order based on the compromise 
goes beyond the scope allowed toa Oriminal Court, 
and a Criminal Court has no jurisdiction either to 
pass or enforce it. 

Both parties to proceedings under s. 488 filed a 
joint petition for a consent order, which was headed 
a compromise petition.” Orders were accordingly 
passed in terms of the petition, and it was directed 
that the husband keep his three children with the 
wife from the date of the application for main- 
tenance; that the wife educate, feed and 
clothe the children properly; and that the hus- 
band pay the wife Re. £0 a month frm the 
date of the application and Rs, 25 a month from 
a.date a yearfrom that for the maintenance of his 
wifeand children : 

Held, that the application for compromise and 
the order based thereon clearly contained terms and 
conditions which were not within the jurisdiction 
of the Oriminal Court to order or enforce. Ma Kinin 
Yı v. Epwarp Kain MAUNG h Rang. 640 
8. 488— Illegitimaey of child—Burden of 

proof—Uncorroborated statement on cath of 

mother, value of, 

It ig for the mother to show that the child was 
born of the person against whom a maintenance 
is claimed, before such person could be called upon 
to disprove it. It is settled law that it is prima facie 
improper to accept without corroboration the mere 
statément on oath of the mother who asserts that 
a certain man to whom she is not married is the 
father of her child, Prasap QGARERI y, KESARI 
h Pat. 893 
$. 488—Magisirate concluding that wife 

is entitled to maintenance at certain rate but mo 

_proper order for maintenance passed— Order direct- 

ing attachment of movables of husband's joint 

amily is beyond provisions of 8. 4&8 (1) and (2), 
here in proceedings under s. 4&8 the Magistrate 
comes to the conclusion that the wife is entitled to 
maintenance at certain amount per month bat does 
not passin proper terms an order for maintenance 
and at once directs an attachment of the movables 
of the husband's joint Hindu family, holding the 
joint property liable for the wife’s maintenance, the 
order is premature and beyond the provisions of 
a. 4&8 (1) and (2). The liability of the joint family 
property and the way in which the order for main- 
tenance should be enforced is a matter to be con- 
sidered after he has passed an order in the terms of 
8. 488 (1) and (2), and after an application is made by 
the wife under. s. 4t8 (3), for the enforcement of the 
order for maintenance, HEMIBAI v, KUNDIBAI 
Sind 340 
8. 488—Maintenance order for wife and 
three children—Two children living with husband 
at time of enforcing order—Order cannot be en- 

Sorced—Remedy of wife. 

Where an order for maintenance prescribed a 
certain amount for the maintenance of the wife and 
three children but at the time of the application for 
enforcement of the order two of the children were 
with the husband : 

. Held, that the order had become ofno effect, in 
that it could not be , partially enforced, and that 
the wife's remedy was tomake a fresh application 
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for maintenance. Ma Kurs Yr ~v. EDWARD Kum 
MAUNG Rang. 690 
8.488—Mere fact that wife is suffering. 

from unpleasant female disease which is not ur- , 

common or incurable whether just ground for 

refusing to live with her. 

The mere fact that the wife is suffering from un- 
pleasant female desease which is not uncommon, in- 
curable or serious, is nota just cause for the hus- 
band to refuse to live with her especially when the 
wife is cured. HEMIBAI v. KUNDIBAI Sind 340 
s 488—Opposite party behaving badly— 

Date from which maintenance to wife should be 

awarded, 

Where in an application for maintenance by. the 
wife, the opposite party is found to have behaved 
badly so as notto deserve any sympathy or consi- 
derntion, the Magistrate should award maintenance 
not from the date of his order but from the date of 
the wife's application, HEMIBAI v. KUNDIBAT 


Sind 340 
~ 5, 488 — Order under, for maintenance 
of children, when can be possed. 

No order can be passed against a person for 
maintenance under s. 483, Criminal P. O., unless 
neglect or refusal to maintain his children is brought 
home to him. Prasan Gangeri v Kesart Pat, 893 
8.488—Proceedings under, 

Husband member of joint Hindu family falsely 

alleged to have committed suicide or been murdered 

—Husband's father should not be made party 

but should te called as witness. 

Section 488, Criminal P. O., does not contemplate 
proceedings against the whole family merely be- 
cause the husband against whom the proceedings 
are taken is a member of the joint Hindu family, 
Where, therefore, the husband is falsely alleged to 
have committed suicide or been murdered, a more 
proper course forthe Magistrate is to’ treat the. 
husband's father as a witness and not asa party to 
the proceedings. HEMIBAI v», KUNDIBAT Sind 340 
———— 8.488—Wife's claim for maintenance— 

‘Husband, member of joint family represented by 

fother--Order, if can be passed againat joint 

family—Wife, whether entitled to maintenance. 

‘Where the husband who is a member of a’ joint 
Hindu family, is represented by his father in pro- 
ceedings under s, 488, Criminal P. O., though the 
Magistrate has to consider what is the property of 
the family in considering what sum he” should 
award the wife for maintenance, the order should 
be passed against the husband himself and not 
againet the joint family. A wife, however, cannot 
be deprived of her right to maintenance nor be 
debarred from obtaining an order of maintenance 
nor can she be deprived of her right to enforce the 
order, even, if necessary, by an order sentencing 
the hushand to imprisonment for failure to pay main- 
tenance merely on the ground that the husband is 
a member of a joint Hindu family, Hemipar v. 
KUNDIBAL Sind 340 
ss, 488, 489 (2)—Order_ under s. 488 

granting main:enance to child—Father obtaining 

declaration of non-paternity from Civil Court — 

Suit for injunction res raining defendant from 

drawing maintenance, whether necessary—Proper 

course for father in such case stated. 

Where subsequent to the passing of an order for* 
maintenance toa child under s. 488, Orimintl P, O., 
the father obtains from a Civil Court a declaration of 
non-paternity, it is not necessary for him to “bring 
a suit for an injunction to restrain the defendant from 
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drawing the maintenance awarded by the Criminal 
Oaurt. Nor of course can the plaintiff suefor an 
injunction to restrain the Criminal Court from paying 
such sums of maintenance to the defendant. The 
proper course in such cases is for the plaintiff, if he ig 
successful in his civil suit, to approach the Criminal 
Court under s. 4892), Oriminal P. O., and apply to 
the Magistrate to cancel or vary the order for mainten- 
ance accordingly, U ARZEINA v. Ma Kyin Suwe 
Rang. 439 
——— 8. 488 (3)—Husband’s adjudication as 
insolvent, whether rebuttal of wife's allegation 
that husband failed without suficient cause to 
comply with order directing payment of mainten- 
ance. 

„An order of adjudication, in itself, is nota re- 
buttal of an allegation that the insolvent has failed 
without sufficient cause to comply with theorder of 
the Magistrate directing the payment of mainten- 
ance. Therefore, on presentation of an application 
to a Magistrate for distresa warrant the duty of the 
Magistrate is to decide, in the first place whether 
the person against whom the adjudication is made, 
has failed without sufficient cause to comply with 
the order and if that fact is established, to proceed 
as directed by s. 488 (3), Criminal P, O. RADHSABANI 
Dassi v. Marı Lat Sen 0al.185 
e ———— $, 489 (2) BER Oriminal Procedure Code, 

1898, s. 488 439 

s. 526~—Magistrate’s disallowing questions 

in cross-examination without recording them, if 
prouna for transfer. 

he faot that when the Magistrate disallowed ques- 

tions in cross-examination he made no note. of this on 

the record is no ground for transferring a case under 

s. 526. Dewan Sinas Martoon v, EMPEROR Lah. 347 
———— 8, 526—Police Officers of district witnesses 

in case—Whether ground of transfer. 

It ig undesirable to transfer a case from one district 
to another because Police Officers of the district are 
witnesses in that case. Dewan SINGH Marroon v. 
EMPEROR Lah, 347 

8.531—Charge under 3. 6, Merchandise 

Marks Act (IV of.1889), not tried at place where 

offence was committed-Defect, if curable—Crimi- 

nal trial—Misjoinder of charges—Ojfence of 
cheating and one under 8.6, Merchandise Marks 

Act (IV of 1889), not committed in course of 

same transaction—It is misjoinder of charges. 

Where the charge under s. 6, Merchandise Marks 
Act, is not tried atthe place where the offence of 
applying the false trade description had been com. 
mitted, the defect is curable under s, 531, Criminal 
Where the above offence was not committed in the 
course of the same transaction of the offences of 
cheating the joinder of these charges amounts to mis- 
joinder of charges, 





Cal, 835 

~ 8.537—Summons case wrongly tried as 
warrant case—Trial conducted in most dilatory 
manner — Mistake pointed out to Magistrate when 
trial was ` practically finished and fresh trial 
ordered by him—Accused applying in revision— 
S. 537 held had no application—Amount spent by 
accused in defending himself held aufficient punish- 
ment and proceedings quashed. 

The petitioner had been put on his trial for certain 
alleged offences under the Motor Spirit (Duties) Act. 
The maximum sentence for which offences was a fine 
of Ra 1,000. The case was a summons case but the 
Magistrate was wrongly following the procedure as 4 


A. K, Sen v, Mansu Monaat DAS: 
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warrant case. The trial was then conducted in a 
most dilatory manner by the Crown. Whap the case 
was practically finished, the mistake was pointad but to 
the Magietrate who ordered fresh trial. The petitioner 
had to incur a great deal of expenditure on his 
defence : 

Held, that the case was not covered by s. 537, 
Oriminal P, O., as the accused was not convicted. The 
position was that it was impossible for the High 
Court asa Court of Revision to order the Magistrate 
to follow an illegal procedure, 

Held further directing quashing of proceedings, that 
the money which the petitioner had to spend was’ 
quite sufficient punishment for any offence that the 
petitioner might have committed. D, Moony, MANAG- 
ING Drrxoror, Victor Orr Co., Ltp.v. EMPEROR a 

‘ Cal, 268: 
—-—— 8, 561-A. Sze Punjab Village Punchayat: 

Act, 1922 s. %2 128 
Criminal trial—Confession—Conviction, if can be 

based on, without corroboration. 

A voluntary and genuine confession islegal and 
sufficient proof of guilt. There is no ruleof law 
that an accused person cannot be convicted on a 
confession made and subsequently retracted without’ 
independent corroborative evidence. SUKER Dusana’ 
v. EMPEROR Pat.888 

—- Confession—Duration of accused's custody’ 
of Police, whether material on question of admis- 
sibility. 

All parts of a confession are not entitled to equal’ 
weight. It is nevertheless the duty of every Court to’ 
enquire very carefully into all the circumstances ‘ 
which led to the making of the confession, and the 
length of time during which an accused person is in 
Police custody before he makes his confession is an 
important element for the consideration of the Court 
in reference to the admissibility of the confession. 
There can, however, be no hard and fast rule in this 
particular matter, and the admissibility of each con- 
fession must be decided on all the facts and surround- 
ing circumstances and also from the intrinsic value of 
the confession itself. It is also necessary, in order 
to determine the admissibility of the confeesion to 





read the confession itself as a whole. EMPEROR 9," 
BaaGwanDas BISESAR Bom. 671 
Confession—Retracted — Rulea regarding 


admissibility of retracted confession. 

The rules regarding confessions which are retracted ’ 
are (1) that a confession is not to be regarded as in-- 
voluntary merely because it is retracted; (2) as’ 
against the maker of the confession, ‘the retracted coa-- 
fession may form the basis ofa conviction if it is 
believed to be true and voluntarily made ; (3) asa 
against the co-accused, both prudence and caution 
réquire the Court not to rely on a retracted confes- 
sion without independent and full corroborative evi- 
dence. The corroboration should not only confirm 
the general story of the alleged crime, but must also 
connect the co-accused with it. Even if it be not 
illegal to convict an accused person on the confession’ 
of a co-accused, prudence and caution, more especially 
in cases tried by a Judge with the help of a jury, 
require that the confession or statement is fully and’ 
strongly corroborated. There is, however, no rale of 
law requiring a retracted confession to ba supported’ 
by corroborative evidence in material particulars, 
The use to be made of such a confession is more a 
matter of prudence thanof law. Emperor v, BHAGWAN 
DAS BISESAR Bom. 671 
Evidence—Appreciation — Evidence clear 
that accused inflicted fatal wound—Witnesses not 
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explaining how accused got injurtes—If ground 

for rejecting their evidence. ; 

When the evidence is clear that it was the accus- 
ed who inflicted the fatal wounds upon the deceased, 
it is not possible to reject that evidence merely be- 
cause the prosecution witnesses did not explain how 
the accused himself came by his injuries. In re 
GAMPALA SUBBIGADU - Mad, 525 
—Bvidence--Evidence of Police dogs—Relevancy 

The dog may be of assistance to the Police in 

racing a criminal, but their behaviour cannot be 
evidence in Oourt, The evidence of the behaviour of 
the Police dog to establish that the smell ofa certain 
person who has been in one place is the same as that 
which the dog points out is completely irrelevant. 
SAID ALI Dost MUHAMMAD V. EMPEROR Pesh, 246 
——— Evidence—Expert evidence—Value  of— 

Murder case—Haxpert’s evidence as to foot-prints 

found near corpse—Judge should form his own 

opinion as to identity of those foot-prints with those 
of accused before relying upon such evidence as con- 

clusive against accused, f 

The expert's opinion is valuable but ib must be 
supported by statements of fact, the accuracy or other- 
wise of which can be verified by the Judge. 

In a murder case before relying on the opinion of 
the expert regarding the foot-printa found near the 
corpse of the victim, as conclusive evidence against 
the accused, the Judge should form his’own opinion 
with regard to the identity of the foot-prints found 
near the corpse with the foot-prints of the ac- 
cused. In re BALIJA PULLAYYA Mad. 704 

— Evidence — Injuries on body of accused— 

No opportunity given to him to explain them— 

Evidence of injuries cannot be used against him, 

Where an accused is not given an opportunity of 
explaining the injuries received by him, the evidence 
of injuries on his body cannot be used against 
him, Saro ALI Dost MUHAMMAD y., EMPEROR , 

i Pesh. 246 
Evidence Questions disallowed in crosse 
examination, whether must be noted by Magistrate. 

Where the cross-examination is irrelevant and un- 
necessarily lengthy, Magistrates are justified in 
disallowing questions. If they note on the record 
each question which is disallowed the procedure 
defeats its own object which. is to get on with the 
case, When a question disallowed is important or 
there, is reasonable doubt whether it should not be 
allowed it may be useful for the Magistrate to note 
the question and his reasons for disallowing 
it, DEWAN, SINGH Marroon y. EMPEROR 

Murder—Sentence—Fact that person who 
committed actual murder was tendered pardon 
while accused who merely abetted it is in danger 
of being hanged, tf reason for mitigating sentence 

—Accused under 18 years awarded lessor punish- 





ment. 

The fact that a person who actually committed 
the murder was tendered a pardon and thershy 
enabled to get off scot-frea while the accused who 
conceived and instigated the murder but did not 
commit it is in danger of being hanged, is not 
by itself a reason for mitigating the punishment 
of the accused. $ 

Although youth -alone isnot a reason for miti- 
gating punishment in murder cases, it is very 
rarely that young murderers under 18 are sentenced 
to death. [Accused in this case who was below 
18 years was sentenced to transportation for 
life.) Pustio Prosscutok vw., VENKATASUBRAMANYAM 

Mad. 579 
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Murder—Sentence—Mere fact that long tim 
elapsed between crime and punishment whether | 
ground for giving lesser punishment, ; 
The mera fact that along time had elapsed be- . 
tween the commission of the crime of murder and ` 
punishment for ib alone isno ground for imposing 
a lesser sentence. On the contrary it would be a - 
dangerous proposition to state that if a murderer 
succeeds in making himself scarce for a number of 
years, he may then hope to escape the extreme 
penalty of the law inacase in which the extreme 
penalty is clearly called for. There are no exten” 
uating circumstances in this case, VETTUKATTU PACHA- 
YANNA GouNDAN v, VETTUKATTU Pacuayanna Gounpan 
i Mad,299 


— Murder—Sessions Judge feeling at end 
‘of trial that accused was unable to, understand 
proceedings asshe pleaded that she’ was unable 
to hear, and referring case under a. 341, Crimi- 
nal Procedure Code (Act V of 1898), after con- 
victton under s. 302, Penal Cade (Act XLV of 1880), 
—Held that in circumstances there was no 
miscarriage of justice. A 3 
Where a woman who was being tried forthe 

offence of murder was- represented by a Vakil 

appointed by the Crown and put forward the 

defence that the case was foisted on her and e 

her answers to the questions put to her by the 

Judge showed that she understood the nature of 

the proceedings even in the Sessions Oourt but at a 

subsequent stage she pleaded..that she was unable to 

hear anything andthe Sessions Judge after con- 
vioting her under s. 302 referred the case to the 

High Court under s. 341, Oriminal P. O. as he’ 

felt towards the end of the trial that she was unable 

to understand the proceedings : 

Held, that no injustice had resulted from the 
fact that the Sessions Judge felt himself unable to | 
question her further with regard to the evidence 
appearing against her. The Magisterial confession, 
which was racorded after all the ordinary pre-+ 
cautions had been taken, and the fact that she 
herself produced the jewels which were on the 
dead woman's body;. showed clearly that there could 
have besn no miscarriage of justics, EMPEROR v. 
Bora POLAMMA i Mad, 674 

- Prastice~Accused must be told what is th 

law which he is said to have infringed. f 

When a person is charged with a criminal offence 
hs must be told with particularity not only the act - 
he is alleged to have committed which is said to- 
constitute it but also what is the law which he is 
said to have infringed. S, K, Roy Osowpavay y. THE - 
Kine f - Rang. 7170 
— Sentence, enhancement of, by Court suo motu. ` 

The Judicial Commissioner's Oourt js always re-' © 
luctant to enhance sentences suo motu, MIANJI KEAN - 
v. EMPEROR : Pesh. 179 
Timan Santence—Hxtenuating circumstances, Sem 

Penal Oode, 1880, s. 392 5 78 


~ Trial by jury—Misdirection ~ Judge can 
decide whether confession was voluntary, for its 
admissibilily—It is for jury to decide its truth 
and voluntariness jor determining . weight to be 
given to tt—There was, held, no misdirestion. 
It is not inconsistent that the Judge should take e 
upon himself as the. Criminal P., O., 8. 294. 61) (c) 
requires him to do, the, decision, for the purpose 
of admitting a confession into evidence, that itgwas 
voluntarily made, while at the same time leaving. 
it to thé jury, for the purpose of determining what 














/ 


Vol. 192] 


Criminal trbal—concld. 4 
. 

weight should be given to it, to decide both whe- 
ther it was true and whether it was voluntary. 

Where in his charge to the jury, the Judge said: 
& It is for you to decide whether this statement 
was made voluntarily or not"; and he continued ; 
“If you believe the confession to have been 
voluntarily made and if there is no reason to dis- 
believe the statement, if can be used in evidence 
against hint (accused) and he can be convicted 
thereon”; . 


Held, that there was no misdirection. SUKER 
DusADH v. Emperor Pat.888 
Cross-ExamlInation. See Evidence 187 


Crown—Eecheat—Crown claiming succession by 
. escheat—Burden is on itto prove prima facie that 
deceased left no heir—Evidence—Appreciation— 
Hindu deceased merely saying in conversation 
that there was no heir left in his family — If 
conclusire to show that he died heirleas. 

In asuit by the Govt for ejectment of the de- 
fendant on the ground of escheat, it lies upon the 
Crown to prove at least prima facie that the de- 
ceased died without heirs, and it cannot rely upon 
the want of . title of the party in possession. 
” The number of heirs, who are entitled to succeed 
to the property of the deceased Hindu, is indead 

+ very large. The statements made by a deceased in the 
course of a conversation with his wife that in his 
family there is no person alive whether near or 
remote, cannot in these circumstances possibly be 
construed aa statements ascribed to showing that 
he intended tomean that he had considered the en- 
tire list of Bandhus,who might be entitled to auc- 
ceed to his inheritance and that he did not find any 
heir in his family ; 

Held, that>thet: Crown failed to discharge the 
‘onus of showing that the ‘decaased died without 
leaving any heirs, SEORETABY OF STATE ror INDIA v, 
KANHAIYA Lat Oudh 131 


: Suis against—When maintatnable—Suit in 
tort, if can be maintained —Costs of . punitive 
Police illegally recorered from plaintiff — Suit 

` againat Province, if one in tort. . 

The Secretary of State (the Province) can be sued 
only in respect of those matters for which the Hast 
India Company could have been sued. The words 
“liabilities incurred" in s. 42 of 21 and 22 Victoria 
Chapter 106, by which the Govt. of India was trans- 
ferred to her late Majesty, cover acts of tort. Suit for 
the recovery of the costs of punitive Police alleged 
to have been illegally leviedfrom the plaintiff is one 
intort and is maintainable against the Secretary of 

. State (now the Province). JANKI PRASAD b. GOYRRN- 

MENT OF THE UNITAD Provinogs Oudh 545 


Custom—Jains — Digambar Jains—Father if abso- 
lute owner of ancestral property. 

It is a well-settled principle of law that the custom 
set up should be strictly proved and should not be 
extended by analogy: 

Heid, that there is no custom among the Digambari 
Jains of India that a father is the absolute owner of 
the ancestral property. QULAB OHAND v, MANNI LAL 

' Oudh 643 
Proof of—Ezxtent. of evidence necessary. 





_e« There is no hard and fast rule as to how much 


evidencg would be sufficient to prove the existance 
of a custom, This question depends entirely on the 
naturg of the evidence as well ason the circum- 
stances of exch cage, NARAIN SINGH v. Net RAM 

: Behe SANG All, 5709 
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Custom (PunjJab)—Successlon—Syyads of Jhang 
District —Succession—A mong Sayyads, women taking 
vow of celibacy are ‘pardanashin,' . : 
Among Sayyads, women who take 4 vow of celibacy 

generally lead a secluded life and are to all intents 

and purposes ‘pardanashin’. Zawar Hussain Suan 

V, SALES MOHAMMAD SSAH Lak. 739 

~~ Syyads of Jhang District — Succession— 

Married staters, when succeed, i 

Among Sayyads of Jhang District married sisters 
succeed tothe property of their deceased brothers 
if collaterala within five degrees do. not exist. 
TAWAR Hussain SHAH v, SALEH MOHAMNAD SUAR 

Lah. 739 
————Syyads of Jhang District— Succession — 
. Preference among sisters, 

Among Sayyads of Jhang District in the order 
of suceession amongst sisters those sisters alone are 
preferred who are married to collaterals within five 
or six degrees and all other sisters who are married 
to collaterals remoter than six degrees or strangers 
stand on an equal footing Zawar HUSSAIN Suau 9. 
BALEN MOHAMMAD SHAH Lah. 739 

Syyads of Jhang District — Succession— 

Right of representation, tf permissible. 

The right of representation is permissible under 
the Oustomary Law applicable to the Sayyads of 
Jhang District, Zawar Hussain Suan.v, SALEH 
MoHAMMAD SHAH Lah, 739 
~~ Sayyads of Jhang District — Unmarried 

sister succeeding—Nature of her estate—If can 

alienate property so as to prejudice rights of 
married sister, 

Among Sayyads of Jhang District whenever: an 
unmerried daughter or sister succeeds, she succeeds 
till marriage and this evidently means that her 
estate is limited and not absolute. A sister in the 
matter of alienation does not, however, stand on 
the same footing as a daughter and has no power of 
tlienation whatever. 5 ANG 

A female heir who suoceeds until marriage can- 
not destroy the estate s9 “long as any person-who is 
eligible to succeed is alive. It follows that--so long 
asa married sister is alive, an unmarried sister 
in possession of the property cannot alienate “the 
property so asto prejudice the right of a married 
sister. Zawar HUssAIN Baaa v, SALES  MoHAMMAD 
Suan - Lah. 739 
Custom (U,P)—Villags Pabsara in U. P.—Ryots, 

ifenritled to sell their houses, 

There is a custom inthe village of Pabsara in, 
U, P. entitling the ryots to sell their houses, NARAIN 
Sing v, Net RAM Ali, 570 





Damdupat. Sse Bengal Money-lenders Act, ae 
8.4 , 321 
Decree — Construction—Question whether decree 


operates as assignment depends upon nature of 

decree, . 

The question whether a decres operates as an 
assignment of certain property depends upon the 
nature of the decree, Where the decree which 
was passed on compromise merely declared the 
plaintiffs’ title which was based on , previous 
assigument and upon the terms of the compromise 
petition it is impossible to hold that one. party 
was assigning to the other 2 annas sharo of the 
leasehold properties, the decree cannot oparate as 
an assignment of 2 annas share*of the leasehold 
properties. It has the effect merely of confirming 
the title that was already created by the dead of 
assignment, Jyoti Prasap SINGH v. SAMUSL NENgRY 
SEDDON __ Pat.17 
- Hffect—W kether can be root of title.. ` 
Although the parties to a suit set up their respec- 





¢ 
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tive right and the Court has to adjudicate on those 
Tights, yet- once the Oourt makes an adjudication it 
not only sets at rest the controversy between the 
parties but creates in favour of the successful party 
a new title though in many cases it may be in 
affirmance of a -pre-existing title. It ig therefore a 
fallacy to say that a decree cannot be the root of 





title, Jyorr Prasap SINGH v. SAMUEL Henery SEDDON 
Pat, 17 
= Setting aside — Fraud — Decree, if can be 


set aside on ground that it was obtained by perjured 

evidence. . 

A decree can be re-opened by a new action when the 
Court passing it had been misled by fraud, but it 
cannot be reopened when the Court is simply mis- 
taken ; when the decree was passed by relying upon 
perjured evidence, it cannot be said that the Court was 
60 misled. A decree therefore cannot be re-opened on 
the ground that it has been obtained by perjured evi- 
dence. To sustain an action for setting aside a 
decree the fraud alleged and proved must be actual 
positive fraud, a meditated and intentional contri- 
vanceto keep the parties and the Court in ignorance 
of the real facts of the ‘case and obtaining that decree 
by that contrivance. KUNJABBHARI CHAKRABARTY v. 
KRISHNADHONE MAJUMDAR Cal. 563 


Setting aside of—Domestic judgment, when 
can be set, aside, 

A domestic judgment cannot be re-opened where the 
only allegation of fraud made by the plaintiff of the 
later actionis that judgment had been given on a false 
claim, That allegation.in substance means that the 
former adjudication was wrong, the Court determin- 
ing on perjured evidence the claim as true which was 
in fact a false one. Hence, a former judgment cannot 
be set aside simply because the claim on which the 
former judgment had been passed in a domestic 
tribunal wae a false one known to the decree-holder to 
be false. KUNJABEHARI OBAKRABARTY Vv, KRISHNADAONE 
Mayumpar : Cal. 563 


- Setting aside of--Ex parte decree—Non service 
of summons proved and claim on which decree was 
passed proved to be false~Court, if can infer 

' fraudulent suppression. 

Obiter.—In thecase of ex parte decrees when the 
defendant had never appeared, the contrivance may 
consist in suppressing the summons. The fact of 
suppression would itself be the contrivance, and 
indeed a moat effective contrivance for keeping the 
defendant in ignorance of his rights and from placing 
his case before the Oourt. Mere non-service would- 
not do. But when the fact of non-se:vice of sum- 
mons is proved by the plaintiff in the later action, 
and the claim on which the decree was passed is 
proved to be a false one, the Cours may and should 
ordinarily infer deliberate and hence fraudulent 
suppression, for, the last mentioned circumstance 
supplies the motive for, the suppression and indicates 
that the suppression is itself frau:lulent. In such 
cases the fact that the question of n m-service of 
summons had been adjudicated in an earlier pro- 
ceeding ander O. IK, r. 18, Oivil P. O., would not bar 
the investigation of fraud, as the issues would nos be 
the samo, KUNJABEHARI HAKRABARYY v, Katsuna- 
DHONE MAJUMDAR Cal 563 
Deed— Construction—Document to be construed as 

whole. 

“The documents must be construed- as a whole, 
Every part of the documents must recsive attention 
and the intention should be gathered from the whola 
context-of the instrument’ so as to make ons entire and 
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consistent construction of tha Whole. GaNnpATpAs.», 

HARIVALLABH Nag. 513 

— Construction — Hypothecation ~Transaction 

held agreement to hypothecate which became 
hypothecation when dues came into existence. ne 

Defendants contractors obtained a contract to do 
certain work for a Town Union and approached the 
plaintiffs for financial help, An agreement enter- 
ed into between the plaintiffs and defendants 
provided: “and all the amount due for the said 
contract work remains as security for the amount 
advanced by you with interest’: = 

Held, that under the ‘agreement the defendants 
purported to hypothecate tothe plaintifis any sum 
that may become dueto themfrom the union for 
work done by them, But as soon as the dues came 
into existence, equity treating as done that which 
ought to be done fastened upon the duesand the 
contract to hypothecate them became” a complete 
hypothecation, Sonaram Dorra v, SITARAM OuaMarat 

; Cal. 679 

Construction—Lease or morigage— Lessor can 
include conditions against transfers—Held on con- 
struction that the document was usufructuary mort- 
gage — Mortgage of mortgagee rights—Mortgagor 
executing decree and putting up these rights to sale 

and himielf purchasing it and getting possession— e 

Effect—Hia right on being dispossessed, 

In a lease or theka, it is competent forthe lessor 
to include conditions prohibiting the lessee from 
making transfers of various kinda, 

The document purported to grant a leass of a 
9 pies share for five years to the granites ata rent of 
Rs. 70 per annum. The grantee was given a right 
tarradud wa ‘abad karna which could be interpreted 
as meaning to cultivate or put .someoue in residence, 
Elsewhere it was said that the grantee may keep the 
land in question as his own khudkasht, buthe may 
not letitto relatives ‘or’ others for Gulbivation, nor 
may he get any one else’s name entered inthe papers, 
The document went on’ to say that the grantor had 
taken Rs, 700 ds peshgt on the security of the share 
mentioned above, and that he would redeem the pros 
perty by paying up Rs. 700 by Baisakh of 1337 Fasli. 
After that date he would be entitled to pay up the 
mortgage amountin any khali fasl in Baisakh and 
to have the lease cancelled : 

Held, that the phrase abad karna might however 
be nothing more than a reiteration of taraddad karna 
as abad karna also carried the meaning “to culti- 
vate", The document was actually a mortgage and 
in nature and effect a usufructuary mortgage with a 
minimum period of five years for redemption. The 
prohibitory conditions. which had .been included in . 
this mortgage were therefore without effect. y 

Held, also that the mortgagee rights in the above 
mortgage could bə mortgaged snd the mortgagee of 
this right could in execution of his decree re-sell these 
Tights and purchase these rights in auction sale and 
get possession. What he then actually got was the 
actual possession of the mortgaged share as usufruc- 
tuary mortgagee in place of the original mortgagee, 
If therefore he was dispossessed, he was entitled to 
recover p:ssession unless ib was shown that the pere 
sons in possession had atitle of their own. Mouam- 
MAD JAFAR p. LAL BAHADUR Oudh 420 

Construction—Orcer of Courtvidence ofe 
practice of Appellate Court, if relevant. o ms 

The order of the High Court is a document of. 
record and in such acase it would not be opan to 
give evidence of a practicaon the appellate side of: 
the High-Oourt to use language in other than its 
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normal sense. Nor can there be a rale regulating 
the construction of orders, Suaipyar BALKRISHNA 
AqasHpv Poona Crry MUNIOIPALITY Bom.174 
- Oonstruction— Provisions determine character 
of deed, 

It is the provisions contained in a deed, on a pro- 
per construction placed upon them, that determine 
the character of the deed and not the description given 
by the parties to thedeed, Karnrpan SARDA 2, 
Sarasa KANTA MITRA Pat. 187 
mama Yan gtruation —Surety bond—Surety under. 

taking either to produce property or to deposit its 

value— Whether can exercise option, 

Where a surety has undertaken either to produce 
the property in Court or to deposit its equivalent 
value in Court, he-has a right to exercise his option 
either to produce the property or to pay the 
money. PANNALAL Y. ABDUL Karim IBRAHIM 
A Nag, 346 

Rectification—Effect of lacheaon suit for 
rectification on ground of mutual mistake. 

Mere laches is not a bar to a suitfor rectification 
of deed on the ground of mutual mistake if the rights 
of third parties have not intervened. The date of 
the notice of the mistake is the date from which 
time runs NOORUDDIN ESMAILJI KURWA p, MAHOMED 
Umar SUBRATI Bom.109 
~ Rectification—Mutual mistake—Court, if 
“can act upon intrinsic evidence, upon face of deed 

itself that there was mutual mistake. 

. In a suit for’ rectificstion of a deed itis not 
necessary forthe Oourt tohave evidence of a bind- 
ing contract antecedent to the instrument which is 
sought to be rectified; itis enougo if--the plaintiff 
proves beyond reasonable doubt the concurrent ine 
tention of thé< parties at the moment of executing 
the instrument, and that the instrument fails togive 
effect ‘to that concurrent intention The Court may 
act upon, intrinsic evidence upon the face of 


the- deed itself that there was a mutual mistake, 
NGOBUDDIN ESMAILII KUBWA v.  MAHOMED Umar 
UBRATI ~ Bom, 109 


Rectification—Mutual mistake in mortgage- 
deed in description of property — Mistake 
‘reproduced in decree—No sale resulting in execution 
—Mortgage-deed may be reformed and decree set 
aside, 

Where there has been a mutual mistake in a mort- 
gage-deed in the description of the property and 
the same mistake has been reproduced in the dec- 
ree, but no sale has resulted in execution thereof, 
the QOourt may reform the mortgage-deed and 
the decree based on it can beset aside, Nooruppin 
Esmarist KUBWA?, MAHoMED Umar Susaatr Bom.109 
Defenceof Burma Act, 1940, s. 18—Price con- 

trol order held not one fixing mazimum price 

‘within meaning of Ordinance of September 4, 1939 

Order held could not be validated under s. 18. 

Where the price control order was in these 
terms: —“Under the authority of Defence of Burma 
r. Bl, I hereby order, with effect from March 4, 
1940, that (1) except as provided in the annexed 
schedule and in subsequent amendments thereto, 
no wholesale or retail dealerin medicines, medical 
drugs, medical preparations and medical supplies 
shall sell such articles within. the limits of the city 
of Rangoon at prices more than 174 per cent. i.e, 

annas in the rupee above the net wholesale or 
retail prices respectively charged by him on Septem- 
ber 1, 1939” 4 
f Heh, that all that had been sought to fix was 
the maximum price at which a particular dealer 

ly2—cG. 1—V 
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might sell the commodity. The Controllex of Prices 
had no authority to do this under the ordinance of 
September 4, 1939, and hence the order could not 
be said to be validated under s. 18, Defenca of 
Burma Act, 1940. S. K. Roy OHoWnDHURY v, Tar 
Kine Rang.770 
Dekkhan Agriculturists' Relief Act (XVII of 
1879), $. 15-B—Suitt on mortgage—Defendant not 
agriculturtst at time of preliminary decree but be- 
coming one before final decreeWhether can claim 
instalments under a. 15.B, : 
In order that a suit may be one against an agri- 
culturist it is not necessary that he should be one 
when the suit is instituted. It is sufficient if heis 
an agriculturist at any time during the pendéney 
of the suit when the question of status falls to` be 
determined. It cannot be seriously contended that 
the preliminary decree puts an end tothe suit or 
that there is no suit pending at the time of the 
final decree, ` 
Consequently, the defendant ina suit on amorte 
gage, who was not an agriculturist at the date of 
the preliminary decree, but who acquires’ agricul- 
tural status before the date of the final decree, ia 
entitled to plead his status for the purpose ‘of 
claiming instalments under s 17-B, “Srppappa 
Ganaappa SHINTRE y, RAMOHANDRA VISHNU GINDE ` 
Bom, 820 
—— 8 65 — Mortgagee's account-books ‘not 
regularly kept—Whether can prove consideration 
by other evidence. á 
In a mortgage suit, the mere absence, of regularly 
kept account-books does not preclude the mortgagee 
from proving consideration by other ‘evidence. 
QUBUSANGAPPA V. BALSINGAPPA Bom. 305 
Digambar Jains. Sge Custom 643 
Divorce Act (IV Of 1869), S. 10— Husband's peti- 
tion for divorce on ground of wife's adultery— 
Wife, can claim costs from husband to enable her 
to defend the charge--Amount of costs not ‘very 
large—-Petition shoutd be adjourned till paymerit. ` 
Itis surely wrong that a wifeshould be exposed 
to a charge of adultery and run the ‘risk ‘of being 
deprived of the support of her husband ‘ without 
being able to place her case fairly before the 
Court, Ifthe husband seeks relief, it is just ‘that 
he should enable hie wife to defend herself when 
she has no means to support her own case, Henca 
a wife in India is entitled to claim her costs from 
a husband who institutes proceedings against her 
for dissolution of marriage on the ground of adul. 
tery andthe petition should be adjourned till” the 
huaband pays the money in Oourt particularly when 
the sum is not a very largeone. Yaqus MASIH v. 
CHRISTINA MASIH All, 831 
—— S. 37— Court, if can make order "for 
permanent alimony at once on making decree absolute 
—Petttion for permanent alimony presented after 
decree ıs made atsolute—Whether petition in suit. ` 
Ina divorce suit under s. 37, Divorce Act, the 
Oourt can makean order for permanent alimony on 
making the decree absolute, although usually ‘the 
order is made after that date: But if the bitcumi- 
stances justify it, the Court can make the order at 
once on making the decree absolute, and it is quite 
wrong to suppose that a petition for permanent 
alimony presented after the decree is made absolute 
is not a petition inthe suit, Jzsarz Grant Kuampatra 
v. Mano .exgt U. Kn AMBATTA Bom. 605 
Electricity Act (IX of 1£10), s. 9 (2)~—Transferee 
of license selling electricity, whether licensee. ` 
A person to whom a license has been transfefred 


Xxxiv 
Electricity Act~concld. 


with the consent of the Govt. and who is in fact 
under that license selling electricity, is a person 
licensed under part II, Electricity Act, to supply 
energy. MANMOHAN Das v, OFFICIAL L EQUIDATORS 


Al, 367 

Escheat. Sre Crown TT 131 
Estoppel. Srr Award 583 
~- Grandfather treating property as self- 





acquired-~-Grandson, if bound by this admission. 

The fact that the grandfather treated the property 
as his own self-acquired. property, is not an admis. 
sion binding upon the grandson who claims indepen» 
dently under thelaw. QULAB Ouanp v, MANNI Lat 

Oudh 643 
Evidence—Admissibility—Document called from 

witness, who producing t!—Demand for documsnt 

not describing it fully— Admissibility of document. 

Where a certain document had been called from 
the witness, and the witness produced it, if-it ~ is 
the very dccument required, it makes no difference 
whether the. demand for the document did not 
describe it as fully as it might and the witness 
should be allowed to prove it, so that it could be 
admitted in evidence, SUOHANDRA  BHUBAN KUMAR 
LAL v. Latoo Mopr Pat, 67 
Admissibtlity—Document in possession of 
-ladies but produced by their husdands— 

Admissibility of documents, 

Normally, the husbands would appear in the 
Court to produce documents summoned from their 
wives who could very well be pardanashin ladies. 
In any event, the husbands can prove that the 
documents were documents executed in favour of 
the wives even if the wives are not benamidars 
cf the husbands, If they are benamidars of the 
husbands, naturally the husbands would be in 
possession of the documents, However the matter 
is looked at, such ‘documents cannot be rejected on 
the ground that they are préduced by the husbands 
ofthe ladies. Stceznpra .. BHUSAN KUMAR LAL v. 
Laroo Moni | | N Pat 67 
Admissibility—Document, legally admissible 
cannot be excluded on ground of public policy. . 

Per Wadsworth, J., (in order of .reference) the 
ground of public policy is not a sufficient reagon for 
excluding from evidence any document which is 
legally admissible under the Evi. Act and is not 
excluded by any statutory prohibition, NARASIMHA 
Rama Rao v, VENKATARAMAYYA Mad. 548 F B 
- Appreciation — Hindu deceased merely 
saying in conversation that their wasno heir left 
in his family —If conclusive to show that he died 
heirless, SEE Orown 131 

Cross-examination — Witness not cross- 
examined —Hia evidence, if can be accepted. 

It cannot be too strongly emphasized that the 
system of administration of justice ellows of cross- 
examination of opposite party's witnesses for the 
purpose of testing their evidence, and it must be 
assumed that when the witnesses were not tested in 
that way, their evidence is tobe accepted unless 
of course there are any inherent improbabilities, 
Kagnipan BARDA vV, BAILAJA KANTA MITRA Pat. 187 

- Custom — Party not pleading custom— 
Appellate Court relying on statement on custom in 
works of hislory— Party not adducing evidence 

—~Statement in book, if can be admitted in evi- 

dence. 

Reference to works of history at the appellate 
stage is irregular and to be avoided. Where the 
Appellite Ccurt relies on a custom given in a book 
when the custom is not pleaded by the party in his 
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plaint, and no evidence ig adduced thereon, and the 
author ofthe book is not called in evidence, êhé 
decision of the Appellate Court must be set aside, 
Such a statement of custom ig inadmissible. - Manu 
Unaon b. ABRAPAM Upson Pat 290 
— Denial of document — Subsequent admission 
—Document can be taken into consideration. ih 
A party having once deniéd can on a reconsidera- 
tion subsequently admit the genuineness, of a docu- 
ment and where its genuineness is ‘admitted the 
Court is not precluded from taking the document into 
consideration. BATUL BANELI v, Sri Duar 
Oudh 259 
Onus. ag 


When the entire evidence on both sides is once 
before the Court the debate as to onus is purely 
academical, Maune Mauna v, MaASRrIN Kyr 

i z Rang. 49 
Suit by plaintif to establish that he was 
adopted son of dismissed Sirdar and that he “was 
entitled to succeed to Sirdarship— Documents 
coming from official sources recording statements 
as to adoption, made before dispute and in connection 
with appointment of new Sirdar, produced in 
evidence--Documents held had great weight. ; 

Plaintiff brought asuit to establish that he was 
the adopted son of a dismissed Sirdar'and as such 
was entitled to succeed to the Sirdarship. Docu» * 
ments, coming from official sources, and recording, 
atatements asto the adoption made to officials in, 
the locality, not merely by the plaintiff himself-in- 
the presence of others,- but also by other member of: 
the family and the dismissed Sirdar himself, made 
ata time when no disputes had arisen, and in 
connection with a matter of undoubted local interest, 
viz., the appointment of a new Sirdar, had been 
produced in evidence: ` 

Held, that the documents carried greatest possible 
weight and could not be dismissed as mere self 
assertions, ARJUNO NAIKO v, MopoxoMonono.. NAIKO 

PC 536 

Evidence Act (I of 1872), 8.13—Ryots’ rights to 

transfer housee—Certified copies of  sale-deeds, 
admissibility. 

For the purpose of proving s custom entitling the 
ryota to transfer their houses certified copies ‘of 
pale-deeds evidencing particular instances of trans- 
fers by ryots are admissible in evidence inasmuch 
as the object of producing the certified copies is 
not to prove the original sale-deeds or the genuineness 
but only to prove instances of transfers, NARAIN 
SINGH v. Net Ram Cal, 570 
—— 5, 26—S. 26, abject of. 

The object of s. 26, Evi. Act, is that the presence-.of 
the Coroner who is inthe same position as a Magis- 
trate tends to secure the free and voluntary nature 
of any statement or confession which a person seeks 
to make before him, and also gives the confessing 
person an opportunity to make that statement un- 
controlled by any fear of the Police before he seeks to 
make it, Emprgor-». BuaGwanp4s BIsESAR Bom. 671 
——— SS. 26, 24 — Words “accused person’ —: 











Scope. ; - 
The words “accused person" in ss. 24 and 26 
include any person who subsequently becomes ac- 
cused. HMPEROR v. I HAGWANDAS BiszsaR Bom. 6717 
$. 32 (1)—Murder case—Hvidence aa to; 
motive--Statements by deceased keld admissible. 

unders. 32 A); : a 
-In a trial for murder the Judge relied on certain 
evidence as proving motive onthe part of the accused 





to murder the deceased, That motive was derived 


. 
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from statements made by the deceased tohis wife 
ang to his wife's sister to the effect that in relation 
toa law suit in which the deceased's wife's sister, 
was concerned the accused had accepted a bribe 
from the plaintiff in the suit against the wife's 
sister : . 

Held, that these statements were wholly inadmissible 
as they were not statements made by the deceased as 
to the cause of his death or to circumstances of the 
transaction which resulted in his death. In re BAaGAM 
APPALANARASAYYA Mad, 586 

ss, 32 (5)—Statements after controversy, 
admissibility. 

Statements made after the controversy had arisen 
are not admissible under s, 32 (5), Evi. Act. Szorz- 
TARY or State FOR INDIA v. KANBAIYA Lan Oudh 131 


S. 33 —Statement in previous proceedings 
not between same parties~Admissibility in subse- 
quent proceedings. 

Where the previous proceeding and the present 
proceedingsare not between the same parties, the 
statements made in the previous proceedings are 
not admissible under s. 33, Evi., Act, in the sub- 
sequent proceedings. SEORETABY OF STATE For INDIA 
v., KANHATYA LAL , Oudh 131 
amem 5, 34-—-Accounts regularly kept in course 

of business—~ Relevancy of. 

Where there is sufficient evidence on the record to 
prove that the certain books of account were regu- 
larly kept in the course of business the entries made 
therein are relevant under s. 34 of the Evi, Act. 
GuLAB OHAND v, MANNI LAL Oudh 643 
—————~ 8, 34-—— Jama wasil baki paper—Admis- 

sibility of, without corroboration. 

‘The landlord produced a jama wasil baki paper 
prepared in 1850 in order to rebut the presumption. 
under a. 50 (2), Ben. Ten. Act, claimed by the tenant. 
The increased rates stated therein were admitted by 
the tenant to be correct and the bona fides of the paper 
was not challenged : 

Held, that the jama wasil baki paper was ad- 
missible in evidence withoutcorroboration. A, R, M. 
ABDUL WAHID va NAGENDRA OHANDRA LAHIRI dies 

= al, 685 


— $, 35—Duty of procesa-server to deliver 
possession and record his act—His report, if 
admissible without examining him—Report, if 
evidence of ownership. 

Where the duty of the process-server is to deliver 
possession and to record what he has done his 
record is the public record of an official act and is 
admissible in evidence even though the process server 
is not called as a witness. The document affords 
the clearest evidence of the act of ‘ownership. 
REWTI y. MOHAN LAL Lah. 45 


8. 45—Ezpert witneas—His evidence, how to 

be tested—Value of, | 
The evidence of an expert witness has to be tested 
like that of any other witness fcr even expert wit- 
nesses are liable to make mistakes, At the same time, 
ifa person with special professional qualifications 
such as a doctor or an engineer, is calledin to make 
professional examination ofa person ora building, 
and is then asked to give the results of his ex- 
amination as evidence in Court, it is hardly fair to 
treat him as being on the same footing as those per- 
fons who may be said to make a profession of giving 
evidences, nor is it necessary to suppose that he must 
necessarily be suffering from undue bias merely 
because he has professional qualifications. ELIZABETA 
Maun ‘Baines v, Ram Sanar Serer Lah, 747 
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s. 50. See ‘Burmese Buddhist Law— 
Marriage 7 49 
owe $. 65 (e), Ses Evidence Act, 1872, s. 74 
548FB 
— 88. 74,65 (e)—Projfit and loss statement 
and statement showing details of net income filed 
an support of return of income furnished under 
s. 22, Income Tax Act, whether public documents 
~—Qertified copies of these documents if admissible 
under s. 65 (e), ; i 
The words “documents forming the acts or records 
of the acts” in s. 74, Evi. Act should not be so 
restricted as to be confined to those parts only 
of an income-tax record which the Income tax 
Officer has himself prepared and to exclude docu- 
ments which he has himself called for or which 
have been admitted to the record for the purposes 
of the assessment. The record of an income-tax case 
must beregarded as the record of the acts of the 
Income-tax Officer in making his assessment and 
therefore any document properly onthe record is 
just as mach a public document as the final order 
of assessment. Hence, a profit and loss statement 
anda statement showing the details of net income, 
filed by anassesase in support of his return of 
income furnished under s. 22, Income Tax Act, are 
public documents with reference tos. 74, Evi, Act of 
which cartified copies would be admissible under 
8. 65 (e), Evi, Act. NARASIMHA Rama Rao v VBN- 
KATABAMAYYA : Mad. 548 F 8 
memes §,89, Sue Hindu Law 826 
— 8.105, Ses Penal Code, 1860, 5.302 525 
—~8.106~-Suit for negligance against public 
body~Burden of proof A 
Though when dealing with cases, against publio 
bodies for negligence, the burden of proviag negli- 
gence lieson the plaintiff, yet the provisions of s, 106 
Evi. Act, must be borne in mind, The fact that the 
burden of proving negligence may be on the plaintifg 
does not necessarily preclude the burden of proving 
any particular fact being upon the defen- 
dant, Rampas Topanpas y. SUKKUR MUNICIPALITY 
Sind 494 
— 5, 157— Recital of boundary in mortgage— 
Admissibility of, to corroborate deposition, of 
executant, = 
It canbe said that a recital of a boundary ina 
mortgage deed ig a statement made at or about the 
time when the fact took place. One cannot of curse, 
speak ofa boundary as a fact which took place at 
one timeor another, But what is to be got from 
this statement ig. not: really the fact of the 
boundary but the factthat land on the boundary 
was at a particular time in the possession of a 
particular individual, and the statement in the mort. 














gage deed that so ani eo was in possession 
of the land on such and such a bountary is 
a former statazmant made at the time when 


the fact of possession was taking place, a conp- 
temporaneous statement regarding tha occupation 
of land on the boundary. In this view it ig 
admissible under s. 1570f the Evi Act to corro- 
borate the deposition of the executant of the deed, 
Tuyagapasan Osutrryy., NARARANA Tutvan Mad.95 
Ex parte decree, Ser decree 563 
Exacution—Arbitratton— Reference to, in executren 
proceedings, whether operates as adjustment of 
decree though Sch If, Civil Procedure Code Act V 
of 1908), does not apply to execution proceedings 
— Court, if should pass new decree in terms of 
award, 
An award passed in reference to arbitration in the 
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Execution—concld, 


execution proceedings operates as an adjustment of 
the decre@ even though, Sch. TI, Civil P. C., does not 
apply to execution proceedings. There isno illegality 
in adopting the procedure provided in Sch. II. to 
execution proceedings, if those proceedings are regard- 
ed merely as a meansto the adjustment of the decree. 
It is open tothe parties to adjust their differences 
under O. XXI, r. 2 in execution proceedings, and 
there ig no reason to suppose that they cannot them- 
selves adopt any procedure they like; that is to say 
that they can without the intervention of the 
Court refer their differences to arbitration and ask 
the Court to treat the decision arrived at after arbi- 
tration asan adjustment of the decree and although 
there may be no specific provision for the grant of 
formal permission, to refer to arbitration in execution 
proceedings there is no illegality in giving it, 

The result of the award is merely an adjustment of 
the original decree, and it is not necessary to pass 
any new decree at all, Sincean executing Court is 
not entitled to pass a new decree. ZUMAKLAL MOTIRAM 
v. Furosans TARACHAND Bom. 583 

Arrest — Decree only against family pro- 
` perties in hands of judgment-debtor—Application 
for his arrest, if in accordance with law. 

The granting of a decree against assets in a 
judgment-debtor’s hands does not necessarily pre- 
clude execution against him personally. Hence even 
where the decree against the judgment-cebtor is 
only against the family properties in his hands, an 
application for his arrest in execution of the dec« 
ree is in accordance with the law. NANDUNDA 
Ongrty v, Y. P, R, L. M, L, Laxsumanan OHETTIAR 

Mad. 210 

Execution already levied under decree ~ 

Whether operates as stay of execution. 

The mere fact that execution has already been 

, levied under a decree certainly does not operate as 

a stay of execution of the decree in law. Morarsgz 

GoxuLpas AND Co. v, SHOLAPUR SPINNING AND Weary: 

ING Oo, Ltd. Bom. 698 

Minor—Court reader appointed guaraian by 

implication in execution—Notice to him-—Repre- 
sentation— Prejudice to minor-—Onus to show, 

Where the reader of the Court had by implica- 
tion been appointed to act as guardian it is his 
duty to look after the interests of the minor but 
this does not, mean that he is bound to appear 
and conteetthe sale on behalf of the minor if 
there areno valid grounds upon which tke sale 
could be contested. It is to be presumed that 
inquiries were made by the acting guardian and it 
is accordingly for the minor to show that he sus- 
tained any prejudice owing to the fact that the reader 
ofthe Court took no action on his behalf. Nazir», 
Duaram Pan . Lak, 879 
Execution sale—Minor—Notice to him or person 

qualified to represent him is essential, 

Even in execution notice must be given to the 
judgment-debtor cf proceedings against his pro- 
perty, and if noticeis not given either to the 
judgment-debtor personally or to a person who is 
qualified to represent him, he cannot be placed in 
a worse position merely because he is a minor, 
At the sametime where the power to interfere 
is discretionary, there must be some more valid 
ground for interfering witha judicial sale than a 
merely technical defect in the matter of representa- 
tion. Nazir y, DHARAM PAL Lah, 879 

Suit Jor possession of property purchased 
in execution—Defendant's claim as prior purchaser 
rejected on ground that sale waa during attach- 
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e 
ment~-Allegation that part of purchase price was 
amount due under previous mortgage—Equisies 
between parties held could not be adjusted in such 
suit~-Defendant’s remedy is by suit on mortgage. 
Where in asuit for possession of the property 

parchase1 in execution of a decree the defendants’ 
claim under his prior purchase from the owner is 
rejected on the ground that the purchase was 
made after attachment of the property and the 
part of the purchase price is alleged by the 
defendant to be an amount due under a previous 
mortgage in his favour, the Oourt cannot adjust 
the equities as between the parties and grant 
possession of the property to the plairtifi upon 
the condition of paying the amount due under 
the mortgage bond to the defendant, The remedy of 
the defendant is by way ofa suit upon the mort- 
gage KARAN SINGH v Ram Sanat , All, 787 
Expert Evidence, Swe (Criminal trial 704 
Expert Witness, Seu Evidence Act, 1872, re 


Family settlement—Validity—Bona fide claim— 
One of party having no claimto property, but 
bona fide claiming right—Settlement entered into 
bona fide—Validity, ; s 
It is a wrong principle of law totest the vali- 

dity of an agreement by having recourse to the 
expedient of findiog out whether the claims of the 
parties to that agreement were good. The true test 
is whether the vartiea hid laid any claim against 
each other and whether these claims had been settled: 
by virtue of the agreement termed the “family settle- 
ment.” If a settlement was arrived at, the strength 
or validity of the claims of the parties has nothing 
to do with the validity of the family settlement. 
The fact that claims ofthe parties had been adjust- 
ed and that the disputes between them had been 
settled, would amount to a sufficient consideration 
for the upholding ofthe family settlement. If on 
the death of a persona dispute-arises among the 
members of the family and an agreement arrived at 
between them contained ina mutation application 
evidences a bona fide adjustment of the conflicting 
claims, it constitutes a family settlement and its 
validity isnot tobe determined by the strength of 
validity of the claims of the parties. Such an 
agreement is a valid family settlement. 

A compromise cannot be impeached between the 
parties to iton the sole ground that the party whose 
right is admitted by the compromise had in fact no 
such right it is not necessary that the | ; 
should be necessarily founded upon just claims, All 
that ia necessary is that each party must intend to 
press his claims tothe property by litigation or 
otherwise, and the fact that the claim of one of the 
parties might if pressed in a Oourt of Law prove 
unfounded will not invalidate a family arrangement 
if it is otherwise brought about in good faith. Uma 
DATT v. Ram JIWAN Oudh 63 
Federal Court—Costs, Ere Costs FC 225 
Practice—J udgment—Separate judgment on 
points of concurrence, if can be delivered. 





Per Sulaiman, J.—There is nothing in the provi- 


sions of the Govt.of India Act, 1935, barring a 
separate statement of the reasons by a Judge of the 
Federal Court even on pointson which there may 


disputes - 


be concurrence, SuBRAdMANYAN CHETTIAR v, MUT- 
TUSWAMI GoUNDAN F C225 
Fraud. free Decree 563 





~ Evidence — Findings of fraud, if can be 
based on unfairness, when direct evidence on ques- 
tion is unreliable, 


| 


I 
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A Court is entitled to go into the question of fair- 
ness or otherwise of a bargainto ascertain whether 
that bargain was induced by fraud, and the evidence 
abto unfairness may assist the Oourt in coming to a 
Conclusicn upon the credibility of the witnesses 
dealing with the question of fraud. If, however, 
direct evidence on the questien of fraud is wholly 
unreliable, a Court cannot possibly base a finding of 
fraud purely on a finding that the transaction was 
unfair, Harmar Prasan SINGH v. Nareinca PRASAD 
BINGH Pat, 441 
General Clauses Act (Burma) 1898, s. 24— 

Ordinance, if enactment 

An ordinance is not an enactment; supposing an 
ordinance is an enactment, it cannot be said that an 
ordinance which has expired is an enactment which 
is repealed, S, K. Roy Cuowpnury v, Tur Kine 

Rang. 770 

Government of India Act, 1935,(25 & 26 Geo. 
V, Ch 42)s. 100. 

Ses Madras Agriculturists' Relief Act, 1938, s. 7 

FC 225 

“Pith and substance’—"In respect of", 

meaning explained. Seea Madras Agriculturists’ 

Relief Act, 1938, a. 7 FC 225 
——— S. 104— Resort to where should be had. 

Per Sulaiman, J.—Resort to that residual power 

e mentioned in s. 10i, Govt. of India Act should be 
the very last refuge. It is only when all the categories 
in the three Lists are absolutely exhausted that 
one can think of falling back upon a non-degcript. 
SUBRAHMANYAN OHETTIAR V. MUTTUSWAMI QOUNDAN 

F C225 
s. 205— Private party not appealing from 
decision — Advocate-General tf can himself appeal. 

Obiter Per Gwyer, C. J. (Sulaiman and Varada- 
chariar, JJ., contra)—It does not follow that, because 
the Advocate-General of the Province has heen per- 
mitted to be put on the record as an intervener in the 
guit, he is also entitled to prefar an independent 
appeal to the Federal Court, in the absence of any 
appealby the parties. He has an interest in the 
litigation, it is true, but the suit is after all between 
private parties ; and if they are content with the 
decision of the Oourt, whether it be in favour ofthe 
plaintif or the defendant, on no principle the 
Advocats-General can be held to have a locus standi 
sufficient to justify an independent appeal of his own. 
Ifone of the parties appeals, then of course, the 
Advocate-General hasa right to appear before the 
Federal Oourt, since he is an intervener in the suit; but 
he is a party only in a very special and limited sense, 
Oonsequentiy, where he has been impleaded as a party 
by the High Court in a suit between the private 
parties, in which the Govt, had no proprietury in- 
terest, on the ground that a Provincial Act is im- 
pugned, in the absence of any appeal by one of the 
parties, the Advocate-General has no locus standi 
to file an independent appeal of his own. 

Per Varadachariar, J.—The Indian Oivil P. O., does 
not contemplate an “intervention” by the Advocate- 
General as distinguished from an addition of the 
Advocate-General or the Govt. as a party. When 
either of them has been impleaded as a party with 
a view to give them a hearing, the Uourt would fail 
to give full effect to the language of s. 205 (2) uf the 
Constitution Act if it should hold that notwith- 

“standing such joinder as a party, the Advocate- 
GeneraP or the Govt. had no right to prefer an 
appeal, UNITED ProvINOES v. ATIGA Braum fF G 138 
——_*— $, 224 (2). 

Sze Legal Practitioners’ Act, 1879, s. 36 363 
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Governmentof Indla Act—coneld, 


m $, 224A (2), 

Sze Punjab Village Panchayat Act, 1922, °s.22 128 
amana $8, 298 (1°, (2), 292—Effect on Punjab 

Alienation of Land Act. See Punjab Alienation 

of Land Act, 1900, 8 3 (2) 303 
Lists I, or Lists Il and HI. Madras 

Agriculturists’ Relief Act, 1938,8, 7 FC 225 
Grant— Punjab — Conquest jagir “— Cis-Sutlej 

jagirs and conquest jagirs, if analogous, 

The term ‘conquest jagir’ does not thus indicate 
any political services rendered to the British 
Govt. 

The Ois Sutlej Jagirs cannot be treated as analog- 
ous to the ‘Conquest jagire’ in the tract between 
the Beas andthe Sutlej, DHANWANT SINGH v. SANG 
Lan Lak. 288 
thoroughfare — Encroachment 

upon, to extent of one-third— Right of persons living 

in vicinity and constanily using such way to sue 
for removal of obstruction without proof of special 
damage by way of damages, 

A person in the immediate neighbourhood and 
entitled to use a local public thoroughfare has a 
special cause of action and that irrespective of whe- 
ther he has proved special damage ornot. The real 
principle is that a person of an immediate community 
or section of the public who is deprived of the amenity 
providedfor that particular section may be deemed 
to have suffered loss without proof of such losa. 

It would indeed be a very dangerous thing to hold 
that persons are entitled to encroach upon roadways 
in every case where the encroachment still leaves 
a width equal to the narrowest portion of the road. 


BEE 





way. 

Hd public thoroughfare passed the houses of plain- 
tiffs Nos, 1 to 7 and passed the house of the defen- 
dants, The latter proceeded to make certain con- 
structions on their land and encroached upon this 
thoroughfare to the extent of roughly, two-thirds of 
the highway on the north of their property and 
roughly half on the southern side of their property, 
The suit was brought for the removal of obstruction 
by plaintiffs Nos 1 to 7 who were inhabitants of the 
vicinity of this thoroghfara and by plaintifis Nos, 8 
to 11 who ware residents of the village on the ground 
that they had suffered inconvenience as the result of 
this encroachment and it was not framed under s, 91 
or O. T, r. 8, Civil P : 

Held, that there had been a grave infringement 
and the persons residing in the vicinity had 
been compelled to use a roadway only a third 
of the width it was before the obstruction 
and even if they might not have suffered any 
particular loss, that their rights had been seriously 
infringed, and hence the plaintiffs No. 1 to 7 who 
lived in this vicinity and used this roadway con. 
stantly had a cause of action and were entitled to 
geek the removal of this obstruction. 

Held, further that as long as this obstruction re- 
mained, there was a continuing wrong, and damages 
were not an appropriate remedy to meet circum- 
stances of this kind. Dasrara Mantoy, NARAIN 
Mauto : Pat 760 
Hindu Law—Allenation—Altenation—Necessity— 

Transaction ancientWitnesses and parties dead 

—Preaumption of legal necessity—Onus—Thirty 

years’ rule of s. 89, Evidence Act (I of 1872), 

In the case of an ancient transaction, it must be 
presumed that the alienation was lawful i. e, justi- 
fied by legal necessity. The difficulty no doubt 
lies in fixing the length of time (intervening bs- 
tween the transaction and its challenge in a suit) 
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that would be necessary to justify the application 
of that presumption. It is impossible to lay down 
any hard and fast rule, But onthe principleunder- 
lying s. 89 of the Evi. Act relating to documenta 
30 years old, the presumption in favour of the 
existence of necessity may well be applied to 
transfers more than 30 years old provided that the 
original parties and witnesses to it are not avail- 
able at the trial for bearing testimony to the circum- 
` stances in which the transaction was concluded. 
The presumption will operate with greater force in 
a case where the reversioner fails to bring a dec: 


laratory suit during the life-time of the alienor, 


It would not be unreasonable to assume that the 
failure to sue for declaration was due to the existence 
of evidence proving necessity and the Courts would 
be justified in placing the onus on the reversioner 
of proving absence of legal necessity. BABULAL V. 
MANIKLAL Nag 826 

Allenation—Widow—Alienation for litigi- 

tion for recovering estate, if for necessity. 

A limited owner such as a Hindu widow or a 
daughter under the Benares Law, is entitled to 
enter into any agreement involving alienation of 
part of the property to meet the cost of litigation 
for recovering the property claimed by her. Preser- 
vation of the estate for the benefit of the rightful 
heirs of the last male owner is itself a benefit to 
the family provided the particular alienation or 
transaction made by a limited owner in the circum. 
stances in which she is situated is prudent, fair 
and reasonable ,having regard to - the conflicting 
rights of the limited owner and the reversioner. 
MANAKLAL V. KISNI Nag 798 
- —— Debts — Joint family — Money 

borrowed on morigage by managing member of 
trading family for payment of debta—Suit on 
morigage—Mortgagee trying his best to procure 
evidence regarding nature of debts—Defendants 
deliberately withholding documentary evidence in 
form of account-books—Circumstances held sufficient 
to raise presumption that mortgage was for 
payment of antecedent debts by managing member 
and was binding on family property. 

The managing member of a joint Hindu family 
engaged intrade, who was known to have conduct- 
ed transactions on credit, borrowed money on mort- 
gage for the payment of debts,in respect of which 
pressing demands had been made from the family, 
and the only other eller member of the family was 4 
party to the transaction. The plaintiff mortgagee did 
her best to procure the necessary evidence with re- 
gard to the nature of thoss debte. The documentary 
evidence in the form of accounts though available 
had been deliberately withheld by the other side, 
The defendants could have produced some evidence 
with regard tothe circumstances under which the 
mortgage was created but they made no atiempt to 

0 £0; 
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Held, that these circumstances, taken together, 


were sufficient to raise a presumption that the 
mortgage debt wasraised for payment of antece- 
dent debts by the managing member and so was 
binding on the family property. Nanxr Devi v. 
Manso Raw, Lah, 814 
—~—-— Joint famlly— Karta when can represent 
other members—Suit by mortgagee — Fether, if 
can represent sons when mortgage property is ac- 
quired by son by gift from mortgagor. 
The karta ofa joint Hindu family can represent 
other members of the family only in respect of a 
transaction. entered into by him as karia -of the 


INDIAN CASES 


N 
» 


- [1941 


Hindu Law —contd. è . 
family orin respect of 
but in no other case. 

Oonsequently ina suit by the mortgagee where the, 
property involved inthe suit cannot: bê described 
as joint family property, the father as karta of the 
family cannot represent his song in respect of prop- 
erty which they had personally acquired by gift 
from the mortgagor. SITA Rav g. MUNSHI Ram 

Lah. 105 

——— Joint famlly—Manager, if can reseive what 

is due to family under decree when minor is 
represented by guardian ad litem, 

Obiter—A karta of the family is .-entitled to 
receive. everything dueto the family, and he can 
give a good discharge on behalf of the family. 
The karta may well ba regarded as entitled to 
receive what is dueto the family under a decree 
even where a minor member of the family is repre- 
sented by a guardian ad litem, Payment to the 
karta is payment tothe family and no member of 
the family can allege that the family has not been 
paid when the karta has in fact been paid, 
AWADHESH PRASAD Missir p. WIDOW oF TRIBENI Pgagap 


9 
the joint family property 
i 7 0. 








Mrzsi18 Pat. 170 

— Self acquisition — Person inheriting 

ancestral nucleus — Subsequent acquisition — 
Presumption. 


Where a person with his brothers inherits the 


ancestral nucleus left by his father, the subsequent: 


acquisitions made by him must be deemed in law to 
be joint family proparty in the absence of any proof 


to the contrary. There must be proof of the existence - 


of ancestral nucleus and not its utilisation for sub- 

sequent acquisitions, QULAB OHAND p. MANNI t AL 
Oudh 643 

——_— ———Self-acquired property~—Incidents, 

Where the property was acquired by all the mem- 
bers of the undivided family, by their joint labour, it 
would, in the abs:nce of any indication of intention 
to the contrary, be owned by them as joint family 
property and in that case their male issues, includ- 
ing adopted son and granison, who, by their birth, 
became members of such undivided family, neces. 
sarily acquire a right by birth in such property, 
GULAB Ouanp v, MANNI DAL . Oudh 643 
—-Trade—Incidents of—Whether differ 

from partnership ~Succession to, 

In Hindu Law a business is a distinct heritable 
asset. Wherea Hindu dies leavinga business, it 
descends like other heritable property £0 hia heirs, 
If he dies leaving mule issue, it descends to them 
In the hands of the maleissue it becomes joint 
family business, and the firm which consists of the 
male issue becomea a joint family firm.- The joint 
ownership so created between the male issue is not an 
ordigary partnership arising out of a contract, bat 
a family partnership created by the opsration of 
jaw. : GuLAB OnanND v. Manni Lan Oudh 643 


Trade—Question of loss or profite in 
going concern, if affect the existence of ancestral 
nucleus. 








The question of loss or profit in a going concern is - 


of little consequence in so far as itis necessary to 


establish the existence of an ancestral nucleus. GULAB - 


OHAND p. Manni LAL Oudh 643 
Maintenance, -See Oriminal Procedure 
Oode, 1898, s. 483 340 


———Partition — Husband 
separate. i 
Ibis only a joint family consisting of co-parcaffers 
in an undividel estate who can separate; there can 


and wife, if can 
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be no separation between a husband and his wives. 

Naunuram v. RADBABAI Nag. 630 

Partition—Mother—Title of wife or widowed- 
mother, when crystalises— Partition between father, 
sons and their moihers—Sons dividing their shares 
by metes and bounds~Mothers are entitled to their 
shares when such division takes place—Fact that 
mothers did not divide their shares inter se or 
from husband's share is immaterial. 

A partition is not completed until there has been 
2 division among the co-parceners by metes and 
bounds lf the partition proceedings stop short at 
a severance of the joint status, a position which 
arises on an- unequivocal declaration on the part 
of the co-parcener to separate, the co-parceners 
still remain tenants-in-common, and a wife or a 
widowed mother has no further claim than that of 
maintenance out of the family property. Her title 
tos share only crystalizes when there has been 
adivision among the co-parceners by metes and 
bounds and there isno more joint family or c>- 
parcenary property left to which she can look for 
her maintenance. It is the disappearance of the 
joint family or co-parcenary property as such which 
is the basis of her right to a share separately 
held. The shares of persons who are not members 
of the co-parcenary materialise when the joint 
family property is converted into separate property 
by members of the co-parcenary. Hence where there 
is a partition between the father, hia sone and their 
mothers and the sons separate their shares by 
metes and bounds the mothers are entitled to 
their shares as soon as the division by metes and 
bounds takes’ place and the.fact that they aid not 
divide their shares by. metes and bounds inter se 
or from the share of their husband isnot material, 
NANUBAM v. RADHABAI Nag. 630 

———-_ Re-union =- Between separated 
husband and wife... h 

It is only males ina Hindu family once separated 
that can unite, and only within a limited range, 
and a wife or a husband having once separated 
cannot re-unite, NANURAM v, RADHABAT Nag. 630 

Religious endowment — Alienation — 

Alienation of math property—Alienee’a passes- 

sion, when becomes adverse. 

An alienation of debuttar propery by a Mahant, 
be it a permanent lease or sale, if not supported 
by necessity, isvalid during. the tenure of his 
Office, and consequently possession of the alienee 
does not become adverse till after the death of the 
alienating Mahant. JANKIJEE v. MATHURA Prasap 
MissıR Pat. 789 
ma Alienation—Bona fide lender, if 

affected by precedent mismanagement. 

A bona fide lender who advances money to a 
Mahant for purposes of legal necessity cannot be 
affected by the precedent mismanagement of the 
estate. JANKIJEE p, MATHURA Prasap MISSIR 

Pat. 789 
——- Alienation —Mahant—Alienation by 

— Recitals in deed, value af. 

Where by effluxion of time evidence independent 
of the recital becomes unavailable, a recital of 
necessity, consistent with probability and the cir- 
curstances, assumes greater importance. JANKIJEE V. 

e MATHURA Prasan MISSIR Pat, 789 
aa —-Alienation—Mortgage suit, ayainst 

Mahant not representing deities—No question of 

leggi necessity raised or decided—Mortgage decree, 

whether operates as reg” judiosta and if binds 
éxbsequent Mahante. 
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Where in asuit on mortgage against a Mahant 
there was nothing to show that he was impleaded 
as representing the deities nor was thera any 
allegation that the debt was contracted for the 
benefit of the Asthalor the deities and no issue on 
the question of legal necessity was raised or decided 
in that suit, the mortgage decree passed in the 
suit does not operate as res judicata and does not 
bind the subsequent Mahants, JANKIJEE v, MATHURA 
Prasap Missir Pat. 789 

Religious endowment—Alienation—Pre- 
servaion of presiige of math, if necessity—Amount 
borrowed for purchase of elephant—Purchrse held, 
for necasaity, 

“Necessity” and “benefit of the estate’ are general 
and elastic terms. Toa religious institution like 
a math its . prestige and influence are of vital 
importance, Pisservation of its prestige and influ- 
ence is no less necessary than preservation of ita 
property. : 

Where a Mahant had borrowed money for pur. ' 
chasing sn elephant which was necessary for use 
during festival occasicns and for going on tour to 
inspect z-riit lands and it was not meant for the 
personal use or luxury of the Mahant himself 
and there wasnothing to show that the Mahant did 
not act as a prudent manager by purchasing the 
elephant by borrowing: 

Held, that the purchase of the elephant was for 
necessity, JANKIJEE v. MATHURA Prasgan Misare i 
Pat. 789 
—- Alienation—Suit to recover pro- 

perty alienated by Mahant brought within twelve 

years of such Mahant's death but beyond 12 years 
from alienation, if within time. ens, 

In case of a suit for possession of property, 
alienated by a Mahant, brought after twelve years 
from the date of the alienation but within twelve, 
years of the death of the alienating Mahant, the 
limitation runs from the death of the alienating 
Mahant and such a suit is within limitation. 
JANKIJEE p, Mati ura Paasap Missir Pat. 789 
——_—_- Dedication—If can be inferred, in 

absence of deed, , i 

Where there is no deed of dedication, dedication 
may be inferred from circumstances, The dedication 
made b.forethe passing of the T. P. Act, need not 
have been effected by a registered deed. JANKIJEK 
v. MATHURA PRABAD MI:BIR Pat. 789 

Reunion. Sze Hindu Law—Partition 630 
Widow—Alienation—Who can challenge, ` 

An alienation by the widow is void only against 
the revereiuners but not against the whole world and 
can be challenged only by the reversioners, Paton 
BANELI v. SRI Dear Oudh 259 

—— — Alienation by—Compromise fair and 
prudent — Alienation binds reveraioner, 

ifthe compromise is fair, reasonable and prudent 
in the circumstances in which a widow ia placed, 
the alienation which is involved in the compromisa 
must bind the reversionsr. The alienation should 
not be considered apart from the compromise, 
BABULAL v. MANIKLAL Nag. 826, 
— if bound to maintain widowed, 

penniless daughter out of husband's estate, 

The rule of Hindu Law that there isa moral ob- 
ligation on a father to support his daughter, whe- 
ther married or unmarried applies also to a 
widowed daughter who is penniless, Hence a Hindu. 
widow is bound to maintain out of her husband's 
estate her husband’s widowed daughter when the 
daughter is without means and her husbands’ family 
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is unablé to support her. AMBU BAI AMMAL v. Soni 

Bat AMMAL Mad, 627 FB 

Husband and wife. See Benami transaction on 
Cohabitation—Meaning of. É 

The word “cohabitation” means a dwelling or 

living together in a conjugal relationship, and not 

secret acts of intercourse. Mauna Maunev, Ma SEIN 





Kyr Rang. 49 
-Marriage — Proof, See Burmese Buddhist 
Law—Marriage 49 
Hypothecation. See Deed 679 


liegal arrest, Sre Penal Code 1880, s. 406 684 
Impartible Estate—Property acquired by holder, 
out of income of zemindari, whether separate 
property—Presumption of acquisition with view to 

incorporate it with zemindari, if arises. h 

There is no presumption that when, properties are 
acquired by the holder of an impartible zemindari, 
he acquires them with a view to incorporate them 
with the semindari. When the holder of an impar- 
tible zemindari purchases a property, if the acqui- 
sition is made out of the funds of the estate, prima 
facie; it would be property of the zemindari, but 
if the acquisition was made out of the income of 
the zemindari, it would prima facie be the separate 
property of the zemindar unless by express declara- 
tion or by acts and circumstances and by necessary 
implication the intention to incorporate | the said 
property with the zemindariis made manifest, Tha 
intention can only be by the holder of the estate 
and not by a guardian and manager of the property 
on hia behalf. Therefore, when a claim is made to 
certain property on the ground that it was part of 
an impartible estate, it must be proved on the evi- 
dence adduced in the case that it was part of 
that estate and there is no presumption one way 
or the other, Kamaya NAYAKKAR v. VIRALAKSHMI 
AMMAL Mad, 785 
Income-tax—Payment of salami or nazrana for 
` settlement of land, whether income. 

It is impossible to lay down any general rule that 
payments in the nature of salamt or naerana must 
be regarded as psyments of rent and, therefore, 
income. Whether the payment of salami is a capi- 
tal receipt or income must depend on the particular 
facts of ‘the case. The nature of these payments 
whether capital or income cannot be decided as a 
question of law but can only be decided after a full 
investigation of all the facts relating to the settle- 
ments for which these sums were payable. 
BHUNESHWARI KUAR v. OoMMISSIONBR OF INCOME TAX, 
Bruar & OBISSA _ Pat, 316 
Income Tax Act (XI 0f 1922), 8. 2—Subject-maiter 

of mukarrari leases consisting of agricultural and 

also non-agricultural lands of value—Rent payable 
for both types—Rent received in respect of latter 
type is not agricultural income | 

The subject-matter of certain mukarrari leases 
consisted in the main of agricultural lands but non- 
agricultural lands of value were also included. A 
rent was agreed upon which was a rent payable for 
both types ofland. The amount which the assessee 
received from the mukarraridar was not received in 
respect of agricultural land ouly but in respect of 
agricultural land and non-agricultural land : i 

Held, that the rent received by the assessee in 
respect of non-agricultural land wag taxable and 
could not be regarded as agricultural income within 
the meaning of s. 2, Incomes Tax Act. BrUNESHWARI 
Kusae v, COMMISSIONER OF INCoME-Tax BIHAR s Nee 

at, 
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S. 3—Agsessee joint with father till father'e 
death—Assessee and his estep-mother only surviving 
members of family — Assessment held could be 
made onassessee and hia mother as undivided 
Hindu family. 

Where the assessee was joint with his father 
until the father's death and only surviving mem- 
bers of the family were the assessee and his step- 
mother ; 

Held, that the assesséé atid his step-mother con- 
stituted a joint Hindu family within the meaning 
of s. 3, Hindu Women's Right to Property Act and 
the assessment could be made onthe assessee and 
his step-mother as a Hindu undivided family. 
COMMISSIONER OF INOOME TAX, MADRAS v, LAKSBMANAN 
ORETTIAR Mad. 5998S B 
—~ — 5, 14 (2) (b)—Scope and applicability — 

Income in assessee's hands, must be shorn to hare 

already been assessed in hand of firm — Fact 

that in course of any calculation made by 

Income-taz Officer any sum was somewhere entered 

is not sufficient to bring into play 8. 14 (2) (b). 

Section 14 (2) (b), Income Tax Act, postulates that 
the firm made certain profits and those profits were 
assessed to income tax and if they had been so 
assessed, a particular partner when he was being 
assessed in his individual capacity would not be 
liable to pay any income-tax onany sum which he 
might have received from the firm as his propor» 
tionate share ofthe profits inthe firm. The ques- 
tion of exemption can arise only when profits of 
the firm had been assessed to income-tax and not 
when during the course of the assessment the re- 
venue authorities might have made certain calcula- 
tione in respect to a particular item by ignoring 
it or by paying some regard to it. In other words 
if in thecourse of any calculation made by the 
Income-tax Officer any sum was somewhere entered 
that is not sufficient for bringing into play s. 14 (2; 
(b), but it must be shown by the assessee that any 
income in his hands had already been assessed to 


incoms-tax inthe handsof the tirm of which he 
happened to bea partner. KANHAIYA LAL QOENKA VW, 
COMMISSIONER oF INOOME-TAX All. 530 


s, 16 (3), as amended by Act V of 
1937—Income from assets transferred prior to 
amendment whether covered by e. 16 (3)—Transfer 
by husband to wife for natural love, whether contem- 
plated by s. 16 (3). 

The wording of gub-s, 3 of s. 16, Income Tax Act, aa 
amended by Act V of 1937, is wide enough to cover 
not only income from assets transferred by a husband 
to hid wife after the paing of the Act but also 
income arising from such assets transferred before 
the passing of the Act. 

As natural loveand affection is not consideration 
in the eye of the law, a transfer on account of natural 
love and affection is not a transfer for consideration 
adequate or otherwise but is in effect a gift by one 
party bearing love and aftection to the other. That 
being so, the transfers made by the assessee to his 
wife are not transfers for consideration and therefore 
they are transfers such as are contemplated ing. 16 
(3) of the Act. H, P. BANERJI v. COMMISSIONER oF 
Income-Tax, BIHAB & Orissa Pat. 204 
S. 22, See Evipenocz Aor, 1672, 8. 74 

5438 F Be 

S. 22 (2)—Notice to assessee, an undivided 
Hindu family under s. 22 (2), held not invalid, 

A notice under s. 22 12) was issuad to ane un- 
divided Hindu family andin that notice, as in all 
notices the assessee was required to submit a return 
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and four capacities were indicated one above the 
other and the notice went to the assessee without 
any one of these capacities having been scored out, 
The assessee was in no doubtas to which capacity 
of his was under investigation He had been assess- 
ed in previous years as an undivided Hindu family 
and he submitted his return in that capacity. Hea 
submitted hig return without scoring out any of the 
four capacities ; 

Held, that the notice issued by the income-tax 
department could not be said to be invalid or ille- 
gal. Goran Das PARSHOTTAM Das p. COMMISSIONER oF 
Inooms Tax - All. 41 

sg. 23, 22—Issue of notice contemplated by 

8. 23 (3)—Assessament under 8. 23 (4), if can be 
. made subsequently, in case of default in complying 

“with notice under s. 22 (4) or 8. 23 (2)—Whether 
necessary that assessment should be made under 

8. 23 (3). 

An assessment can be made under s. 23 (4), even 
after the issue of a notice contemplated by s. 23 (3), 
if there has been a default in complying with a 
notice under s. 22 (4) ors. 23(2) and it is not 
necessary that the assessment must be made under 
s. 23 (3) of the Act. Gcpan Dass Parsuortam Dass v, 
COMMISSIONER oF [NooME-TAx All, 41 

s. 23 (2), (3)—Notice under s. 23 (2) 
issued at time of origina: return—Notice under 

8, 23 (2) is not essential after asssssee had made 

application mentioning certain omissions, 

Where a notice under s. 23 (2), Income Tax Act, 
was issued to the-assesse>, where the original 
return was filed, a notice under s. <3 (2) is not essen- 
tial after the assessee had’ submitted an application 
to the Income-tax Officer mentioning certain omis- 
sions. Goran DAs ParssoTram Das y. COMMISSIONER 
oF INCoME-TAX All 41 
——-——-88.23 (4), 27, 31, 66 (2)—Nolice under 

8, 22 (4) demanding certain accounts—Department 

coming to conclusion that accounts existed 


Question whether there wus sufficiency of evidence 


on the point, tf one of law—Need of positive evi» 

dence—Department, if can rely on circumstantial 

evidence— Question whether there were any materials 
for the conclusion 16 one of law. 

The sufficiency of evidence is no doubt a question 
of fact but the question whether there is evidence 
at all from which an inferencs could be drawa is 
a question of law. 

In the case of an assessment under the Income 
Tax Act, the only person who is saddled with 
knowledge of all facts in regard to the maintenance 
of accouats is the asgessea himsslf. Tne burden of 
proof in the first instance is always on him to esta- 
blish that accounts aske i for are not maintained, and 
his attempt to establish that point may always be met 
by reliance upon circumstauces indicating that the 
evidence given or led by him cannot be relied 
upon. The Income-tax Otficer is entitled to dig- 
believa improbable statements and to ask for some- 
thing more to be produced by the assessee which 
will satisfy the Income-tax Odicer and the Assis- 
tant Oommissioner that accounts demanded. are not, 
in fact, maintained, 

Even when an assessee denies the existence of 
accounts or documents, the Income-tax Officer can 
presume the existence of such accounts or docu- 
“ments, The answer to the question whether the 
Tncomestiax Ofiser may presume the existence of 
such accounts or documents must depend entirely 
on thé@circumstances of the case. No burden is im- 
posed on the Income-tax 
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positive evidence’ that the accounts are unreliable, 
Sufficiency of evidence is not a matter whith is open 
on a reference on a point of law. The High Oourt 
cannot interfere on a finding of fact simply because 
that finding rests on no positive evidence in the 
gage but on probabilities and circumstances as dis- 
closed by the evidence. Jo 4 
Particularly in cases where the giving of positive 
evidence by a department about facts which are 
inthe special knowledge of the opposite party is 
almost out of question, materials which come with: 
in the description of Circumstantial evidence or, 
general probabilities such as are to be regarded 
under the provisions of s. lliof the Evi, Act are 
evidence or materials upon which the Oourt can 
come to a finding just as properly as it could apon 
positive evidence: f : 
Held, that though the Chief Oourt were not en- 
titled tocome to any finding on the sufficiency of 
the materials which were available to the Assis- 
tant Commissioner that being a pure question of 
fact, that on the question of law, there were mate- 
rials upon which the Assistant Commissioner could. 
find that accounts demanded were in existence, 
In the matter of ThE OOoMMISSIONER oF INCoME-Tax, 
CENTRAL AND [JNITED PRovinogs Oudh 609 


——---—§§. 23 (4), 30, 31, 66 (2) (3)— Assessment 
in fact made under s, 23 (4)~—Assistant Commis* 
sioner finding on facts assessment to be proper— 
Order of Assistant Commissioner rejecting appeal, 
whether under s. 31—-Reference under, sub-a, (2) 
or (3) of a. 68, propriety of. - Por : 

“Where, an assessment has been made,not in form 

only but in fact, not ostensibly- but actually and: 

in good faith, under s. 23 (4) of the Income Tax: 

Act, and where the Assistant Commissioner, upon’ 

Consideration of the facte, has found that the as- 

sesament was properly 89 made, the proviso to 8, 30° 

bars an appeal, and the order of the Assistant: 

Commissioner rejecting the appeal is not an order: 

under s 31 inasmuch as he has not “ disposed: 

of" the appeal. It follows from this, having regard 
to the provisions of sub-s. (2) of 8. 66, that there can: 
be no question of law referable to the High Oourt 
under that sub-section or under Suba. (3), SHzo- 

LAL V. COMMISSIONER OF INCOME-TAX ; 

DUTTRAI PANNA ty eta: 

8 $, 23 (4), 66 (2), (3)—Income-taz Oficer 
merely purporting to make assessment under 
3. 23 (4)— Assistant Commissioner rejecting appeal 
without giving any consideration -to propricty of 
order of assessment — Reference under -eub-s. (2) or 
subs. (3) of a, 66, whether competent. | 
Quaere.—Whether where the Income-tax Offier 

‘merely purports to make an assessment unter s, 23 

(4) and where the Assistant Oommissio2er - rejects 

the appeal under the proviso to 8. 30 without hav- 

ing given any consideration t> the propriety or 
otherwise of the order of assessment, & reference 
would bs competent under 8,66 (2) or s 64 (3) or 
whether the assessee’s remeiy would be confined ta 
an application under s, 33, SamopUTTRAl PANNALAL 
v, COMMISSIONER OF INOOME-TAZ All. 614 


s. 26 (2)—Facts giving rise to consequential 
question whether there, is succesaton—Q uestion of 
law is involved, i h : 
Whenever tha facts give rise to & consequential 

question whether there isori not a “succassion 

within the meaning of s. 26 (2), Income Tax Act, a 

question of law is involved the proper legal effact. 

ofa proved fact is essentially a question of law, 
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COMMIFSIOŅER.OF Income-Tax, BURMA v. A, L, V.R 
P. Firu Rang 561 
8, 26 (2)—~“Succeeded”, meaning of— Catre 

_ held didnot fall under s 26 (2). 

"In order that a person should be held to have 
“succeeded” another person in carrying on a 
business, profession or vocation, it is necessary that 
fhe person succeeding should have succeeded his 
predecessor in carrying on the business as a whole. 

(A Hindu undivided family, trading under the 

vilasam of A, L. V, R.P., carried on the business 
of banking and money-lending at Madras, Klang, 

Oolombo, Rangoon and Myitkyo. The head office 
of the family was at Devakcttai, in the Madras 
Presidency. Upto and including the year 1936-37 
the income of the family was assessed to income-tax, 
as a Hindu undivided family, in Madras. Following 
upon the separation of Burma from India, the income 
of the family in Burma, that is, from the business 
at Rangoon and Myitkyo, was assessed at Rangoon 
for the year 1937-38. In the following year 1938-39, 
when the’ assessment came to be made, it trans- 
pired thatthe undivided family had partitioned, 
and as a result of this partition two brothers, 
P. and V., as a contractual partnership carried 
on the Rangoon business, while V. alone ear- 
ried on the Myitkyo business, The contractual 
partnership consequently claimed the benefit of the 
provisions of e. 25 (8), IncomeTax Act; but the 
Income tax Officer held against themthat they had 
“succeeded” to the Rangoon business, within the 
meaning of's. 26 (2): 

«Held, that there was no succession, within the 
meaning of a. 24 (24, ofthe contractual co-partnership 
of the brothers, P. and V., to the Rangoon shop 
of the disrupted A. L. V. R. P. family. 

. Held, further that the facts that a certain amount 
of capital was allotted to each place, and that in 
respect of all drawings fromthe head office in 
excees of the a!lotted capital interest was credited 
in the central accounts and debited in the branch 
accounts as if such drawings were loans made by 
the. head cffice to the branch, But the amount of 
“capital” at each place was not fixed; it varied from 
time to time, and the credit and debit of interest were 
merely book transactions, and these arrargements 
“appear to have been designed for the efficient working 
of the different branches, and not because a separate 
business was carried on at each place. COMMISBIONER 
oF INGOMEB-TAN, BURMA v., A. L, V. R. P, Firm 

Rang. 561 S B 

s. 27. Ber Income Tax Act, 1927, s. 23 (4) 

609. 

8S, 27, 66—Question whether assessee kad 

ri cause within meaning of 8. 27 is question ' 
of fact. 

The question whether an assessee had or had not 
sufficient cause within the meaning of s. 27 of the 
Act is ordinarily a question of fact and no refer- 
ence with regard to itis competent under s., 66 (x) 
or (3). SuzopuTTral PANNALAL V, COMMISSIONER oF 
Incoms Tax X All. 614 
aaa ss. 30,. 31, Srs Income Tax Act, 1922, 
. 8, 23 (4) 614 
S. 31. Sre Income Tax Act, 1922, s, (23) 4 

| 609 
~S, 54-—-Scope—If prohibits putting in 
evidence certified copy of inceme-tax return uhen 

it is public document. : 

Whiles. 51, Income Tax Act prohibits the dis- 
closure, except on specified occasions of matters con- 
nected with an ‘assessment to income-tax and 
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prohibits a Court from requiring a public servant 
to produce the documents mentioned in the sectien 
or to giveevidence in respect of them, it does not 
follow that the Court may not admit in evidence a 
document which falls within s. 54 (1). This will 
depend on whether the document is admissible 
under the provisions of the Evi Act, Ssction #4 
does not make the issue of a certified copy of an 
income-tax return to an assessee unlawful, The 
return is a confidential. document and cannot be 
disclosed to a third party, but there can be no 
objection tothe maker of the return having a copy 
for his own purposes if heso desires, So far as 
the assessee is concerned he is not bound to treat 
the document as confidential, Thera is nothing in 
s. 54 which prohibits a party from putting in 
evidence a certified copy of an income-tax return if 
that return is a public document. Narastuua Rama 
Rao v, VENKATARAMAYYA Mad. 548F B 
s. 66 Sze Act, 1922, 
614 

s. 66 (2) Bra” Income Tax Ac, 1922, 
8, 23 (4) 609 
———-— $, 66 (2) (3), Suz Income Tax Act, 1922, 7 

4 
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~ §§, 66 (2), 23 (4) ~ Reference arising out 
of order under s. 27—Other questions ag to propriety 


of order of Commissioner under a. 23 (4), tf can - 


be opened, 

The question whether an assessment made by the 
Incomė tax Officer under 8. 23 (4) of the Income Tax 
Act is valid or not isnot a question of - law that 
arises or can arise out of an order of the Assistant 
Income-tax Commissioner passed under sa, 27 and 
31 and consequently such a question cannot be 
opened ia a reference under s. 66 (2) arising out of 
the order of the Income-tax Commissioner under 
8.27, Inthe matter of TAR COMMISSIONER oF INOOMB- 
TAX, CENTRAL & UNITED Provinozs Oudh 609 
Indlan and Colonial Divorce Jurisdiction Act 

1926, (16 &17 Geo. V, Ch. 40), $. 1 (1), (4) 

—Rules under, r. 24— R. 24 relatea to procedure 

and does not affect jurisdiction—Suit by wife of 

domiciled Englishman for dissolution of ‘marriage 
in Bombay High Court —Parties last residing 
within jurisdiction of Lahore High Court—At date 
of suit husband still residing there but wife in 

Bombay -Bombay High Court, held, had jurisdiction 

to entertain suit—Suit held could not be trans. 

ferrea to Lahore. 

The Indian and Colonial 
Act, cannot be construed by reference to the 
Divorce act. The former Act plainly confers on 
any Chartered High Court in British India juris- 
diction to divorce British subjects domiciled in 
England where any Court in India would have 


Divorce Jurisdiction 


such jurisdiction Jf the parties to the marriage were 


domiciled in India, If the Act confers jurisdiction 
upon 8 High Court, that jurisdiction cannot be 
taken away by the rules. Rule 24 must be con- 


strued as extending. only to matters of procedure,. 


and not as affecting jurisdiction. 

A suit for,dissolution of marriage was filed in 
the Bombay High Court by the wife of a domiciled 
Englishman, under the Indian and Colonial Divorce 
Jurisdiction Act, 19:6. The parties last resided 
together within the appellate ju.isdiction of the 
Labore high Court, and the husband residedat the 
same place at the date ofthe suit though the wife 
resided ‘in Bombay ; 


Held, that the suit having been filed in” the 


Bombay High Gourt that Qourt had juriediction to` 


s 
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entertain it; the High Court of Lahore had no ex- 
closive jurisdiction in this case. Even if Lahore 
would ba a more convenient forum, it was not com- 
petent for the Judge to transfer the case to Lahore. 
PurLIS CLAIRE UARROLL V. OHARLES JAMES OARROLL . 

Bom. 767 
Insolvency— Insolvency notice—Counter-claims by 

debtor must be against all creditors applying. 

Whereas debtor in an affidavit filed in opposition 
to the insolvency notice raises counter-claims and 
sets-off, they must be against all the creditors apply- 
ing and not against one only. MORARJER GoxuLpas 
& Oo. y. SapLAPUR BPINNING & Weavine Oo, LTD, 

Bom. 698 
Interest—Rate of—Practice of medical practitioner 

“to charge interest at certain rate—Whether usage 

—Note in bills that certain rate of interest 

would be charged, if contract—Interest held waa 

Po yable under s, 61,Sale of Goods Act (III of 

1930.) 

A creditor can claim interest (1) on the ground 
of agreement, (2) on the basis of a statute and (3) 
on the ground of usage. The practice of a medical 
practitioner to charge interest at 1 per cent. per 
mensem does not amount to usage, The mere 
writing on the bills that interest at 1 per cent. 
per mensem. will be charged cannot amount to a 
contract. The Interest Act is applicable only when 
a notice is given that interest will ba claimed 
from the date of demand until the time of. pay- 
ment, Where no such notice is given- the plaintiff 
can olaim interest only under s. 61 of the Sale of 
Goods Act for the price of medicines supplied, and 
no other statute is applicable. DEPUTY Commissioner, 
KHERI v. De, RAMKUMAR SAXENA Oudk 885 
Interest Act (XXXII of 1839), s. 1, proviso— 

Interest on compensation payable by one co-sharer 

to another, 

Mesne profits and compensation as between co- 
sharers ate both in} nature of damages for exclusion 
from common property. Interest is payable by law, 
within the meaning of the proviso in the Interest 
Act, on compensation from a co-sharer no less than on 
mesne profits strictly so-called (even a part from their 
statutory definition as including interest), Rag 
RANJAN Prasap SINHA v. K.HOBHABI LAL Pat.456 
Interpretation of Statutes — Conatruction of 

sectton—Recourse toits general heading. 

i Where the language of a section is plain it is not 

necessary to have recourse to its general heading in 

construing the section. MOTILAL v. Nargu Nag. 183 

Inconvenience and hardship should not 
influence Court. 

In the matter of the interpretation of a statute the 
argumentum inconvenienti ia ulwayaa weak argument. 
Inconvenience and hardship are to be relieved by the 
Legislature and should not be allowed to unduly in- 
fluence a Court in the interpretation of a section of a 
statute, Inre Firm OF Tuawsepas KALUMAL Sind 721 
Intention of Legislature—Court if can 
` gpeculate, 

Per Guyer, C J.—~It is not for Oourt to speculate 
upon the reasons which may have induced Parliament 
to legislate in one way rather than another; but 
when the novel and unexpected provisions have been 
enacted and that no apparent reason can be assigned 
efor them, the Court is entitled to ask whether it is not 
possiblg to placea different and more reasonable con- 
E upon the language which Parliament has 
usod. e 


Per Sulaiman, J,~The intention of the Legislature 
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Interpretation of Statutes—coneld; > © 


have to be gathered from the language actually 
employed in the Act. For statutes which confer or 
take away legal rights, whether public or private, or 
alter the jurisdiction of Courts of Law, express and 
unambiguous words are necessary. No loopholes. 
should be left for escape UNITED PRovinogs V. ATIQA 
Breum FC138 

Matter governed by Indian statutes ~Hx- 

amination of English case-law, propriety of. 

It is not permissible for the Courts in India to 
embark upon an examination of the English Law 
based upon English Statutes and Haglish praetics 
when the matter is expressly governed by the Indian 





statutes. LAGHMI Narayan 9. MUHAMMAD MBHALI 
Pat. 387 
Retrospective effect—Aet not avoiding 


. transactions —W hen can be applied retrospectively. 
Where an amending section avoids transactions, 
then it is necessary to have clear words in the statute 
if transactions entered before the Act are to ba 
affected. Where, however, an amendment does not 
avoid the transactions in any way,there is no need 
for such a provision, H. P. BANERJI p. COMMISSIONER 


OF IncomE-Tax, BIHAR AND ORISSA Pat. 204S B 
intervener. Sge Government of India Act, 1935, 

8. 205 138FC 
Jains, Ses Custom 643 
Judgment. Sze Federal Court FC 225 


Jurisdictlon—Civil and Revenue—Devision by Rev- 
enue CourtSuit in Civil Court that the decision ia 
not binding on plaintiffs on the ground that they 
were not properly represented, whether main 
tainable~Oudh Rent Act (XXII of 1886), 3. 108. 
If a plaintiff wants to re-agitate a matter bya 

suit in a Civil Oourt decided by the Revenue 

Court, he certainly cannot doso. But there is no bar 

to a suit for a declaration that the decree of the 

Revenue Court is not binding on the plaintifis 

on the ground that they were not properly re; 

presented. Such a right is recognized in law and 
there must be a remedy for a legal right, Sec. 
tion 108 of the Oudh Rent Act bars the jurisdiction 
of Civil Court ia respect of some suits but the 
jurisdiction of the Civil Oourt in respect of a suit 
of this nature is not barred. A Civil Court has 
jurisdiction to entertain & suit of every nature 
of course of a civil nature—unless its jurisdic: 
tion has been barred by some legislative enactment, 

In such matters the jurisdiction of the Oivil Court 

hes not been excluded by the Oudh Rent Act 

or by any other legislative enactment, Kars 

Kuan v. Masup HUSAIN ae Oudh 849 

— Civil Court — Suit restraining Municipality 
from demolishing building on ground that land unde 
erneath it belonged to plainit ff and not to the 
Municipality —Civil Court, if can entertain, 

A suit by a persom against a Municipality for an 
injunction restraining it from demolishing a building : 
on the ground that the land under the builling 
belonged to him and not to the Municipality, 
involves a controversy of title and a Civil Oourt, 
has consequently jurisdiction to entertain it, Ifa 
committee does an unauthorized act, it cannot 
claim immunity from the ordinary Jaw of the land; .. 
MonamMap Ssart V BALKOT MUNICIPALITY 29) 
Kachin HI]! Tribes Regulation (1 of 1895 , s8. 8 

Q—Applicability, only to persons who are mem- 

bers of hill tribe — Applicaston by accused, 

not member of hill tribe but residing in hill 
tracts, for transfer of hia case, whether lies to 

High Court or to Commissioner of Diviston—High 

Court's power to deal with auch application— 





Lah, 729): 
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Kachin HIH Tribes Regulation~ concld. 


` Burma, (Frontier Districts) Regulation (I of 1925), 
Schedule, Modification Ne, 11, Proviso 3—Whether 
takes away High Court's power to transfer cases 
under s. 526. 
Kachin Hill Tribes Regulation applies only to 
‘persons who are members ofa hill tribe and not 
to persons who, though they happen to be residing 
in the Kachin Hill Tracts, are not members of a 
shill tribe. Sections 8 and 9, therefcre, only apply 
when the accused is a member of a hill tribe. The 
Yaw regulating criminal procedure applicable in 
case of persons residing inthe Kachin Hill Tracts 
- ‘who are not members of a hill tribe is the Burma 

(Frontier Districts) -Regulation I of 1925. By 

Ba 3 of this Regulation it is enacted that the 
‘Oriminal P. O., shall bein force in the territories 
to. which the Regulation applies, with such modi- 
fications as are set forth in the schedule, 

An application by the accused, who resides in the 
Kachin Hill Tracts butis not a member of a hill 
tribe, for transfer of a case from the Oourt of a 
Sessions Judge to some other Court outside the Dis- 
triot or to gome other Gourt of competent jurisdic- 
tion, is -governed by Modification No. 11 in the 
Schedule to Regulation I of 1925; and lies to the 
High Oourt and not to the Commissioner of the 
Division asthe High Court appointed under s. 9 of 
Kachin Hill Tribes Regulation. The High Court 
has, therefore, jurisdiction to deal with such ap- 
plication, 

Proviso 3 to Modification No, 11 in the Schedule 
to the Regulation does not take away the power of 
High Oourt to transfer cases under 8. 526, Oriminal 
‘P.O, Mauna Ba Ku v, Tue Kine Rang. 250 
and tenure—Saunjhi tenure (Punjab)~Removal 

of saunjhidar in Jullundur City. 

The principle that a saunjhidar ina village can 
be removed only by the proprietary body does not 
apply to the case to a saunjhi or saunjhidar of 
Jullundur Oity within Municipal limits, Furo 
Ram v, Ram OHAND Lah, 429 
Landlord and tenant—Adverse possession —Tenant 
‘ an possission under valid lease for fixed period, 
$f can obtain right to permanent tenuncy by pre- 

scription. 

Where possession of the tenant originates in law- 
ful title, it is not open to him to claim a higher 
status for himself as a tenant than he originally 
had by the mere assertion of such status to the 
‘knowledge of ‘his landlord. Consequently where 
the tenant is in pcssession under a valid lease for 
fixed period he cannot obtain any right to perma- 
nent tenancy by prescription. Mp, SERAJUL Hague 
6. DWIJENDRA MOHAN SEN GUPTA Cal. 751 
— Holding sold in execution of rent decree and 

passed out of possession of tenant—Whether can 

be sold in execution of any other rent decree against 
game tenant. 

After a holding has been once sold in execution of a 
rent decree and has passed out of the possession of 
the tenant, it cannot again be sold in execution of 
any other decree for rent due by the same tenant. 
Ongatar SINGH v, 8can QASIM GHANI Pat. ‘213 
— Raiyat not defined in Act, meaning of~ 
Worda and phrases. 

The word raiyat when not defined in the Act 
must be read in its ordinary sense of a cultivator. 
Ktopapar BIBI v. Kumar KAMALARANJAN Roy 


i : Cal, 77 

— Rent instalment, when falls due. 
Each instalment of rent is considered to fall due on 
the:last-date of the period in respect of which it is 


ý 











INDIAN OASES 


j 
[1941 


Landlord and tenant—concld, . zs 
payable, rent is not considered as accruing from day 
to day. CREATAR SINGH- v. Syaa Qasiu GBANI s- 
Pat, 213 
—--—-— Revenue free land — Suit to assess fair rent 

—Damages for use and occupation, if cap be 

claimed. 

In a suit to assess a fair and equitable rent ona 
revenue free land the proprietor cannot claim damages 
for use and occupation unless the rents are actually 
settled. Joaan Onaran MONDAL v Rat DEBENDRA NATH 
BALLAV BAHADUR Gal: 518 
—-~—— Under proprietary rights—Mere assertion 

of, for some period, if gives such right. 

The mere assertion by a person of ‘an under- 
proprietary right for some period cannot make 
him uader-proprietor, Ram Baran UPAD YA v, Sart 
Manso PERSHAD S1n@4 , Oudh 803 
Under-proprietors—Acquisition of title by 

long recognition 

Where apart from the fact that the Settlement 
Court granted under-proprietary rights to the pre- 
decessors-in-interest of a party therevenue autho- 
rities subsequently always treated the predecessors as 
under-proprietors, the title of the party as under- 
proprietor, so long recognized, could not be over 
thrown, BATUL BANDI v. SRI DHAR Oudh 259 
Lease—Assigment—Rents on profits, assignment of X 

—Whether passes property itself including rever- 

sion. 

So far as bequests are concerned, it is well settled 
that a gift of rents and profits arising outof any 
defived property held by a testator is sufficient to 
pass the property itself Theo rule applies to gifts 
and assignments also, because land is nothing but 
profits thereof.’ Assignment ofrents and profits 
without limitation is sufficient to pass the property 
which is the source of such rents and profits and if 
the intention of the document appears to be to pass 
the property itself, then a deed cast in that form, 
will pass everything including the reversion und no 
question of reversion remaining inthe assignors can 
arise. JYoTI PRASAD SINGH v, BAMUEL HENRY SEDDON 

Pat. 17 
—~--— Assignment by lessee of; share in demised 
premises— Lessor can sue assignee for whole rent— 

Liability of assignee is joint and several with lessee, 

In the case of an assignment of a share inthe 
demised premises by the lessee, the lessor is entitled 
to sue the assignee for the whole rent. The assignees 
are jointly and severally liable with the lessee for the 
whole rent, Jyort Paasap SINGH v, SAMUEL Huney 
SEDDON Pat. 17 
— Mining lease whether sale of land or mine- 








rals. 
Mining lease is not a mere sale of land or minerals 
but also partakes of the character of a lease. 
JYOTI Prasad SINGH v. SAYUEL HENRY SEDDON 
Pat:17 
Legal Practitioners Act (XVIII of 1879), s. 18— 
Rules framed by Madras High Court, r. 16—- 
Failure to keep accounts of Vakil even tf he has 
not much work, amounts to professional misconduct. 
Even if a Vakil has not much work, he is bound 


.to keep accounts for whatever work he may have 


and failure to keep accounts amounts to professional 
misconduct. In re, R. A. Frest Grape PLEADER, VELLORE 


Mad. 604.F 8, 
——-— S, 36—Order of District Judge under, 
if " judgment within meaning of 8. 224 (2), 


Government of India Act, 1935, (25 & 26 Gep. V, 
Ch, 42)~Whether open to revision by High Court. 
An order passed under s, 36, Legal Practitioners 
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Legal Pracjitloners Act—concld. 


e 

Act by the District Judge amounts to a judgment 
ag contemplated by sub-s, (2) of s, 224, Govt. of 
India Act, 1935, and is not, therefore, open to revi- 
sioa under s. 115, Civil P. O., any more than under 
the Criminal P. O.; and since sub-s, (2) of s. 224. 
Gévt. of India Act, bars the interference of the 
High Oourt on the adminutstrative side it follows 
that the High Court has no power to quastion the 
decision ofthe District Judge under s, 36 


The intention of the Act is that an order passed , 


under 8. 36 declaring certain persons to be touts 
shall not be subject to revision. MULA Sinaa v 
Emperor Lah. 363 
Lessor end lessee--—Lease not providing for pay- 

ment of in‘erest —Interest up to date of suit, if 
- can bs allowed—Clause in lease, held did ngt 

amovnt to stipulation for payment of interest, * 

Inthe absence, of any term in the lease provid- 
ing for payment of interest, the claim for interest 
upto the date of suit cannot be allowed. A clause 
inthe lease providing that in case of default of 
four consecutive kists the lease shall stand forfeited 
and the lessor shall be entitled to re-enter imme- 
diately without any reference to the lessee and in 
such 6.56 the lessee shall also be liable to half of 
one year's rental as damages, does not amount to 
a stipulation to pay interest. Jowana PRASAD v. 
HARTHAR Prasad Pat. 776 
- Lessee prevented by act of lessor from enjoy- 

ing demised premises for certain peritod—~Leassor, 

tf can recover rent for that period, 

A lessor, who by his own act has prevented his 
lessees from enjoying the demised premises during 
a certain period cannot recover from them rent or 
royalty for that period. Jyorr Prasap SINGH v. 





SAMUEL Henry SEDDON Pat. 17 
—~—— Rent suit—Claim by lessee for damage 
. caused by illegal actsof lessor—No court-fee 


paid on amount claimed—Lessee, if entitlid to 

relief claimed—Inquiry to determine correctness 

of lessee's claim, if can bemade in rent suit. 

Where in a suit for rent the lessee claims certain 
amount as damages alleging them to have accrued 
by reason of the high-handed and illegal acts of the 
lessor, but does not pay any court-fee on this 
amount, he is not entitled to any relief in the suit 
Further, the nature of the enquiry essential to 
determine the correctness or otherwise of this claim 
would be quite foreign to the scope of a rent 
suit. A Court is, therefore, justitied in refraining 
from eatering into such a question in a rent 
suit. Jowaua Perasan v, HABIPAR Poasap Pat. 776 

Unregistered written lease— Lessee not let 
into poisession—Suit' by him in ejectment against 
person in possession mol claiming through lessor 

Suit if maintainable—Flainttf/, ifean rely on 

oral lease—~ Lease, effect of. 

In the case of a written unregistered lease of 
agricultural land, the lesseeto whom possession has 
not been delivered by the lessor, is not entitled to 
maintain an action in ejectment against a person 
in possession and not claiming under the lessor. 
In such a case the lessee having specifically pleaded 
that there was written unregistered lease in his 
favour cannot be allowed to set up the caseof an 
oral lease though he could have, even apart from the 
unregistered lease, relied on his tenancy right, if 
he had been let into possession. The transaction 
relied® on by the lessee may be regarded either as 
an agreement to lease or a lease which is not com- 
plet®d by delivery of possession, In such circam- 
stances he cannot alone maintain a ‘suit though 
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different consideration might have arisen if his 

lessor was a party to the suit. Mowamasap HANIF 

p. KHAIRAT ALI Pat. 451 

Letters Patent appeal—Question whether party 
had paid canal dues for period in suit is ques- 
tion of fact—Finding cannot be disturbed either in 
second appeal or Letters Patent appeal, 

The finding of tke lower Appellate Court‘on the 
Question whether anything had been paid by the 
defendants as canal dues for the period in suit ig 
a finding on a pure question of fact, and cannot 
‘be disturbed either by a single Judge in second 
appeal or by a Bench in Letters Patent appeala, Jag- 
MOHAN SINGH p. RAMNANDAN PRASAD NARAYAN SINGE 

Pat. 851 
Limitation —Judicial discretion, if erists to re- 
lieve party from operation of Limitation Act (1X 

of 1908.. 

There is no judicial discretion to relieve a party 
from the operation of the Lim, Act in a case of 
hardship or any authority in the Court to dispense 
with its provisions. Fiemor Exe Gim Mon v. 
CHINESE MRERITED Bankina Oo. - Rang. 625 FB 


Partition suit—Order for drawing up final 
decree—Judgment-debtor disputing adequacy of 
stamped paper supplied by decree-holder— Period 
taken up in getting final decision on this point 
should be deducted and cause of action for exe- 
cution should be taken as suspended. < 
Where an order for drawing up final decree is 

passed in a partition suit and the judgment-- 

debter has disputed the adequacy of the stamped 
paper supplied by the deeree-holder, the time taken 
up in getting a final decision on the point should 
in any case be deducted as the deéree-holder could 
not get a decree drawn up owing to`- the dispute 
raised by the judgment-debtor und his cause of 
action for execution should, therefore, be taken as 
suspended, Ram Narain KANL v. MABARAJ NARAIN 
KAUL Lah. 98 


Limitation Act (IX of 1908), s. 12—" Time 
requisite," means time properly requiredand not 
actually required—Time between date of pro- 
nouncing judgment and signing. of decree held 
properly required for obtaining copy of decree 
though actual period required was less, 

The judgment appealed from was pronounced on 
June 1, and the decree wae signed on June 15, On 
August 28, the appellant applied for acopy of the 
decree, and a copy was supplied to him on Septem- 
ber 5. He filed his appeal on September 13. The 
time allowed for filing an appeal under Art. 156 
Lim. Act, was 90 daysfrom the date ofthe decree, 
and under O XX, r. 7, Civil P, O., the date of the 
decree was the date on which the judgment was pro- 
P eld. th t though thi d r 

eld, that though there was some delay inapplyi: 
for the copy of the decree, the appeal wan filed ae 
shortly after the application for the copy; so that 
the actual delay in applying for the copy of the 
decree was not very material, The applicant was 
entitled to a reasonable time to apply for a copy. 

A party was entitled to some time to make up his 

mind whether a copy of the decree was required. 

If the time between the date when the decree was 

pronounced and the date when it was signed which 

was only 14 days were excluded the appeal was within 
time and that was time which was requisite, that 
is to say, properly required for obtaining a copy of 

ths decree, BALAPPA TamMMANNA TAMMANNAVAR ‘v. 

DYAMAPPA BHUSAPPA MALLAPUR Bom. 275 
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—— 8, 14, See U, P. Village Panchayat Act, 
1920, s. 71 cl, (2) 840 
——— $; 14, Arts 181,178—Art. 181, scope of — 
Application to file award passed under Arbitration 
Act—Article applicable is Art. 181 and not Art, 178 

—Bank held entitled to benefit of a. 14, 

An application to file an award, passed underA rbi- 
tration Act is governed by Art. 181, Lim. Act, and 
not by Art.178 which applies only to applications 
under Civil P. O. Art. 181, Lim. Act, applies to all 
applivations which sre nct provided for in the schedule 
and not necessarily to applications under the Vivil 
P. O, which had not been mentioned in the schedule, 

In an arbitration between a Bank which was a com- 
pany with a Jimited liability, and a private individual 
an award was given in favour of the Bank, which 
diligently and in good faith prosecuted proceedings 
for the execution of the award in the Oourt of the 
Sub-Judge believing that Court to have jurisdiction. 
Subsequently it was ruled that the awards of the 
nature were cognizable by the District Judge : 

Held, that the -Bank] was entitled to the benefit of 
s. 14, Lim. Act. Prortes BANK cr Nortaarn INDIA, 
Lrp, v. Frew LEKHU Raw AND Sons Pesh, 758 
18—Suit by reversioner challenging 

mortyage on ground of want of consideration 
and nesessity—Reversioner, if must disclose that 
` mortgage property was gifted to him—Attempt on 
his part to conceal factum of gift, tf can bring 
case within s. 18. ; 

In a suit by reversioners challenging a mortgage 
on the ground of want of consideration and neces- 
sity, the revergioners are not bound to disclose that 
the mortgage property was gifted to them by the 
mortgagor, and even an attempt on their part to con- 
ceal the factum of gift cannot bring the case with- 


—— 5. 


inthe purview of s. 18, Lim, Act, Sıra RAM v. 
Maxsar Ram Lah. 105 
——_— 8, 19—Held, endorsement amounted to 
acknowledgment, 
Anendorsement at the back of the bond was as 
follows :  “to-day.ese sarees o RI BEO-NO 0. aan aoe 


were paid towards this bond”, It was thumb-marked 
by the debtor :. 

- Held, that it amounted to an acknowledgment under 

8,19, Lim, Act. Srras Din v. UMAR Din Lah, 118 

8. 19—Letter written at desire of debtor by 

general agent having no special power to make 

acknowledgment—Letter, if valid acknowledgmen’, 

A letter written by the general agent of the 
debtor at his desire, is a valid acknowledgment. 
The fact that he had no authority under the 
mukhtarnama to make the acknowledgment is im- 
material when the letter is written at the desire 
of the debtor so as to give authority independent. 
ly of the mukhtarnama, Tus DEPUTY COMMISSIONER, 
Kueat v, RAMKUMAR GAKENA Oudk 885 

8.20 (2) — Applicability — Mortgagee-in 
possession of property under purchase from mort- 
gagor—Receipt of rent by him, whether payment 

under 8. 20, 

The provisions of s. 20 (2), Lim. Act apply only 
when the mortgages is in possession ofthe proper- 
ty and receives the rents and profits thereof as a 
mortgagee but not where he is in possession and 
receives the rents and profits in his own absolute 
right as against the mortgagor, though it may turoa- 
out to be a case that such rights cannot prevail 
against the title of a third party. Hence the re- 
ceipt of rents by the mortgagee who has obtained 
a preliminary mortgage decree asthe owner of the 
property under purchase from the judgment-debtor 
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6 . 
mortgagor isa paymant within the meaning of 
s.20. Pgegia KARUPPAN Ocagrriag p. DorarswamMr 
NAIOKEN Mad, 61 
——— $, 22, Seg Limitation Act, 1908, andl 

663 


8, 22—Mortgage suit —Plaintiff impleadgng 
legal representative after limitation —Suit held 
barred — Suit decreed against all defendants — 
Dismissal of suit on appeal, whether involves 
dismissal ag against non-appealing defend ints algo. 
A mortgagee instituted a suit against the father 

of the legal representative of tha deceased mort- 
gagor. It was found that he could not be legal re- 
presentative of the deceased the property having 
been gifted to his sons by the mortgagor :* 

Held, thatthe mortgagee could notimplead the 
legal repreasntative of the deceased mortgagor after 
the expiry of the period of limitaioa. It was im- 
material whether in impleading the new party the 
Oourt acted suo motu or on the application of a 
party. 

Held also that the dismissal of the suit on appesl 
by such legal representative involved the dismissal 
of the suit against the non-appealing defendants 
also, specially where the mortgaged property was not 
in their possession or ownership and the decree 
appealed from pertained tothe mortgaged property 
alone. Sita Ram v. MUNSOI RAM Lah. 105 
———- 5, 29, Een U.P. Village Panchayat Act, 

1920, 8. 71, cl. (2) 840 
—8s, 182—Step-in-aid—A pplication in partition 

suit for preparation of formal decree-sheet on stamp- 

ed paper supplied by decree holder, if’ step-in-aid, 

The test for deciding whether a certain applica- 
tion is a step-in-aid is whether the granting of the 
application would aid execution. An application in 
& partition suit for preparation ofa formal dec- 
ree-sheet on stamped paper supplied by the decree- 
holder is, therefore, a step-in-aid of execution for 
purposes of Art 189, Lim. Ach. Ram Narain KAUL 
v. MAHARAJ NARAIN KAUL - Lak, 93 
—— Art, 11, s. 22 —A pplicability of, to transferee 

from successful objector, not party to objection 

proceedings under O. XXI, r. 58, Civil Procedure 

Code (Act V of 1908). k 

Article l1, Lim. Act, does not apply to a transferee 
from a successful objector, who was not a party to the 
objection proceedings under O. AKI, r. 5% Civil 
P. U., nor does s. 22 apply to him. Hence he can be 
impleaded asa partyin a suit under O. XXI, r. 63, 
even after the expiry of the period prescribed by 
Art. 11, SARDAR Begum v, Harsuka Rar Lah, 663 
Art. 29, 8.23 —Decree-holder wrongfully 

attaching property of stranger in executton— 

Suit by stranger for compensation—Art. 29 applies 

—Wrongful seizure, tf con.inuing wrong. 

Where propaity of a straager is wrongfully at- 
tached by a decree-holder in execution ofa decree 
against his judgment-debtor,a suit by stranger for 
compensation for wrongful seizure is governel by 
Art, 29, Lim. Act. Such a wrongful seizure is nota 
continuing wrong within s. 23 ofthe Act. Limita- 
tion runs fromthe date of seizure and a fresh 
cause of action does not arise duringthe course of 
attachment, as once the property is attached the 
judgment-creiiter does nothing more, The judg- 
ment-creditor has no duty, analogous b> that of 
a bailes, towards a Ssi:ranger in respeut of proparty 
attached. Tas Fim or Ena Gm Mou v, Tar 
Oxsingsz MERITED Banxinu Co, Rang. 625 F B 
Art. 36. Bes Trust Pol 
——— Arts, 64, 85—Suit based on settlement 
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of accounis—Held, that suit was not governed by 

-Mirt. 64 but by Art. 85. 

, Plaintiff sued on account of dealings had by de- 
Jendant with plaintiff. The plaint was based on 
a spttlement vf eaccoant. The actual page of the 
account bearing alleged settlement entry was prov- 
ed to be all in the handwriting of the defendant, 
The heading showed that it was the account of the 
defendant, and that also wasin the handwriting of 
the defendant, Then followed a series of entries allin 
‘the handwriting of the defendant and a mere pencilled 
totalling and striking of the balance, There was noth- 
ing inthe way of an authentication of this balance 
oran exptess indication that the writer accepted if 
as binding. upon himself and authenticated it as 
secepted by the person whose name appeard at the 
head ofthe account; , 

Held, that the writing of the name at the head of 
the accounts could not possibly be regarded as an 
authentication of the balance finally struck appro- 
ximately one year later, and hence Art. 64, Lim. 
Act, did not apply. 

Held further, that Art. 85, however, applied to the 
ease as there were a number of credit entries show- 
ing counter-claims for the defendant in the same 
account and the balance shilting and at times against 
the plaintiff, KANTHASAMI REDDIABR v. PETHUSAMI 
ReDDIAR : i Mad. 350 

- Arts. 83, 116--Suit by vendor for losa caused 
by such default of vendee ~> Article applicable— 

Nature of such suit, 

A suit brought by the vendor against the vendee 
on the default being made by the vendee in paying 
off the creditors of the vendor, for the loas occa- 
sioned by such default is one for recovery of 
damages for -Dresch of a contract of indemnity and 
as such is. governed by Art. 83, which must be 
read with ‘Art. 116, where the sale-deed on which 
the claim is ‘based is a document in writing regis- 
tered, The period of limitation runs from the date 
when the vencor is actually damnified, KASTAR 


SINGE v, SANT SINGH : “ Lah. 841 
———— Art, 85. Sze Limitation Act, 1908, Ait. €4 
i 350 


Art, 6O0— Master alleging defuleations on 
part of servant--Dates of knowledge of defalca- 
tions not alleged—Art, 90 does not apply. 
Where the master alleges that certain defalca- 

tions had been discoverd after the servant left the 
service, but the precise date or dates on which 
they came to his knowledge is not stated, the 
limitation article applicable would not be Art 90, 


Lim, Act. MADHAORAO NARAYANRAO GHATATE v. 
Hanwanr Nag. 891 
~——— Art. 109, Sze Limitation Act, 1908, Art. 120 

4 456 
---— ANE, 120. Ske Trust PC 1 





- Art.120—Suit dy some members of family 
for declaration that waqt created by other mem- 
bere is invalid—Art. 120, applies, 

- A suit brought by seme of the members of the 

family for declaration that wagf created by other 

members is invalid in law is governed by Art. 120, 

Lim, Act, If the plaintiffs’ title has not been ex- 

tinguished by adverse possession, they would be 

entitled to bring a suit for declaration and their 
suit would be in time if brought within six years of 
the denial of their title, MoH1UDDIN AnMED v, Soria 

KEATUNA, Cal. 693 

=~ Arts.120,109—Suit by others for their 
share in net profits, limitation applicable, 
The suit by the other co-sharer for recovery of their 
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proportionate share ofthe net produce of the common 
land cultivated by the defendent co-sharer, in ex- 
clusive possession, is governed by Art. 120 and not 
by Art. 109, Lim, Act, Rag RANJAN PRASAD BINHA v, 
KHABHARI LAL : Pat, 456 
-~—— Arts. 120, 124 — Lawful holder of office 
enjoying its emoluments must be deemed to be in 
possession of office—Interference with performance 
of his duties—Every time there is fresh wrong and 
cause of action—Art. 120 or 124 does not apply. 
Where a person is admittedly the lawful holder: 
of an office and he is enjoying its emoluments, he 
must in law be regarded as being in possession of 
the office itself, especially where no one else ig 
performing the duties of the office, He has the right 
to bring a suit at any time when the performance 
of hia duties is interfered with. He is not, hows 
ever, bound to take action whenever there is inter- 
ference with the performance of his duties, if it 
does not suit him, He can abide his time. Every 
time there is interference with the performance of 
his datieg, there ia a fresh .wrong which: would 
give rise to afresh cause of action. Hence to 
such a case Arts, 120 or 124, Lim, Act, has no 


application. ANNAgAMI AJYANGAR v, NITHIYAPADI 
ADIVARAOHABI Mad, 870F B 
Art. 124. Ses Limitation Act; 1908, Art. 120 

870F B 


Art, 142--Suit by auction purchaser ` in 
execution of mortgage decree, to eject person -in 
possession of property—Art. 142 applies, : 
When the owner mortgages his property, part of 

his interest passes to the mortgagee, but when the 
property is sold at a Court auction the purchaser 
has vested in him the full title ofthe mortgagor. 
as it existed before the mortgage and thelaw which 
applies to the mortgagor applies tohim. Article 14?, 
Lim, Act, therefore, applies even to a case where a 
purchaser at an suction sale beld in execution “of a 
mortgage decree brings a suibto eject a person in 
possession of the property parchasedby him. Orrr- 
CIAL RECEIVER v, OHAVA Govinparasu Mad 488 FB 

Art.142—Suit for possession by plaintiff 
out of possession—Possession within 12 years must 
be proved in addition to title~Onusa is on plaint- 


iff. 

& plaintiff who is suing fur possession of proper- 
ty in the occupation of another cannot rest his 
case cn title alone. He must show that he has 
exercised rights of ownership by being in posses- 
sion within 12 years of suit. The burden then lies | 
upon the plaintiff to prove that he was in posses- 
sion within 12 years of suit, and not upon the 
defendant to prove adverse possession for a period 
of 12 years. OPFIOIAL RRORIVER V. Osava GOVINDA- 
RAJU Mad. 488F B 
~ Art. 166. Sse Limitation Act, 1208, Art. 181 





183 
--——- Art.178. Exe Limitation Act, 1808, s. 14 


758 

Art.181, Sze Limitation Act, 1908, s. 14 

758 

—— Arts. 181, 166—Application by Receiver to 

sèt aside sale of insolvents’ property—Article appli- 
cable, : 

An application by Receiver to set aside a sale of 
insolvent's property is governed by Art 181 and not 
by Art 166, Lim, Act, which applies only to applica. 
tions under rr, 69 to 91 of O, XXI, Civil P, 0, 
MOTILAL p. Nata - Nag. 183 

Art. 182—Appeal — Time begins to run 

from date of appellate decree, oo 
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Whatever the nature of a decree appealed against, 
whether a decree proceeds upona ground common 
to the defendants or not, and whether one _defend- 
ant appeals from such decree in so far as it affects 
his own interests or whether all the defendants 
appeal from only a part of a decree, and whether 
the parties against whom execution is sought were 
parties tothe appeal or not, the period of limita» 
tion under Art, 182 commences to run only from the 
date of the appellate decree. PANDURANG v. 
Kunwae I au SINGH. 4 Nag. 270 
Art. 182—Partition sutt—Date of decree 

fo purposes of Art. 182—~ A 

or purposes of limitation under Art. 182, Lim, 
act, the date of the decree in a suit for partition 
must be taken to be the date on which the order 
for drawing up the final decree was passed and not 
the date on which the necessary stamp paper was 
supplied by the decree-holder, Ram Narain KAUL v, 
Manaras NARAIN KAUL Lah, 93 
Lis pendense, Sz» ‘Transfer of Property Act, 

1882, s. 52 257 
Madras Agriculturists’ Relief Act IV of 1938), 

8. 3—Phrase “ quit rent... or the like,’ 
. if includes charges for Police, for roads, for water 

and similar dues levied by state or local body. 

The terms, quit rent, jodi, kattubadi, and poruppu 
denote quit rent on inams payable to a superior 
landlord or to the Govt, Therefore, the phrase 
“quit rent, jodi, kattubadi, poruppu or the like ” in 
s. 3, Mad. Agri. Relief Act refers only to payments 
in the nature of quit rent on inams, whatever be 
the name by which they are denoted and does not 
juclude charges for Police, for roads, for water and 
similar dues levied for services rendered by the 
state.or by a ogee T. T OHANDRASE+ 

Tver v. Orrioran REOBEYER, West TANJORE 
pee l Mad. 336 
$. 3 (Il) (a)—Simple mortgagee of agricul- 
tural land, if ‘agriculturist’. 

A simple mortgagee of agricultural land has a 
saleable interest therein, soas to bring him within 
the definition of the term, ‘agricultarist’, ins. 3 (ti) 
(a) of Mad. Agri. Relief Act, SUBBURAMIER V. VENKA- 
TAOHALAPATI AYYAR Mad. 100 
s 4(h,—Worda “ other property,” meaning 
explained. 

The words “ other property © in s, 4 (hi, Mad: 
Agri. Relief Act must be taken to refer to property 
other than debt or debts due to the woman from 
agriculturists. In other words, debts due from 
agriculturists to a woman on October 1, 1937, are 
not to be scaled down under the Act ifon that date 
the principal amount of such debts dil not exceed 
Ra. 3,000 and the woman did not own any property 
other than such debts apart from her personal be- 
longings. RAMASWAMI REDDI Vv. ALAGAYAMMAL 

Mad. 386 
ss. 7, 8, 19—“Debt “ under promissory note 

Legislation in respect thereof—Whether ultra 

vires—Act, if comes under List I, Government of 

India Act, 1935, (25 & 26 Geo. V, Ch, 494, or 

Lists 1I and III—“ Pith and substance "==" In 

respect of © in 8.100, Gorernment of India Act, 

193%, (25 & 26 Geo, V, Ch. 42), meaning of-—Decree 

passed before commencement of Madras Act, on 

promissary note, ts not a debt on promissory 
note. - ; 

Per Sulaiman, J.—-The expression “ with respect 
to”,.in a. 100, Govt. of India Act, obviously means 
that looking at the legislation as a whole, ib must 
substantially be with respect to matters in one List 
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or the other. A remote connection is not enough. 
Those words do not connote the idea that it must,be 
absolutely and exclusively within one List and not 
encroaching, not evenin an indirect way, upon any 
other. It is unreasonable to assume that Parlia- 
ment contemplated from the use of the words“ With 
respect to" inthe Indian Act that any overstepping 
beyond the limit, howsoever small or insigsificant, 
and any encroachment upon the field of List I, 


howsoever unimportant, should make the Act wholly ` 


void, Incidental encroachment is not really for- 
bidden. The Courts have, therefore, first to see whe- 
ther the impugned Provincial Act is “ with respect 
to” any of the matters in List IE Tf tis is not 
so, then the Act must fall tothe ground, If it falls 
within any of the matters enumerated in thit List 
then they have to next see whether it also falls 
within any ofthe matters in List III. Ifit does 
and no assent of the Governor-General has been ob- 
tained, if must again fall to the ground ifit con- 
flicts with an existing Indian Law. Bat if such 
assent has been obtained, then it will for the time 
being remain valid. Lastly the Oourts have to sea 
whether it falls within any of the subjects mention- 
ed in List I. If it does not, then there is no diffizulty, 
but if it does, then the Oourt has to sae further 
whether the Act ia really “ with respect to” any of 


the matters in List I. Ifit is so, then the Act must e 


fall to the ground. If it is not, then obviously the 
Act indirectly, or asit has béén said “inci lently” 
but not in substance, trenches upon List I, ` Butin 


order to establish that the provisions of ss. 7,8and19 - 


of the Madras Agri Relief Act are within the authority 
of the Provincial Legislature, itis not necessary to 
show thatthe provisions Come within any single 
category. So long as it can be shown that all the 
provisions contained therein fall within List II or 
List III, the Province would have prima facie an 
authority to legislate, unleas it can be shown that 
it is with respect to any matter io List I, or is void 
on account of any repugnancy, 

Per Guyer, C. J. and Sulaiman, J.—The impugn. 
ed statute is to be examined to ascertain its“ pith 
and substance,” or its “true nature and character,” 
for the purpose of determining whether it is legis. 
lation with respect to matters in this list or in ihat. 

Per Gwyer, O. J.—It is clear thatthe pith and 
substance of the Madras Agri. Relief Act, whatever it 
may be, cannot at any rate be said to be Legislation 
with respect to negotiable instruments or promisssry 
notes ; and it is quite immaterial that many, or 
even most, of the debts with which it deals are in 
practice evidenced by or based upon sach instru- 
ments. That is an accidental circumstance which 
cannot afiect the question, 

Per Gwyer, C. J. and Varadachariar, J., (Sulai- 
man, J, contra.j-~Where the liability under the 
Mad. Agri Relief Act was under a decree on a 
promissory note passed before the commencement of 
the Act, the liability ceases to be a debt eviienced 
by or based on the promissory note, for that has 
merged in the decree and hss become a judgment- 
debt. The factthat before the provisions of the 
Act could be applied to the decree, in accordance 
with s 19 of the Act, it was necessary to have 
recourse to the terms of the note, in order to ascer- 
taiu to what extent the provisions of s, 8 required 
or enabled the decree to be scaled dowa cannot? 
affect the nature of the liability, which still re- 
mains a judgment-debt; and it is upon th:t liabi- 
lity and upon n> other that the Act operated Seven 
though it might be necessary to go into its earlier 


ms \ ; 
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history for a particular and special purpose, In. 
such a case the judgment-debt was already in exis- 
téice when the Act was passed, 
+, Quere—Whether any different principle would 
be applicable in the case of decrees made on 
néfotiable instruments after the commencement of 
the Act. i 

‘Per Gwyer, O J. and Varadachariar, J.— That the 
Act is not invalid or inoperative even in respect 
of debts due under negotiable instruments, because 


it did not “ really affect the principles embodied, 


in the Nego. Inst. Act” is to put the matter too 
widely, ` : 


Per Sulaiman, J.—Taking all the provisions toge- 


ther and considering the Mad. Agri. Relief Act as 
a whole, it cannot be doubted that it is with res- 
pect to matters in Lists II and III. It is impos- 
sible to hold that the, impugned Act is wholly 
outside Lists II and Ill of the Seventh Schedule. As 
the impugned Act deals with all debts of agricultu- 
rists,, it necessarily includes their debts due on 
negotiable instruments as well. But it would be 
difficult to say that the Act, taken as a whole, in 
“with respect to” negotiable instruraents mention- 
ed in category of item 28, List I. But at the same 
time it is impossible to deny that the Act encroaches 
upon the field covered by such instruments, It is 
accordingly impossible to hold thatr‘there is no 


trespass on the Federal Legislative fiéld. ` There ig. 


an apparent overlapping, and no clear-cut demarka- 
tion is discernible. The maxim generalibus specialia 
derogant cannot be appropriately applied to the 
three competing Lists part of an Act can be held 


valid and another part invalid, if they are severe. 


able, “If the offending provisions are so 
woven into the scheme that they are not sever- 
able,” the whole is ultra vires, The same section 
containing similar ‘provisions tor contract as fer 
the decree based on it has been considered to Le 
severable so as to make the latter valid, while the 
former is invalid, Taking all the provisions toge- 
ther, particularly s. 8, of the Madras Act it is very 
difficult to sever and split up the contract of the 
loan andthe decree passed by a Court on the basis 
of it. Thetwo are inextricably mixed up together 
and indissolubly connected, Section 8 treats the 
liability as a debt wholly irrespective of the fact 
whether it is a decretal debt or not. These provi- 
gions do not indicate that even if the contract 
could not be interfered with, the decree can be 
amended. Roth the contract and the decree ob- 
tained on it hang together and must stand or fall 
together so far as the Liste go. Accordingly it is 
impossible to split up and separate the provision of 
law with regard to decrees from the provision of law 
with regard todebts. The former is inseparable 
from the latter and the power todeal with it is 
dependent on the existence of the power to deal 
with the latter, except forrepugnancy. Further the 
latter provision is in direct conflict with the pro- 
visions of the Nego. Inst. Act, read with the 
Usurious Loans Act, and, therefure, amounts to an 
undoubted trespass on a field already occupied by 
- an existing Indian Law with respect to negotiable 
inatruments. Consequently the Provincial Act being 
repugnant to the existing Indian Law relating to 
promissory notes, which is exclusively a KWederal 
subject, is void to that extent, SUBLA.MANYAN 
Onetqiag v, MUTITUBWAMI QOUNDAN F C225 
m § 8 SEE Madras Agriculturist’s Relief 
Apt, 1938, s, 7 F C225 
mma S, QumMortgage in favour of S's sons~ 


192-—G. I, —VH. 


inter- 


-One item of consideration, discharge of decree on: 
tro-note—S, bork payee under proinete and decrec-‘ 
“kol er un pro-note—Judgment-debtor in mortgage 
„sut, of can contend that S was benamidar for her. 
sons, 

Unless the debt of which the suit debt is alleg- 
ed to be a renewal is in favour of the same 
creditor, the explanation to s. 8 has no applica- 
tion. : 

The suit mortgage was in favour of the two sons 
of S and one of the items of consideration for the: 
mortgage was the discharge of a decree ina suit: 
on a promissory note. The payee under the pro-' 
missory note and the decree-holder in the promis.‘ 
sory note suit was & the mother of the two mort-: 
Bagees : i ‘ 

Held, that the decree based on the mortgage-deed 
could not be scaled down on the basis thatit was” 
in part a renewal of the promissory note debt. 
It could not be contended that S was really a 
benamidar for her sons. A, RAGHUPATHI AYYAR v. 
KRIsHNAMAOHARIAR Mad, 838 

s. 9,Proviso—Applicability of proviso more 

than once in scaling down debt under s. 9. 

In sealing down a debt under s. 9 (1), Mad. 
Agri. Relief Act, the proviso to that section can be 
applied more than once, until the debt is traced: 
back to the principal amount originally advanced.’ 
There is nothing in the language of the proviso to 
s. 9 to suggest thatit can be applied but once in 
the process of scaling down, The object of the 
Legislature in enacting this provision is plainly to 
require the Court to trace the debt back through 
various renewals to the principal sum or sums ori- 
ginally advanced and scale. it down under 8, 8 or 
s. 9 as the case may be, OnIpAMBARAM IYER vs 
MANEKAVASAGAM PILLAI 4 Mad. 378 
———— S. 19, BER Madras Agriculturists’ Relief 

Act, 1938, a. 7 225 
—S.19—Decree debt due by joint family— 

Any member can apply for scaling down debt— 

On such application debt of Jamily ae whole. 

has to be scaled down-—Mortgage debt due .by 

joint family scaling down, whether ought to be 
only with reference to agricultural lands included 
in mortgage. 

Where the decree debt sought to be scaled down 
is a debt due by the joint family any member 
of the family can apply to have the decree debt’ 
sealed down according to the provisions of : the 
Act, In such cases it 18 the debt of the family 
ag a whole that hasto be scaled down provided, 
of course, the joint family is: proved to be an 
agriculturiet within the meanig of the Act. There 
is nothing in the act to suggest that the benefit 
of scaling down in such cases is to be restricted 
tothe member of the family who makes the ap- 
plication. 

The view that the scaling down of a mortgage’ 
debt due by 8 agriculturist joimt Hindu family 
ought to be only, with reference to the agricultural 
lands which happen to be included in the mortgage. 
but not with reference to the other properties like- 
houses etc., comprised in the mortgage, is erro- 
neous as the entire scheme of the act has reference 
to the character of the debtor-and not to the 
character of the property comprised in a security: 
for the debt. Sussu Panparam v, LAKSHMINARAYA 
O.EITIAR Mad. 62 
s. 19—Definition of ‘debt’ in Act includes 
decree-debt, ; 
` The definition of “ debt ”, specifically .includes a. 
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decree debt and a decree debt is nonetheless a debt 
because it does not fall within the category for which 
special provision is made ins, 19, Mad. Agri Relief 
Aci. The Act, therefore, applies to the scaling down 
of debts which have ripened into decrees after the 
commencement of the Act. MANTENA KANAKARAJU 9, 
Daria ATCHUTHARAMANARAIU Mad. 400 
—— 88, 19, 28 (1), (2) (c), rules under, r, 8— 

Rule 8, if retrospectize. 

There is nothing inthe Mad. Agri. Relief Act 
or inthe rules that retrospective effect should be 
given to.the amended rules. The amendments to 
the rules are not of adeclaratory nature. Rule 8 
makes an entirely new provision. This being the 
case it cannot have retrospective effect in the ab- 
‘ gence of a provision to that effect. Where the 
rules are amended long after revision petition 
under s. 19 had been filed and long after the period 
of limitation for an appeal had expired the objec- 
tion that the petiticn does not lie by reason of the 





amendment of the rules must be rejected. 
OBIDAMBARAM OpxTtIAR v. MuUTEUKUMARASWAMI 
CHETTIAR Mad. 896 

S. 23—Subsequent alienee of part of 





hypotheca, if can apply under s. 23, 

The lisbility of the subsequent alienee of part 
of the hypotheca to discharge the mortgage is a 
‘debt’ liable to be scaled down under the provisions 


of the Act. He is, therefore, entitled to apply 
under s. 23, AyiruzHa PARVATHI AMMA v. SUBRA- 
MANIAN PATTAR Mad. 107 


Madras Borstal Schools Act (V of 1926), s. 7 

SI offender, àf can be acquitted under 

8. | 

The powers conferred by s, 7 (2), Mad, Borstal 
Schools Act, are neither appellate nor revisional, and 
the order permissible under s, 7 (2) is only such as 
can be passed upon 8 convicted person, Section? (2) 
does.not empower a joint Magistrate to acquit an 
adolescent offender. PUBLIO PROSECUTOR V, OHnELLIAR 
TEVAN Mad. 289 
Madras Children Act (IV of 1920), 8. 22—Point 

of time material in considering whether offender 

is ‘young person’ is time of conviction. 

The point of time that is material in con- 
sidering whether an offender is a‘ young person” 
ornot, within the meaning of s, 3, Mad. Children 
Act, is the time at which the sentence is to be 
pronounced and not the time when the offence was 
committed. PUBLIO Proszouron 9, B. VENKATA- 
SUBRAMANYAM Mad, 579 
Madras Debt Concillation Act (Xl of 1936), 8. 2 

vane decree, whether falls within purview 

of Act. 

The definition of the word ‘debt’ given in s. 2 
(7), Mad. Debt. Conciliation Act, covers a secured 
debt as well and whether itis payable under a 
decree of a Oivil Court or otherwise. A decree 
passed on a mortgage-deed, therefore, falls within 
the . purview of the Debt Oonciliation Act. 
RAOHAMADUGU NARAYANASWAMI OBETTI v, R. VENKATTA 
REpDI Bese Mad, 315 
— =$, 25—Applicability of s. 25 to execution 

proceedings. 

The words ins. 25,Mad. Debt Conciliation Act 
are quite general and apparently intended to cover 
every proceeding, whether inthe nature of an exe- 
cution or otherwise. An application for execution, 
although arising out of a suit after a decree is 
passed therein is nonetheless a proceeding and there 
is no justification for restricting the words only 
to muscellaneous proceedings other than those in 
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execution, The words of the section leave no scope 
for the argument that the proceedings must necem- 
sarily be independent of the suit in which the dec-, 
ree was passed. Racuamapucu NABAYANASWAMI OHETTI 
v. R. VENKATA RRDDI Mad. 345 
———-—$, 25-—Court, if can impose conditions in 

staying proceedinga under s. 25, 

The Court, upon its attention being drawn to 
the fact that proceedings are pending before the 
Debt Conciliation Board, is bound to stay whatever 
proceedings are before it in connection with that 
debt. It does not matter whether or no the Court 
is of opinion that the proceedings before the Debt 
Conciliation Board are frivolousor intendedto delay 
justice ; and no petition for stay is necessary. In 
staying proceedings under s. 25 the Oourt cannot- 
impose any condition. Hence the imposition of a 
condition is ultra vires. Dara Tripura SUNDARA- 
LINGAM V. VINJAMURI VENKATARAMANAYYA Mad. 409 
Madras Estates Land Act(I of 1908), ss. 53, 

112. See Madras Estates Land Act, 1908, s. 146 

469FB 
—--—— 88. 146, 112, 53—Transferee from registered 
pattadar, tf can be recognised by land-holder 

without complying with s. 146—Action under s. 112, 

when can be taken against transferee — Patta, 

whether must bear tranaferee's name. 

There is nothing in s. 146 or elsewhere in the Act 
which says thata land-holdershall not accept a 
sransferee as his ryct, unless the section is complied 
with. The land-holder is bound to accept a transferee 
who complies with the requirement ofs, 146, but he, 
may, if he chooses, accept him without being served 
with a notice in writing or a certified copy of a decree 
or order of a Civil Court establishing the transferor 
by the production of a sale certificate, whichever is 
appropriate. The land-holder may recognize a trans- 
feree of a registered pattadar without any formality 
and if he does, the transferee becomes a ryot within 
the meaning of the Act, but before action can be taken 
under s. 112, 2. 53 requires that the land-holder shall 
have issued a patta to the transferee, not necessarily 
bearing his name, but a patta which is intended to be 
the transfee's patta. Ifthe transferee accepts it, all 
the provisions of the Act apply to relationship 
between the two. When a patia is tendered and 
accepted it governs the rights of the parties, notwith- 
standing that the tenant has failed to exchange a 
muchilika. M, LaxsaMana AYYAR 9. AIYASAMI 
CHETTIAR Mad. 469 F B 
Madras Nambudrl Act (XXI of 1933), 58. 5, 23 

—Interest of insolvent member of illom, tf canbe 

sola to discharge his debts. 

There ig nothing in as. 5 and 23 of Mad. Nambudri 
Act which pute any restriction on the right of the 
Official Assignee to bring the interest of an insol- 
vent member of an illom to sale on behalf of hia 
creditors. Inre K.M. NARAYANAN NAMBUDRIPAD 

Mad.195 
Madras Prevention of Adulteratlon Act Ull of 
1918), 5. 5 (1)(b)—Servant of person storing ghee 

Jor sule, if can be convicted. ` 

A servant of a shop-keeper who had stored ghee 
for sale cannot be said to have stored the ghee for 
sale and cannot be convicted under s. 5 (1) (b) of 
Act Hi of 1918. Inre T.S. ANANTHANARAYANA [YER 

Mad. 817 
Madras Revenue Recovery Actill of 1864), 

s, 58—Suit for declaration that area of lang waa 

wrongly estimated and that therefore Revenue 

a ak arrived at wrong assessment, whether 

arred, 
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‘A suit for declaration that the area of the plaintiff's 
land has been wrongly estimated by the Revenue 
"Authorities and that they therefore arrived at a wréng 
- figure in regard to the assessment due by him is 
barred by s. 58, Mad. Revenue Recovery Act. Even 
X s. 58 does not operate as a barto the grantingof a 
declaration as to the area, it will be clearly improper 
for a Oivil Oourt to exercise its declaration and give 
2 declaration which will have the effect of circum- 
venting the provisions of s. 58. PANDITA Viswanapaa 
YRGNESWARA SASTRI V GEORETABY or STATE Mad, 14 
Maintenance, Sez Oriminal Procedure Code, 1898, 
8, 488 (3) 185 
~———sDecree for future maintenance—If can be 
executed for arrears. 

A decree awarding future maintenance can bo 

°” executed for arrears of future maintenance and no 
fresh suit is necessary, BASUMATI Kuge v. HARBANSI 
Kurr Pat. 866 
Provision in will for allowance to be paid 
out of profita—Allowance, if liable to reduction 

on reduction of profits. 

Where arrangement for the payment of an allow- 
ance out of the profits of property bequeathed is 
made by the will, the allowance is liable to be 
reduced in proportion to the reduction of the pro- 
fits. Asta Beaum v, RAGUBAR DAYAL Oudh 327 
Marriage. Sze Burmese Buddhist Law 49 
Merchandise Marks Act (IV 0f1889),s. 6. See 

Oriminal Procedure Code, 1898, s. 531 835 
Minor, Sse Execution sale 879 

Act done by person as guardian when binds 
* minor—Transfer not tothe benefit of minor—Trans- 
feree, if can claim any relief on its basis. 

No act done by a person who is the guardian of a 
minor binds the minor, unless the act was done by 
him in his capacity of guardian. It is a question of 
fact in each case whether a particular act done bya 
person was done by him in his capacity of guardian 
or, on his own behalf and on his own account. In the 
former case, the act binds the minor, provided it was 
otherwise within the power of the guardian; in the 
latter case, it does not, Where the act (mortgage by 
the guardian) does not bind the minorit confers no 
rights whatsoever upon the transferee to claim any 
relief on the basis thereof, Ray SABADUR BINGA y. 
Nar SINGH Misra Oudh 712 
———— Mortgage by guardian found to be voiduble— 

Subsequent sale by guardian free from prior 

encumbrances for minor's benefit—Sale amounts to 

repudiation of mortgage on behalf of minor — 

Vendee takes property free from encumbrance. 

Where a mortgage executed by the guardian of 
minor's property is found to be voidable at the option 
of the minor, a subsequent sale of the property by the 
guardian freefrom incumbrance for the minor's 
benefit amounts to a repudiation on behalf of the 
minor of the earlier mortgage and the vendee takes 
the property free from prior mortgage. GuNDUOHI 
SAHUV. BALARAM BALABANTRA Pat.196 

Mortgage of minor's property by guardian 
not for minor's benefit but Jor guardian’s—Mortgage 
is void—No question of ratification arises. 

Where the transaction entered into by the guardian 
of a minor is void, no question of ratification by minor 
on attaining majority arises, Where the guardian 
mortgages the minor's property for his own purposes, 
the mortgage cannot be regarded asone for the 
benefit of the minor and must be treated as a mortgage 
of the minor's property for the benefit of the guardian 
ang therefore void, Gunpvonr Sanu v. BALARAM 
BZLABANTEA ; Pat. 196 
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Misdirection, Sge Criminal trial -888 
Mortgage—All parties entitled to share mortgage 
money not on record—Effect of, Be es 
A mortgage is indivisible and ifale the parties 
entitled to ashare in the money due on the . morte 
gage are notupon the record the suit must be dis- 
missed in ite entirety. GIRDHAR y. MOTILAL OHAMPA- 
LAL Nag. 556 
Discharge — Executory contract, if, can 
amount to discharge of mortgage ~ Mere recital in 
plaint in mortgage suit that plaintiff entered into 
contract with mortgagor that he should sell property 
to morigagee, if admission that mortgage . is dis- 
charged, 

Itis undoubtedly true, that an executory contract 
can amount to a discharge of a mortgage debt; but 
there is no presumption in law that it does s9, Ordi- 
narily, one would not expect a person to give up his 
rights under a mortgage until he had got something 
concrete in its place. However, thecircumstances may 
be such as to show that the mortgages intended even 
from the day of the execution of the contract to give 
up his rights under the mortgage, The mere recital 
inthe plaint that the plaintif had entered into a 
contract withthe mortgagors and their descendants 
that the defendants should sell their property to the 
mortgagees, is not tantamount to an admission that 
the mortgage is no longer in existence, NUNNA 
SATYANARAYANAMURTHY V. AVVA KRISUuNAMOORTHY 

Mad, 69 

Discharge—Stipulation that parties would 

only rely on evidence of payment endorsed on back 

of deed—Other evidence of payment, admissi- 
bility of. N ‘ 

Even where the mortgage-dead contains a stipula- 
tion that the only evidence which the parties would 
rely upon in support of any payments made in 
satisfaction of the mortgage-debts would be payments 
endorsed on the mortgage-deed itself, ib is open’ to 
the mortgagor to rely on evidence other than the en- 
dorsements on the mortgage bond, such as,.. a 
separate receipt signed by the mortgagee or his 
agent. Ram Krepan Onoupsury v. BaLeswan 
OgoupHURY $ Pat, 861 

GQ executing first mortgage in favour of R 
and second mortgage of same property in favour 
of O—Subsequent mortgage by G in favour of R to 
secure larger sum, setting off amount due to him 
under first mortgage and also leaving money with 

R for payment of amount due to O under second 

mortgage—R making default in satisfying aforesaid 

mortgages—In suit by R's assignee of first mortgage 
to enforce iè O claiming priority tn respect of his 
mortgage—Held that R could not take advantage of. 
his own default and the first mortgage must be 
decreed to have been extinguished and that O was 
entitled to priority as claimed~No question of 
subrogation under 8. 92, Transfer of Property Act 

(IV of 1882), arose—S. 101, Transfer of Property 

Act (IV of 1882), held did not apply. 

G executed a first mortgage in favour of R anda 
second mortgage of the same property in favour of 
C. Thereafter the mortgagor executed yet another 
third mortgage in favour of R in order to securea 
larger sum of money. The amount dueunder the 
first mortgage was set off against the amount of 
the third mortgage bond and the money due under 
the second mortgage was left with R for payment 
to C. The purpose of the whole arrangement under 
the third mortgage was to do away with all the 
prior encumbrances of whatever sort, leaving that 
mortgage asthe only outstanding mortgage. The. 
machinery for doing it was provided by leaving 
monies in the hands of the mortgagee who thereby. 
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constituted himself a trustee, or at any rate co- 
venantor for seeing that the transaction was carried 
through. R, however, failed to carry out the ar- 
rangement and pay off the amounts as aforesaid and 
also assigned the first mortgage. In the suit by 
the assignee to enforce the first mortgage C claimed 
priority in respect of his mortgage : 
_ Held, that R could not take advantage of his 
own default and on the equitable principle the 
first mortgage must be deemed to have been paid 
off and extinguished because it ought to have been 
paid off and extinguished and because it was part 
ofthe bargain that it should be and, therefore, 
C was-entitled to priority. Neither the principles 
of subrogation under s. 92, T. P. Act, nors.101 of 
the ame Act were applicable to the case. Rama 
OBARAN v. RAGHUBIB BABAN All. 58 
——-—- Integrity broken by mortgagee purchasing 
share of some of mortgagors—Each mortgagee can 
. redeem his own share. 

The integrity of a mortgage is necessary for the 
benefit of the mortgagee alone and where the in- 
tegrity has been broken by the purchase of the 
shares ofsome of the mortgagors by the mortgagee, 
the only right which each mortgagor has is to redeem 
his own share, There is no equity in favour of one 
of the mortgagors to redeem the remaining pro- 
perty, although the same is more than his own 
legitimate share. DURGA Pragap.v, CHUNNI 

All, 668 


~——-— Mortgage by A to B of certain property 

—Same property with other property again mort- 

gaged to B—Property sold in execution of decree on 

subsequent mortgage subject to decree on first mort- 
- gage —Property, if can be sold in execution of decree 

on first mortgage. 
“Where after mortgaging certain property to cer- 
tain person, the mortgagor mortgages the same prop- 
erty with other, property in favour of the same 
mortgages and the property is sold in execution of 
Second mortgage, subject to the decree inthe suit 
on the ‘first mortgage, what is sold is equity of 
redemption and the mortgagee is not precluded from 
selling the same property in execution of the decree 
on the first mortgagee MUNNALAL V, SINGHAI KOMAL 
GuaNnpRa Nag. 251 
————— Mortgage in favour of karta of joint 

Hindu famtly—Payment to his agent, if discharges 

mortgage, 

Where a mortgage is executed in favour of the 
Karta ofa joint Hindu family a payment of the 
mortgage-debt made to the brother of the karta 
acting as an agent of the karta during his absence 
and a receipt given by him discharges the mort- 
gage. Ram KIRPAL OHOUDHURY y. BALESWAR CL0UDHURY 

: Pat, 861 
Morigagee selling mortgage property — 

Suit Jor accounts by mortgagor—Wrlful default 
‘nether charged in pleadings nor proved at trial~ 

Mortgagor, if entitled to account of sale proceeds 

which mortgagee might have received but for wilful 

default—Duty of mortgagor in such case. 

In an action for account by a mortgagor against 
a moftgagee in possession who has sold, the mort- 
gagor is entibled toan account of the proceeds of 
sale received by the mortgagee or by hisorder or 
for his use, “or which without his wilful default 
might have been so received,” although wilful de- 
fault may not have been charged in the pleadings 
and proved at the trial, But the mortgagor must 
apply: to the Court for insertion in the decree, be- 


fore it is: drawn up, of words which would make it- 
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incumbent upon the mortgagee in possession to àc- 
count upon the footing of wilful default Karsong. 
OuAmpst v Mecust ABARIA SHAH Bom. 569 
Mortgage—Suit on—Interest from date of 
suit to date of redemption at rate fized tn mort, 
gage-deed, if can be recovered. 

Mortgages ig entitled to claim interest from the 
date of the suit till the date of redemption at the 
rate fixed inthe mortgagese-deed as till the period 
for redemption has expired the matter remains in 
contract, andthe interest has to be paid at the 
rate, and with the rests, specified in the contract of' 
mortgage. GHULAM MOHAMMAD v. RAJESHWAR à 

Lah. 505 
Motor Vehicles Act (VIII of 1914), s. 112 — 

Motor Vehicles Rules (Mad), r. 188—Owner of lorry 

for private use allowing his driver to carry’ 

goods of others for hire—Offence under r. 138— 

Punishment under s. 132. ; j 

Where a registered owner of a motor lorry for 
private use, suffers his driver to carry goods of 
another person for hire, he commits an offence 
under r. 138 of the Motor Vehicles Rules and the 
offence would be punishable under s. 112 of the 
Motor Vehicles Act, The power conferred on the 
transport authority to suspend the permit in such 
cases cannot be regarded or treated asa penalty’ 
for the offence. In re QGOVINDARAJULU NAIDE 


Mad. 596 
Motor Vehicles Rules (Mad.}) r. 138. Ses Motor 
Vehicles Act, 1914, 85. 112 596 


Motor Vehicles Taxation Act, 1931, 8, 7—Madras , 


Motor Vehicles Rules, r, 1838—Car would be trans- 

port vehicle only if it is habitually so used. 

The car would be a transport vehicle as defined 
inr.4, cl. XXX, Mad. Motor Vehicles Rules only 
ifit is habitually used for the carriage of goods, 
In re M, N. BELLI GOWDER Mad. 326 
Muhammadan Law—Dower — Right of widow to 

retain husband's property for dower unpaid—Her 

position—Property in possession of widow — Her 
creditors if can ask in execution for appointment of 

Receiver for satisfying their decrees out of profits of- 

property — Their proper remedy. 

The position of a Muhammadan woman claiming 
the right of retention in respect of dower unpaid, is 
not that of a secured creditor, She is an unsecured~ 
creditor with a special right which exists for a 
special purpose. That purpose is to compel the pay- 
ment to her by tke- heirs of a debt in respect of 
dower. The debt arising out of unpaid dower is, 
apart from all considerations of lien or right to 
retain, like any other,unsecured debt. Being in the 
category of debts due to the widow it can be coms" 
pulsorily transferred in execution and the assignee’ 
thereupon becomes a creditor of the deceased's: 
estate. A dower debt ig an actionable claim and not 
a mere right to sue, Accordingly it does not fall: 
within the exception to assignable property created 
by s. 6 (e; of the T. P. Act. lt can accordingly be 
taken in execution like any other debt. 

So far asthe deceasad husband's creditors are con- 
cerned, the proper course for them is to bring an 
administrative suit and not fo seek an appointment 
ofa Receiver in execution proceedings. SAIBANBI V. 
MagaMUDALLI _ Nag. 286 

Dower —Widow's right to retain possession’ 
till redemption of her dower—Nature of possession,’ 

The right of a Muhammadan widow who isin posses- 
sion of the property of her deceased husband to retain 
possession until her dower is satisfied’ does not con- 
stitute in a legal sense a charge on the property: ~It- 


. 
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Ld a 
is rather in the nature of a possessory lien on the 
property—a mere right in certain cireumetances to 
remain in possession until the dower debt is satisfied 
ouf-of the rents and profits, Nor can it be said that 
whens Muhammadan widow in ‘the same circum- 
* stances says, in defence to the claim of the heirs for 
possession, that she isentitled to remain in posses- 
sion as doweress, that that ‘amounts toa claim to 
‘enforce’ a charge or condition precedent—at least in 
any positive sense. All she is saying is that she is 
in possession and is entitled to remain there until 
tedemption of her dower debt, MUNIRAN v, MUKHTAR 
Brcum | All. 600 
Wadqf—Effect to give property in substance 
to settlor's family—~Validity of waqt. 
' Even assuming that there can be a valid wagf 
subsequent to the Mussalman Waqf Validating Act, 
apart from the provisions of the Act ifthe effect of 
the deed was to give the property substantially to 
charitable uses it would be valid, bat where the 
eflect of it was to give the property in substance 
to the settlor’s family then it would be invalid 
under Muhammadan Law. The same rule applies 
to Shia wagfe. Kaniz KUBRA BIBI v, Muzarrar-up- 
Din HAIDER All, 410 
ee aé Validity—Held that there was effect- 
. ive trust of residue and as residue was substantial 
© amount, dedication to pious and charitable pu- 
, poses, was valid. b 

A person created a wagf and dedicated certain 
properties the annual income of which was Rs. 1,800. 
Out of this amount Rs. 445 was payable as allow- 
ances to the members of the family of the wagife, 
Rs. 50 was ear-marked for specific charities and 
Rs. 36 asthe mutwalli’s salary. The mutwalli had 
a discretion to spend the residue about Re. 1,300 
a year, forthe relief of the afflicted and the needy, 
He had, however, no unfettered discretion to divert 
the residue of the income to non-charitable par- 
poses, and he could be compelled to apply it to 
charitable objects mentioned. The residue of the 
income was accordingly not under the absolute and 
uncontrolled discretion of the mutwallz: 

Held, that there was an effective trust of the 
residue of the income in favour of the needy and the 
afflicted and as that residue was a substantial 
amount, the properties had peen substantially de- 
dicated to pious and charitable purposes. Moarvppin 
AHMED v. Soria KHATUN Cal. 693 
ammen OE transferring title to property — 

‘Charge, held could not be created on property for 

payment of annuity. f : 

A Mubammadan lady executed a wagf dead and 
constituted herself the first mutwalli. ib was pro- 
vided: by the: deed that the executant would be the 
mutwalli and receive a salary of certain amount per 
year and receive also the remaining income of the 
property and expend it during her lifetime as she 
thought fit. After her death certain sum was to be 
paid to her relative annually. There was no trans- 
fer of the title to the property during the lifetime 
of the executant: 

Held, that no charge could be legally created on 
the property for payment of the annuity. Kaniz 
Kuska BIBI v. MUZAFFAR-UD DIN Harper 

Will—Will of whole property for different 
- objects—Document, if valid as will. 
e A Shia orSunni is only entitled to make a will 
of one-third -of his property. ‘If a willis made of 
the whole- property in favour of a single legates 
then: ao doubt that legatee may claim that he should 
take-“one-third- of- the ---property, - But “where there 





All. 410° 
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are diferent objects provided for ia the document. 
There is no rule by which each object’ should. be 
reduced to one-third of the amount and, therefore, 
the document is not valid as a will, Kanrz 
Kupea Brat v. MUZAFFAR-UD-DIN HAIDER All, 410 
Muslim Personal Law (Sharat) Application Act 
(XXVI 011937), 8. 2—Effect of a. 2, explained. 
Section 2, Shariat Act (XXVI of 1937), has not, 
restored in its complete form the Mussalman Law 
of waqf. The effect of s. 2, Shariat Act, is to make 
the Mussalman Law expressly applicable to sub- 
jects which under the terms of previous Acta and 
Regulations had to be decided on principles of 
equity and good conscience. MOoNIUDDIN AHMED v. 
Soria KHATUN Cal. 693 


Mussalman Wafk Validating Act (VI 011913) 
88.3, 4 — Maintenance and support of family 
children ordescendants of waqit, if comes within 
phrase “other puTpISe...ses.sern seag pious" in 
s. 3 Proviso. 

In order that a wagf by way of family settlement 
may be valid under the Waqf Validating Act of 
1913, an ultimate benefit must be expressly or im- 
pliedly reserved for the poor or any other purpose 
of a permanent character recognised by the Mussal- 
man Law as religious, pious or charitable. Main- 
tenance and support of the family, children or des- 
cendants of the wagif is not to be regarded ay 
coming within the phrase “other purpose racognis- 
ed by Mussalman Law as pious" used in the pro- 
viso tos. 3. M)HIUDDIN AHMED Ø, Sorra KHATUN 

Cal, 693 
rawana. SE, 3, 4-—Ultimate gift to voor and charit- 
able purposes to take effect on extinction of heirs 

of waqif how low so ever—Validity of waqt. > i 

If the ultimate gift tothe poor or to pious, re- 
ligious and charitable purposes be postponed till 
after the extiaction of the family, children or des- 
cendants of the wagif, the wagf would be valid 
although tha ultimate gift to such purposes is re- 
mote. If such an ultimate gift is more remote; 
that is, if itis to take effeat on the extinction of a 
more extended group of psrsons as for instance 
heira how low so ever of the wagif, ths dadication 
by way of wagf substantially for the maintenance 
of the wagif’s family, children ani  desceniants 
would not be valid under the Waqf Validating 
Act. Mouroppin Agmep v SorraKuaton Cal. 693 
Mutual Mistake. Ses Deed 109 


N.-W. F. P, Agriculturists Debtors’ Relief Act (Iv 
of 1939),s, 9—Applization under s. 9 — Interfer- 
ence declined — Order does not come under s, 47,. 
Civil Procedure Code (Act V of 1908), and hence 
no appeal lies. 

An order decliniag to interfere on an application 
made uader s. 9, N-W.F. P. Agri. Dabtors’ Relief 
Act, is not a decision under s. 47, Civil P, O., and 
therefore no appeal lies from such an order, Panna 
Lay v. NARINDAR Nata Pesh. 716. 

s, 34—Questions whether petitioners were 
agricultu ists within meaning of Act and whether 
they had made auch payment aa to entitle them to 
relief under Aci, are questions of fact. 

Question whether the petitioners were agriculturistg 
within the meaning of Act IV of 1939 and whether 
they had made such payments as to entitle them to 
relief under the Act are purely questions of fact 
which are precluded from consideration by the 
Judicial Commissioner's Gourt under the provisions 
of 6, 34, N.-W. F, P, Oourts Regulation. Panna-Lat: 
v., NABINDAR Nata ` Pesh. 716 


liv : 


N.-W. F. P. Genera! Clauses Act (II of 1932),s. 6. 
Sez N.-W. F. P. Muslim Personal Law (Sariat) Ap- 
plication Act, 1935, s. 27 343 

N.-W. F. P, Muslim Personal Law (Sharlat) 
Appliiéation Act (VI of 1935), $. 27—N-W. 
F. P, General Ciausea Act {II of 1932), 8. 6—S. 27 
of Act VI of 1935 does not create rights or privileges 
—S, 6 does not apply. 

The rightsor privileges must come into existence 
under the Act and not as an indirect result of its 
existence. Section 27, N..W’F. P. Muslim Personal, 
Law (Shariat) Application Act, as it reads, does not 
create any such rights or privileges. Therefore, 8. 6, 
N.-W, F. P. General Clauses Act, is inapplicable. 
Fazat Hag Dinzapa v. Dawar Suan Pesh. 343 
8. 27—Section makes Muhammadan Law rule 

of decision irrespective of fact whether estate had 

opened after Enactment or before it. 

Section 27 as substituted by Act VI of 1935 makes 
Muhammadan Law the rule of decision for every 
question which arises before the Oourts after the 
Act came into force, and the Legislature did not 
intend to make a distinction between cases in which 
an estate had opened before the enactment of Act 
VI of 1935 or after it. It is more or less a rule of 
procedure and it became operative from the date 
on which that rule was ordered to come into force, 
Fazat Hag DILZADA v, DAWAR SHAU Pesh. 343 
Navigatlon—Collision — No evinence that vessel 

drew more water due to overcrowding—Ii cannot 

be held that collision was due to overcrowding. 

Where there is nothing to show that as a result 
of overcrowding or overloading the vessel was 
drawing more water than she would have normally 
been doing it cannot possibly held that the vessel 
struck the submerged enag by reason of the over- 
crowding. Rivers STEAM Navigation Oo, LTD, v. 
Bisor Kumar Pat. 659 

Gollision—Submerged snag appearing in 
river bed after monsoons—Vessel colliding and 
sinking— Liability of master. 

It is usual after the monsoons, for snags to appear 
in the bed of a river and no person can tell 
with certainty whether or nob the bed ofthe river 
at any particular time is free of such obstacles. 
They may appear suddenly, No shipping company 
can be held liable merely on the ground that it 
was not aware of the existence of such an obstacle, 
These anags appear and disappear and colliding 
with them is very much like colliding with some 
uncharted rockin theopen sea. In such circum. 
stances it cannot besaid that the master of a vessel, 
which collides with such an obstacle, is guilty of 
negligence and neither can it be said that the 
owners are guilty of negligence, when there ig 
nothing on the record to suggest that the master 
ought to have known about the snag und, there- 
fore, ought to have been ableto avoid it, The 
existence of the snag in the navigable and proper 
channel being unknown and unexpected, colliding 
with it is not in itself an act of negligence, Such 
a collision is inthe nature of an actof Godor in- 
evitable accident. Rivers Srzam Navigation Oo, LTD, 





v., Brsoy Kumar at. 659 
Negilgence. Sen Tort 85, 494 
New Plea. Sze Second Appeal 77 
Obiter. Ses Precedents 357FB 


Ordinance —Ordinance, if enactment, Seg General 
Olauses (Burma), 1898, s. 24 770 
Oudh Land Revenue Act (XVII of 1876), s, 56— 
a a an entry of—Meaning explain- 
ed. ` 
The word “matahtdar” ina khewat prepared under 
8, 56, Oudh Land Revenue Act, 1876, means an 
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under proprietor and not merely a subordinate 
holder. Batur Banni v. SRI Duar Oudh 259 
——— sS. 108. See Jurisdiction 849 
Oudh Taluqdars’ Reltef Act (MKIV 01 1870), s: 3 

~~Ward, whose estate was in charg: of manager 

under a. 3 could not make reference to arbitra- . 

tion, 

A ward whose estate has been put in charge of a 
manager under s.3 of the Oudh Talaqdara' Relief 
Act (XXIV of 1870), could not with impunity enter 
into contracts As long as his disability continued 
a could not do anything detrimental to his inter- 
ast. 

Hence a refarence made by such a werd to arbi- 
tration during his disability, and an award made on 
it are invalid, Ram Baran UPADHYA v, Sart MADHO 
Persuap SINGH Oudh 803 
Ouster. Ser Co-sharers 456, 502 
Ownership—8vidence of — Plan fer building on 

property sanctioned by Municipality —Act, whether 

evidence of ownership. 

Where a person puts in plansto the Municipal: 
Committee for building -on the property and parmis- 
sion is granted this action is evidence of a claim to 
ownership but not of ownership or even of possess 
sion, of the property. Rewrt v. Monan Lan Lak. 45 


Pardanashin lady—Gift by—Question about her 
disposing mind—Person deposing to her state of® 
mind must be sure of her tdentity~-Burden lies upon 
onee to prove that lady had clearly understood 

eed, 

In a case where the issue ia whether a certain 
lady hada disposing mind or not, it is essential 
that persons deposing to her state of mind should 
first be sure of her identity. 

In the case ofa gift by a pardanashin lady the 
donor's freedom and comprehension must be esta- 
blished by the donee and it must be proved that 
the scheme and substance of the deed were originally 
and clearly conceived and desired by her. Zawar 
Hussain Suau y, Sates MOHAMMAD Suan Lah, 739: 


Partition—Shares defined in revenue papers, if 
sufficient to displace presumption of joirtness. 

A definition of shares in revenue and village 
papers affords but a very slight indication of an 
actual separation in a Hindu family and in no case 
can it be regarded, standing alona, as sufficient 
evidence to displace the presumption in law which 
is peculiarly strong in the case of sons of one 
father. BABULAL v. MANIK LAL _Nag, 826 
Partnership—Overdrawn partner — His judgment- 

creditor's right to enforce decree against such 

partner's profite before sum due to firm is fully 

paid up—Firm, if can claim set off under O. VIII, 

r. 6, Civil Procedure Code (det V of 1908). 

A judgment-creditor of the overdrawa partner 
cannot enforce his decree against such partner's 
share of the profits, before the sum due to the firm 
has been fully repaid. The remaining partnar or 
partners are entitled to priority over the overdraw-. 
ing partner's assignee (or judgment-creditor)in the 
sense that the other partners are entitled to re- 
imburse the firm out of the overdrawing partner's 
share of the profits (and in the case of dissolution, of 
his assets as well) before handing any part of such 
share over to the overdrawing partner or his judg- 
ment-creditor or assignee. The firm would be entitled e 
to a set-off under O, VIII, r. 6, Oivil P.O. Panman 
v, DBANALAL. Mug, 329, 
Partner entering into compromise decree on. 
behalf of Arm, although having no. authority%o do 
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it~Binding nature of compromise on other~ Part- 

news tf can be questioned by third person. 

In the case of partnerzhip each partner isan agent 
of the others, and how far a transaction entered into 
by ome partner on behalfofthe firm binds the other 

° partners is a question which can properly be raised 
by those other partners. If they by their acts and 
conduct assent to the transaction the third party who 
himself enters into the transaction cannot question it. 

Where in an action against the firm one of the 
partners bound the firm by consenting to a com- 
promise decree against it, although he had no 
authority to do soand the other partners did not raise 
any objection to it : 

Held, thatthe other party to the compromise could 
not’ question its binding nature and that the com- 
promise decree could not be said: to be ineffective so 
far as the parties to it were concerned. JYOTI 
Prasap Sines v, SAMUEL HENERY SEDDON Pat. 17 
Partnership Act (IX of 1932), s. 4— Plaintiff given 

some control over business of defendant for advances 
made by plaintif —Plaintiff allowed to sign some 
receipts as agent—Plaintiff to get 12 per cent. per 
annum, interest on advance—Transaction held not 
partnership. — 

Where the plaintiff purporting to enter into part- 
nership in the business of the defendant, agrees to 

ake advances towards the business and is autho- 
Tised to keep accounts and exercise some control over 
the business and in return receives 12 per cent. in- 
terest on his advances as the share of his profits of 
the business and is also authorised to receive pay- 
ments of the bills due to the defendant on account of 
the contracts exécuted.by him and to grant receipts 
in his owna name ag agents, the payment of interest 
cannot be said to be a share of the profits as it does 
not depend on whether profits are made; and the 
facts that the plaintiff is given certain amount of 
control over the business and specifically authorised 
to grant receipts as agent do not by themselves con- 
stitute the transaction as partnership. Karnipan 
BARDA v, SAJLAJA KANTA Mirra Pat, 187 

55. 15, 19—Partners whether co-owners — 

Whether can transfer firm property as individual 

property — Distinction between co-ownership and 

partnership. 

According to the provisions of ss. 15 and 19, Part- 
nership Act, none of the partnera has any right to 
treat property of the firm as his individual property 
and to transfer it as such. The principal differences 
between co-ownership and partnership are: 1. Oo- 
ownership is not necesgarily tlie result of agreement, 
Partnership is. 2. Co-ownership does not necessarily 
involve community of profit cr loss Partnership 
does, 3, One co-owner can, without the consent of the 
others, transfer his interest, or in the case of lund hig 
equitable interest, to a stranger, so as to put him in 
the same position as regards the other ownersag the 
transferor himself was before the transfer, except that 
in the case of a transfer by a joint tenant the 
stranger will become a tenant-in-common orin the 
case of land a tenant-in-common in equity with the 
other owners. A partner cannot do this, PEYARE 
Lau v. Miser All, 281 

s. 58— Registration of diesolved firm is not 
contemplated by Act. 

Under s, 5”, Partnership Act, registration may be 
elected b sending tothe Registrar of the area in 
which any, place of business of the firm is situated 
or proposed to be situated a statement in the pre- 
seribedeform. This refers to the present or future 
address of the firm. Registration of a firm which 
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has been dissolved is not contemplated bythe Act. 
Binasroy v. THE Sornpia Sruaw Naviaation Oo. Lro. 
Rang. 283 

8.69 (2)—Contract between consignor and 

carrier incorporating terms of Burma Carriage of 

Goods by Sea Act, 1925—Damage to consignment 

on board the ship and conseqient reduction in 

priceSuit by consignor for damages held one to 
enforce right arising out of contract 

A contract between Aand B whereby B undertook 
to carry potatoes in his steamship clearly stated 
that all the terms, provisions and conditionsof the 
Burma Carriage of Goods by Sea Act, 1925, and all 
the schedule thereto were to apply to the contract, A 
sued B for damages onthe ground that by reason 
of B's negligence the potatoes became overheated 
and brought reduced value: 

Held, that the suit was to enforce a right arising 
from the contract between the parties within the 
weaning of a 6% (2), BILASROY v, THE Sornora Sreau 
Naviaatron Oo. Lip, Rang. 283 
Payment of Wages Act (lV 0f 1936), ss. 2 (vi), 7 

—Object and scope of Act—"Wages” in 3.2 (vi) 

and s. 7 does not mean potential wages—‘Bonus"’, 

if included in wages. 

The general purpose of the Payment of Wages 
Act isto provide that employed persons shall be 
paid their wages in a particular form and at 
regular intervals and without any unauthorised 
deductions, 

The word “wages” as used in most, at any rate, 
of the sections ofthe Act, plainly does not mean 
potential wages, but wages earned. The expres- 
sion “remuneration, which would, if the terms of 
the contract were fulfilled, be payable,” ing, 2 (xi) 
means no more than “remuneration payable on the 
fulfilment of the contract’. Bonus does not form 
part of wages and there is nothing in the Act -to 
prevent ita deduction under s, 7 if not earned, 
Arvinp MILLS Liv, v, K. R., Gaparn Bom,- 528 
Penal Code (Act XLV of 1860),8. 124-A—Speech 

inciting people to revolt against Government is 

offence of enormity especially when nation is at 
war and deterrent sentences are necessary, 

A speech which is a violent and dangerous in- 
citement to the people to rise in rebellion against 
the Govt, established and also calculated to bring 
the Govt. into hatred and contempt, is an offerice 
of enormity at any time, but even ‘more so when a 
nation is engaged in war against its external 
enemies. For such an offence severe and deterrent 
sentences are necessary, Tue Kina v, U Darraana 

Se Rang. 542 
— 8. 141 (fourth)— Applicability —Doubt as 
to whether land belonged to one party or òthep— 

One party using force—S. 141 applies. 

A party cannot be said, “to enforce any right” 
where heis in undoubted possession of the land 
upon which an attack has been made and he de- 
fends that possession, In that case the right of 
private defence of property would arise. If, on 
the other hand, there was a real doubt whether the 
land belonged to one party or the other, then, “if 
either party used force, that would amount to en- 
forcing aright and there would be no right of private 
defence of property, Section 141 (Fourth) I. P, O., ap- 
plies in such a case, EMPEROR v, MEDHI SHARWALI 

| Lah. 323 
———-$.147. Sex Penal Code, 1860, s, 457 256 
———-~ 5, 186. Sge Oivil Procedure Code, 1908, 

O. XXI, r. 45 (2) 177 

——-—8. 186 —Charge under ø, 186 framed widely 
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No consideration of any obstruction offered by 

accused —Conviction, held unwarranted. 

Where a charge under s. 186, 1. P.°O., bad been 
widely framed—~framed against all the six accused and 
in respect of all the six days—and yetit was im- 
possible to gatherfrom the judgments of the lower 
< Courtain respect of which of these days two alone 
out of the six accused were found guilty and where 
the evidence was not specifically considered in respect 
of any particular dates or offenders, regarding any 
areas offered by them onany particular 

ay: 

Held, that the conviction under s. 188 was not 
warranted. MAHABIR San v. EMPEROR Pat, 177 
5. 205—Securit, bond lodged for purpose 
of succession certificate. whether act in suit. 

By the ordinary rule of construction all the acts 
detailed in s. 205, I P. O., are acts “in any suit 
or criminal prosecution.” Proceedinga under the 
Succession Act and some other proceedings are not 
acts in any suit, Hence a security bond lodged for 
the Purpose of a succession certificate is not an act 
in a suit, Oupa BAHARI Lane. Emperor Loh, 339 

S, 206, Sze Civil Procedure Code, 1908, 

O. XXI, r. 45 (2) : 177 
S. 206—Fraudulent removal or concealment 
is matter of essence of offence under s. 206. ` 

The wording of s. 206, I, P. O., clearly makes 
fraudulent removal or concealment a matter of the 
essence of the offence. Where the prosecution story 
is that the petitioners forcibly cut the crops and 
removed them inspite of the remonstrances of the 
peon and the constable ; and there is no traceof any 
fraudulent removal or concealment in it the conviction 
under e, 206 is bad. MAHABIR SAB v, IIMPEROR 

Kg . Pat, 177 
S. 211—Failure of complainant to prove his 

"case Whether by itself sufficient to prosecute him 

“under 8, 211, Penal Code (Act XLV of 1860). 

. The failure of a complainant to provehis case may 
result in the dismissal of his complaint, under s. 203, 
Criminal P. O., or at later stages in the discharge or 
acquittal of the accused; but it will not by itself 
warrant his prosecution unders, 213, IP. O. for 
bringing 8 falee case, JINILAL MANDAL V. OBANDERDEO 
PRASAD * Pat.836 
~ S, 243—Onus tc prove that accused knew 

at time when he became possessed of coin that it 

was counterfeit. 

The onus to prove that the accused knew “ at the 
time when he became possessed of the coin that it 
was counterfeit " is on the prosecution. Section 106, 
Evi, Act, does not entisle the prosecution to throw 
the onus as regards the time of knowledge on the 
actused without any qualification, but if the pro- 
secution has succeeded in establishing circum- 
stances suggesting that the accused knew at the 
time he became possessed of the coina that they were 
counterfeit, then and in that case alone it would 
be necessary forthe accused to lead evidence to 
show that it was not at thattime that he became 
aware of their counterfeit character. Kosmo BANIA v. 
EMPEROR tat, 471 
s. 302. Srs Penal Code, 1860, 5.364 352 
8, 302—Dying declaration of deceased corro- 
borated by freahly broken gun in possession of 
accused smelling of fresh discharge, only evidence 
of murder — Statement in dying declaration that 
accused's son waa with him with gun — Son abscond- 
ing — Accused held could be convicted under 
8. 302 but son could not. 

Ina murder case the only evidence was the oral 
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dying declaration made to the brother of the deceased, 
and the two written dying declarations, 7. e., made 
to the Sub-Inspector on the very day of the occurréice 
and made to the Magistrate on the day following the 
occurrence. In all these dying declarations the 
deceased charged the accused as the actual peson , 
who fired at her. She added that the son of the., 
accused armed with a gun was with him, In cor- 
roboration of the dying declarations a freshly fired” 
gun was found in the possession of the accused. It 
hog been freshly broken, and smelt of fresh dis- 
charge: 

Held, that the mere absconding of thè son of the 
accused could not betaken as corroboratiye evidence 
of sufficient value so ae to convict him of the offence. 
The evidence, however, was sufficient to convict the 
accused under s, 802, I. P,O, MIANJI Kuan r. EMPEROR ` 

Pesh. 179: 
———8, 302 Evidence Act (I of 1872), s 105— 

Accused setting up plea of self-defence—Burden 

lies on him to prove it—Absence of proof 

Court cannot presume its truth 

Where ina murder case the accused setsup the 
plea of self-defence, the burden lies on him under 
s, 105 of the Evi. Act to prove it and in the absence 
of proof it is not possible for the Court to presume 
the truth of the plea of self-defence. In re Gam- 
PALA SUBBIGADU Mad, 525, 

5, 302 —SentenceHxtenuateng circum- 
stance—Woman harshly treated by husband and 
living miserable life, throwing her children into 

well and jumping herself in it but managing to , 

get out—Conviction for murder+Proper sentence — 

is transportation{for life. 

The Jaw gives the Sessions 


Q 


. Judge “the option of | 
sentencing a person convicted of murder, either to 
death orto transportation for life. Where thera” 
are extenuating circumstances it isthe duty of the ` 
Sessions Judge to, award the lesser’ sentence and 
not to pass the sentence of death. 

A women threw berchildrén into a well and 
jumped into the well herself but afterwards, repent- 
ing of her intention to take her own life, managed 
to get out. The reason why she had decided to 
take her children’s life ‘and her own was that she 
had been very harshly treated by her hu:band and 
was living a life of the utmost misery. She was 
convicted for murdering the children : 

Held, that the sentence of transportation for life 
was proper and not that of death, In re KaroppaL 

Mad. 278 

——-—-8. 302 —Sentence—Mlurder by woman deli- 
berately and in cruel manner— Existence of baby 
born since murder, if ground for passing lesser 

sentence, f 4 

Where a woman has committed a murder after 
deliberation and in 8 brutal manner, the existence ` 
of anextremely young baby born to her since the 
murder might perhaps betaken into consideration 
by the Provincial Govt. when the accused prefers 
an application fur clemency but would not be a 
ground for passing the lesser sentence. In re 
THALAPPIL TyITHAQs UMMA Mad. 216 

8,307 —Numberof blows struck at ne:k of 
person not in postition to defend himself—Attack not 
resulting in death-—Act, tf attempt to murder within 
meaning of s. SUN, 

In order that an act shall amount toan attempt 
to murder all that itis necessary to prove ig that uf 
the act had caused death it would have amounted 
to murder provided that it was done with suchginien- 
tion or knowledge as would be necessary tu be prov- 
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ed in the case of murder. The fact that an act 


Fesults in minor injuries or even in noinjuries at 
All is not relevant for the purpose of deciding whe- 


ther if amounted to an attempt to murder or not.. 


Where" a number of blows are struck at the neck of 
B person not ina position to defend himself and if 
the attack is successful the-act amounts to murder 
and when death does not result from such an 
attack itis an attempt to murder within the mean- 
ing of e. 307. Buarat Duse v. Emeurorn Pat. 523 
——s 332 —latwari dragged away and beaten 
in order to force him to make certain entries in 
revenue papers~ Offence under s. 332 is committed. 
An offface under s, 332 is committed when a 
person voluntarily causes hurt to any person being 
® public servant in the discharge of his duty as 
such public servant, or with intent to prevent or 
deter that person from discharging his duty as such 
public servant. A duty may be negative as well as 
Positive. ft isthe patwari's duty not to make 
entries in his official recorda under pressure from 
an interested party which he would not otherwise 
make, Where the accused drag away the patwari to 
à certain house and beat him in order to force him 
to make certain entries inthe revenue papera the 
accused by their act intend to prevent or deter 
the patwari from discharging his duties as a public 
servant. In such a case the offence committed is 
under s. 332 and the fact that when being assault- 
ed the-patwarit had no official papers with him 
makes no difference, 
e (The Court considered that although the injuries 
caused. to the patwart were not serious, the sentence 
of six months’ rigorous imprisonment under s. 332 
was not excessive for anassault on a public ser- 
vant, Gaya PRASAD v. EMPEROR. Oudh 774 
S. 350 —Section contemplates force used to 
person. 

" Oriminal force” as defined in s. 350, I P. O. 
contemplates force used to a person and notto a 
thing. Karar DIN v. Empregos Pesh 28 

8. 364 —Essentiuls to be proved to establish 
offence under s, 3n4, stated 

To establish anoffence punishable under s. 384, 

` Penal Code, it must be proved that the person 
charged with the offence had the intention at the 
time of the abduction that the person abducted 
would be murdered or would be so disposed of as 
tobe put in danger of being murdered. Even if 
after the abduction the accused person placed 
the abducted person in danger of being murdered 
that would not establish the charge of abduction 
punishable under s. 364 against him, It would be 
necessary for the Orown to establish that he 
intended at the time of the abduction to place the 
abducted person in a position which would put her 
in danger of being murdered. Upzenpra Nata Guose 
2, EMPEROR Cal. 352 
——8.364 —Case depending on circum- 
stantial evidence—Question of motive ia of great 
importance, 

Ine case under s, 364, I. P. O., depending on 
circumstantial evidence the question of motive is 
of great importance and whera there is absence of 
motive it is the duty of the Judgeto emphasise 
this absenca of motive which is circumstance in 

e favour of the accused. Urenpra Nata GOSE v. 
EMPEROR Cal. 352 
——_+*, 85. 364, 302 —Accused tried for murdsr- 
ing girl and also under a. 364 for abducting her— 
Ne evidence of murder that motive for abducting 
“awas to murder girl— Accused held could -not 
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be convicted under s. 364 unless it was conclu- 

sively prored that girl was murderer. 

The accused werə tried for murdering a girl 
and also under s 364 I. P. O., for abducting her, 
There was no evidence to prove that the girl had 
been murdered, and there was nothing whatsoever, 
to show that the motive for abducting her was to 
murder her or put herin danger of being murdered; 
andthe only evidence given to prove that she 
had been murdered was the evidenca that the 
skeleton fouad was thatof the girl, The Judge told 
the Jury that it was not essential for a charge 
under s. 364 to prove beyond doubt that the body 
was the body of the girl: 

Held, that the Judge was quite wrong in. so 
telling the jury. Having regard to the particular 


facts of this case there could be no cage of 
abduction under s, 364 unless it had been 
conclusively proved, that the girl had been 


murdered. To tell the jury that even if they were not 
satisfied that the girl was murdered, they could 
still find the accused guilty of an offence punishable 
under s. 364, I. P. O., was to mislead them on a 
most vital part of the case The accused could not 
be convicted under s. 384, UPENDRANATa Guoga 
Vv, EMPEROR Cal. 352° 


-——— ss, 364, 302—Murder of abducted gir! 
alleged by prosecution~Accused should be charg” 
ed with murder and not under a. 364. 

When the case for the prosecution is that the 
person abducted kas been murdered by the abductor 
there can be no scope for acharge unders, 364 
I. P. O. The abductor should be charged with 
murder pure and simple. However insuch cases 
where the evidence to establish the charge of murder 
weak or inconclusive the prosectition is prona to 
adopt this device of adding or preferring a charge 
under s. 364, in the hope that a jury which may 
hesitate to find the accused guilty of murder on 
such slender evidence, may be induced to find 
against him on the lesser charge, but such a 
procedure is unfair and improper and should not 
be adopted, Urenpra Nata GHost v, BMPERIR . 

Cal. 352 


——8. 379 —Dishonet intention~Rent decree 
by Sagainat R—S purchasing R's holding in ere- 
cution and obtaining possession Suit byR before 
such purchase to set aside rent decree as obtutned 
by fraud — Pending such suit R with campantons 
removing crops from holding—Rent decree subse~ 
quently set aside—R and his companions held 
could not be convicted under 3.379 az R could not 
besatd to have dishonestiutentionin removing 
crops, ` 
‘One S obtained rent decree against R and put his 

holding to sale and purchased it himself and obtained 

delivery of possession. Butia the meantime before 

the purchase of the holding by 8, R had instituted a 

civil suit to have the rent decree set aside as obtained 

by fraud. Pending this suit, R with his companions 
dug up potatoes fromthe holding and removed them, 

Subsequently, the rent decree was set aside and the 

sale to S was no longer valid, R and his companions 

were convicted under s. 379, I. P.O : 

Held, that in the circumstances R could not be 
held to have any dishonest intention when he removed 
the crops while he was contending that the rent 
decree and the sale under which his holding was 
supposed to have passed on to S was not binding on 
him as having been obtained by fraud and could not be- 
convicted under s, 379 nor could his companions be” 
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convicted for helping him, JBAUMAK Rar v, EMPEROR 
Pat. 780 
s. 379 — Land of accused sold in execution 

‘of decree and its delivery ordered—Crops raised 

by accused’s lessee after sale not ordered to be 

delivered—Accused removing auch crop is not guilty 

under s. 279, 

The land of the accused was sold in execution of 
a decree sgainst him and the delivery of theland 
was ordered; the crop was raised by the lessee of 
the accused after the Oourt sale and delivery of the 
crop was not ordered by Court, The acoused re- 
moved the crop: 

Held, thatthe removal could not be said to be 
dishonest and the accused could not be convicted 
under s. 379, I. P. O, In re Virta VENKATASUBBA 
BAYUDDU Mad, 407- 

s$. 380 Srp Penal Code, 1860, s. 457 
256, 


: s. 403—Mere retention of money is no 
offence. ; 
“Mere retention of money would not warrant a 
convicticn under s. 403 of the I. P. O., unless there 
is evidence that accused used the money. In re 0. 
Raauava MENON Mad. 404 
-S.406—Arrest of accused without warrant 
‘and, release on bail—Charge skeet filed and sum- 
_ mons served without reference to prior proceed- 
‘ings—Accused aprearingon date fixed— Case ad» 
journed—On subsequent date accused objecting to 
‘Magistrate's jurisdiction on ground of illegal 
arrest—Illegal arrest held hod no bearing on 
. subsequent proceedings and eren otheruise Magis- 
ugrate's jurisdiction was not affected, 
‘The accused was arrested without a warrant on 
December 27, and was released on bail on December 
31. The charge sheet was filed on March 5, anda 
summons was issued for the appearance of the 
acoused on March 20, The accused appeared of 
his own accord on that day and the case 
‘was adjourned to March 80, for irquiry. The case 
was then adjourned to April 3, and objection was 
taken cnj that day to the competency of the 
Magistrate to try the case on the ground that the 
arrest cf the accused on Vecember%7, was illegal: 
. Held, that the propriety of the arrest on Decem- 
ber 27, had no bearing on the subsequent pro- 
ceedings. Even otherwise it could not affect the 
jurisdiction of . the Magistrate to inquire into 
the offence under s. 406, I, P. O., committed by the 
accused within his jurisdiction. In re Gunt Sus. 
RAMANIA ChETIY, Mad, 684 
weer 5, 409—857 Penal Code 1660, s., 471 
f 263 


ss. 411, 379— Dishonest intentlon— Accused 
; “taking away complainant's animal as compensation 
: Jor injury dene to his own animal, beliering the 
taking of animal not to be offence—Offence of 
` theft, if committed. i 
; When a person takes another man's prerty 
believing, under a mistuke of fact and in ignorance 
of law, that he basa right to take it, he is not 
guilty of theft because there is no dishonest inten- 
tion, even though he may cause wrongful less with- 
in the meaning of thel, P, O. Where the finding 
is that the accused persons thought that they could 
take away the animal of the complainant, as com- 
pensation for the injury done to the accuseds’ animal 
without ccmmitting an offence, is a mistake of fact 
in, ignorance of the law. Jaya Manto v. Kine- 
EMPEROR.: Pat, 403 
-r 8. 412— Person found in possession of pros 
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° 
gerty taken in dacoity and unable to give explan- 
ation—Presumption. . 
When a person is found in possession of property, 

taken in a dacoity, and is unable to give any rea- 
sonable explanation for its being with him, it may 
be presumed that he knew the property to have 
been stolen, but not that be knew or had reason to 
believe that it was the preceeds of a dacoity rather 
than cf a burglary ora theft. In order to justify 
his conviction onthe more serious charge, there 
must be evidence, circumstantial or oral, to show 
that he knew or had reason to believe that a 
dacoity had been committed and the property had 
been taken in it or that the person from Whom he 
Obtained it belonged to a gang of dacoits and the 
property was stolen property. The conviction under 
Buch circumstances ought, therefore, to be altered 
from one under s. 412 to one under s. 411, I. P. O. 
DWARIKA LOHAR p. EMPEROR. Pat. 253 
- ss. 412, 411— House occupied by father and 
son—Son taking part in dacoity—Stolen goods 
te in house— Father, if in any way accountable 
or ig. i 
When the son had taken part in the commission 
of a dacoity, the presumption, which would, natural- 
ly, be drawn, would be tkat the dhoti, which had 
been stolen and found in the house had remained in 
his possession, and, the father cannot be made, in 
any way, accountable for it, merely, because it was 
in the house which his son and himself jointly 
occupy. DWARIKA LOHARI?v, BMPEROR .. Pat. 253 
ss. 457 380, 147—Accueed breaking temples 
and removing idols for celebrating festival Accused 
held could not be convicted under ss. 467 and 380 
but under s, 147. sae 
Where the temples were broken into and the idols 
were removed by the accused for celebrating 8 
festival and the taking was not dishonest : : 
Held, that the conviction under es. 45% and 380, 
I, P.O, was unsustainable but the accused were 
guilty under s. 147 ag their common object was to 
enforce aright by means of criminal force, and 
violence was used in the prosecution of the common 
object. In re PERUMAL Kona. Mad, 256 
— 85, 467 Suz Penal Code, 1860, s. 471 
’ i 130, 263, 
8.471, 46 7— Fabrication of. false document 
when criminal—Intention—Truatee, held guilty 
under ss, 467, 471, a 
The fabrication of a false document is criminal only 
when certain intentions can be attributed tothe per- 
aon who fabricates it, The question of intention is 
one of fact. ae 
One of the trustees of a boarding house was given 
a cheque for Rs. 400 by one B. The money waa to 
be used for the.purposes of the boarding house. It 
was established that the money was-mieappropriated 
by the trustee and he was sentenced toa fine of Ra. 800 
under s. 406, I. P.O. It wae found that in order to 
protect himselffrom.the consequences of his offence 
of criminal breach of trust forged a letter purporting 
to be from B and acknowledging the receipt of the 
amount of the cheque : A i 
Held, that the trustee by obtaining this forged 
document and using it was nct. only protecting him- 
self from punishment but was also rendering it pror 
bable that B or the Brahman boarding house would | 
suffer loss. If the furgery had succeeded in its 
object, B would have been deprived of thig tnoney, 
A person must be held to have intended the natural 
consequences of his setion and therelore, inithis 
Particular casé the aot of thé trustee was. & 
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criminal act within the provisions of ss. 467 and 471 





P, O., OHANDULAL v, EMPEROR, All. 130 
i 68, 471, 467, 409—Postman charged under 
az, 409, 467 and 471 for  ‘misappropriating 


mount of money order and forging thumb im- 
pression and using such forged document—-Offences 
committed on April 10, 1939—Sanction of Governor- 
General held necessary forprosecution under s. 471 
but trial could proceed for other offences, 

Where a postmgn was prosecuted for offences 
under ss, 409, 467 and 471,I. P. O., for misappro- 
priating the amount of a money order entrusted to 
him by forging the thumb impression of the payee 
in the nfoney order form and using the forged docu- 
ment by returning it to the Post Office in token of 
payment and the offences were committed on April 
10, 1939, i. e., before the relevant date as defined in 
8. 270, cl. 3 of the Govt. of India Act: 

Held, that the consent of the Governor-General was 
necessary for the prosecution for the offence under 
s. 471 but there was nobar to the trial of the 
offences under ss. 409 and 467, In re K. Sannaya,. 

Mad, 263 
Pensions Aet (XXIII of 1871), 8, 11—-Term “pen- 
sion,’ meaning of—Jagir, if pension. 

The term ‘pension’ as used inthe Pensions Act 
implies ‘periodical payments of money to the pen- 


sioner’. A jagir is nota pension within the mean- 
ing of the Act. Daanwant SINGH v Sant Lan, 

. Lak. 288 
Pleadings. Sse Practice, 327 


Police Act (V of 1861), 8. 15-A—‘Inhabitant” in 


a. 15-A—Person having kothris in town, whether 
inhabitant of the town. 
Where a person derives his 
kothris within the area of a town, and those kothris 
are not wag} property the person is an “inhabitant” 
of the town within the meaning of s. 15-A, Police 
Act... JANKI PRASAD Y. GOVERNMENT of THE UNITED 
PROVINOES Oudh 545 
s. 15-A Cl, (2)\—Kapression “after euch in- 
quiry’—Inguiry by Subordinate of Collector 
under Collector’s orders and aupervision— Whether 
inquiry by Collector, 

“The words “after such inquiry” in 8, 15-A, cl. (2), 
Police Act, are very material, Wherethe inquiry was 
made by the Subordinate of the District Magistrate, 
but under his supervision and he sanctioned the 
assessment recommended by the Deputy Collector 
after fully considering it together with the evidence 
given in its support and the objections made against 
it, this isa gufficient inquiry of the District Magis- 
trate. JANKI PRASAD p, GOVERNMENT oF Tap UNITED 
ProvINOES Oudh 545 

8.15-A, cl, 4—Assesament by Collector—No 
érregularity—Sutt for recovery of amount paid, if 
maintainable in Civil Court—HKemedy of aggrieved 
plaintiff— 

When a statute provides a particular remedy a 
general remedy in the Oivi! Oourt becomes barred. 
Section 15-A, cl. 4 of the Police Act provides that 
every declaration or assessment made or order passed 
by a Magistrate of the district under sub-s. (2) shall 
be subject to revision by the Commissioner of the 
Division or the Lozal Govt. buf save as aforesaid, 
shall be final. A suit in respect of the amount 
realizéd from the plaintiff on account of compensa- 
tion paid to the person injured ina riot, under the 
Govt. Notification under the Polico Act, is not 
maintaiflable in the Civil Oourt. Even if it is main- 
taingble it is maintainable only on the ground of 
motasial irregularity in the proceedings gf the Magis- 
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trate. JANKI PRASAD v., Govgrnment OF PEE UNITED 
Provinces Oudh 545 
———S$, 32 —Expression, “violating the conditions 
meaning explained. : 
The expression ‘violating the conditions,’ which 
has been used in s. 32, Police Act connotes the 
idea of direct violation on the part of the person 
whom it is sought to prosecute, for example, by 
carrying a weapon himself or by expressly permit- 
ting weapons to be carried or pasgive violation by 
not taking due care to see that the conditions of 
the license were fulfilled, BIBENDRA Ssxuar Roy v. 
EYPEROR Cal, 850 
—8, 32 —Licence for procession granted under 
s. 30 (2)— Persons in procession other than licensee 
violating condition of license, if guilty under 8. 33. 
Under p. 32, Police Act the person violating the 
condition of the licence granted unders. 30 (2), 
Police Act for taking out a procession need not be 
the licensee. Where, the persons in the proces- 
sion who are aware of the condition violate it, 
not only is the licensee guilty under s. 32 but also 
tha persons violating the condition, ARUNAOHALA 
MUDAL Int re. Mad, 811 
Polico Dog. Sss Criminal Trial—Evidence. 
Pesh, 246 
Possesslon—Thing found in house occupied in 
common by father and son—Possession of the thing 
4f can be attributed to one. f a 
The mere fact that æ thing is found in a house 
occupied by father and sonia common is no proof 
that the one was in possession of it, Jay Mauro v. 





EMPEROR, Pat, 403 
Practico.—Duty of Court—Government-action, appre- 
ciation of. 


Per Gwyer, C. J.—Oourts of justico, while giving no 
countenance to the theory that Govts, are at 
liberty to break the law whenever they find it con- 
vehient to do so, ought to abstain from harsh or 
ungenerous criticism of measures taken in good faith 
by those who bear the responsibility of Govt, 
when suddenly faced with a serious and perhaps 
dangerous situtation. UNITED Parovinogs Va ATIGA 
Breum, F., G. 138 
Peshawar Judicial Commissioner's Qourt—- 

Concurrent jindings of fact. 

It has feed ertablished practice of the Judicial 
Commissioner's Court not to lightly disturb the con-, 
carrant findings of the two Gourts below Fagan 
Hag DILZADA y, DAWAR Saau, , Pesh 343 
~mm Pleadings—Issue though raised not pressed 

in trial Court by Counsel—New ruling on doubt. 

ful question—Party, if bound by admission of 

party or whether pint can agitn be raised . 

before Appellate Court. ae 

Where although an iasua was framal ia the 
trial Court, Counsel for the dafeadints dil not 
press the issue and a ruling setting at reat a 
question which had bsen previously ia doubt hav- 
ing subsequently come out, the issue was raised 
again in the Appellate Court: Pa 

Held, that the party could not be held bound 
by the admission of his Counsel and the Appellate 
Oourt was justified in allowing the point to berais-- 
ed, Asta Baga v. RGUBAR DAYAL _ Oudh 327 
Procedure — Counsel from outside appearing 

in case—Magistrate should as far as possible give- 

whole-day or more than one day at a timeto tt. =~ 

While admittedly a Counsel who comes from eute 
side has no right to be treated differently froma - 
logal Counsel, it is reasonable that there should be- 
“give and tal” and wherea Ooansel from outside ° 








Ix INDIAN CASES 


Practice—concld. 


appears in a case the Magistrate should as far as 
possible give a whole day ata time to it; indeed, if 
possible, more than one day. Dewan Sixeu Marroon 
v, Emperor Lak, 347 
Relie] —Suit for possession—No claim for 
damages against any of defendants made up to stoge 
of second appeal —Clatim cannot be allowed, 

Where in a suit for possession no claim for 
damages had ever been made, up to the atage of 
second appeal, against any ofthe defendants, it is 
impossible for the High Oourt to- allow the whole 
of the reliefs to be changed and to pass a decres 
against one of the defendants against whom no 
claim had previously been made, Jro Narain Manto 
v. BUDHAN Mauto Pat. 812 
Sale of  share—Calculation, method of 

— Certain acres of land out of khata sold—Sub- 

sequent sale of 4 ana fraction—Fraction is of 

original khata 

Where after a sale of certain acres out of a cer- 
tain khata, a 4 anna fraction of the khata is sold, 
it means the 4 anna fraction of the original 
khata and notthe remaining khata after the origi- 
nal sale ofcertain acres. MOHAMMAD IFTIKHAB KHAN 
v. Mosammap HAYAT Kuan Oudh 379 
Precedents~— Obiter—Privy Council. 

The observation of the Judicial Committee of the 
Privy Council though obitor must be followed by 
High Oourt. In re Benares Bank Lp, BENAREBS, 

All, 357 F.B. 

Pre-emptlon.—Sale-deed in favour of Band then 

permanent lease in favour of O, son of B—Plaint- 
aff's’ suit for pre-emption Suit decreed subject 
to deposit by plaintiff of pre-emption money 
within certain time—Appeal by plaintiff after ex- 
piry of time alleging that lease was part of sale 
transaction and urging that time allowed for 
deposit was inadequate—Appeal held could not be 
dismissed. 

A executed a saledeed of certain zemindari 
share in favour of B on the same date. A executed 
a perpetual lease with respect to certain sir plots 
appertaining tothe share sold in favour of O who 
was the son of B. The plaintiff instituted a suit 
for pre-emption, which was decreed subject to pay- 
ment of pre-emption within certain time, The 
Plaintiff appealed after the expiry of the time al- 
lowed for payment of preemption money alleging 
that lease formed part of sale transaction and 
urging that time allowed for payment of the pre- 
emption money was inadequate : 

. Held, that the appeal could not ba dismissed 
merely onthe ground that it was filed after the 
expiry of the period fixed for payment of pre-emp- 
tion money. Sanyo SARAN PANDE v, Beni Manno OJHA 

All. 101 
- Stranger-purchaser of interest of co-sharer 
instituting partition suit—Subsequent suit for pre- 








emption by other co-sharer—Preliminary decree in. 


partition suit—Pre-emption suit decreed before 

final decree—Right of pre-emption, if lost-—-Right 

of partition, if affected. _ 

Where after a suit for partition by the stranger- 
purchaser of the interest of aco-sharer, the other 
go-sharer institutes a pre-emption suit, which is 
decreed after a preliminary decree in the partition 
ig passed, the preliminary decree in the partition 
suit does not defeat the right of the pre-emptor 
co-sharer but on the contrary it is the stranger- 
purchaser who loses his right to partition as a re- 
sult of the pre-emption decree all, that the pre- 
emptor is required to do is to see that no final 
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decree is passed in that suit after he has obtained 

a deeree in his suit for pre-emption. Onameu Lan 

v. SHYAM Sunpar LAL s Pat. 248, 

Presidency Towns Insolvency Act (HIlof 1909), 
8.8(1,—Application under — If can be made jy 
person not party to proceedings in which order was 
made. 

The power of an Inaolvency Court under ol. (1) of 
s, 8, Presidency Towns Insol. Act to review, rescind or 
vary any order made by it, is not restricted as the 
jurisdiction conferred by O. XLVII, Oivil P. O., but is 
far wider. There is however no indicstion in the 
wording of the section that review isto be available 
to a person nota party to the proceeding gought to 
be rescinded. The intention was to confer a wider 
jurisdiction without departing from the ordinary rule: 
that that jurisdiction could be invoked only by a 
party tothe insolvency proceeding which culminted 
inthe offending order. In re Frem or Taawgepas 
KALUMAL, Sind 721 
8.8(1)—Period for application under s. 8 

(1)—Application for extending time for appealing, 

whether can be entertained. 9 

There is no period of limitation prescribed for an ap- 
plication under cl. (1)},of s 8, Presidency Towns Inso 
Act, and the principles of Haglish Law are to govern;. 
and according to these principles an application for 
review, rescission or variation should not be enter- 
tained tosave the time provided for appeal when the 
application has been filed for the purpose of extending 
the time for appealing. In re Frew or THAWERDAS 
KALUMAL, Sind. 724 
Presidency Towns Insolvency Act (Rangoon) 
GH of 1909), ss. 39 (1) (b), GO (2)—-Order under 

8. 39 (1> (t )\—Order under s, 60 (2), 17 can be added, 

Where a Court has under s. 39 (1) (b), Pres. Towns 





Insol, Act, suspended the discharge for a specified 


time, it can add to the order under s.39 (1) (b) an. 
appropriation order under s. 60 (2) K. A. Rama- 
swamyv A, Y Lazarus Rang. 293 
Promissory note—Suit on—Who can sue—Person 
appointed common manager under s. 801, Succes- 
sion Act (XXXIX of 1925), of joint estate, if can 
gue on promissory note though not holder in 

due course. , 

Whores under s. 301, Succession Aot, a personis ap- 
pointed the common manager of the estate by an 
order ofthe High Oourt, he for all intents ani pur- 
poses represents the estate and can file a suit on e 
promissory note on behalf of the estate, 
though he is neither the holder thereof nor 
a holder in due coura3, Aa endorsement and deli- 
very is not the only method by which a negotiable 
instrument can be transferred on the basis of which 
a suitcan be filed, Barract OHARAN Das v, SARAT 
UHANDRA Gaosy à Pat. 560 
Provincial Insolvency Act (V of 1920), s, 4.-Sub- 

ject-matter of s. 4, jurisdiction of Civil Court to 

deal with, , 

The existence of insolvency proceedings does not 
take away the jurislictioa of the ordinary Oivil 
Gourt. Civil Court has jurisdiction todeal with the 
subject-matter of s. 4. SEVADAPPA GOUNDER v. K, V, 
NAgAYANASWAMI AYYAB Mad. 810 
ss. 4, 53—Mortgagor becoming insolvent 
after exe:ution of mortgage —Suit by mortgagee— 
Application under aa, 4 and 53 by Oficial Receiver 
to same Court rejccted and ‘mortgagee sutt 
decreed—Appeal by Oficial Receiver agatng order 
of dismissal only and not against decree,— Appeal 
held barred by res judicata~S. 53 held hadeno 
application. k : Ý D; 
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. ‘Subsequently to the mortgagor's becoming insolvent 
after execution of the mortgage, the mortgagee in- 
stituted a suit to enforce the mortgage and an ap- 
plication under ss, 4 and 53, Prov, Insol. Act was also 
pubin by the Official Receiver to the same Oourt on 
behalf of the insolvent mortgagor. The suit was 
decreed and the application having been rejected the 
Receiver preferred an appeal against the order of dis- 
missal only and not from the decree: 

Held, that the decree had become final, not being 
appealed against. The appeal therefore was barred 
on the principles of res judicata. Since the mortgage 
had been executed two years before ths insolvency of 
the mortgagor s. 53, did not apply. SEvADAPPA GOUN- 
DER v. K. V. NARAYANASWAMI AYYAR Mad, 810 
* (Burma), ss. 4, 75—Order under 8. 4, if 

appealahle, 

An appeal lies from an order made on a petition 
under s. 4, Burma Insolvency Act. The words “such 
decision” in 8 75 (2) clearly refer to such decision as 
is specified in Sch. I and Sch. I in its turn means a 
decision under s. 4 as decision which is appealable 
within the meaning of the section, The words “any 
such person aggrieved" mean any person aggrieved 
having regard to the wording of s 75, sub-s. (1). 
Tuarvanar aonr 2. O. R. M, P. R. M, RAMANASSAN 
ÜHETTYAR Rang, 683 
— 88,9, 79--Rules framed by Lahore High 

Court under s. 79, r, 3—Joint Hindu family firm ae 

such, if can be adjudged insolvent—Petition for 

adjudication of joint family firm as insolvent— 
e Names of proprietors of firm given in heading and 

body— Petition should nat be dismissed but allowed 

tobe amended by correcting heading and prayer. 

Rule 3 of the Rules framed by the Lahore High 
Court under s, 79, Prov. Insol. Act merely prescribes 
the procedure which is to be followed in proceedings 
under the Prov. Ingol, Act. It does not lay down any 
ruls of substantive law. The question whether a joint 
Hindu family, or the business carried on by it, can or 
cannot be adjudicated insolvent is not a question of 
mere procedure but is one of substantive law, It is 
therefore not covered by r, 3, and that Rule cannot 
have the effect of impliedly providing for the ad- 
judication of a joint Hindu family, as such, or of its 
trading business as insolvent. The law in the 
Punjab on this matter is not different from that in 
other provinces and a joint Hindu family trading 
firm, as such, cannot be adjudicated insolvent, In 
such a case, therefore, the petition should be made 
individually against the persons who are alleged to be 
proprietors of the firm. 

The petitioner presented a petition under s. 9, 
Prov. Insol, Act, for adjudication of a joint Hinda 
family as insolvent. In the heading and the body of 
the petition the names of the proprietors constituting 
the firm were given : 

Held, that the petition should not be dismissed but 
the defect should be allowed to be amended by 
correcting the heading and ths prayer: It was merely 
a case of correcting the misdescription of the per- 
song sought to be adjudicated insolvents by trange 
posing the name of the firm, of which they’ were 
alleged tobe proprietors, from the beginning of the 
leading to tha end and, similarly, altering the 
prayer so as to ask for their adjudication individually, 
and‘ not of the firm through them, Porno Man 
v. FIRM Basant RAM-MEHR OHAND Lar, 532 
8, 47 —Mortgage having covenant to pay mort- 

gage debt-Inslovency of morigagor—Mortgagee not 
. acting under a. 47 but proceeding to realise security 
-— Security, insuficient—Insolvent discharged— 
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Balance realisable under, personal covenant, held 

discharged. oe 

Ifa secured creditor does not assess under a. 47. 
and dogs not even ask the Court to say that, under the 
powers conferred by s. 34, thedebt is of such a 
nature that its valuation is incapable of being fairly 
estimated and allowes the insolvent to be discharged 
without any proof having been put in for the 
balance, then, he (the secured creditor) must be con- 
tent with his security. Ifa secured creditor ignores 
the Insolvency Court altogether he muet be content 
with his security and willbe debarred from claiming 
any dividend if his security should- prove ine 
sufficient, 

The mortgage had a covenant requiring the mort- 
gagor to pay to the mortgagee the debt ao that the 
mortgagee was in the position of a secured and an 
ordinary creditor. The mortgagor became an in. 
solvent. The mortgagee did not act under s. 47 of 
the Prov. Insol. Act, but ignored the Insolvency 
Court and proceeded to realise his security which 
security proved insufficient to meet the mortgage 
debt. The insolvent was in the meantime dis- 
charged : 

Held, that the balance of debt realisable under the: 
personal covenant was discharged on the discharge of 
the insolvent. KHUPCEAND ÑATo MAL MARWADI v, RAJR- 
SHWAR SHANKER DESPANDE Nag. 572 

s., 50—Assesament to income-taz, if can be 
re-opened in an enquiry under s. 50—Principles 

w be L E E A : 

n deciding whether an enquiry contemplate 
s. 50, Prov, Insol, Act should be made, ths Gon 
should not act on the principles that have found 
favour in England. A distinction should be drawn 
between an assessment to income-tax and a judgment- 
debt because there is good reason in the case of 
judgments to allow them to be re-opened, a reason 
which does not apply in the case of assessments 
The fact that another remedy is allowed by English 
Law for re-opening an assessment debt is not, a 
reason for holding that different principles should 
be applied by a Oourt acting under the provisiong 
of s8. 50 of the Prov. Insol, Act from those accepted 


as applicable to s. 7 of the English Bankruptcy 


Act. 

. Where, therefore, a company. is asseased to income- 
tax which hae become final, the question of assess- 
ment cannot be re-opened under s. 50, Prov. Insol 
Act except on the ground of fraud, Masses, Dry- 
saw & Oo, b, INoomE-TAx Orriogr, Luexnow 


BAN Oudh 85 
— $, 51 (3)—~Applicability, 2 
Where a purchase had taken place after the order 
of adjudication, 8. 51 (3), Pro. Ingol. Act, applies, 
MOTILAL v, Natav $ Nag. 183 
s. 53. Ses Oontract Act, 1872, s. 63 79 
8,53, Susu Provincial Insolvency Act, 1920, 


. 8 

s. 59—Capacities of Oficial A e 
Whether represents creditora in all circumstances, 
—Decree against Official Receiver in proceedings 
outside insolvency binds him only as representings 
insolvent- and not creditors) — Oficial Receiver 
when can go behind decree. 4 
The Official Receiver has two capacities one as 
representing the insolvent or his estate and secondly 
as representing the creditors. He does not, however,, 
represent the creditors under all circumstances, In 
proceedings within the :insolvency itself and in the 
insolvency Court the Official Reciver crepresents both 
the creditors and the insolvent, but in a case whére 
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the proceedings were outside the insolvency proceed- 
ingg such” as, a suit by the insolvent’s creditor to 
recover.his debts, tha decrea will only bind the Official 
Receiver in his capacity as representative of the 
insolvent and not the creditors. Such a decrees must 
therefore be proved by the creditor in accordance 
with the mode provided by the Act. A debt cannot 
be said to have been legally proved unless the method 
laid down in the Act is adopted. 

. The Official Receiver till he ia satisfied that there 
is evidence which would entitle him to go behind the 
decree cannot do B0. ALLAHABAD Bank Lip, LAHORE 
y. SPROTAL OLFIOIAL REOBIVER, PUNJAB AND Deval 


; Lah. 414 
——-—— §. 75. Bee Provincial Insolvency Ach, 
1920, 6 4 683 


Provinclal Small Cause Courts Act (IX of 1887), 
8.15, Sch. tl—Houss’, meaning — Test to deter- 
mine~ Cinema Hall, if house — Suit to recorer 
its rent— Second appeal, tf lies, 

The test to Le applied ia determining whether a 
building is a house, is the character of the building and 
the purposes to which it is or can be adapted; not the 
name by which it iscalled. Though every house is a 
building by no means every building can rightly be 
described as a house. A building designed exclusive- 
ly for public worship and nob for residence does not 
become a house merely because some people call it a 
house of prayer. A Cinema Hall is not adapted for 
residential purposes, nor could it be adapted as such. 
Adapted must meen adapted without . stractural-al- 
teration.- And adapted for normal residential pur- 
poses ; the mere fact that a building could be used to 
shelter refugees from a fire or earthquake in a press- 
ing emergency does not make it a house within the 
meaning of cl, 8, Sch, IJ, Pro, Small Cause Courts 
Act. 

- Hencea Cinema Hall is not a house within the 

meaning of s. 15 and a second appeal is maintainable 

in a suit to recover its rent, U.O, Mrrga o. Mosame 





MAD ISMAIL Rang. 127 
3 Sch. Il. Sze Provincial Small Cause Courts 
Act, 1887, 8. 15 127 








—— Art. 41—Two persons having their 

-shares divided but remaining jointly liabla for 
Government revenue—One of them paying his 
own share, of revenue and also of the otheron the 

“latter's default—Sutt fer contribution—When 
cognizable by Small Cause Court. 

Where the shares of the plaintiff and the defend- 
ant in certain property are divided but are jointly 
liable to pay Govt. revenue and the plaintiff alleges 
that he paid his share of revenue and that of the 
defendant also when the defendant committed de- 
fault in the payment of his share, a suit for contri- 
pution against the defendant is not cognizable by 
the Court of Small Causes. Sagoor FATIMA y. Mouam- 
MAD SAFIUDDIN Pat, 757 
Public Thoroughfare. Sze High Way 760 
Punitive Police See Orown 545 
Punjab Alienation of Land Act (XII of 1900), 
zS. 3 (2)—Grant of occupancy right without 
-~ permission of Deputy Commissioner is invalid— 
. Government of- India Act, 1935, (25 & 26 Geo. V, 

Oh. 42, 89. 298 (1), (2), 292—E fect on Punjab 
. Alienation of Land Act. 

' Ag s. 292, Govt, of India Act, maintains in force 
all existing law till repealed or amendad, and:s. 298 
(2), excepts the main features of the Punjab Aliena- 
tion of Land Act from the general declaration in 
s. 298 (1), the general words of that declaration can 
not-be takep-as-overrjdjng andrendering invalid the 
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other provisions of the Alienation of Land Actas in 
force in 1935, which ara not expressly mentioned, 
Hence a grant of occupancy rightsin agriculturad 
land without the sanction of the Deputy Commis- 
sioner ia invalid under s. 3 (2), Punjab Land Ali@na- 
tion Act. DEPUTY Commisstoner, AMRITSAR V. RALLA 
Raw Lah, 303 
Punjab Courts Act (VI of 1918), 8. 4 (3)—Custom 

~—No specific issue framed on custom in trial 

Court~Question implied in pleading and arising 

by implication on issue actually framed—Cer- 

tificate, necessity of. 

A question of custom cinnot be agjtated in 
second appeal without a certificate, even when no 
specific igsue on the question of castom was framed 
im the trial Court provided it was implied in the 
pleadings and arose by implication on the issues 
which were actually framed and was in fact in 
direct contest between the parties at the trial. 
Nazie v, DHARAN PAL Lah, 879 
Punjab Municipal Act (Iil of 1911), ss. 49, 232 

— Sanction to build given by Municipulity to per- 

son—Municipality subsequently sup:rseded and 

sanction suspended—Notice by person to Secretary 
of State through Deputy Commissioner described 

aa under s. 80, Civil Procedure Code and a. 49 

Punjab Municipal Act — Deputy Commissioner 

also Administrator of Municipality—Notice, held 

valid and proper—Resolution or order of committee 
acted upon, if can be suspended subsequently. 

Subsequent to the granting of the parmission by 
a Municipality to a persona for building certain 
building the Municipality was superseded under 
s. 288, Punjab Municipal Act and the sanction was 
suspended, Tho person served a notice on the 
Secretary of State for India in Oouncil through the 
Daputy ‘Commissioner which was described as a 
notice under s. 80, Civil P.O. ands. 49, Punjab 
Municipal Act The Deputy Commissioner occupied 
a dual capacity oneas the Oollector of the District 


and the other as the Administrator of the 
Manicipality: 
Held, that the notice was valid and proper 


Under s, 232, Punjab Municipal Act, the Oommis- 
sioner or the Deputy Commissioner is authorized to 
gus pend the execution of any resolution or the order of 
a committee and not the resolution or the ordar itself. 
If once a resolution or order of a committee has been 
acted upon, it cannot be suspended, {nother words 
the ordər of suspeasion should bs made before the 


resolution or order is executed ani not after. 
MOHAMMAD Saari v, Sinkor MUNIOIPALITY Lah. 729 
Punjab Rellef of Indebtedness Act (VH of 


1934), 88. 13, 16 --Order under a, 13 (2), when can 
be passzd—Statement of debts furnishel — Order 
under s. 13 (2; is ultra vires ani Civil Courts’ 
jurisdixion to consider creditor's claim ts not 
barred. 

The Board is empowered to pass an order under 
sab-s.(z)ofs. 13 only if astatement.of debts is not 
furaished incompliance with a notice issued under 
gub-s, (1) and forno other reason. Where that state- 
ment had been duly furnished the order passed by the 
Board under s. 13 (2) is ultra vires aad the jurisdic- 
tion of the Civil Court tə consider the creditor's 
claim is not therefore barrel. GHULAM AKBAR SHAH 
v., RAM OHAND Lah, 702 
85. 14, 13 (2), 13 —Board, if can under s. 14 
- pass order under s. 13 (2) as penalty — Crgditor’s 

discretion to produce documents—Board’s duty. g 

Section 13 does not empower the Board to passe an 


order anger 5, 13 (2) a 9 penalty for failure to pro- 
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duce the documents mentioned ins. 14. It is left to the 
digcretion of the creditor to produce those documents 
gnly, on which he wishes to rely. If he does not 
wish to rely on a document, he need not apparently 
produce it at all, Ifa creditor does not produce any 
document,that will naturally be excluded from cone 
sideration and the Board will have to form its opinion 
about his debts on such material as he places before 
it. The Board is a Board of conciliation and not of 
adjudication and has therefore no power to adjudicate 
on the creditor's claim, but has only to endeavour to 
bring about an amicable settlement, if possible, on 
the basis of the materials placed before it. GHULAM 
AKBAR SAAN v. RAM CHAND Lah, 702 
————— 8. 16, See Punjab Relief of Indebte iness 
+ Act, 1934 s, 13 702 
Punjab Village Panchayat Act (Ill of 1922), 

$8, 22, 30, 31—Government of India Act, 1935, 

(25 & 26 Geo. V, Ch, 42), 8. 224 (2), bar of, to 

appeal or revision by High Court—Panchayat 

acting under 3, 22 is Court—Panchayat acting 

outside criminal powers given under Chap. IV— 

Ita decision if can be revised by High Court 

under 8. 489 ors 561-A, Criminal Procedure Code 

(Act V of 1898), 

Sub-s. (2) of's. 224, Govt. of India Act, does bar 
the High Court from questioning a judgment, pro- 
vided it is by an inferior Uourt and provided it is “not 
otherwise subject to appeal or revision.” When criminal 
judicial powers are conferred upon a Panchayat by 
s. 22, Panchayat Act, the Panchayat becomes 9 
part when acting in the exercise of these powers. 

There, therefore, the Panchayat acted as a Court 
within the jurisdiction conferred upon it by Chap. IV, 
Panchayat Act, the High Court would have no power 
of interference. There is, however, no finality in 
the case of orders which are not passed under 
Chap. IV, and the Criminal P. O., would apply ia 
such acase andthe High Court can interfere with 
such orders under ag, 439 and £61-A, Criminal P, O, 
Where the Panchayat arrogates to keep a jurisdic- 
tion, contrary to the provisions of the Panchayat 
Act and the case tried by it does not relate to an 
offence under s. 379 read with a. 476, I. P. 0O,, but is 
one which if punishable at all, falls under s. 406, 
I. P.O, it cannot be said that the proceedings were 
under Ohap, IV, Panchayat Act and hence ss. 30 and 
31 of that Act would not bar the jurisdiction of the 
High Oouit to interfere under ss. 439 and S61-A, 
Oriminal P, O. SARBULAND v, Emperor Leh, 128 
Rallway. &zz Contract 175 
Receiver— Transaction by partyin respect of pro- 

perty in possession of Receiver, whether void. 

_ The appointment of a Receiver operates as an in- 
junction upon the parties not to interfere with the 
tights conferred onhim by the Court, If any party 
desis withany of the properties in the possession of 
the Receiver the transaction will not be binding on the 
Receiver nor can his possession be interfered with, 
But from this it does not follow that the transaction is 
void as being opposed to public policy, Jyoti Prasad 
Sinax v, SAMUEL Menry SEDDON Pat. 17 
Rectification. Szz Deed . 109 
Registration Act (XVI of 1908), s. 17 (1) (b)— 

Endorsement and receipt relating to reduciton 
: of interest on mortgage—W hether should be regie- 

tered. 

Where both the endorsement and the recsipt re- 
date stlely to interest on the mortgage found to 
have béen paid in excess and the receipt does not 
purport to extinguish the mortgag either in whole 
br in part but only limits ths lability of the 
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mortgagor thereunder so far as the interest is con- 
cerned, it is not necessary for the endorsement 
and receipt to be registered. ModAMMAD Husain v. 
NAGESHWAR PERSHAD Oudh 434 
ss 17 (1){b} and 17 (2) (b)—Compromise 

during pendency of suit—Terms of agreement put 
in writing embodying disputes relating to property 
in suit as well as other matters in dispute—Par- 
ties agreeing that compromise decree should 
be obtained in terms of compromise—Document 

held, fell under 2.17 (2) (b) and not under s, 17 

(1) (b) and did not require registration. 

During the pendency of the suit for possession 
of 8 house the parties agreed to a compromise 
decree being passed. There were other disputes 
besides the dispute which ledto the filing of the 
suit, These disputes related inter alia to two other 
houses and the parties met to settle all their 
differences, The terms of settlement having been 
agreed upon they were put in writing in order that 
there should be no dispute with regard to them. 
The document was headed with the cause title of 
the suit and said thatit was the intention of the 
parties that the terms of the compromise should be 
embodied in a decree of the Court: 

Held, that the document in question was not 
intended to declare the rights of the parties in 
the immovable properties, but those rights were 
tobe declared in a decree of the Court. The 
document therefore did not fall within the purview 
of s. 17(1)(6) but under s. 17 (2) (b)and did not 
require registration, K, RANGANAYAKI AMMAL v. K. 





SAMPATHKUMARAN Mad. 859 
< s.17 (2) b). Sze Registration Act, 1908 
s. 17 (1) (b) 859 





- S, 17 (2) (vi)—"Proceeding” in 9.17 (2) (vi), 
meaning of-—Money suii—Altachment of immovable 
property before judgment—Compromise decree 
creating mortgage of property in favour of plain- 
tiff for securing amount dueAttached property 
does not become subject-matter of suit—Mortgage 
falls under a, 17(2) (viand must be registered 
—Compromise decree not registered—Mortgage is 
tnvalid~-Property however held liable to attachment 
in execution of decree asa money decree, K 
Meaning of “proceeding” in s. 17 (2) (wù, Regis, 

Act ig an independent originating - proceeding 

which may be contrasted with a suit, a proceeding 

that is under some Special Act. An interlocutory 
application for attachment before judgment is not 

a proceeding, and the fact that land is attached 

before judgment does not make it the subject- 

matter of the suit, It is fantastic to say that-in 
any circumstances immovable property can be 
regarded as the subject-matter of a guit merely for 

a money decree. Hence a compromise decree in B 

money euit creating a mortgage of immovable pro- 

perty attached before judgment in favour of the 

plaintiff falls within the purview of s. 17 (2) (vi) 

and must be registered, - 
Ina money suit a compromise decree created a 

mortgage of immovable property attached before 
judgment in favour of the plaintiff, for securing the 
amount due to him. The decree, however, exempted 
the defendant from personal liability in respect 
of the amount secured by the mortgage. The 
mortgage was found to beinvalid as the compromise 
decrees was not registered under s. 17 (2) (vi), Regis, 

Act: 

Held, that although the decree could -not be 
enforced as -a mortgage decree, the property in 
question could be attached in execution of the decrés 


s 


. 
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Registration Act—coneld. Res Judicata—conold, : 4 : 6 
e 
regarded as money decree, Cunoripar DavLatRaM cause of action, it was not barred by res judicata. 


MARWADI ¥. MansukebaL JASBAJ. Bom. 597 
aman 8.47 —Transfer of Property Act (IV of 
1882), s. 54—9 selling landtoD on August 7, 1934 
but deed registered on February 26, 1935—65 
selling same land to P on August 17, 1934 under 
registered deed—Suit by P for- possession against 
D—Sale deed in favour of D held operated from 
date of its execution and P got no title under his 
deed—S. 54, Transfer of PropertyAct held did not 
affect position. i 
One S sold a piece of land under a sale deed 
on August 7, 1934 to D butthe sale-deed was 
registered on February 26, 1985. On August 17, 1934 
. S again sold the same land to- P andera registered 
sale-deed of that date and P entered into possession 
but was dispossessed by D. In F's suit for posses- 
sion: 

Held, that according to s. 47, Regis. Act the gale- 
deed in favour of D operated immediately after 
its registration not from the date of registration 
‘but from the date of its execution, namely 
August 7, 1984, and hence D had a good title by 
“gale and subsequent sale to P did not give him 
any title, Section 54, T. P, Act did not affect the 
position ag saleto Dwas made by a registered 
instrument, though registration actually took 
place after the date of the sale-deed to P.and its 
registration. The sale to P was always subject to the 
sale to the D being perfected by registration in which 
case nothing would pass to the P at all, Juo Narayan 
Manto v, Bunnan Maro. Pat, 812 
Rellef. Sgn Practice. , 812 
Religious Endowment. Ses Hindu Law. 789 
—— Line of devolution of trusteeship prea- 
_ eribed by founder—Founder when can alter the 
. dine. . 

., Once a founder prescribes a line-of devolution 
.as regards the trusteeship’ in the document creating 
the trust, the founder has no right to alter the 
line of devolution of the trusteeship unless he had 
‘reserved such a power in the original document 
itself, NALLASIVAN PILLAI v. GANAPATAI MUDALIAR. 

í Mad 847 

Representative Sult, Sze Civil Proeedure Code, 

1908, O, I, r. 8. 683 
Res Judlcata. See Civil Procedure Code, 1908 O. I, 
r, 8. 688 
Sze Hindu Law—Religicus Endowment— 

Alienation. . 789 
= -Landlord and tenant—Record of Rights, if 

can supersede previous decision of Civil Court— 

Such decision when operates as res judicata, 

The Record of Kighta merely raises a presumption 
and it cannot supercede the decision of the Oivil 
Court especially when itis given aftercontest and 
on a specific issue framed in on ofany ques- 
tion, The decision operates as res. judicata and 








cannot be brushed aside by the Oourt in the ab- 
bence of any assertion of fresh arrangement be- 
tween the parties subsequent to the. decision. 


Baonanaty DUTTA y. NARAYAN Kumari Dasst Cal, 44 
Previous suit claiming pcssession as owner, 
dismissed Subsequent suit as mortgagee, if barred, 
The plaintiff fled a suit as owner and limited to 
certain reliefs, namely, a declaration of title and a, 
declaration that as owner the plnintiff was in pos- 
session. The suit wasdismissed, He filed a sub- 
sequent suit as mortgagee ofthe aforesaid property 
to enforve his mortgage : 
. Held, that since the subsequent suit was based on 
différent title, constituting an entirely different 


GUBUSANGAPPA Y BASLINGAPPA Bom. 3,05 
Rate of rent—Question pointedly raised in 
previous suit for rent and decided-~ Point is res 
judicata in subsequent suit, f g 4 
Where in a case no plea is raised as regards the 
rate of rent and no specific issue is framed and 
the Court decrees the suit at a certain rate of rent, 
the decision would no doubt not constitute as res 
judicata ina subsequent suit, but where the qaes- 
tion has been pointedly raised and embodied in the 
form of a specific issue asto the proper rate of rent, 
then the decision arrived at by the Court upon 
such issue will be res judicata in subsedfusnt suits 


for rent, MABABIR BINGH v. TIRBHAWAN BANADUR 
SINGH Oudh 75 
Retrospective’ effect. Sze Interpretation of 

Statutes ~ 2045. B, 


————-Revisoln—Evicence, appreciation of, 
trial Court—Interference with, by High Court. 
Although ina case dapending entirely on appre- 

ciation of the evidence, there should be no interference 

in revision unless the finding is perverse snd cannot 
be supported by the evidence in thé case, yet 
where the Judge has not come to any decision, and 
has recorded a finding in favour ofthe defendant 
solely because he was defendant and probably on 
the theory that when neither side could be believed 
the contention of the defendant shoald be preferred, 
the High Court should interfere when the Judge 
was considering a matter the burden of proving 
which was upon the defendant. R. T. HINGORANI 

v R, D. MANGHIRAMALANI Sind 603 

Riparian rights—Right of ripdrian owner on 

- waterway which is not public navigable waterway 
to navigate that portion of water which passes the 
property of another persons. 
A riparian owner on a waterway which is not. a 

public navigable waterway, has no right to " navi- 

gate” that portion of the water which passes the 
property of other persons. He hasa right to make 
use of the water as it passes his property, and other 
persons must not interfere withthat right of en- 
joyment, There is only a right of way along 8 
waterway, provided no easement has been created, 
unless the waterway is a public navigable water- 
way. If it isnot a public navigable waterway pre- 
sumably riparian owners own the bed of the water- 
way as far as the middle thereof, but they have no 
rights’ over that partofthe waterway which does 
‘not flow through their own land, U Kyran v. Mun 
SHEIN Rang. 401 


River— Land bounded by river—Distinction between 
tidal ard non-tidal rivers—~Boundary, determin- 
ation of, in both cases, 

Where land is said tobe bounded by a river, a 
distinction must be taken between tidal rivers and 
non-tidal rivers; in the cise of non-tidal rivers or 
streams, the houndary is in general the line of 
mid-stresm, inasmuch as, in the absence of all evi- 
dence to the contrary, the bed of such rivers and 
streams is presumed to belong to the riparian 
owners. But in the case .of tidal and navigable 
rivers in those parta of rivers where the tide flows 
and reftuws, the soil between the medium high water 
mark and medium low water mark prima- facie 
belongs to the Crown, and, therefore, the boundary 
between the bed of atidal river ani the agfoining 
land is, as a general rule, the line of medium high 
water mark, NaRotTampas HARJIYANDAS & Qo, v. 
BULSAR TOWN MUNICIPALITY, Bom, 635 
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Navigability, tests of. : 

. The geyerally accepted test as to whether a river 
ió navipeble or not is whether it allows ofthe pas- 
sage of boats at all times of the year. Narorrampas 
HARJIYANDAB & Co, v, Bursor Town MUNICIPALITY. 

‘ Bom. 635 
SaunJh! Tenure, Sse Land ténure. 429 
Second Appeal—Custom——Finding as to existence 

of custom is one of fact, 

The question whether a custom exists or not is 

-one of fact andthe findings of the Courts below 
cannot be interfered within second appeal, Narain 
Sınan v, Ner Ram All. 570 
———— Bindings of fact. 

The findings of the lower Appellate Court of fact 
cannot be properly challenged in second appeal. Raz 
RANJAN Prasad SINHA 9. KHOBHARI LAL. Pat. 456 

~N ew plea—Question whethar rent waa not 

varied during 20 years, not pressed in lower Courte 
cannot be re-agitated in second appeal. 

The question whether the rent has not varied 
during 20 years ise question of fact and when it 
was not pressed in the final Court of fact, it can- 
not be re-agitated before the High Oourt in second 

- appeal. Kuopar BIBI v. Kumar Kamanaransan Roy. 

. Cal. 77 

---—— Question of fact--Negligence. 
e The question of negligence is & question of 
-fach Rampas Toranpas w, SuxkurR MUNICIPALITY 
Sind 494 
Question of law —When can be raised for 

first time in second appeal —N.-W. F. P. 

“A pure point of law can be raised even in second 

.appeal provided no evidence is required for deciding 

it. The decision of the point whether the parties are 

governed by Muhammadan Law or custom does not 
require any evidence and therefore, it is permissible 
to allow the party to raise itin second appeal. 

Fazt Hag DILZADA v, Dawar SBAH Pesh. 343 

Sentence. See Criminal trial 579 

Sind Encumbered Estates Act (XX of 1896), 

-~ $8, 32, 19.—Liquidation scheme sanctioned by Com- 

missioner, if can be cancelled by him under s. 32 
— Effect of cancellation—Relinquishment of man- 
agement— Effect, 6 3 

It is true that there is no specific provision in the 

Act, whereby the scheme can be cancelled once it has 

been sanctioned, but there ig nothing in the Act to 

prohibit it or inconsistent with it. Section 32 must 
be read with s. 21, General Clauses Act and when so 
read s. 32 gives power tothe Commissioner to cancel 
the liquidation scheme which he has sanctioned and 
when such a scheme has been cancelled the position 
of the estate reverts to the position occupied under 

s. 19 of the Act before tle liquidation scheme was 
sanctioned, On relinquishment of management by 
Oommissioner after the cancellation of the liquidated 

echeme, proceedings, processes, executions and attach- 

ments which were stayed or suspended under s., 9 of 

the Act and the debts and liabilities barred by s. 14 

shall revive. Rurchanp AMRITLAL V. JAMALUDIN 

DouLATKAAN KHUHRO Sind 454 

Sind Frontler Regulation, ss. 20 to 26. Sen 
Oriminal Procedure Oode, 1892, s. 397, Broyles é 2 


Specific Rellef Act (1 of 1877), 8. 42—Suit for 
declaration of non-paternity and non-liability in 
e consequence, to fay maintenance, if covered by 
s, 429 ` 
~A sui? for a declaration of non-paternity and of 
non-Wability in consequence to pay maintenance, does 
lis ufider s. 42, Specinc Relief -Act as the declaration 
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affects not merely the plaintifi’s legal.character but 
also his liability to pay the smount of maintenance 
in question, which is property, 8, 42 properly covers 
not onlya declaration to assert a positive right but 
a declaration to negative tha right asserted by the 
defendant against the plaintiff which affects the plain- 
tiff's property, that is to say the liabilities to the 
plaintiff's estate. U ARZETNA v, Ma Kyrn Sawa 

Rang. 439 
Stamp Act (Il of 1899)—United Provinces-~practice 

—Case under Stamp Act~Uniformity of views 
in Oudh & Allahabad, | K 

Uniformity between the Oudh Chief Oourt and 
the High Court at Allahabad is clearly desirable in 
a case under Stamp Act affecting the revenue of 
the Province unless there appears some strong res- 
son for declining to agree. NAIRULNIssA ?, AKETIAR 
Hussain Oudh 717 
——— 8, 35—Document not basis of suit, not 

being instrument of obligation—Whether can’ be. 

used as piece of evidence im support of plaintizf’s 
allegation. ai 

Where the unstamped document was not the basis 
of the suit, it neither being used by the plaintiff 
as an instrument ofobligation nor as an acknow- 
Iedgment to extend limitation but the suit is to 
enforce an oral promise to pay the amount which tha 
defendant had failed to account for, the document 
produced can be used as a piece of evidence in 
support of the plaintiff's allegation, Mapnaokao 
NARAYANRAO v, HANMANT Nag. 891 
—8, 35—Held on construction that document 

was not promissory note and being insufficiently 

stamped could be valinated by levy of penalty. 

It is necessary to look into the terms of the docu- 
ment and the surrounding circumstances to see whe- 
ther it was intended to bo a promissory note in “the 
sense of ite being intended to be used as a negotiable 
instrument, The mere use -of the words “I promise 
to pay“ would not necessarily make ita promissory 
note, : A 

A document described as a promissory note wds! iù 
the following terms: “On demand I promise to 
pay to Mrbusesersesesese sassen tho sum of Rs, 950 only 
which I have taken this day as a loan in cash 
without mortgaging anything with interest ab the 
rate of Re, 1 per cent, per month; the whole capital 
as well as interest will be repaid by three years from 
the date. IfI failed to repay within the time I shall 
pay interest at 13 rupee per cent, per month” : 

Held, that the parties did not intend the document 
to be a negotiable instrument and thatin reality it 
purported to incorporate only the terms of an oral 
agreement, It could therefore be validated on levy of 
the penalty as it was insufficiently stamped. GAN- 
PATDAS p. HARIVALLABH Neg 513 

8,35 (a) (1), (Vil), as amended by United Pro- 
vinces—Lease creating monthly tenancy terminable 
on month's notice not mentioning any period -of 
duration whether falla under s. 35 (a) (i) or 

8. 35 (a) (vii), i 

A lease with reference to a monthly tenancy ter- 
minable by notice on either side is nota lease for 
B term less thana year buta lease for an indefi- 
nite period or term, A lease creating a monthly ten- 
ancy, terminable on a month's notice, and not 
mentioning any period of duration ofthe lease, is 
not a lease ‘purporting to be for a term of less 
than one year’ and does not fall under Arb, 35 (a) 
(i) of the Stamp Act. Such | leases are not leases 
purporting to be for a term of lesa than one year 
and.do not fall under Art. 35 (a) G) of the Stamp 





. 
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Stamp Act—coneld. 


-Act but fall, under Art. 35 (a) (iv) which is now 
Art. 35 (a) tviii) (as amended by United Provinces) 
. which relates to cases where the lease does not 
purport to be for any definite term, and such in- 
.8truments should not be admitted in evidence with- 
„out the payment of duty and penalty under s. 35. 
NAIRULNISA v. AKHTIAR- HUSAIN Oudh. 717 
Sch, LArt. 1—Admission of correctness of 
: account, whether acknowledgment to supply evi- 
dence of debt within Art. 1, Sch. I, Stamp Act. 
An admission of the correctness of accounts is 
not the same as acknowledgment of liability. 
‘The debtor's admission taken on a memo sgo 
that he might not subsequently dispute its correct- 
ness cannot be regarded ss an acknowledgment 
under Sch. J, Art. lof the Stamp Act executed to 
- supply evidence of the debt. MADHAORAO NARAJANRAO 
“GHATATE p, HANMANT Nag. 891 
‘Stay—Stay application should be made to 
original Court and not to Appellate Court, though it 
-can grant stay, 
Although an Appellate Court has jurisdiction to 
. grant a stay order, itis desirable that in the first 
‘place an application to this effect should be pre- 
ferred in the original Oourt, Fim Banu Lan 
GIRDHARI LAL v. Koruman All, 543 
> Succession Act (XXXIX of 1925), 5, 37. 
Sze will, 665 
z s, 37. Srs Burma Laws Act (XIII of a 


8.13 9 
8, 218 (3)—Word ‘creditor’ 











includes Muham- 
- -madan widow whose dower is unpaid but not (her 
creditors. 

The word 'ereditor' in s. 218 (3), Succession Act in- 
tludes a Muhammadan widow whose dower is un- 
paid but does not include the widow's credi- 
tora, SAIBANI v, MAHAMUDALLI Nag.286 
$. 222—-Appointmeñt of executor by neces- 

sary implication is matter.of construction for Court, 

An executor by necessary implication is also some. 
times called an executor according té:the tenor of 
the will.- The appointment of such an executor is a 
question of construction for the Court and may be for 
a limited purpose. 5, VENKATARAMA IYER v. BUNDA- 
RAMBAL Bom. 665 
8.228. Sre Succession Act, 1925, s. 241 
: 381 
—— 58, 237, 238—Loest will—Hesentials to be 

proved by gerson relying on— Codicil dependent on 

will— When can be admitted to probate. 

A person relying on a lost will must not only show 
that there was a will but also show what were ita 
terms ; and it will be quite impossible to admit to 
probate a document as acodicil when the terms of the 
codicil will be incapable of being carried out without 
independent knowledge of what was in the alleged 
will, Cysty, Mies 1D’ ATTAIDES Rang. 690 
8. 241—Grant under s. 241 subsisting— 

Administrator under s. 241 is legal represèntatire 

of deceased and has all powers of administrator. 

So long as any grant made under s. 241, Succession 

Act, is subsisting, the administrator under this 

fection is the legal representative of the deceased 

and has all the powers of an ordinary: administra- 
tor. S. VENKATARAMA IYERV, SUNDARAMBAL Bom. 665 
s : ss." 241, 228—Construction— Person possess» 














oe ing. property in India dyingin England leaving 


- will appointing executor in England—Eaecutor 
‘1 obtaining probate in England and applying in India 
> through agent for grant of letters of administra. 
- tton—Agent, if entitled to letters of administrativn 
-under s. 241 on application with copy of will annexed 


INDIAN CASES 


1941 


Succession Act—concld. è 2 i 
d 

—S. 228, whether applies—Furnishing of security, tf 

condition precedent, - - 

Tt could not have been the intention of the Lefis- 
lature to compel an executor living abroad to come 
to this country to take out letters of adminiettration 
personally when he has obtained probate of the Will 
in his own country. Section 241, Succession Act must 
be read as covering an application for letters of 
administration with a copy of the wil] annexed when 
the original cannot be produced because it is held 
by a Court abroad as the result of that Court having 
granted probate, 

Where therefore a person possessing property in 
India dies in England leaving a will by which he 
appoints a person to be his executor, who after 
obtaining probate of the will in England grants 
power-of-attorney toa person in India to enable him 
to apply as his agent, the agent is entitled -to the 
letters of administration on an application under 
s, 241 with a copy of the will annexed, Furnishing 
security is not a condition precedent to the granting 
probate as s. 228-has no application to such a case. 
In re WILFRID HAZBLL BELL Mad, 381 

ss, 242, 241—Ezecutor absent from pro- 
vince — His attorney applying .‘for letters 

Application falla under s. 241 and not a. 242, 

Section 242, Succession Act, applies where any 


` person who is entitled to administration in case of 


intestacy, or a universal or residuary legatee, or the 
representative of a residuary legatee or a legates with 
beneficial interest, or a creditor of the deceased is 
absent. In the absence, of any one of these, letters of 
administration with the will annexed may be grant&d 
to his attorney or agent limited as mentioned in 
s. 241.. An application for the grant of. letters of 
administration by the attorney of an executor who 
is absent from the province falls under s, 241 and not 
a. 242, 8. VENKATABAMA JYER p, SuDARAMBAL 
Bom. 665 
s. 248 — Will appointing executor for limit- 
ed purpose only = Direction that executor should 
carry out general duties of executor is not neces- 
sary. 

It is not necessary, when an executor is appointed 
for any limited purpose specified in the will, that 
there should bean express direction that he should 
also carry out all the general duties of an. ex- 
ecutor. B, VENKATARAMA IYER Y, SUNDARAMBAL 

Bom. 665 
—— §.284—Careat if can be sustained on 
ground that property is joint family estate, 

A testamentary Oourt dealing with the question 
of issuing a grant of probate, is concerned to see 
whether the will is duly executed os required by 
law bya testator of sound and disposing state of 
mind. In case of grant of letters of administration 
the Court has tosee that the person properly en» 
titled to represent the estate of the deceased accord- 
ing tothe Succession Act has come to Court, and 
is given the grant, lbisno part of the duty of the 
testamentary Judge to consider the question of title 
to property, A caveat cannot be sustained on the 
mere ground that the property which is attempted 
to be disposed of by the deceased by the will or in 
respect of which letters of administration are asked 
for is joint family estate. A caveator should file a 
suit to establish his title to the property, and if 
adequate grounds are made out, toobtain the ap- 
pointment of a Receiver or an injunction against the 
administrator. Bar PARVATIBAI vy. RAGHUNATE® LAKSH- 
MAN { -* Bome681 
———— 8,301, Ser Promissory note $60. 
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Surety Easy of-—Surety undertaking to pro- 
duce property of defendant or deposit ita value 
on suit being decreed—Suit dismissed under O. IX, 


x, 8, Oivil Procedure Code (Act V of 1908) but subse-- 


quently restored and decreed--Dismisaal of suit 
“underO, IX, r. 8, if decree, absolving surety’s 
Liability—Surety's liability after subsequent decree. 
rety bonds are to be construed primarily upon 
the-terms used in the dooumént and, in respect of 


any matter on which the bond is silent or ambiguous, _ 


by a reference tothe various rules and lawsand 
practice which apply in such cases. - 

“ Upon an application by plainti for attachment of 
defendant's property before judgment a surety exe- 
cuted a bond undertaking to produce the property or 
to deposi# its value in Court on the suit being 
decreed. The suit was dismissed for defdult under 
Q. IX, r. 8, Civil P. O., but was subsequently restored 
and decreed. The plaintiff sought to enforce the 
surety's liability under the bond : 
`- Held, that when the suit was dismissed for default 
that dismissal did not amount to a decree within the 
meaning of s. 2 (2) (b, Civil P. O., and did not deter- 
mine surety’s liability. The surety was therefore 
liable under the bond on the suit being restored and 
decreed. If however, the plaintiff failed to apply 
for restoration within limitation, the surety would be 
absolved. PANNALAL PU, ABDUL KARIM IBRAHIM 

Nag. 348 

Surety bond. Srs Deed 348 


Tort—-Negligence—Storing in house articles liable 
to spontaneous combustion— Duty of occupant to 
keep efficient watchman and fire equipment ready 
eat hand. 

Where a house isbeing used as a dyeing factory 
and large quantities of chemicals and mordanted 
yarn, that isyarn in the process of being dyed, are 
being stored in different parts ofthe building these 
articles . being liable to spontaneous combustion, 
i-is the duty of the person in occupation to have 
efficient watchmen to guard against spontaneons 
combustion and to have all reasonable fire equipment 
ready at hand. V. B. Narasmmea AYYAR v. ALLU 
KRISHNA AYYAR Mad. 85 


Negligence—Suit for damages against 
Municipality for damage to plaintiff's houssby 
water from burst pipe—Essentialsto be proved by 
plaintiff—Preaumption. 

In a suit for damages againsta Municipality for not 
maintaining in proper order, the water pipes, it is 
not enough for the plaintiff to prove that there was a 
Municipal water supply, a burst pipe and his house 
damaged by the water escaping from the burst pipe. 
It is for him to prove the Municipality's liability to 
pay compensation. He must show that the Munici- 
‘pality did not exercise the powers conferred upon them 
by the Legislature with reasonable care and skill, 
The Municipality cannot be ssid to be negligent 
bécause they had not, according toa technical book 
produced in Oourt, fitted or had not proved that they 
had fitted air valves, scour valves, reflux valves, 
safety or relief valves or sluice top valves, The water 
supply andthe pipes which convey it being under 
Municipal management and control, a presumption 
arises, if damage arises from accidents which in the 
ordinary course of things, with proper care, would 
not occur, that there was want of care in the absence 
of explanation by the defendants, yet other facts 
beyond the control of the Municipality have to be 
taken into account when dealing with sach cases, 
Where tlf Municipality have shown, that the pipes 
were? laid” and the system maintained with 
reasonable care and skill, the plaintif must fail 
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unlesshe can adduce evidence to the contrary. 
RAMDAS Tapanpas v. Sxxua MuntorpauityY Sind 494 
Transfer of Property Act (IV of 1882), 8. 6. Sza 
Transfer of Property Act, 1882, s. 54 367: 
8, 8—6. 8, object.of. : 
Section 8, T, P. Act, is not intended to lay down . 
any rulas as to what words are necessary to effect a 
transfer of any particular kind of property. What 
property is actually conveyed by a particular. deed 
depends upon its own terms, Jyoti PRASAD SINGH $. 
BAMUEL HENERY SEDDON Pat.17 
5.9. Sue Transfer of Property Act, 1882, 
s. 54 | 367 


s. 41—Nature of title acquired by purchaser 
from ostensible owner with notice of real title, 
It cannot be said that under s, 41,T. P. Act, a pur- 

chaser from the ostensible owner who purchases with 
Notice of the real title acquires no title. He acquires 
a title which is voidable at the instance of the real 
owner and untilhis purchase is avoided, he can deal 
with the property. Pornenpu Nats Taaors v. HANUT 
Motz Dogar Cal. 416 
— 8, 41—Purchaser or mortgagee "merely 
entrusting enquiry into title to solicitor-~Whéther 
can be said to haveacted in good faith and with 
reasonable care. h = 
It cannot be said that a purchaser or a mortgaged 
has acted in good faith and with reasonable care 
simply because he entrusted the enquiry into title 
toa solicitor whom he trusted and only completed’ 
the transaction after he was told by his solicitor 
that everything was right. Poanenpo Nata TAGORE 
v, Hanut Muni Dogar Cal, 416 
——— 8. 41—Question whether transferor held 
himself out aa ostensible owner and transferee 
made proper enquiries is one of fact. ; 
A finding on a question whether a transferor did 
at any time hold himself out as an ostensible owner 
and induced the transferees to believe him to be 
the sole owner of the property and whether they 
made proper enquiries is a finding of fact, NANURAM 
v, RADBABAL Nag. 630 


S. 41S. 41, object and applicability, 
Section 41, T, P. Act, is negative in form, Tha 
object of the Legislature was to define the limits of 
protection ofa purchaser from an ostensible owner: 
as wellas the limits of the disability of the real 
owner. Saction 41 itself may be limited in its terms 
tothe position of the real owner as against the pure 
chaser for consideration from the ostensible owners: 
In terms it does not apply either to voluntary trans- 
fers by the ostensible owner or tothe rights of the 
successors-in-interest of ths real owner or.to the rights 
of subsequent purchasars from volunteers or from 
first transferees for consideration from the ostensible 
owner. The rights of such successors-in-interest or 
subsequent transferees are to be determined on 
general equitable principles. If the first transferee 
from the benamidar is a bona fide purchaser for valua 
without notice, he acquires good title and any trans- 
feree from him withor without notice ofthe real: 
title would in equity acquire a good title. If the 
first transferee be either a volunteer or a transferee 
for value but with notice, a bona fide transferee from . 
him for value without notice would inequity be still 
protectadon that principle. Purnenpu Nara TAGORE 
v, Hanor Motu Doaak Cal. 416 
s, 43. Ber Contract Act, 18729, s. 195 281 
s. 52—Lis pendens—Suit by widow for. 
maintenance claiming charge on certain property— . 
Sale, by member, of suck property during pendency 
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. of suit for discharging husband's or joint family 
debte—Shle; if affected by lis pendeng, 

Where a widow files a suit for maintenance 
claiming to make certain property a chargefor the 
maintenance, the sale by a member of the family 
of- such property during the pendency of the suit 
is affected by lis pendens even if the sale is for the 
discharge of her husband’s debts or the debts of 
the joint family. GANGABAT PANDURANG DoMBE v. 
PAGUBAI Narayan Kore 5 Bon, 257 
—— 8. 53—“Fraudulent transfer" — Transfer 
. without consideration, if fraudulent — Motive 
` of transferor —Donee gifting property leaving 

sufficient to meet creditors’ clains — Burden to 
show that transfer came within 3.53 — Transfer 

held not proved fraudulent. 

The burden of proving that the transfer is 
fraudulent within the meaning of s. 53, of the T. P. 
Act lies on the creditors. The word “transfer” 
used in s. 53, T. P. Act is comprehensive enough 
to embrance within its purview allkinds of trans- 
fers, whether with consideration or without consi- 
deration. The word “transfer” is not qualified 
by any words restricting it either to transfers 
with consideration or without consideration, but 
applies to both kinds of transfers, The crucial 
question, howeyer, under the section is one of 
determining the intention and motive underlying 
the transfer. The mere fact that a transfer is 
executed without consideration, as in the cage of a 
gift, will not necessarily lead to an inference that 
the transfer was made with intent to defeat or 
delay the creditors of the transferor. Each case 
must be examined on its own merits and it must 
be found, upon a consideration of the entire circum- 
stances surrounding the execution of the deed of 
transfer, whether it was brought about with a 
fraudulent intent or otherwise. A transfer made 
merely with intent todefeat an anticipated execution 
specially where there is no suggestion or evidence 
that. the donee was a privy to the alleged fraud 
is nota transfer of property made with iatent to 
defraud, defeat or delay creditors within the meaning 
of s .53 of the T. P. Act. What the section 

‘ invalidates is a transfer which removes the whole, 
or a part, of the debtors property from the creditors 
as = poarts we corey of the debtor, ‘ 

eld, that the creditor failed to discharge t 

burden of showing thatthe transfer was NA Yan 
within the meaning of s. 53, RAM Raz SINGH v, Lau 
OBANDRA PRATAP SINGH | Oudh 619 
—— 8.53—Gift by husband to wife~Suit under 

section for declaration that transfer is to defraud 

creditors— Burden of proof—~Crucial question in 

such cases—Paying of exisiing debts and not 

incurring fresh debts after execution of deed of 
` gift--Whether negatives intention to defraud, 

In a suit for a declaration under s, 53 of the 
T. P. Act that the gift by a husband tohis wife is 
fraudulent and fictitious, having been effected to 
defraud the donor's creditors, the onus of proving 
that the gift isfraudulent lies upon the plaintiff, 

Where, &person executes a deed of gift in favour 
of his wife and a subsequent creditor brings a suit 
for:a-declaration that the deed was executed 
fraudulently in order to defeat and delay the credi- 
tors, the cruicial question is one of intention to 
defraud the creditors andthe facts that all the 
creditors existing at the date of the deed have been 
paid off before the institution of the suitand that 
no fresh debts were incurred by ‘the donor for 
about three years after the execution of the deed 
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even though not conclusive, afford a very strong 


evidence negativing the intention to defraud. 
ABDUL RAHMAN, OFFIOIAL REOBIVER v, N. Suntan 
Oudh 96 


Braam 
e §, 53-A~—Defence under section—If can be 
ratsed for first time in second appeal. 4 

A defence under s. 53-A of the T. P. Act ought 
to be raised in specific terms, as it involves ques-: 
tions of fact and a defence which involves such 
questions of fact cannot be allowed to he raised for 
the firat time in second appeal. Mp. SRRAJUL Hagos 
v. Dwisenpra Mousn SEN GUPTA Cal. 751: 


s. 53-A—Part performance—Doctrine of, 
whether exists apart fromastatutory enactment. 
Quere.—Whether the equitable principle of part. 

performance could be said to ‘exist in India apart 
from statufory enactment, so as to override the 
express provisions of statute law, such as the T. PY 
Act and the Regis. Act. Mp, SERAJUL HAQUB v. 
DWIJENDRA Monan Sun GUPTA Cal. 751 

s, 53-A— Section affects substantive rights. 

Section 53-A, T. P. Act, does not merely lay down 
a rule of procedure but affects substantive rights. - 
Mo, SERAJUL Hague v. Dwigsnpaa Mosan BEN GUPTA 

>. Gal. 751 

S.53-A—Transactions completed before 
April 1, 1930—Section applies. 

Section 53-A would apply retrospectively to trans- 
actions completed before April 1, 1930, being the 
date of commencement of the Amanding Act of 1929, 
which introduced the section, except that the section 
would not apply to such transactions which were 
the subject-matter of pending actions on that date. 
Mop, Sarason HAGUR v, DWIJENDRA Mogan SEN GUPTA 

Cal, 751 

S$. 54—Righis of mortgagee, in immovable 
property, if tangible—Their transfer without 
written inatrument. 

There is a wide diflerence between a transfer 
made by a mortgagor and a transfer made by a: 
mortgages. What the mortgagor has is the land 
which is immovable, tangible property and property 
of which possession can be delivered. What a 
mortgagee has depends tosome extent on the kind 
of mortgage but is broadly stated in s, 58, of the T. P 
Act. “A mortgage is the transfer of an interest in 
specific immovable property.” That interest, (at 
any rate in mortgages which do not involve the . 
immediate transfer of either legal title or posses- 
sion) is an intangible right in immovable property 
and cannot be transferrei prima facie without a 
written instrument. G[BDHAR V, MOTILAL CHAMPALAL 

Nag. 556° 


anaman S, 54. —Tenants-in-common — Transfer of 
title ta another--Mode of. 
If the titles are distinct as they are when per- 


sons hold as tenants-in-common, then’ title cannot 
be handed on to another except in one of the ways 
expressly permitted by law. GIRDHAR v. MOTILAL . 
Ov AMPAQAL Nag. 556 ` 


ss, 54, 6, 9— License to aell eleetrictty can 
be transferred without registered instrument, 

The “other intangible thing” referrad to ia s, 54, 
T. P. Act is intended to embrace those imponderables 
which are related to immovable property such as, for 
example, a reversionary right, There is nothing in 
the Section or Act to justify the conclusion that all | 
licenses which are intangible things ean gåly be . 
transferred by a registered instrument. [here ig no 
law which expressly enjoins that thetransfer ob a 
license to sell electrioiigy esp be effeeted only by-- 


e 
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e 
written or registered document. Manmosan Das v. 
OFFIOIAL LIQUIDATORS All. 367 
—*—§ 8, 55 (3)—Land sold to different persons 
‘-in different lots— Plaintiff purchaser of lot of 
greatest value and also last lot held entitled to 
fossessicn of title-deeds.. 

From time to time parcels of large area of land 
were sold to different persons in separate lots. The 
plaintif who was the purchaser of the last lot and 
also, of a lot of the greatest value claimed a right 
to the title-deeds-of the vendor. The vendor con- 
tended that he had given a covenant to different 
purchasers tə produce title-deeds, and because the 
plaintiff is the purchaser of the last lot he was not 
entitled to possession of the title-deeds: 

. Held, that s. 55 (3) covered the case and the 

plainsiff was entitled to possession of the title-deedd. 

KHANDERAO SHIVAJIRAO GAEKWAR v. D, D. Romer 

. ` Bom 845 

————— $.67—Stipulation in mortgage that it 
could be discharged oniy by paymens beyond fruit 
season—Deposit in Court during fruit season, 
held valid. 

A stipulstion in a ‘mortgage deed provided 
that the mortgage could be discharged only by 
payment beyond the fruit season. The deposit 
however, was made in Court while tho fruit season 
was still on : 

Held, that the deposit was valid asit was open 
to the mortgagee to wait till the fruit season was 
over. before he withdrew the deposit when it was 
not shown that the mortgagors made’a condition of 
tHe deposit that the mortgagee was to take out 
the money forthwith in satisfaction of his dues. 
Horay KRISHNA NASKAR v. Basar Buvsan PURKAIT 

| Cal. 781 
S. 76 (b)—Mortgage with possession —Mort- 

gaged property taken by mortgagor on lease— 
Deed providing for interestand that rent would be 
credited towards interest and deficiency to be 
recovered as tnterest—Default by mortgagor in 
payment of rent and right toa recover it time 
barred—Principle of s. T6 (b), held did not apply 
and mortgagee was entitled to recover interest, 

A mortgagor executed a mortgage with posses- 
sion but onthe same date he took the mortgaged 
property on lease from the mortgagee, There 
was a distinct stipulation in the deed that the 
Principal sum was to bear interest atthe certain 
specified rate at six monthly rests and it was agreed 
that though the mortgagor had taken the mortgaged 
properties on rent, the income actually received by 
the mortgagee would be given credit for and that 
if the full amount was not received the mortgagor 
would be liable to make good the deficiency in the 
interest The mortgagor made a default in pay- 
ment of rent and the right to recover the rent was 
time-barred : 

Held, that the principal obligation of the mort- 
gagor was to pay interest and the provisionto pay 
Tent was merely supplementary to, and notin sub- 
stitution for that obligation, The general rule laid 
down incl. (b) of s,76, T. P, Act, therefore, was not 
applicable to the facts of the case, Further the 
default was primarily of the mortgagor himself 
agit was he who wasto pay rent at the stipulated 
rate at specified intervals 
be allowed to take advantage of his own’ default 
and urge that the mortgagee, who did not sue him, had 
lost his @rimary right to recover interest. GHULAM 
Movamman p. RAJESHWAR Lah. 505 

*— 88, 82,;100—Maintenance charge-on two 
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properties—-Chargeholders allowing remedy against ` 

one to be lost~ Liability of other propetty, extent 

Where two properties are burdened with a main- 
tenance charge and the charge holders have by their 
own negligence allowed their remady to be lost as 
against one of the properties they cannot claim as 
against the other property to - recover anything ' 
more than a proportionate share of the original 
maintenance charge. Asia Becom v, RAGUBAR DAYAL 

Oudh 327 

$8,83,67—Mere deposit, if extinguishes 
morigages’s rights — Words “as herein after: 
provided" in s 67 Srefer to deposit accepted and 

acted upon by mortgagee under s, 83 

Section 83, T. P., Act shows that just as theright ` 
to make the depcsit is optional with the mortgagor, 
so is it optional with the mortgagee to accept it 
in satisfaction of his dues, It is only when the 
mortgagee has signified his “willingness” to accept 
the money deposited in full discharge of the 
amount due on his mortgage and accepted the 
Money accordingly that the deposit under this. 
section becomes efective for the purpose of extingu- 
ishing the liability ofthe one party aud the right 
of the other. The mere act of the mortgagor in 
making a deposit does not cause an extinction of the 
security as if there has been valid satisfaction. 
That result can follow only when the mortgagee ' 
applies for and receives the money in terms ofthat « 
section. The words, “as hereinafter provided” in 
8, 67, T. P. Act make it perfectly clear that a 
deposit under s. 83, in so far as it is contemp- 
lated in s. 67 must mean a deposit which has 
been accepted and acted on by the mortgagee in 
terms of s, 83, 

Where therefore a deposit made by the mortgagor 
in Oourt which ig not available to the mortgagee ` 
when he applies to withdraw it, having been with- 
drawn by a Pleader, without the mortgagee’s 
authority and paid to some one else, is not a legal 
deposit within the. meaning ofs. 83. Horay Krisana - 
Naskar v, Sasar Bavsan PURKAIT Cal. 781 

ss, 91, 92—Subrogation—Right to, when can 
be claimed—~Voluntary payment, if carries with it 
rightof reimbursement, 

An officious or voluntary payment carries with it 
no right of reimbursement or of subrogation. 
It isnot in every case in which a man has benefited 
by the money of another, that an obligation to repay - 
that money arises, The question is not to be deter- 
mined by nice considerations of what may be fair or 
proper according to the highest morality. Tə support 
such a suit there must be an obligation, express or im- 
plied, to repay. Subrogation as a matter of right, is 
never applied in aid of a mere volunteer. Any one 
who is uader no legal obligation or liability to pay the 
debt, isa stranger, and, if he’ pays the debt, he is a 
mere volunteer, Ras BAHADUR SINGH v. Nar SINGa 
MIRA Oudh 712 
8. 92. Sen Mortgage 58 
8, 32—Para, 3to 8. 92 introduced by Amend- 

ing Act XX of 1929, if retrospective in operation. 

Quære.—Whether para, 3 of s. 92 of the T. P. act 
which was introduced in the T P. Act, by the Amend- | 
ing Act XX of 1929, is retrospective in its opera- 











tion, Ray BAHADUR SINGH v, Nag SINGH MISRA < 
- Oudh 712 

~ s. 100. See Transfer of Property Act, 1882, 
B, 82 327 


$,100—Applicability to auction sales— 
Auction-purchaser is subject to same equities aa 


. 
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judgment-debtor was —Property over which there 

waa charge purchased by simple morigagee in 

execution of his decree—He | purchases subject to 
charge—S. 100 does not help him. 

Section 100 of the T. P, Act does not apply to 
auction sales. What is sold in a Court sale is the 
right, title and interest of the judgment-debtor; 
so that the auction-purchaser is in no better 
position than the judgment-debtor himself, and he 
is therefore subject to the same equities as the 
judgment-debtor was. In a private sale without 
notice, on the other hand, the purchaser is not 
subject to equities at all, - f ; 

» Hence a simple mortgagee purchasing property 
over which a female had a charge for her meinten- 
ance, in execution of his own decree purchases 
it subject to the charge. Evenif he is treated as a 
simple mortgagees. 100, T. P. Act does not help 
him, for, he cannot by any stretch of the imagina- 
tion be considered to have the property in his 
hands within the meaning of Proviso to s. 100, 
ARUMILLIE SURAYYA © PINISETTI VENKATARBAMANAMMA 

Mad. 47 
` $, 100—Charge created by compromise 

decree, whether on contemplated by s. 100. 

A contract between two partiesis nevertheless a 
contract because, it is embodied in a decreas, 
Hence acharge created by a decree in pursuance 
of an agreement between the parties would be a 
charge created by act of parties, and, consequently, 
‘one contemplated in 8, 100, T. P, Act, BASUMATI 
Kurr v. HARBANSI KUER Pat, 66 
s, 100 -Charge created by decree —If can 

be enforced against subsequent transferee for 

valuable consideration and without notice of 
charge. Pui 

Obiter:—Where a particular right is charged on 
specific immovable property by a decree of Court, 
such right cannot be enforced against a subsequent 
transferee for valuable consideration and without 
notice ofthe charge. Basumatr Kurr v. HARBANSI 


Kurr Pat. 866 
s. 101, Ben Mortgage 58 
-——— $ 108—Doctrine of privity of estate, if 
applies in India—Requirement, for ita applic- 
ability. ; 
Bection 103, T. P. Act, suggests that the doctrine 
of privity of estate can be invoked in India, For the 
application of the doctrine of privity of estate all that 
is necessary to be found is whether possessory title 
has passed or not and the question whether possession 
haa been taken is immaterial. Consequently a lessor 
can hold the assignees from his lessee liable for 
royalty even’ though they may not have obtained 
actual possession under the assignment. Jyot1 PRASAD 
Sines v. SAMUEL HENE8Y SEDDON Pat, 17 
8.128—"Universal donee" — Donor 
gifting away whole property—S. 128, does 








not 
not 


a ieee 
Where a deed of gift by a person in favour of his 
nephew related only to a village leaving another 
village though heavily encumbered and other pros 
perty such as exproprietary tenancy rights, house 
hold goods,, ete. to the donor,the donee cannot be 
called a universal donee, and to such 8 cases, 128, 
T, P, Act is inapplicable. Ram Ras Sinaa v. LAL 
HANDRA PRATAB DINGA Oudh 619 
Trial by Jury. See Criminal trial 888 
Trust- Breach of—Plaintif drawing hundi pay- 
able to bearer S on Bank, and endorsed to be 
credited to ceriain charities —Bank opening account 
in name of charities—Subsequent ‘transfer of 
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iJ 
amount in favour of S on account of overdraft 

—Suit by plaintiff against bank for refund te 

charities of money on ` footing that S committed 

breach of trust and that Bank had notice of it~’ 

Burden to prove that B acted within authority — 

Limitation applicable to suit—Time, when rubs 

— Limitation Act (IX of 1908), Arts, 120, 36 — 

Consent of Advocate-General to suit under a. 92,° 

Civil Procedure Cade (Act V of 1908), if required. 

The plaintifis who had a Banking account with the 
defendant Bank, drew up certain hundies on the Bank, 
The hundies were given to oneSon account of the 
plaintiffs’ share in certain charities, Though made 
payable to bearer they were headed with the ename of 
the charity concerned under the word “eredit'"—~that 
is, showing the charity as the partyor account in whose, 
favour they were intended. They were taken by S 
to the Bank and the Bank endorsed each with a state- 
ment thatthe amount with interest to date had been 
received, The Bank credited these sums in each case 
to an account in the name of the charity concerned, 
though Shadhad an account with the Bank. The 
monieg remained at the credit of the charities with the 
Bank until the time they were transferred to the 
credit of S's account to pay up the overdraft of S and 
the accounts in the name of the charities were closed. 
The plaintiffs sought to make the Bank liable to 
refund tothe charities the money received by it in 
reduction of S's overdraft on the footing that this 
application of the money wag a breach of trust on the 
part of S of which the Bank had notice and 
by which the Bank had profited, 

Held, that though a Hindu religious endowment is’ 
not technically for all purposes in the same position 
as an English trust and its property is not vested in 
its manager as trust property is vested ina trustee, 
such differences were of smallimportance for the pur- 
poses of the present cease. The Bank in appropriat- 
ing the charity moneys to itself was taking 4 transfer 
of property whichin equity it would be bound to 
restore to the charities unless it could show that S, 
had authority to use these fundsto pay off his over. 
drait, In that event no doubt the transfer which 
seemed onits face to be highly improper would turn 
out tobe justified. It availed nothing to dispute 
whether the transfer was due moreto S's desire to 
put his account in credit or to the Bank's desire to ba 
repaid. The burden of proving the nature and extent 
of the authority of S was on the Bank and the Bank 
failed to discharge the burden. The discharge of an 
overdraft on this particular account did not come 
within the scope or intention of any authority given 
by the plaintiff to S “to invest the trust funds in his 
own business”. The disappearance of the money 
into this account would not among ordinary business 
men be deemed an “investment” of the money and the 
Bank had not succeeded in showing that S acted 
within any authority given to him whenthe hundé 
were handed over. 

Held, also, thatthe claim against the Bank was not 
that a breach of trust was committed by it but that it 
took the trust property by a transaction with S which 
wasa breach of trust on his part and with notice that 
it was a breach of trust, So, to such a case Art. 36 of 
the Lim. Act, did not apply but it came under 
Art, 120 which prescribes a period of six years from 
the time “when the right to sue accrues”, The 
decisions in India have established a rule of limita- 
tion under Art, 120, that the rightto sue shoubi be 
deemed to accrue under Art. 120 from the time®of the 
plaintiff's knowledge of the fraud, misconductor 
mistake, The suit therefore was within time, 
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Held, further that no consent of the Advocate- 
‘General undér s. 92, Civil P. O., was neceseary for the 
afiit. No such consent is necessary in order that a 
‘trustee may recover trust property in the hands of a 
stranger tothe trust. 

at is acommon practice among Chettiars to carry 
sums in their books to the credit of a charity with- 
out intending thatthe money should be set apart or 
taken out of the business. O. Ru. O. M. Sp. (Firm) v. 
P. L, N. K M. Nacaprs OHETTIAR PC1 
Trustee—Person succeeding to temple as son, and 

chela of his deceased father who was appointed 


by peop'e to look after temple, is not trustee de 
son togt. 
The person who has succeeded tothe temple as 


son and chela of his deceased father who was ap- 
pointed by the people to look after the temple, 
without being appointed either by the bhek or 
by the representatives of the people, is not a trustee 
de son tort. Siro Ram v. Ram UHAND Lah 429 


U. P Agriculturists’ Rellef Act (XXVII of 1934), 
8.2 (2;, Sch. l— Sersant of the village commu" 
nity "in Sch. I, meaning of~Tailors, if agri- 
culiuriats. 

A “servant of the village community "in Ecb. I, 
U. P. Agri’Rélief Act, is a person who is not paid 
separately fur the individual work he does, but 
receives periodical remuneration from the commu- 
nity, whether ‘at the time of harvest or otherwise. 
Hence tailors cannot be regarded as agriculturists 
unless they can show that they are not paid by 
the job but are recumpensed by some customary 





mode of periodical payment. Taqi Hussain v. 
HAFIZULLAH All. 839 
6 2:8). Bee U, P, Agriculturists’ ey 


Act, 1934, 5. 33. . 
—-— 8. 14 (4) (6). Szu U. P. Encumbered Estates 
Act, 1934, ss. 7, 4 (3) 434 


—-—— 8. 33—Mortgage debt by deceased Muham- 
madan — Application under. U. P., Encumbered 
Estates Act (XXV of 1934), by one of heirs — Suit 
by other heirs under s. 33, if and when competent 
— U. P. Encumbered Estates Act (XXV of 1934), 
8. 7, scope of, ` 
Section 7, U. P. Encum. Estates Act, bara suits 

relating to debts incurred before the order passed 

under s. 6 of the Act‘whether they be suits instituted 
by the creditors or suits instituted by the debtor- 
applicant. 

Where the suits relate to mortgages executed by 
adeceased Muhammadan and an application under 
the Encum. Estates Act has been made by one of bis 
heirs, the other heirs of the deceased are persons who 
corie within the purview ofs, 9, sub-ss, 5 or 6 of the 

Ch, 

In such a case unless and until there is such a 
splitting up of the moi!gage and the mortgage debt 
it is not competent to the other heirs of the mortgagor 
to institute suits under a 33o0f the Agri. Relief act 
with respect to those debts which are common to 
them and tle applicant under the Encum. Estates 
Act, Theapplicant bimself cannot institute such a 
suit and the other heirs cannot make him a defen- 
dant to such a suit. Once however apportionment 
has been made by the Special Judge under s. 9 (6), 
Encum. Estates Act it will be open to any members 
ofthe family who have not applied under the 
Encug. Estates Act to institute suits under s. 33 of 
the Agei. Relief Act, because once that is done their 
shames in the originial mortgage debts will have 
bec&me separate debts; in respect of which they can 
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institute suits for accounting, Jar SHANKAR v, Mag- 
BUL UB-RAWMAN Oudh 264 
8S. 33, 2 (8)—Usufructuary mortgagee io 
appropriate profits of property in lieu of 
interest—No rate of interest fized—Projits, if 

“ interest within s, 2 (8)—Suit in respect of 
mortgage, tf competent under s. 33. 

The profita of the property usufructuarily mort- 
gaged which the mortgagee appropriates in lieu 
of interest are covered by the definition of“ in- 
terest" in s. 2 (6), U. P. Agri. Relief Act. 

Consequently, a suit under s. 33 is competént in 
the case of a usufructuary mortgage in which no 
rate of interest is specifically mentioned in the 
mortgage-deed. Ke. DIGBIJYA SINGH v, Bupa SEN 


All, 298 
—~—— Sch, l. Sze U. P, Agriculturists' Relief 
Act, 1934, s, 2 (2) 839 
U. P. Co-operative Society Rules, 1937, r. 115 


See Co-operative Societies Act, 1912,8. 43 (2) (1) 


,337 
U, P. Encumbered Estates Act (XXV of 1934), 

8, 2—Liability for costs of litigation, when 

incurred whether at time of order or at time of 

filing suit. 

According to the definition in s. 2 of the Encum: 
Estates Act debt includes any pecuniary liability 
except a liability for unliquidated damages. No 
doubt there is a possibility of a party to a suit 
being made liable to pay costs tothe other party, 
but this liability is not incurred when the suit is 
brought, In the case of costs the liability is not 
incurred until the suit is decided and orders passed 
about costs. Mreza Moan, Sapiq ALI Kuan v. PAKAR 
JAHAN BEGAM Oudh 272 
—~— S. 4 —Benefits, if can only be given to pérson 

entitled to apply under.s. 4. f : : 

The benefits provided for by the Encum. Estates 
Act can be given only to a-person who is entitled 
to make an application under s. 4 of the Act and 
who docs make such an application. Hence a cds 
judgment-debtor of a landlord applicant who-is not 
entitled to apply under e. 4 cannot claim the 
benefit of the Act in respect of his share of the 


‘liability under the common decree. Branmpzo PRASAD 


TEWARI y. MAKHAN Tewari All. 746 
——— ss. 4(5), 9,11 as amended by Act (XI 
Of 1939)— Application under s.4 to Collector 
who passing order under a. 6 and forwarding it 
to Special Judge—Notices under ss, 9. and lt 
published— Board of Revenue cancelling Collec- 
tor's order dreto defect in application~Special 
Judge consigning case to record room—Subsequent 
amendment in Act and introduction of sub-a. (5), 
tos.4 by Act XI of 1939—-Applicant’s applica- 
tion for amendment under new subs, (5) tos. 4 
allowed by Collector and amended application 
forwarded to Special Judge — Order of Special 
Judge that fresh notices under ss. 9 and 11 should 
be pubdlished—Order, held good. : y 
Sub-s. 5 to s. 4, U. P. Encum. Estates Act as 
amended by Act XI of 1939 provides that the 
amendment will be made in accordance with the 
provisione of the Oivil P. O, and provides nothing 
more, It is not presciibed that the subsequent pro- 
cedure will algo be in accordance with the Civil 


The applicant applied unders. 4 of the Encum. 
estates Act. The Oollector passed an order under 
s. 6 of the Act that the application be forwarded to 
the Special Judge. Notices under ss. Band 11 
were published, On on application. made to the 
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Board of Revenue the Board held that the applica- 
tion tothe Collector under s. 4 of the Encum. 
‘Estates Act was defective because all the members 
of the applicant's family did not join it nor had 
the applicant made any express declaration in the 
application of his intention of separating from the 
joint family as required by the second proviso to 

8. 4, Consequently, the Special Judge consigned the 

cage to record room. Subsequently Act XI of 1939, 
‘was passed, After the amendments in the Encum, 

Estates Act, the applicant made an application 

to the Collector that his application be amended. 

The upplication was granted and forwarded to the 

Special Judge, The Special Judge passed an order 

that the applicant should give the charges of the 

publications, required to be made under es. 9 and 
11 of the Act: | 

` Held, that the argument that the Special Judge 
ought to have proceeded from the stage he had 
reached before, had no force, because all the pre- 
vious proceedings must be considered to have been 
cancelled and he had received the application 
again. Had the amendment been made by the 

Special Judge himself thers might have been some 

force in the applicant’s argument but as in this 

case it was made by the Oollector the view 

taken by the Special Judge was quite correat 

and notices under ss. 9 and 11 should be published 
again. Raguuras SINGH v. Hart KISHEN Dass 

Oudh 708 

s.6, SzzU. P. Encumbered Estates Act, 

1931, 3. 7 A 300 

s. 6—Liability Jor refund of costs, definite 

` and certain —Whether liability for unliquidated 

damages. 

: Where the liability for the refund of the cost re- 
lated to an amount which was undoubtedly definite 
- and certain itis not a liability for unliquidated 

damages, Mieza Mogp. Banig ALI Kaan v., Fake 
“JAHAN-BEGAM : Oudh 272 
miS, 7— Anomaly in provisions of s. 7 pointed 

(1); a 
Anomaly in the provisions ofs. 7, U, P. Encum, 
Eetates Act pointed out. Ramsatan PANDEY v. Bo- 
MESAWARI Prasad DUBE All, 818 
—— 8, 7 scope of, Ses U. P. Agriculturists’ 
Relief Act, 1934, s. 33 < 264 
gs. 7, 4 (3 U, P. Agriculturists' Relief 
Act (XXVII of 1931, s. 14 (4)  (c)—Landlord 
if can take proceedings first under Agriculturists 
Relief Act and then under Encumbered Estates Act, 
Section 7- of the Encum. Estates Act applies to 
debtors as well asto creditors and, therefore, pro- 
ceedings cannot be maintained by a debtor under 
both Acts simultaneously, but the provisions of 
sub-s. (3) of s. 4 of that Act clearly contemplate the 
possibility of proceedings being taken by a landlord 
frst under the Agri. Relief Act and later under the 

Encum, Estates Act. Mouamuap HUSAIN v. NAGESH- 
WAR PERS 14D Oudh 434 
$8.7, 6— Partition suit—Plaintiff's prayer 
for apportionment of debt rejected, holding him 
alone liable to pay it— Appellate Court allowing 
appeal and «emanding case for determining 
amount of debt and defendant's share therein— 
During pendency of such apseal defendant ap- 
plying under s. 4 and order passed unders, 6— 
Appeal by defendant Jrom order of remand 
dismissed- Plaintif applying to trial Court to 
proceed with case according to order of remand— 
Netther «7 (1) (a) nors. 7.(1) (b), held barred 
the proceedings. i . A 
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Section 7, Encum. Estates Act, is restrictive of 
the ordinary rights given to a litigant by the law 
and its provisions must be strictly construed. * 

The plaintiffin a suitfor partition prayed for the 
apportionment of certain family debts but this prayer 
was rejected asthe Court held that the plaintif 
alone was responsiblefor discharging all thedebts 
and a preliminary decree for partition wis passed. 
The plaintiff appealed from that decree and while 
that appeal was pending the defendant instituted 
a proceeding under s. 4, Encum. Estates Act, 
and on the same date the Collector passed an order 
under s. 6 ofthat Act. The plaintiff's appeal was 
decreed, and the case was remanded toethe trial 
Court for determining the total amount of the debts 
andthe defendant's share therein. From that order 
of remand the defendant preferred an appeal to 
the High Oourt’ which waa eventually dismiss- 
ed, While the appeal was pending in the 
High Court the trial Court could not start any 
proceeding in accordance with the order of remand. 
In the meantime the record of the cass was sent 
for, by tha Special Judge in connection with the 
proceeding under the Encum. Estates Act. The 
plaintiff subsequently made an application to 
the trial Courtinviting its attention „to the decision 
of the High Oourt ani asking it to proceed with 
the suit as directed by the order of temand, 


Upon this application the trial Oourt sent for 


the record and started a proceeding, The defend- 
ant contended thats 7 barred the proceeding : $ 
Held, that the application made by the plaint- 
if only drew the attention of the trial Ooum 
to what was its obvious duty, namely, to carry 
out the directions given by the Appellate Oourt 
in the order of remand, It could not in any 
sense be said to be a proceeding “ingtituted in 
respect of any debts incurred” within ths meaning 
of cl, (b) of a7 (1). Nor did s. 7(1) (a) apply 
as the proceeding started by the trial Oourt could: 
not be said to be a . proceeding pending at the 
date of the Collector's order under s. 6. RAMMAN 





Larv. BABU Ram All, 883 
— ss, 7,6, 2—Decree for costs—At what 
stage, it becomes debt—Whether decree for unli- 


quidated damages, 

In the case of costs in an appeal it can hardly be 
said until the appeal is decided and orders have 
been passed about costs that there is any debt at 
all. It is no doubt true in one sense that u liabili- 
ty to have costs awarded against him is incurred 
by every appellant when the appeal is preferred, 
but the measure of this liability cannot be  ascer- 
tained until the decree is passed, and the passing 
of a decree for damages does not make itany the 
lees a decree for unliquidated damages. Hari SARAN 
Das v. Har Kiguan Das Oudh 300 
ss, 7, 6, 9-A—Appointment of Receiver in 

case of decrees obtained on basis of private debt 

incurred after passing of order under s. 6. 

A jdecree-holder who has obtained his decree after 
the initiation of proceedings under the Encum. 
Estates Act must wait until the landlord ceases to 
be subject to the disabilities mentioned in a. 7 (3). 

Per Bennett, J., (Yorke, J., doubting). —It was not 
intended by s. 7 (8) to allow execution through the 





Medium of a Receiver in the, case of decrees obtuined 


on the basis of a private debt incurred after the 
passing of the order under s, 6, A 

Per Bennett, J.—Where the Receiver has teen ap- 
pointed “ to take possession over the villages.” This. 
mesns that he isto have the same power asa Re-, - 
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< @eiver appointed under s. 9-A would have. HAR 

Saran Das v. Har KISHAN Das Oudh 300 

man 88 7,6,9-A—Bar of a. 7 (3), scope of— 

* Decrees obtained on basis of liability for unli- 

quidated damages—Bar of s.7 (3) ¿f applies. 

he bar under 8.7 (3), U, P. Encum. Estates 
Act ig limited to decrees obtained on the basis of 
“any private debt incurred after the passing of the 
order under s,6, According to the definition in 
s. 2the word ‘debt’ does not include a liability for 
unliquidated damages, sothat there isno bar in the 
case of decrees obtained on the basis of a liability 
for unliquidated damages. There is also no bar in 
the case af decrees passed on the basis of a public 
debt, The execution of all decrees is net barred 

. merely because such execution would interfere with 
the scheme of the Act, HARI Saran Dig v. HAR 

Kisaan Das Oudh 300 

—— $, 7 (2),(3) (1)~—Application under s, 144, 

Civil Procedure Code (Act V of 1908)—S. 7 (1) (b) 

applies, 

The proceedings on an application unders. 144, 
Givil P. O., are not proceedingsin execution to 
which the provisions of sub-ss. 2 and 3 of 8.7, 

_U.P. Encum. Estates Act would be applicable, but 

rather proceedings to which the provisions of cl. (b) 

of sub-a, (1) must be applied. Mirza Mop. SADIQ 
e ALI Kuan v. Paxur Jagan BEGAM Oudh 272 
i — 6. 9, fse U. P. Encumbered Estates Act, 
1934, s. 14 818 

— 8, 9-A; Exe U, P, Encumbered Estates Act, 
1934, 8.7 | 300 
+——— 88,9, 10—Benamidar, if has right to 

file written statement of claim under s3. 9 and 10 

—Olaim filed by him within limitation but his 

death before adjudication of claim—Beneficial 

owner, if can get substituted as his legal repre- 

. sentative—Application for substitution, whether 
claim —Question of claim becoming time-barred, if 
arises. 

A benamidar represents the real owner, and, ‘so 
far their relative legal position is concerned, is a 
mere trustes for him (the real owner). An action 
can be maintained in the name of the benamidar in 
respect of the property that stands in his name 
although the beneficial owner iano party to it. The 
benamidar, therefore, has a right to file a written 
statement of claim in accordance with the provi- 
Sions of ss. 9 and 10 of the U. P, Encum, Estates 
Act and on his death before adjudication of his 
claim under s. 14, the beneficial owner has a right 
to be substituted in his place as his legal repre- 
sentative and to continue the prosecution of the 
claim preferred by him. A bare application by the 
beneficial owner to be substituted on record in 
place of the benamidar is not a written statement 
of claim within the meaning of s, 9-and hence no 
question of the claim being time-barred can arisa 
where the claim as originally filed by the benami 
dar was in time. Raz NARAIN V. AHMADI JAN 

- All. 737 
——— $, 11, as amended by Act, (XI of 1939), 
Bes U, P. Encumbered Estates Act, 193i, as 
amended by Act, 1939, s, 4 (5) 708 
S. 14—Pendente lite and future interest is 

- discretionary unde s: 14 with Court.’ ; 








Under s, 14 the question of awarding pendente 


* lite and future interest is a matter of discretion as 
it adngittedly is in ordinary civil suits Ifa Oivil 
Judge @ealing with an ordinary civil suit may or 
mayhot. allbw pendente lite and future interest ag 
the circumstances of the ease demand, there is no 
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reason why he should be deemed to be, baund under 
the law to award pendente lite and future interest 
ina proceeding under the Encum, Estates Act. 
Barsnata Marwari v. Ganssa SINGH All, 212 
——-—-— 88.14, 9,13,4—Scope of enquiry under 

88. 14, 9 and 13, if restricted toclaims with res- 

pect to debts due from landlord on date of applt- 

cation under s.4—Claims in respect of debts 
advanced after passing of order under s.6—Special 

Judge, if can adjudicate upon—Proper procedure 

—Suit by creditor to recover aforesaid debts, 

It is not within the province of Oourts of law to 
depart from the natural and ordinary meaning of the 
words used when those words are capable of one and 
enly one interpretation, The words in sub-s, (2) 
of g. 14 areof unambiguous import anda Oourt of 
law has no option but to give effect to them. They 
clearly indicate that the scope of aninquiry. under 
s. 14 is restricted and the jurisdiction of the Spe- 
cial Judge is confined to an examination of ‘the 
claims with respect to debts’ due from the landlord 
“on the date of an application under s. 4° and 
with a view to harmonize the various provisions 
of the Act, ss. 9 and 13 must be read as contem- 
plating cldims against the landlord only with res- 
pect of debts advanced before the date of the ape 
plication under s. 4, Hence the claims of the 
creditor who advances aloan to a landlord after 
the passing of the order under s. 6 cannot be ad- 
judicated upon by a Special Judge in accordance 
with tbe provisions of s. 14. He should not, however, 
u dismiss ” his claim. He should, on the other hand, 
say that he could not make any determination in 
respect of theclaim. The creditor can file suit to 
recover such debts and execute his decree under a. 7 
(2) and (3) of the Act, Ramsatan Panpsy v, Somusx~ 
WARI Prasap DUBE Al: 818 

88, 14, 35—Decree under 3. 14—Subsequent 
dispossession of decree-holder under a. 35--Dis- 
possession àf “ discovery " within meaning of Civil 

Procedure Code (Act V of 1908, 0. XLVII, r. 1 

—Decree-holder tf can have decree reviewed. 

A person in whose favour a decree has been 
passed under s. 14, U, P.- Encum. Estates Act, can- 
not apply to have the decree reviewed under s, 14 
on the ground of his subsequent dispossession by the 
Collector under s 35, for, such dispossession cannot 
be said to bes “ discovery ” within the meaning of 
O. XLVII, r. 1, Civil P.O, ofa fact which was 
not within his knowledge when the decrees in ques- 


tion was passed, BAIJNATH MARWARI 9, , GANESH 
Brana All. 212 
8,14 (4) (c)—Interpretation of 3. 14 (4) 


(0)—Special Judge under Encumbered Estates Act, 
whether should ignore decision under Agriculturists" 
Relief Act already arrived at. 

Interpretation of s.~ 14 (4) (a), U. P. Encum. Estates 
Act is that the Special Judge, while disposing of a 
matter under the Encum, Estates Act, shell not 
apply the provisions of the Agri Relief Act; not that 
he shall ignore a decision already arrived at under 
that Act, MOHAMMAD Husain v. NAGESHWAR PERS4AD 

Oudh: 434 
— S, 14 (4) (C)—Parties coming to arrange- 
ment out of Court on basis of Agriculturiste’ 

Relief Act, whether affects legal position. 

The fact that the parties came to an arrangement 
out of Court on the basis of the provisions of the 
Agri. Relief Act cannot affect the legal position 
which is that the parties, by whatever motive. 
they may have been influenced and by. whatever 
method they have made their calculations, arrived 
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at a settlement of accounts executed à receipt and 
made an endorsement 
- therewith. If the transaction so evidenced is 
valid and legally proved it is not open to the 
''Bpecial Judge under the Bneum. Hatates Act 
‘ to re-open the question of the mortgagor's liabi- 
lity under the mortgage, ignoring this receipt and 
` endorsement, There is nothing in s. 14 which would 
require him to do so. No question of the applica- 
< bility of the Agri. Relief Act or of the Usurious 
Loans Act arises. The Special Judge has merely to 
‘eonsider the position between the parties as it stood 
after this settlement of account. Monammap HUSAIN 
v. NAGESAWAR PERSFAD Oudh 434 
| = m §, 35, See U. P. Encumbered Estates Act, 
"1984, , 212 





14 
— S$. 54, rules under r. 6—Special Judge. if 


can grant temporary injtinciton and pass ordera 
f kah preservation of property of applicant land- 
< lora. 

There is nothing in the U. P. Encum. Estates 
Act, or in the rules depriving the Special Judge 
of the authority to grant temporary injunction under 
O, XXXIX, r.l, Civil P."0,, and to pass orders 
that are calculated to preclude the landlord debtor 
from wasting the properties shown by him in the 
‘written statement filed under s. 8 of the Act. The 
object of the enactment is to provide for the satis- 
-faction of the claims of creditors out of the assets 
‘of the landlord debtor in the manner prescribed by 
-the Act. The ga ka of the assets from which 
the claims of the creditors are to be eventually 
‘satisfied is, therefore, a purpose consistent, and not 
‘inconsistent with the objects of the Act. 

Where, therefore, the property purchased by the 
‘landlord applicant and mentioned in written state- 
‘ment under s. 8 is pre-empted during the pendency 
~of proceedings béfore the Special Judge and the 
landlord becomes entitled-to the pre-emption money, 
the Special Judge has jurisdiction to order the 
landlord to-furnish security that the money would 
be paid when demanded orto deposit the money in 
bank and receive interest alone until further orders. 
NARAIN SINGA 0, RADHEY Saya Seta All 878 
U.P. Land Revenue Act (Ill of 1901), s. 111— 
' Dispute between two co-sharers whether sir belongs 

exclusively to one or toboth jointly -—~ Revenue 

Court, if can adopt any of the methods involved 

in a, 111—Court proceeding under s. 111 (1) (o) 

„and wrongly holding that no question of proprie- 
> tary title is involved~Appeal to District Judge, is 
~ maintainable, | 

The rights which a sir holder has, as such -are in 
the nature of a proprietary interest. Where there is 
a dispute ss to whether a sir belongs exclusively to 
oneor jointly to both the co-sherers a question of 
proprietary title within the meaning of s. 111, U.P. 
Land Revenue Act is involved, < 

Tn such a case, the Revenue Court has jurisdiction 
to adopt any of the methods prescribed in s. 111 and 
where the Court after hearing the parties or their 
Counsel and considering the objection- and the re- 
joinder, arrives at a wrong conclusion that no question 
of proprietary title was involved at all, its decision 
must-be deemed to be on the merits under a. 111(1) 
(c) and hence appealable to the District Judge, 
Pungas Sugar Minis Co. Ltd. y. Lacuman PRASAD 
TEWARI . All, 733 FB 
—--~ 8.233 (m). EEE Co-operative Societies Act, 

. 1912, s. 43 (2) d) 337 
U. P_North Western Provinces Act (XII of 1881), 

8. 31—-Seope and dpplicability—Ocoupancy holding 

> j = 
| | 
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not in possession of tenant but in possession of 

mortgagee—There can be no-velinguishment. ` - 

The relinguishment of a holding can beonly by 
all the tenants or not at all. Further -the relinquish- 
ment contemplated by a 31, U P. North-Western 
Provinces Act ean be only in faveur of the. land- 
holler. The relinquishment is by a- tenant in posses. 
sion. Where the tenants arenot in possession and. 
possession of the occupancy plot is with the mort- 
gagees there can be no valid relinquishment. Durga 
PRASAD D, ORUNNI E: All. 668 
U. P. Prevention of Adulteration Act (VI of 

1912), ss 4,6—Convictinn of person other than 

vendor under a 4—Accused must be proved to be 

aware of adulteration. us. 

There is nothing ins. 6, U P. Prevention-of Adulte- 
ration Act to preclude a person who is not the ‘vendor’, 
but who is exposing the goods for sale, from 
pleading that he himself was ignorant of the 
quality ete., of the ‘ghee which the vendor was 
offering for sale. This plea would ‘equally be 
available to a person who is accused of abetment 
of sale. Those classes of persons mentioned in s, 4, 

- other than an actual seller, are not to be ‘precluded 
from setting-up'a plea of ignorance of adultera- 
tion. In orderto justify the conViction of a person 
who isnot himself the actual ‘vendor’ it is neces. 
sary to prove the existence of circumstances from® 
which it can reasonably be inferred that he was 
aware of the adulteration. MUNICIPAL Boarp, BARRILUY 
v. Ram Goran ; All. 83 
—— 85, 4, 6—Shopkeeper allowing owner pf 
ghee to sellit athis shop and in his presence 
in consideration of certaincommission fixed > 
reference to percentage of sale price—Whether 
must be deemed to expose ghee ‘for sale equally 
and jointly with owner of ghee, 

A person who does not himself sell the ghee on 
behalf ofthe owner, but allows the owner to sell 
it onthe premises of his shop, the consideration 
for -such’ license being a commission fixed- by 
reference to a parcentage of the sale price, 
connot -be ssid to be actually taking part in the 
sale, inthe absence of any evidence that hé - 
exercised any control over ‘the vendor or had any 
property or other interest in the ghee sold by the 
vendor. The person is a mare ‘licensor of a right 
to sell ghee on his premises. If, however, ‘such 
person allows another to offer ghee for sale at his 
shop and in his presence and with profit to 
himself he must be deemed to be “exposing thë 
ghee’ for sale equally and jointly-with the owner 
ofthe ghee i, e, the vendor. MUNIGIPAL Boarp, 
BAREILLY v, Ram Goran All. 83 

ss, 4, 6—Summary trial under 3.4 —~ 

Accused sentenced to fine of Rs, 200—Appeal, 

if competent--Oriminal Procedure Code (Act V 

of 1898), s. 414, ` TO 

Where the case is tried summarily under g. 4 
U.P. Prevention of Adulteration Act and the accused: 
is sentenced to pay a fine of Rs. 200, no appeal 
lies by. reason of s. 414, Oriminal P, O. Munrorpan 
Boarn, BARBILLY v. Ram Gopan Atl. 83 
m 6, 6, 8 U. P. Prevention Adulteration 

Act, 1912, 5. 4 -o “83 

-U, P. Regularization of Remissions Act (XIV of 

1938)— Act whether ultra vires of Provincial 

Legislature in view of Government of India Act, 

1935, (25 and 26 Geo. V, Ch, 42), s. 292—Act, 4f comès 


within Item No, 21, List IZ, Governmeng of India’ 


Act. 
It must always be remembered that within their 
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ba eo 
own sphere the powers of the Indian Legislatures are 
$ “8 large and ample as these of Parliament itself; and 
he burden of proving that they are subjectto a 
* gtrange and unusual prohibition against retrospective 
legislation must certainly lie upon those who assert 
There is nothing inthe language of s. 292, 
Constitution Act which suggests any intention on 
the Part of Parliament to make them subject to that 
prohibition, nor,so far as that may be relevant, any 
explanation why Parliament should haves deired to 
` „doso. Apart however from these considerations it is 
doubtful whether the Regularization of Kemissions 
Act doesin fact alter, repeal or amend any existing 
India: 4@.aw.. There is nothing’ in it inconsistent 
with, or repunantto, the Agra Ten, Act, 1926. 
Per Sulaiman and Varadachariar, JJ.—The im- 
. pugned Act U P. Regularization of Remissions Act 
XIV of 1938 did not in reality repeal, alter or amend 
the provisions of the law contained in s, 73 of the 
Agra Ten, Act. What the impugned Act attempted 
to do was to widen the scope of s. 74 (1) without 
embodying any thing like the provisions of s. 74 (2), 
which would have destroyed the right to sue, with ut 
altering the substantive law so as to gives Oollector 
“power to order remission of rent exceeding the re- 
mission of revenue in proportion. It has merely 
created a further bar which completely restricts a 
civil right to challenge it under s. 9, Civil P. O. 
Whether valid or invalid on any other ground, it 
cannot be said to offend against the provisions of 
8, 292 of the Govt of India Act. 
Per Gwyer, C J.—In enacting the impunged Act 
the Legislatrre has legislated with respect to matters 


covered by Item No. 21 of List II, Govt, of India 


Act, ear 

The general descriptive words in Item No, 21 in- 
clude “the collection of rents”; and if s Provincial 
Legislature can legislate with respect to the collec- 
tion of rents, it must also have power to legislate 
with respect to any limitation on the power ofa 
landlord to collect rents, that is to say, with respect 
to the remission of rents as well asto their collec- 
tion. ` 

None of the items in the Lists isto beread ina 
narrow or restricted sense, and each general word 
should be held to ‘extend to all ancillary or subsidiary 
matters which can fairly and reasonably be said to be 
comprehended in it. Any attempt to enumerate in 
advance all the matters which are tobe included 
under any of the more general descriptions is to be 
deprecated ; it will be sufficient and much wiser to 
determine each case as and when it comes before the 
Qourt UNITED Provinogs v. ATIQA Beaus F.C.138 
U.P. Village Panchayat Act (VI of 1920), s. 71, 

cl. (2,—Suit under Act filed before panchayat — 

Jurisdiction of panchayat taken away by order of 

Collestor under s.71 (1) \a)—Eaclusion of time— 

Law applicable, whether s. 7), cl. (2) or a. 14, Limita- 

tion Act (1X of 1906)—Limitation Act (IX of 1908), 

a. 29, if applies to such case, 

There being a special provision for the exclusion of 
time inthe local Act (viz.s, 71, cl. (2)of the U, P. 
Village Panchayat Act), s. l4, Lim. Act has no ap- 
plication to saits filed before a village panchayat 
whose jurisdiction is subsequently taken out by an 
order of the Oollector under s. 71 (1) (a) ofthe U, P. 
Village Panchayat Act. The fact that thereis hard- 

© ship onthe plaintiff cannot override the provisions of 
aw. 9 

Sectia 29 of the Lim. Act is applicable when the 
gpecgal or lêoal law prescribes a period of limitation 
for any suit. No period of limitation is prescribed by 
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U, P. Village Panchayat Act—concld. 


panchayat Act. This section therefore has no ap- 

plication in suit under the Act. Ram SAGAR v, Raw 

Natu Oudh 840 

Usurlous Loans Act (tl of 1918), $. 3—Intereet 
fized at 2 per cent per mensem—On default interest 
. payable from date of bond —Transaction, held 
substantially unfair, 

Where the interest was fixed at Rs. 2 per cent, 
per mensem. andin case of default interest was pay- 
able from the date of the execution of the bond and not 
from the date of the default: 

Held, that the transaction was substantially un- 
fair within the meaning of s. 3, Usurious Loans 
Act, Sreas Din v. UMAR Din Leh, 118 
Vendor and vendee- Part of sale price left with 

vendee for payment to creditors —Defaulé by vendee 

— Liability of tendee to indemnify vendor fur loss 

occasioned by kim. 

When a part of the sale-price is left with the 
vendees, an implie? obligation is cast on them to 
indemnify the vendor for the loss sustained by their 
default. It arises not only when the vendee of the 
equity of redemption has taken upon himself to dis- 
charge the burden on the property sold, but also to 
pay off other debts due by the vedor, KARTAR Sinan 
Sant SINGH Lah, 841 

Vendee of mortgaged property undertaking to 
pay off mortgagee out of amount left with him—~ 

Default in payment — Vendor doing nothing to 

mitigate damages — Liability of vendee for full 

amount of loss suffered by vendor. 

When the vendee of the property mortgaged, 
undertakes to pay off the mortgagee out of the pur. 
chase price left with him but commita default and 
the vendor does nothing to mitigate the damages 
when he discovers that the vendee had been in 
default and does not even warn the vendee of the 
consequences of the delay, nor does he make a 
demand from him for payment of the amount either 
to the creditors or to himself, he is not entitled to 
recover from the vendee the full amount of the loss 
suffered by him. Karak Sinai 9 Sanr BING I 

Lah, 841 
Wajib ul-arz — Construction — Two wajib-ul-arzes 
containing discrepancies in matter of custom relat. 
ing to same family — Construction — Held both 
daughters and widows are excluded by sons. | 
+ Where there are discrepancies regarding the record of 
custom on certain point,in the same Muhammadan 
family, as recorded in two different wajib ul-arzes of 
two villages, it is not sound reasoning to say thaf these 
discrepancies lead to the conclusion ‘that these dodu- 
ments represent rather the wishes of the parties who 
had them recorded than a declaration of an old 
established and binding custom. The differences‘are 
rather the result of the different mentalities of the 
Officers who were making the inquiries or more pro- 
bably of the clerks of those Officers who were, under 
the direction of the Settlement Officers, recording the 
regult of the inquiries, It follows therefore that where 
it is recorded in clear terms in the one case that & 
daughter who has got a real brother will be excluded. 
from inheritance and in the other case that ia case’ 
there is no male issue, the daughter will be entitled 
to a share, it is a clearrecord of custom that daughters’ 
are excluded by sons. The statement finding place 
in both these documents that inheritance is according 
to wives, that isto say that sons inherit as it ware. 
per stripes and not per capita, is similarly a clear 
indication of acustom excluding widows in the pre-, 
sence of sons and permitting partial inheritance only 
to childless widows, . 


. lexvi 
Wal|lb.ul-arz—concld. 


Thus it ean be held on the construction of the 
“wajib-ul-amzes- that inthe family both daughters and 


widows are excluded in the presence of sons, Monas- 
| MAD JAFAR v, LAL BAHADUR Oudh 420 
Waqf. Sze Muhammadan Law 410,693 


Waterway—Petty stream navigable only fer short 
time atcertain periods of tide, by small boats— 
Whether public navigable waterway. , 
The flowing of thetide, though not absolutely in- 

consistent with a right of private property in a creek, 

is strong prima facie evidence of its being a public 
navigable river. The strength of this prima facie 
evidence, arising from the flux and reflux of the 
tide, must depend upon the situation and nature of 
the channel. If it is a broad and deep channel, 
calculated for the purposes of commerce, it would be 
natural to conclude that ithas been a public navi- 
gation; but if it is a petty stream, navigable only 

at certain periods of the tide, and then only for a 

very ehort time, and by very small boats, it is 

difficult to suppose that it ever has beena public 
navigable channel, U Kyaw v. Mun Sarin 

: Rang. 401 

Will. Ssg Muhammadan Law 410 

—— —— Construction—Construction of one will by 
reference to another propriety of—Bequest held, 
void for uncertainty. 4 f 
It is not useful to construe the words in one will 

by a reference to another when there is a marked 

difference’ both in the context and phraseology. 

A certain clauge in a will ran as under: “As regards 
-whatever residue of my estate that may be left 
.after setting apart the aforesaid sums and after 
giving away the legacies my (executrix and) exe- 
cutors shall untilize all that residue of the estate 
for the purpose of education or for yendering help 
to the poor or for any other purpose of public ser- 
vies deemed proper by them at my native place 
Chotila in Kathiawarin memory of myself, my 
respected father and my respected mother” : 

Held, that the clause did not amount to a bequest 
in favour. of the village of. Chotila or the inhabi- 
tants of Ohotila simpliciter. The case did not, 
therefore, cams within the class of locality cases and 
the bequest failed onthe ground of uncertainty. Pra- 
BYAKUVERBAL AMBITLAL SHAB Y. KASUMBABAI SAKER- 
OHAND PAREKH Bom, 431 


Construction—Hindu testator giving proper- 
ty to son as only son and heir~Guardian appointed 
during minority — Guardian described as malik 
kamil in case of son's death without issue and 
before attaining majority—Dedication to deity— 
Son held took absolute estate. 

When a Hindu made his will in anticipation of 
his early death, hia only son was a few years old. 
The son was referred as an heir. It was prides 
in the will that a certain person should be malik 
kamil of the testator'’s property after the testator's 
death, until the majority of the son and that none 
other should be his guardian. It was also provided 
that if by any chance the son who was entitled to 
the property should die, the person named should 
become the absolute owner and spend the income 
thereof on a thakurdwara: 


Held, that the son took an absolute estate. The 


primary intention of the testator was not to make a 
dedication in favour of the deity and, therefore, 
the provision in favour of the deity was to take 
effect only incase the son died before majority and 
without issue, BRIJMAN ASTAN Tsakurpwana v. 
Rag INDRA Prasan Oudh 86. 
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will, Har Box Sinan v, Saantr Devi 


a 
pi 


WIll--coneld, é í S 
: Construction ~Principles—Duty of Court. 

The Court's duty in construing a wiil is to 
gather the intention of the testator, but” the same 
has to be gathered from the words used in the’ 
will and not from outside considerations, While 
on the one hand the Court will lean against a ofn- 
struction which will tend to intestacy, it is equally 
the duty of the Court not to strain the words so as 
to ereate a bequest, which according to- the worda 
used in thewill are not capable of bearing that 
meaning. PRABAAKUVERBAI AMRITLAL Saau v KAsUM- 
BABAT SAKEROHAND PAREKH Bom, 431 

Construction~-Testator making his wife 
absolute owner-~In case of “wnchaatite™ estate 
to be diverted—Widow remarrying—Re-marriage 

held did not amount to unchastity, E 

“Badchalni", means unchastity, misconduct, im- 
morality. ‘ 

Generally speaking re-marriage is repugnant to 
the notionsof a Thakur living in a village, but 
to say that a re-marriage, which is now sanctioned 
by the Hindu Widows’ Re-marriage Act (XV 
of 18:6, should be branded as an act of misconduct 
or unchastity, would carry with it its own refutation. 

A deceased Thakur by his will gavethe absolute 
ownership to his wife, Then followed the worda, 
“As long aa she will remain chaste dnd stay in 
her house she will continue to be in possession 
as a owner. In the event, however, of. unchastity 
being established in Oourt the next reversioners 
of the testator shall be entitledto get equal shares 
in his inheritance, It was found that after thg 
death of the testator, his widow had remarried: 

Held, that her re-marriage did not constitute 
unchastity. In the absence of any words in the will 
implying a restriction on re-marriage it would be 
neither reagonable nor proper to extend the word 
“unchastity’ so as to include remarriage, Re- 
marriage did not have the effect of destroying the 
right conferred upon the widow „under the 
Oudh 53 
- Essentials ~ Person depositing money with 

fund filling in form provided by fund ‘and intend- 

ing another person to receive money after his death 

—Form, if amounts to will for limited purpose. 

No technical ‘words are necessary for a will and 
the form of a will is immaterial. It is enough if the 
document embodies the legal declaration of the inten- 
tion of the testator with respact to his ‘property or 
any portion of his property which he desires to be 
carried into effect after hie death. The mere use of 
the word ‘will':in the declaration cannot make it a 
will if it does not amount to a testamentary dis- 
position, just as the absence ofthe word cannot make 
it anytheless a will if there isa testamsntary dis. 
position of proparty. Whatis necessary is thatthe 
will must make adisposition of the teatator’s pro- 
party andthe declaration regarding the disposition 
must be in accordance with the provisions of the 
law. Anunprivileged willcan only be made in 
accordance with the provisions of 8, 63, Succession 
Act. One of the essential characteristics of a will 
is that it must be revocable during the life time of 
the testator, for, its irrevocability would be inconsis- 
teat with its being a will, If a person depositing 
money with a fund fills in a form provided by the 
fund, and intends another. person as the person 
entitled to receive the money after his death, the form 
amounts to a will for a limited purpose only previded 
it is duly executed and attested as a will and Brobate 
obtained, S. VENKATARAMA IYER v.- SunpaRampar® 


Bom. 665 
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Words andePhrases :— 
—-*—— “Suit dismissed with costs”, meaning of 
expression, Seu Civil Procedure Code, 1908, s. 25 
1 


“e 4 

.Workmen's Compensation Act (VIII of 1923), 
8 2 (n)—Licensee upon mine paid by piece work 
erates and over whom there is no control of mine 
authorities, is not ‘workman’. 

JA mere licensee upon the mine, who is paid by 
piece work rates for the work which he dces and 
over whom there is no control by the mine autho- 
Tities is not a ‘workman’ within the meaning of the 
Act. Ma Hrwa Yin v. Mause Tuer HNIN 

‘Rang. 728 S B 
5 19—Commissioner appointed under Act, 
whether Court, ` 

Provisions of the Workmen's Compensation Act, 
clearly show that the matters which are set out iu 
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Workmen's Compensation Act—coneld, 


s, 19 of the Act have to be decided by the Qom- 
missioner judicially and while deciding them he i8 
performing a judicial function, The Commissioner 
moreover derives bis authority from a statute passed 
by a competent authority and in exercising his 
jurisdiction he has the sanction of the law behind 
him. The fact that an appeal has been provided to 
the High Court from certain orders of the 
Commissicner also shows that in passing those 
orders the Qommissioner is acting as a Oourt an 
not in any other capacity. Thus, the Commissioner 
appointed under the Act is a Court. | 
Quere.—Whether tle Commissioner is a Court 
subordinate to the High Court in thesense in which 
the expression is used in s, 115, Civil P. O Dies 
y. GALIN Pat. 217 F B 
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. THE SOCIAL TREATMENT OF THE ADULT OFFENDER 


. We all agree that in order to build a 
„Bocial program for treating offenders, that 
18, in order to prevent further crime, it 
would be desirable to discover and remove, 
if possible, the factors which generate crime 
careers, 


The study -of criminal behavior can be 
approached from several angles. The 
Several approaches are not at all mutually 
exclusive. Indeed, they provide views of 
the same phenomena on different levels. 
For example, we can study the material 
causes which generate the setting for 
criminal behavior. This necessarily leads 
to an analysis of the social and economic 
patterns of contemporary American life. 
Or we may be interested in the efficient 
causes ofcrime. This raises such questions 
as “Why do individuals become criminals ?” 
and "Can individuals be prevented from 
becoming criminals?” 

It should appear obvious that whatever 
the cultural conditions are which produce 
Criminal behavior, they finally operate 
through and only through the personality 
of the offender, No less true is it that 
the criminal-mindedness of the cffender 
reflects the surroundings in which he 
moves, lives, and has his being. 

In seeking forthe causesof crime we 
must not confuse the search for tho 
material conditions which provide the 
setting for crime with the psychological 
drives of the individual which lead him to 
criminal activity. Both points of view are 
legitimate and complementary. It is as 
futile to emphasize one as it is to deny 
the other. We wish tocomment on both 
points of view, 

í What are the material causas of erime ? 

The delinquency areas of our large cities 
are cAgracterized by poor housing con- 
ditions, congestion, lack of supervised re- 
creational activities, and a generally re- 
192=J, 1 


duced standard of living. The majority 
of adult offenders have had little schooling’ 
they are unskilled workmen, their em- 
ployment record had been poor, and their 
family life unwholesome. The majority 
of criminals belong to economically dis* 
advantaged groups. 

American students agree in general that 
crime reflects widespread social and 
economies disorganization. These are the 
material conditions which may lead to 
crime. Whether these conditions will 
become operative depands upon the types 
of individuals exposed to them. This leads 
us to the other question, “What are efficient 
causes of crime ?” . 

All behavior is symptomatic of the 
needs of individuals. Everyone of us 
possesses dynamic drives which must ba 
expressed in one form or another. Thè 
two most basic psychological needs, I 
believe, are the desire for security or de» 
pendence, andthe desire for indepandenca 
or self-expression. Solong a3 we live the 
dilemma between wanting to be like others 
and wanting to be different from othera 
confronts us, Security, protection, aud 
dependence are longed for, sought for and 
achieved,—only to be ‘repudiated by the 
incessant demand to express oneself, to 
dominate,~and the pendulum starts its 
counterswing. 

Most of usare neither anarchic in our 
claims for salf nor beaten into dalled sub- 
mission by the claims of others, Most of 
us achieve working balances between the `’ 
claims of s2lf andthe demands of other 


-which are discovered and rediscovered in 


light of our dynamic experiences, Moss 
individuals are not handicapp3d by this 
bipolar conflict. 
“ What happens, however, to those who 
succumb to the fearof a reality which 
dominates them or wh) insist upoa dominat» 
ing others? They are trapped by society ot 
by their own self, They are coasumed by 


-at the time; 
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fears or consume themselves and others by 
their hunger for power in one form or an- 
other. » 

Their surroundings bave provided them 
with tco much or too little security, too 
much or too little authcrity. Such per- 
gonalities are cut of balance with their 
environments and with themselves. Instead 
of recognizing and accepting this fact, 
they deny it and then either conceal, 
distort, or create attitudes and engage 
in the appropriate behavior which justifies 
their actions. 

Much delinqueney is an expression of 
emotional conflict, Delinquent behavior 
is often the compensating substitute for 
the real feelings which the criminal denies 
he experiences because he fears to res 
cognize them and dares not express them. 
To accept the responsibility for his real 
feelings would be to expose himself to 
the greater danger of being condemned 
by others, Few could withstand the over- 
powering sense of guilt which would accom- 
pany revealing one’s innermost sense of 
being so different from others. 

A perplexing question arises at this 
point. What accounts for the specific 
goals which handicapped personalities 
strive for?) Why do any of us behave 
aswedo? Weall have more or less deep» 
seated conflicts. Although all of us 
commit many delinquent acta few of us 


‘engage in crime serious enough to bring 


us to trial and prison. 

| The question cannot be answered satis« 
factorily because not enough is known, 
A general answer, however, is possible. 
The differentials of behavior depead on 
external accidental circumstances, inherent 
differences in basic personality-patterns, 
and the manner in which we react to the 


‘environment. 


This last point must be stressed. We 
must try to understand why at any time 
the personality -selects from the environ 
ment what it dces and how what is 
‘selected isaltered to fit the constellation of 
ithe personality. Perhaps all that is being 
‘paid is that we must seek to understand 
what experience means to an individual at 
any one time. 

It is at this point that the material 
and efficient causes of crime operate as a 


-dynamic whole.’ Given certain sarround- 


ings one may commit crime, Whether 
one will or not depends upon one's attitudes 
upon tensions which are 
operating and the form cf release ob- 
tained—which may be an overt criminal act. 


. 
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What are some of the principal ways 
which modern society offers to the proteat- 
ing individual whoseeks release of tensions ? 
In other words, what does being “success- 
ful” mean in our society? One can be 
successful in school, sports, art, learning 
friendship, or profession, Primarily, 
however, economic status sets the standards 


.of success. 


Competitive striving in itself is nor- 
mal in our culture asin all group life. 
Itis the struggle for economic domin- 
ance which characterizes our particular 
society. Competitive striving in itself 
does not signify a distorted personality. 
We want toexcel in what we are doing. 
One proceeds to get ahead because objective, 
realities compel us to match our strength 
against the strength of others. 

It is important, however, to distinguish 
the strivings of those who are psychologi- 
cally secure from those who are insecure, 
The attitudes behind conipstition, the 
meaning of the struggle to the individual, 
will determine whether the activity is ° 
normal or compulsive. The insecure 
personality often strives for economic goods 
power and prestige as symbols to others of 
his status. 

The overtones of success and competition 
reverberate through all the major ins 
stitutions of our economic society. Tobe 
financially secure, or to be admired for 
the values accompanying wealth is harped 
uponin the family, school, radio hews- 
paper, and movies. 

Individual needs are artificially stimu». 
lated by advertising. To acquire auto- 
mobiles, clothes, school-girl complexions, 
white teeth, soft hands, Hollywood facials, 
furniture, and thousands of other things 
is to obtain status. The wherewithal to 
Satisfy many of these “status-preserving” 
needs is not present and their frustration 
makes for dissatisfaction and unhappi- 
ness. Most people do not get very far 
in achieving wealth. Instead a sense of 
helplessness and failure slowly corrodes 
one's self esteem. 

Emotional conflicts are generated by 
our competitive society from still another 
angle, that of the conflict between the 
formal ideals of, and actual practices in, 
sceiety. Parents, teachers, and religious 


leaders impress youth with ideals of co- 


operation and loving-one-another. ‘The 
virtues of kindness, modesty, charity, 
tolerance, and understanding are talked 


But generally, ia our socibty, ifgone 
genuinely cooperative, une 


about. 
is retiring, 


‘ans attack on two fronts, 
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assuming, and unaggressive,he does not 
get yety faf, His self-esteem is crushed, 
He feels inferior and inadequate. This, in 
turn, breeds hostility and resentment in 
him, Conflict follows, When the emotional 
stresses become too intense, some in- 
ditiduals fail to make normal adjust- 
ments. : 

The feelings of frustration, fear, guilt, 
inadequacy, and restlessness cannot, for 
many individuals, be admitted and re- 
cognized. They are denied or repressed 
and compensatory behavior in the form of 
delinquency is substituted. 

- The criminals to which the above thesis 
refers are those individuals who, form 
childhood days on throughout the years, 
show an undeviating pattern of lawless, 
aggressive, anti-social behavior. They are 
characterized by strong wills which have 
taken a negative instead of a positive direc» 
tion, The direction taken by these defeated 
individuals to: preserve their personality- 
statusislargely shaped by the general cul- 
tural pressures of an economic, competitive 
society. “Their psychological needs become 
the ‘efficient factors which select, asyimi- 
late, and transform the elements in the 
me surroundings which satisfy their 
needs. 


If 

An efficient program for the social 
treatment of the adult offender requires 
that “the roots of the disorder be disco- 
vered, Only if we understand what is 
really wrong can we hope to formulate 
a successful prevention or treatment pro- 
gram. 

The thesis stated above appears sims 
ple. Nevertheless, it seems to me to be 
the most reasonable general explanation of 
crime causation in light of the facts at 
hand. The thesis states that our wide- 


spread social and economic disorganization ` 


breeds psychological insecurity and in- 
adequacy among individuals, Many of them, 
suffering from unusual emotional conflicts, 
fail to make socially acceptable adjust- 
ments. Frustrated, fearful, and rebellious, 
they react against social authority and 
are led to lives of crime. | 

“ This thesis implies that to prevent 
crime we must modify our social and 


‘economic institutions as well as try to 


rid the present generation of adult crimis 
nals of their drive to crime. 


A sound treatment program requires 
Orime preven- 


“e . « X 
_tion in any fundamental sense involves 
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radical modifications of our present social: 

“and economic institutions. The intelligent.’ 
citizen will support all orderly changes . 
which: promise to remove the ‘conditions 
which encourage, and sustain delinquent 
behavior. In the meantime we are faced 
with thousands of adult offenders, How 
can we treat this problem ? Here we deal ` 
with crime preventiOn in a narrower sense, ` 
viz., treating the offender so as to remove 
the efficient causes of crime. The problem ` 
is not that of altering material conditions ’ 
so much as of changing personalities 

(although the two approches, as we have 

indicated, are complementary). Accept» 

ing the limitations of thé environment what - 
can we do to help the offender ? - ` 

I should like to confine myself tó one 
aspect of the social treatment of adult’ 
offenders, namely, the supervisory treat. 
ment of adult offenders, provided him by - 
the state, I refer to the techniques of 
probation and parole sapervision. are 

We have written and spoken 60 - much. 
about probation and parole, that it has 
become tiresome. Yet, I feel that these 
important areas in the treatment of the 
adult offender have not yet been fully 
explored. I wish to confine myself, theres 
fore, to making clear what I consider to 
be meaningful probation and parole super- 
vision, What we shall say will apply to 
both probation and parole supervision, 

The first charge to be made is that 
relatively few probation or A officers 
are engaged in any meaningful experiences 
with their clients. With what is the 
oficer faced? He has before him a living 
human being with all sorts of conflicts, 
I am assuming something of which I am 
personally convinced, namely, that every- 
one of us, Offenders and non-offeaders, 
rarely, if ever, is able to discuss- with 
others our fundamental emotional disturbs 
ances. We have too much at stake, and 
the person to whom we are trying to talk 
has too much at stake, How- much diffi- 
culty then must there. be for an offender 
to expose himself and establish the -kind 
of relationship with an officar which will 
permit him to be himself ! 

I am further assuming that the- trouble 
with a great many, if not a majority of 
adult offenders, lies in the emotional 
sphere. Recent research has validly-demons 
strated, I think, the soundness of this 
assumption. A person who is mentally 
hygienic, simply cannot commit a serious 
crime. 1 take it that the principal task of 
a probation or parole officer is-to help the 


4 + 

offender find for himself an emotional 
balance which will keep him from ever 
again engaging in such deviating behavior 
Weh will ‘get him into trouble with the 
aw. 

The task of the officer is to help the 
inmate bring to conscious expression the 
underlying emotional conflicts and thus 
rid these deep-seated unknown drives of 
their tension. The client must be helped 
to understand his own difficulties. The 
morale decisicns of the inmate must be his 
own and not these of the worker, 

Experienced officers have learned time 
and again the futility of assuming the 
responsibility of making decisions for 
their clients. That is precisely what the 
client wants, a shifting of his responsibility 
to othere. The client has been doing that 
for years, and this is precisely what should 
not cecur, The worker,even if he could, 
should not interpret the inmate's conflicts 
for him. All thatis necessary is to give 
the inmate a chance to be himself, to 
express himself without fear of criticism, to 
face his own limitations, to admit to him- 
self what he had previously sought to 
deny. Once the inmate dares to face his 
denials the worker may be able to help 
him in adjustment. 

. In brief, the officer's job is to accept 
and understand what the present experi- 
ences of the inmate actively mean to the 
inmate. The therapist accepts the attitudes 
of the client and helps him to understand 
himself, The emotional stability of the 
individual is the end-in-view of probation 
and parole work. 

. Probation and parole work is both a 
subject-matter and an approach. The 
subject-matter, . broadly speaking, is the 
living interview. More narrowly, it is 
an analysis of how to approach definite» 
ly maladjusted individuals. What teche 
niques are employed in the interview 
is ihe subject-matter of this embryonic 
discipline of probation and parole work, 
How they are employed constitutes the 
approach. If the above presentation is clear 
it follows that all probation and parole 
workers will prcfit from the study of the 
subject matter and, it is equally obvious 
that the approach will be unique in every 
cage, depending both upon the skill and 
-sensitivity of the particular worker and the 
peculiar conflicts presented by the parti- 


cular inmate. , The privilege of probation - 


or parole dces not in itself help the ine 
dividual, It is what happens between the 
officer andthe client which is important, | 
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‘Probation and parole services, it must be 
emphasized, are set up by the siate.. The 
exements of legal restriction and state 
authority enter the situation of the probg: 
tioner and parolee, There are rules-and, 
regulations which must beimposed and en- 
forced whether the client is pleased er 
aggrieved. The probation or parole officer 
must rezognize and accept the limitations 
within which he must work. His function - 
is determined and limited by the type 
of agency and its functions, 

The elements of authority and restriction 
are present. They should be recognized and 
utilized, As a matter of technique these, 
elements, which are apparently limiting 
elements, can be used to good advantage. 
It is not authority or restriction which 
we resent but the mannerin which they 
are exercised. Every one of us is daily 
subjected to restrictions, If we under: 
stand their need we accept them. 

It is the imposition especially of arbitrary 
and unreasonable conditions of probation or 


parole that the probationer or parolee resents. e 


The routine laid down by the probation 
and parole departments is often way 
beyond the capacities of the offenders. 
They simply cannot, being the kind ot 
people they are, live up to the values 
demanded of them, The program of treat- 
ment must relate to the client's capacity 
to profit from the plan. 

What happens if the client cannot or does 
not want to profit from this form of “relation- 
ship therapy?” The officer must then rely 
upon the deterrent effect of returning the 
client for violation of the conditions of 
probation and parole. Similarly, if an 
understanding parent cannot gain the 
confidence and co-operation of a child who 
has misbehaved in the family circle autho- 
rity must be resorted to, and the child is 
sent to his room or disciplined in some 
other way. The weapon, authority and fear, 
is not very efficient and is only temporary, 
but it answers the needsof a situation which 
can be met in no more satisfactory way. 

Not every probation or parole officer need 
engage in the artof psychiatric social work. 
To begin with, a few qualified workers can 
deal intensively with a few carefully select- 
ed cases on probation or on parole. But, 
ideally, all officers who deal with offenders 
should appreciate the mental hygiene point 
of view. 


Anyone who has to do with problems of ¢ 


human relations hasan important plgce in 
the field of mental hygiene. The skiJled 
psychiatrist is the expert; but all of ‘us, 
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g 
i941 


in relation to each other, can apply the 
principles of mental hygiene according to 
our own degree of skill and understand: 
ing. The mental hygiene attitude is not 
merely a matter of good will toward others. 
It is, in part, a matter of knowledge of 
a special hody of fact which throws light 
on one’s ability or inability to maintain 
satisfactory human relationships. It is also, 
in part, a matter of emotional self.develop- 
ment; that is, the ability to see ourselves, 
our own conflicts, and our Own shortcom» 
ings, It is unlikely that anyone acquaint- 
ed wit the field of mental hygiene will 
be smug or feel superior to others. Tne 
mental bygienist recognizes and feels the 
constant temptation to exploit others in 
order to relieve his own emotional distur- 
bances, He tries, more or less. success- 
fully, not to explvit others to satisfy his 
own emotional needs when it is the other's 
needs which have to be dealt with. The 
trained officer. will keep, himself sut of his 
client’s life as much as possible. He will 
understand that the approach to an offender’s 
problems is through the capacities, attitudes 
and values of the client and not those of 
the worker. 

It should be clearly stated that the 
dynamic social case work approach is only 
one approach to the problems of probationers 
and parolees.- There are other approaches 
which may be used for different offenders. 
Furthermore none of,the approaches are 
mutwally exclusive. Lack of income or 
employment may bethe important factor 
in some cases, Medical assistance may be 
the key in other cases, In still other cases 
the only effective approach left to the worker 
may be that of giving orders. 

The dynamic relaticnship approach has 
been emphasized because it has been least 
discussed in relation to the treatment of 
offenders, 


IV 


Our answer to the question, “What is 
expected in programs for the social treatment 
of the adult offender ?' is two-fold. Modify 
the extent of social disorganization and help 


the offender to straighten out his own per- 


‘individuals living 
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sonality defects. In the long run it may. 
be simpler and more efficient to change 
institutions than to struggle with succeed- 
ing generations of offenders. we ry te 

The primary task of the probation. and 
parole officer, however, is the treatment of 
the offender not that of reconstructing 
society, It does not follow, however, that the 
social worker must refuse to participate in 
social action which promises to lessen the 
cultural disorganization which supports 
criminal activities. an 

Knowledge of the interdependence of 
personality and culture is sterile unless it. ba 
used to alter both society and the individual. 
Criminal behavior is tha response of 
in a specific culture. 
To lessen crime individuals must be given 
the opportunity to express themselves 
constructively. This means that the pattern 
of family and school lifé must be chang- 
ed. This, in turn, implies the development 
of different standards of success, different 
ideas of what charactrizes a “good 
life.” This leads, necessarily, to a. diffe 
rent philosophy of economic and political 
organization. Families must become econo» 
mically secure so that they are adequately 
nourished, clothed and housed and, hence, 
‘psychologically secure. Schoola must be 
free to give to children the opportunities 
to develop themselves, They must not be 
used as agencies to perpetuate social yalues 
which have not proven successful for the 
majority of people. The government must 


‘concern itself with the basic problems of 


how its citizens can live dignifiedly and 
not merely with the problema of maintaining 
an industrial system which is nst serving 


the vast majority of the people. 


Conflict will always arise~conflict in 
society and conflict in individual's lives. 
Every society will have its crime and 
criminals. Our concern, however, is to 
minimize the incidence of crimes in present 
society. Improvement in techniques, treat- 
ment, and personnel should be encouraged, 
Bat the limits within which progress can 
be made should be recognized. We should 
not try to do the impossible, else we shall 
be disappointed even if we succeed in dong 
our best,—Criminal Law and Criminology, 
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CRUELTY. IN LAW. 


A short time agoa judge in the Divorce 
Division, laid emphasis on the importance 
of confining petitioners who seek divorce for 
curelty within the established limits. We 
have not a professional report of the learned 
judge's dictum, of which our reporters may 
in due course, give a full record. Lawyers, 
of course, realise that, while the definition of 
cruelty long observed and followed in the 
courts, remains unchanged, it is essential 
that those who allege cruelty in a pati- 
tion should satisfy it. Let us take it as 
set out in the best text books. Itis “con- 
duct of such a character as to have caused 
‘danger to life or health (of body or mind) 
cr to give reasonable apprehension of 
such danger.” 

The definition has of course acquired a 
‘new importance in recent years, since 
Herbert's Act, which became law at the 
opening of 1938, made cruelty per se a 
good. cause for divorce, The genial philosc- 
pher who gained a remarkable triumph by 
-carrying that measure on to the Statute 
Book did not define “cruelty.” He left the 
definition as it stood and the Act which 
Parliament passed at his instance said no 
more than that if cruelty, as defined by 
legal decisions, was proved, the husband 
or wife who could prove it should be 
entitled to a dissolution of marriage. 

Since the Act of 1938 became law a 
number of petitioners, tempted by the 
chance of dissolution, have sought to 
plead sruelty, where no other claim could. 
be made good. This makes the existing 
legal definition, above quoted, highly 
“important. Tne judges know well that 
petitions for divorce are often brought upon 
slender grounds. They know that a man 
and woman marry for better for worse; 
“and at present they ‘are bound to support 
the definition as it stands. If it is to 
.be changed we must either have some 
overriding decision of the House of Lords 
‘which, -so long as Russell v. Russell (77 L. 
T. Rep.,.249; (1897) A, 0. 395) stands, is 
not. to be foreseen as probable, or else 
a statutory definition by parliament which 
` will give some new meaning to this debat- 
able term. 

Russell v. Russell (sup.) represents the 
-maximum of possible disagreement as to 
what constitutes cruelty in compliance with 
the established definition. A jury, properly 
charged, thought curelty established. One 
Lord Justice in the Court of Appeal agreed 
with the jury to the effect that a wife who 


‘cruelty . against his wife 


. : © 
persisted in publishing to the world an in- 
famous charge against her husband, whieh 


she knew to be untrue, was guilty of cruelty. - 


Four Lords of Appeal agreed. But two 
Lords Justices of Appeal and an ové@re 
whelming majority of five Lords of Appeal 
went the other- way and the unfortu- 


nate husband was deprived of his decree. - 


Lord Haisbury’s speech améngst those of 
the dissenting Lords shows the difficulty 
of introducing the question of the health 
into the balance when the question of 
cruelty or no cruelty is being weighed and 
decided. 3 

It is possible that a wife or husband 
of strong constitution can. bear without 
ill-health insults, calumnies, even bruta- 
lities which would break the health ofa 
weaker. spouse. Speculations as to health 
of the famous Lord Chancellor observed 
must become elastic accordingéo the health 
and strength or feebleness of the particular 


person towards whom the cruelty is exercise: 


ed, That astute criticism remains true 
to this day. 

A single act of cruelty may be enough 
to enable a husband or wife who can 
prove it, to succeed on the plea. In Reeves 
v. Reeves (8 L, T., Rep. 174; (1882) 3 Sw. 
and Tr. 139) an unfortunate widow had 


-been foolish enough, or hopeful enough, to 


marry a worthless young soldier. He spent 
her money on drink and, when she tame 
to a public-house to try to retrieve him, he 
kicked her in the strest. There was sone 
physical violence later; but either the first 
or the second blow could, it seems from the 


report, have been enough to enable the un- 


happy wife to get free. But such a single 
outrage must be such as to cuse actual 
or reasonably anticipated injury or danger. 
A brutal husband may seize his wife by 
the throat and throw her against a door, 
yet if she gets up unhurt and can prove 
no further attack she cannot claim that 
she has suffered from legal cruelty (Small- 
wood v,Smaliwood (5 L. T. Rep, 324; (1861) 
2 Sw. and Tr. 397)), 


A husband may, of- course, claim for 


although the 
court, which is both humane and chival- 
rous, seems to look more strictly at charges 
made on this head by a man than at those 
made bya woman. You have the extreme 


case presented by Prichard v. Prichard ‘ 


(10 L. T. Rep, 789; (1864) 3 Sw and 
Tr. 523). The evidence established great 
violence by the wife, constant irritabifity 


1947 ` 
bursts of unprovoked anger, habitual abuse. 

ub on at? least one occasion the wife 
went further than these, From time to 
time she ‘lifted her hand” against her 
husband which, of course, may be a 
common law assault. There were constant 
threats of the personal attack, invective 
in public near a place of religious wordship, 
and finally, actual blows in - public. What. 
ever definition we give to the term we 
should say thatin fhis case the humiliat- 
ed and maltreated husband proved cruelty 
up to the hilt. 

Draonkenness probably causes more pain 
to the offended spouse than any other mis- 
conduct, Yet even habitual drunkenness, 
standing alone, does not constitute legal 
cruelty. As Lord Penzance said in Brown 
v Brown (13 L. 1. Rap. 645; (1865) L. R. 
1 P. and Dy: l 

“A decree that should establish habie 

tual drunkenness to be of itself 
grotto for judicial separation 
would be likely to have a wide 
application.” ` 
. So no doubt it would: but nevertheless 
many of our readers will agree that a man 
who is habitually drunk is in fact, if 
not in law, cruel to his wife. A woman 
who marries a druakard may have to bear 
with drunkenness, but Mr. Justice : Barnes 
(as he then was) said in Walker v. 
Walker ((1898) 77 L. T. Rep. 715) that she 
could not be held to have taken the risk 
of anything which might follow as the 
result of bis drunkenness. The cruelty 
shown in Marsh v. Marsh (1 Sw, and Tr. 312) 
was aresult of constant drunkenne3s but 
the court only granted the wife a decree 
of judicial separation when and because 
it was satisfied, on the whole of the evis 
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dence before it, that the wife could not 
return to her husband without incurring 
great danger of the renewal of, personal 
injuries which he had already inflicted 
upon her. ’ < 
It is useless to pile the Pelion of ‘pre 
cedent upon the Ossa of authority. The 
reports are full of cases; but these which 
we have mentioned-and the cases therein 
cited will enable our readers to find their 
way to an opinion on any facts which may. 
be placed before them for advice. Taking 
a general view of the subject, we think 
most of our readers will feel, and agree 
with, the criticism which in Russell v. 
Russzll (sup) Lord Halsbury passed :upon 
the present definition, A wife or husband 
should not be bound to submit to, shall 
we call it, ill-treatment because she or he 
has a strong constitution. : o 
Sufferings are nonetheless acute because 
a brave manor woman makes little of them 
and by the exercise of strong will power pre- 
vents them from interfering with meals or 
sleep. Indeed one might say that the strong 
and courageous woman may suffer more from 
the wrongs of an offending husband than 
the weaker vessel which lapses into sickness 
and inability and never tries to ward them 
of, However, we are here on difficult ground 
where opinions may differ and views held 
at one time may not stand for ever. The 
judges have their rule and adhere to it 
with the loyalty which is both their rule 
and which is an important pillar in our 
legal constitution, If a change is necessary 
it must come from parliament. As things 
stand at present our lawgivers are {much too 
fully occupied with cruelty in our country 
and our streets to think of reforming the 
law as to cruelty in the household.—ZL, T, 





Extracts from Co ntemporaries. 


The Weight of Evidence. 

If evidenca is admissible at all, its weight 
is always for the jury. The legal’ truth 
is simple yet fundamental ; and one is ree 
minded of it by the criminal appeal in 
R. y. Wright (Times, August 27), in which 
the Court of Oriminal Appeal dismissed 
the appeal of a husband who had been 
convicted of murdering his wife. No motive 
of ayy kind for the murder was alleged 
bye tze prosecution. The husband and wite 
wére apparently living in good friendship 


with three children, who left them toge- 
ther when they went to school. When they 
came back they found their murdered 
mother, and a meat chopper which had 
apparently been wiped was found in the 
baro, This fact did little or nothing for 
the prosecution ; but on the husband's shirt 
was found a spot of blood. It might 
have come from his wife, and could not 
have fallen upon his shirt while he was 
out walking, it seems, after the fatal act 
and before his children found their dead 
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mother. The evidence was slender, but no 
one can say that it was inadmissible. 
Some men may shrink from the conviction 
upon a capital charge of a man against 
whom nothing can be said but that he has 
one spotof a blood on his shirt sleeve. In 
murder there is always a search for motive. 
and here, go far as the prosecution knew, 
there was none. There was no suggestion 
of insanity. Still, the jury thought the 
evidence sufficient. The summing up was 
perfect, and, quite properly, the Court held 
that that was an end of the matter.—D. J. 


Pronunciation in the Law. 

. The dictionary, even that. great work in 
many volumes: which came to us from 
Oxford, while it may give hints on, never- 
etheless cannot decree with absolute autho: 
rity, Pronunciation. This, to be sure, is a 
matter of some delicacy and one upon 
which it is wise not to exhibit overmuch 
dogmatism, bearing in mind that dogma- 
tiem sometimes is, as once it was wittily 
declared to be, simply puppyism full grown. 
Some words, it is well to remember, may 
have different pronunciations in different 
callings. Till comparatively recent years 
the word “revenue” was invariably pro- 
mouoced in the courts, as well as in Parlia- 
ment, with tha accent on the second syllable. 
“Ourator” is another word which may be 
noted in this connection. In England it is 
pronounced curator whereas in Scottish 
legal circlesit is “curator.” Henry Erskine, 
one of the mest brilliant men at the 
Scots Bar of his day, was once engaged in 
an appeal before the House of Lords and 
in the course of his argument he had to 
make frequent use of this word, which he 
Pronounced in accordance with the northern 
practice. One of the members of the House 
became restive and at last said, ‘Mr. Erskine, 
we are in the habit in this country of 
saving curator, following the analogy of 
the Latin tonguein which, as you know, 
the penultimate syllable is long.” Hrakine'’s 
reply was instant and crushing, “I 
thank your Lordship,” said he, ‘we are 
weak enough in Scotland to think thatin 
pronouncing the word “curator'’ we follow 
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the analogy of the English language, but 
I. need hardly say that I bow with pleasure 
to the opinion of so learned an orator and 
£0 distinguished a senator as your Lord- 
ship,’ h a 


John Clerk's Pronunciation. f 

John Clerk, one of the most pugnacious 
of pleaders, who subsequently became a 
judge of the Court of Session, likewise 
had a brush with the House of Lords on. 
the subject of pronunciation. It seems 
that he preserved the old-fashioned “enow” 
when his younger brethren said “enough” 
(“enuff’:. Retaining this old usage while 
presenting his argument to the House he 
was interrupted by ‘the Lord Chancellor 
saying, “Mr. Olerk, in England we sound 
the “ough” as “uff, enuff’ not “enow.” 
“Very well, my Lord,” continued the very 
self-possessed advocate, “of this we have 
had enuff, and I now procéed to the sub- 
division of the land in dispute. It was 
apportioned, my Lord, into what in England 
would be called plufland—a pluffland being 
as’moch landas a pluffman can pluf in 
one day.” The Ohancellor could not witls- 
stand the apt repartee and burat into 
laughter saying, "Pray, proceed, Mr. Olerk, 
I know enow of Scotch to understand your ` 
argument. Assuming .in itself, the story 
strikingly illustrates the vagaries of pronun- 
ciation and the changes it has undergone 
in course of time. © ` 


Lord Thankerton. 

This noble- Lord, Scotland's sole repre- 
sentative at the moment of her law in the 
House of Lords, ever keeps a watchful ear 
on any unorthodox pronunciation of Scots 
names or words. [ca a recantappsal before 
the House in English silk, quoting a Scots | 
case in which the name “Mackay” appeared, 
pronounced it as if spelt “Macke,” which 
immediately brought up Lord Thankerton 
with the correction that tha name should 
be pronouaced “Mackeye.” His colleagues 
smiled, but during the remainder of the 
hearing the nama was given the orthodox 
Scots pronunciation, —L, T. 
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GIFTS MORTIS CAUSA IN WAR TIME | 


In tifnes of emergency, that informal testa- 
mentary disposition, the donatio mortis 
causa, has a particular attraction. Chattels 
and things in action may be made the 
objects of a gift whose operation is depen- 
dent on the donor's death without the 
need of writing or of witnesses, or, indeed, 
of any evidence other than that of the donee 
himself. The special hezards of this war 
place many would-be testators in a situ- 
ation in which it is difficult or impossible 
to draw up a will, and it is therefore useful 
to consider how far a donatio mortis causa 
will meet the situation. The utility of this 
form of gift is increased by the fact that 
it can serve as a codicil: its authority 
overrides that of a properly executed will. 

It is commonly said that a donatio must 
be made in contemplation or expectation of 
death and, hence these dispositions are 
sometimes loosely described as being 
“deathbed” gifts, The words of Lord 
Russell of Killowen, O. J., in defining the 
three conditions necessary, have often been 
quoted in subsequent cases: “For an 
effectual donatio mortis causa three things 
must combine: first, the gift or donation 

. must-have been in contemplation, though 
not. necessarily in expectation of death” 
(Cain v. Moon [1896] 2 Q. B. 283, 286). In 
adopting the statement of the Lord Chief 
Justice, Lord Tomlin in Wilkes v. Allington 
[1931] 2 Oh. 104, 110, sitting as an addi» 
tional judge of the Ohanecery Division, 
thought that what was meant was ‘expects 
ation of immediate death.” In the light of 
this explanation, there is no need to re- 
linquish the use of the phrase "in expect- 
ation of death”: it is sufficient if the 
donor expects or thinks that death will 
occur in the near future bul he need not 
fear that it will be almost immediate. He 
need not be in extremis (Hill v. Chag- 
man (1789), 2 Bre. O. O. 612),° On the other 
hantL.a donatio may still be made even 
if. there is no chance of the donor surviving, 
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for example, because he is suffering from, 
an incurable disease: “He may know, in 
fact, that there cannot be any recovery ; 
yet I apprehend that a man in that situe. 
ation, in point of law, is capable of creating. 
a good donatio mortis causa” (per Lord 
Tomlin, op. cit, p. 111). What, then, are 
the causes of death which are sufficient in 
law to support the gift ? 4 ; 

(1) Most of the reported cases are con- 
cerned with death as a result of illness in 
the sense of disease or sickness, but there 
is no reason for supposing that the same 
rules do not apply when the donor is beds 
ridden or infirm as a result of an accident, 
provided, of course, that he is “in contem- 
Plation of death” from this cause, Provided 
that this essential requirement is present, 
it makes no difference to the efficacy of 
the gift if death does in fact occur because 
ofa different illness. This was the situ- 
ationin Wilkes v. Allington. The donor 
had for some five years been suffering from 
an incurable disease and knew that he 
could not possibly live long, but he died 
six weeks after making. the gift, not from 
this disease, but from pneumonia follow- 
ing a chill. In upholding the gift, Lord 
Tomlin disagreed with a statement in 
“Williams on Executors,” 12th ed. 479, to 
the effect that the gift must be conditioned 
to take effect only upon the death of the 
donor by his existing disorder; there was 
no authority for that proposition.. But a 
gift cannot be said to have been made in 
contemplation of death when the alleged 
donor is in a merely indifferent state of 
health and dies without reclaiming 
the property (Walter v. Hodge (1818), 2 
Swans, 92). If the gift is truly made in 
contemplation of death by an existing 
severe illness or infirmity it is uncertain to 
what extent death from a cause other than 
illness fulfils the condition of the gift. „If 
the donor recovers from the illness in res- 
pect of which the gift was made but dies 
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as a result of a subsequent illness without 
the property having been returned, it is 
clear that the gift has been nullified (Stanie 
land v. Willott (1852) 3 Mac. & G. 664); 
the deceased’s representatives can bring 
an action for the return of the chattel or 
fix. the transferee with a trust if title to 

a thing in action had passed to him. A 
fortiori, will this be the result if, after 
recovery, he dies by some accidental cause? 
The problem is that of the effect of accis 
dental death before recovery from the illness 
or infirmity in respect of which the gift was 
made. It is strange that there has never 
been a decision on the point. Nevertheless, 
the ratio decidendé of Lord Tomlin'in Wilkes 
y. Alligton applies to these facts equally 
to those of the {case before him; he said: 
“Ifa man, in contemplation of death within 
the meaning of the phrase, as used by Lord 
Russell, in fact dies from some cause other 
than the disofder which was present to his 
mind when he made the gift, I have a 
difficulty in seeing why the gift is not 
operative” ([[1931]12 Ch. p, 110). 

If. this view of Lord. Tomlin is correct, a 
donatio mortis causa may take effect when, 
tofgive two instances, death as a result 
of a road accident or an air-raid supervenes 
on a pre-existing illness or infirmity. 

"It may be noted in connection with illness 
that if the donor is ill and the gift is made 
only a few days or weeks before his death, 
it will be presumed that the gift was made 
‘in contemplation of death (Gardner v, 
‘Parker ( [1818], 3 Madd, 184). 

(2) Certain causes of death closely 
analogous to illness have been recognised 
as sufficient. In Re Richards [1921] 1 Ch. 
513 there was some doubt in the mind of 
the donee whether the gift was made in 
contemplation of death under an impend- 
ing operation, which in fact never took 
place or death as a result of the disease 
whick made the operation necessary. 
Eve, J., in holding that it was the latter 
cause of death on which the donatio was 
conditional, seems to have accepted a 
dangerous operation as being legally a 
sufficient foundation if such is the intention. 
“He asked; "Was the gift conditional upon 
death taking place in a particular manner 
or in particular circumstances ?” and said 
that in the circumstances “one must exa- 
mine the condition of things prevailing at 


that time and ascertain whether the donatio . 


was really conditional upon death from a 
` particular cause” (pp. 519 and 520). In 
Re Craren’s Estate [1931] Ch. 423 the point 
was necessary for the decision, as the 
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donor had in mind solely a pending oper- 
ation which might prove fatel and which 
did prove fatal. Farwell, J., upheld: the 
gift without argument being addressed to 
him on this point, declaringthat “the gih 
must be made in contemplation of death, . 
by which is meant not the possibility of 
death at some time or other, but death 
within the near future, what may be called 
death from some reason believed to be 
impending" (ib., 426). There can hence. 
forth be no doubt that an operation, or at 
least a dangerous operation, is an adequate 
foundation for a donatio mortis causa, 
There is a dictum of Shadwell, V. O. in 
Edwards v. Jones (1835), 7 Sim. 325, 335 (aff. 
1 My, & Or, 226), that a donatio mortis causa 
is made “in contemplation of the donor 
shortly terminating -life by reason of 
extreme sickness or extreme old age." 
Infirmity caused by old age was sufficient 
in Roman Law, and Shadwell, V.-O.'s opinion 
would probably be acted upon should the 
Case ever be contested beforesthe Courts, 
It seems safe to quote the rule in Roman 
Law on a point not covered by previous 
judicial authority asthe law of donationes 
mortis causa was deliberately adopted 
from the civil jaw in the eighteenth century 
by the Oourt of Chancery. The Corpus 
Juris has often been quoted and applied 
in this ‘connection and equity has proe 
fessed to follow it. | 
(3) The ratio decidendi of Farwell, J., 
in Re Craven's Estates comprehends impende 
ing causes of death generally and heemay 
have intended his words to reflect the 
civil law rules. In the passage from 
Justinian’s “Institute” (Inst, 2,7,1), which 
has been quoted so often in the English 
cases, nothing is said about illness being 
the occasion of a donatio mortis causa : 
the words are wide: “As when anything 
is given upon condition that if anv fatal 
accident befalls the donor,” etc, ‘Williams 
on Executors,” 12th ed., 479, suggests that 
the donor’s peril of death must haye 
“relation to his decease by illness affecting 
him at the time of the gift,” but Farwell, J. 
does not put forward any such qualification 
in Re Craven's Estate, which was decided 
after the last edition of the work. . And 
the suggestion of Williams runs counter 
to the case Re Dudman [1925] Ch, 553, and it 
may have as little substance as his opinion 
on the other point which was condemned 
by Lord Tomlin, as described above, In 
Re Dudman, Russell, J., refused to uphold® 
as a donatio mortis causa a delivery” made 
in contemplation of death by suicide, which 
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crime was in fact committed shortly after- 
‘wards, The reason given was not that a 
deliberate pr accidental cause of death is 
per se insufficient, but that the cause of 
death was criminal, and a gift cannot be 
made conditional on a crime committed by 
the donor. Tbe implication seems to be 
that the gift can be made dependent on 
death in an accident or on death caused by 
a third person as distinct from the donor 
himself. Russell, J., followed an Irish 
decision (Agnew v. Belfast Banking Co., 
[1895] 2 Ir. R, 204), there being no English 
authority in point, and a passage from the 
judgmeht of Fitzgibbon, L. J., which he 
quotes with approval bears out this intere 
pretation. 

The words of Fitzgibbon, L. J., are as 
follows: "While I think that a. danger of 
death may found a donation, whether it 
arises from natural causes or is incurred 
in ithe discharge of some duty, possibly 
including the duty of self<sacrifice, I hold 
thata donation cannot be supported ona 
danger which is so purely voluntary as to 
be criminal in its origin.” If this view is 
accurate, as it probably is, a donatio could 
be made by a person whose duty it is to 
engage in salvage or rescue work during a 
Te or af aireraid before beginning his 
duties on a. particular occasion and even 
at any time during the currency of a 
period of danger, as at present; the con- 
dition of the gift would be its return if the 
donor should survive. And the words of 
Fitzgibbon, L. J., seem to be intended to 
include a person who acts from a sense of 
moral and not merely a legal duty. 

Roman Law would allow a person per- 
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forming a dangerous duty ithe privilege of 
making the informal testamentary gift 
which is under discussion, but the privilege 
is not confined to those acting under a 
duty, and, as has been ppinted out 
already, the Roman Law rules can, with 
confidence, be quoted as authoritative. 
The institutes refer in general terms to a 
fatal accident, but more specific provisions 
are to be found in passages in the Digest 
of which the following translation is offered: 
“It is lawful to make a gift mortis causa on 
account not only of illness, but also ofa 
close danger of death either from the 
enemy, from marauders, or from the 
cruelty or hatred of a man of power; also 
on setting out on a voyage, being about to 
go to dangerous parts, and when infirm 
with age, for all these cases indicate a 
present danger” (D.39, 6, 3-6). It is to be 
noted that the privilege -of making a 
donatio mortis causa is not confined to 
eoldiers as was the privilege of making an 
informal will, and, therefore, any person 
in an area which is in real danger of an 
air attack is includedj although he is not 
engaged on dangerous duties. Those living 
in acomparatively “safe” area might well 
be able to make a donatio before proceed- 
ing to more dangerous areas. It therefore 
seems that in modern English Law civilians 
mey make informal testamentary dis- 
positions when, it is often supposed, it is 
only soldiers and seaman who have a 
privilege. But the privilege of the informal 
will of the latter is wider in scope, for it 
is not, asis a donatio mortis causa,, con- 
fned to chattels and things in action, 





GENERAL AND PARTICULAR RESIDUES. 


In regard to the general residue of per- 
sonal estate it will be agreed that it in- 
cludes all personal estate of the testator 
which had not been otherwise effectually 
bequeathed, unless, of course, the testator 
shows in his testamentary dispositions that 
in no circumstances is the property in 
question to be part of the residue. As 
Lord Justice Fry said in Blight v. Hartnoll 
(45 L, T. Rep. 524 (aff'd 48 L. T. Rep. 543) ; 
23 Oh, Div,.218 at p. 220): “I take the rule 
to be plain that in general the residuary gift 
carries every lapsed legacy and every legacy 
which on any ground fails to take effect, 
Pat that is subject to this other rule that 
i 
with regard to the excepted property incon- 


6 testator has shown some intention `> 


sistent with its ever falling again into the 
residue effect must be givon to that inten- 
tion.” In Re Fraser (91 L. T. Rep. 48; 
(1904) 1 Oh. 726) Lord Justice Stirling, in 
delivering the judgment of the Oourt of 
Appeal, drew a destinction between pro» 
perty excepted from the general gift and 
bequeathed to someone else and property 
so excepted which the testator has not 
attempted to leave to anyone. If the be- 
quest in theformer case fails (e. g. by 
lapse) it falls into residue, while in the 
latter the excepted property passes as on an 
intestacy, a8 the testator has not attempted 
to dispose of it. pics ae 
The rule was different in the case of 
real property before the Wills Act, 1887, 
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as a residuary devise included neither 
land acquired ‘by the testator after the 
date of his will, nor land the devise cf 
which by the will failed by lapse or other- 
wise (Theobald on Wills, 9th edit., ‘p. 197). 


This rule was set aside by ‘section 25 of the, 


above-mentioned Act- and “There is now, 
therefore, no distinction in its scope and 
operation between a residuary devise and 
a residuary bequest’ (Theobald sup). A 
question sometimes arises as to whether, 
when there is a specific gift of a portion 
of specific property to X, and a gift of 
the remainder of that propertv to Y. and 
X. predeceases the testator, Y. can suc» 
cessfully claim the portion intended for 
X; or whether it falls into the testator’s 
general residue. It js a question cf cone 
struction. If there is a gift of specific 
articles to X, and a giit to Y.of all 
other articles not thereinbefore disposed 
of(which means effectually disposed of) 
‘and the gift to X. fails Y. can claim -that 
the articles intended for X. have fallen into 
the particular residue and belong to him. 
But there does not appear to, be the same 
‘presumption in the case of the particular 
residue as there is in the case of the general 
residue. It.is clearly the province of the 
general residue to sweep in any part of the 
testator’s estate not otherwise disposed of 
and ‘so prevent a partial intestacy, but 
that consideration has not to be taken 
in account when the court has to decide 
whether the lapsed gift falls intothe par- 
ticular résidue or not, . 

‘We may say that if there is a gift of 
past of some fund of the testator’s to A. 
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and of the residue or balance of the fund 
to B., B. will have a good chance of taking 
the part given to A., if it should lapse 
(Barrett v. Barrett (1918) 11. R. 350). 
Chattels stand in a somewhat different 
position. In Patching v. Barnett (43 L. T? 
Rep. 50) the testator bequeathed certajn 
four pictures to the Trustees of the National. 
Gallery and gave to his wife the residue, 
of his pictures and all. other articles of 
his not in his will or any codicil thereto 


specifically bequeathed, and made a gener. 


tal residuary gift to trustess upon certai.i 
trusts. The ‘Trustees of the Nationel. 
Gallery refused to accept thé four pictures. 
Vice-Ohancellor Matins, before whom the 
case came, said, “This is similar to the 
case of a specific bequest of pictures or 
other articles to a legatee who dies in the 


lifetime of the testator,” and decided that ` 


the four pictures fell into the general 
residue, not into the particular. “To be 
forewarned is to be forearmed,” and when. 
the draftsman is instructed, in effect, to, 
leave certain chattels to A, and the rest 
to B., he should inquire of the testator, 
whether in case of the gift to A. lapsing 
he wishes the chattels intended for A. to, 
pass to B., or to the residuary legatee, ane 
should make this clear in the will. 
Where there is a gift of residue to in- 
dividuals as tenants in common, unless 
there are special words providing for a 
lapsed share of residue passing to the 
cther residuary legatees, any lapsed share 
is undisposed of and passes as on intestacy 
(Jarman on Wills, 7th edn., p. 1016). —L. T, 





Police on Duty. 

When is a policeman in the execution 
of ‘his duty ?" The question came up before 
a bench in a northern suburb of London 
last week, Two men were summoned for 
assaulting a policeman while in that execu» 
tion. At the time of the assault the officer 
had finished his turn of work and was 
cycling home. The sergeant in charge of 
the case said that by the police regulations 
a police officer is always on duty. Ths 
magistrates decided that, in any case, the 
officer was not in the execution of his 
duty ab the moment when he was assaulted, 
and dismissedthe summons. Most of us, 
we think, will agree with the decision; and 
the claim that a policeman is always on 
duty. iş surely, too high. The workmen's 
compensation decisions, if we can: apply 
them, certainly establish that a workman 


Extracts from GC 


ontemporariles. 

is, asa general rule, not inthe course of 
his employment when he ison the way to 
his work or coming home from it. Such 
cases as Evans v. Postmaster-General (17 
B. W., O. 0., 151) and Sparey V. Bath R.D.Q. 
(24 B.W.O O., 414) may ba quoted to sap- 
port this proposition. In the latter case the 
Court of Appeal held that the question 
“in course or not” was one of fact; and 
we should.contend that the question when 
a policeman is in the execution of his duty 
is a-question of that kind. The Police 
Regulations of 1920 (S.R, & O. No, 1484) 
have been so often amended that it is-a 
bold thing to say that they donot contain 
the wide proposition for which the prosecu- 
tion contended. Can any industrious reader, 
we wonder, give us wisdom on the matter ?— 
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GIVING A LIFT 


e 
Some timê'ago a Minister of the Crown 
“invited motorists to give lifts to belated 
roadfarers. Questions of sume importance 
arise when the guest takes his place in the 
host's car; and we try in this article to state, 
and provide reasons for finding an answer 

to, some of them. ` 


Tar Common Law Position 

Let us suppose that the guest is an 
unpaying guest, In such a case the com: 
mon law alone decides the relation bete 
ween guest and host. The host is bound 
to take reasonable care of his guest, but 
“no more. If he runs, the guest, even the 
gratuitous guest, into danger and an ac- 
cident takes place in which the guest is 
injured, the guest has his right of action 
against the host. In the early Victorian 
days the decision in Thorogood v. Bryan 
(8 Q. B, 115) ruled that anybody who took 
a place in a vehicle for reward ran the risk 
‘of the driver’s being negligent, and could 
not recover if the driver turned out to 
be so. But this decision, after holding 
the field for some years, was overruled 
_and denounced by the’ House of Lords 
in Mills v. Armstrong ; the Bernina (13 A, 
-0. 1). A few people have thought, from 
‘time to time, that there was sometaing 
to be said for the judgment of Ooltman, J., 
‘in Thorogood v, Bryan; but it has long 
‘gone the way of all flesh; and, on the 
whole, is not mcurned, We have to say 
now that a passenger does not, by taking 
passage witha carrier, accept the risk of 
his negligence ; and so may sue him, if, 
by negligence, he involves the passenger 
in kss or damage. This state of the 
law must be borne in mind both by 
naa who give lifts and by those who take 
them. 


i 
. INSURANOE PoLiorEs, 
. The „question of the motorist's insurance 
_ Policy where he voluntarily takes in a 
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guest is one which must also be cone ` 
sidered. Generally speaking all insurance 
Policies cover the owner cf a carin the 
case of any loss iacurred when he ig 
driving himself or when his car is being 
driven by a licensed friend, or member 
of his family or household. The question 
who is a member of a driver's. “house- 
hold” was debated in English v. Western 
(1940, 2 All E, R. 515), when the Court below 
went one way and the Oourt of Appeal 
another. But the case, though interesting, 
is not closely relevant today. As the law 
stands about the ordinary guest carried 
free of charge we do not think that the 
guest taken up in compliance with. the 
minister’s invitation and carried free of 
charge invalidates the usual insurance 
policy. It generally covers both the driver 
himeelf, the “assured,” and anybody carried 
in the car driven by .himself or hig 
servant. The fact that the guest is taken 
up under the extraordinary circumstances 
caused by the war and the consequent 
exhortation of some Minister does not seam 
to us to alter the situation in any way. 


PAYING FOR A Lirt 

The position is altered if the driver, 
in accepting a guest, says: “I will take 
you to London for two shillings.” If the 
passenger accepts that offer the driver 
becomes a carrier of a passenger, or 
passengers, for reward. He becomes the 
driver of a hackney carriage and his 
licence, under the Finance Act, 1920, and 
the Roads Act, 1920, if it is only a licence 
to carry free passengers, as most sach 
licences are, lapses and ceases to cover 


‘him. He requires a hackney carriage 


licence and is not lawfully on the road 
if he has not got one. Moreover, it ig 
quite possible that his insurance policy 
may be invalidated if, as is often the 
case, it covers the assured only while he 
is driving according to law. Insurerg 
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may very well have undertaken to cover 
the risk of an insured owner while he is 
carrying guests free of charge, but may 
yet have *framed their policy so as not 
to cover him while he is out on a profit- 
making journey. We think it necessary 
_ to say this because it may well be that 
owners of private cars use up such spare 
petrol as they have for hanging about 
railway stations and turning an honest 
penny (as they call it) by bringing belated 
pedestrians from a suburban station to their 
homes when the usual motor omnibus is 
out of service or delayed. Such people 
play a game which is at least as dane 
gerous as it is generous. A friend has 
told us of the case in which drivers say 
to the belated passenger: ‘Here is a box 
for the Spitfire Fund. Will you put somes 
thing into it ?” Such 2 suggestion may 
be sincere or insincere, Whichever it is, 
we think the’driver runs into danger by 
making it. If it is made before the care 
riage commences and the passengers 
gratefully slipia coin into the box, we should 
think :most magistrates would conclude 
that there was a carriage for reward— 
even though the defendant should prove 
that he handed over the coin toits proper 
destination, At all events, there would 
be evidence on which they could so find, 
‘The ordinary driver who, while going on 
his own way gives alift to strangers (or, 
‘indeed, frinds for reward is, as near as may 
‘be in the position of the driver in Wyatt 
v, Guildhall Insurance Co, (1937, 1 K. B. 
653; 1 All E. R. 792). He had a private 
motor-car policy which described the per 
‘mitted use of the car as for “social, 
domestic and pleasure purposes.” On a 
single cccasion he took two passengers 
from Manchester to London for payment. 
‘There was an accident. One of the in- 
jured passengers sted the driver for 
negligence and then went on against his 
-insurers under the 10th section of the 
Road Traffic Act, 1934. The insurers 
‘contended with success that the carriage 
of two passengers for reward, even on an 
‘isolated occasion, was sufficient to free 
‘the insurers of all obligation under the 
` policy, The case was distinguished later in 
McCarthy v. British Oak Insurance Co. 
(1938, 3 AILE. R. 1), but under circum- 
‘stances which make it unnecessary to give 
' more here than a mere note of the decision, 


Tue BURDEN or Proor 
These are the first and principal pro- 
` blems which arise, and we have quoted 
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the cases which will enable our readers to 
give an opinion if they should, have toe 
consider and advise on accidents to thebe 
voluntary passengers. We do not expect. 
that insurance companies will in prerent , 
circumstances stick too closely to their 
rights: but it is important to keep Wyaté 
v. Guildhall, ete. (supra), in view and we 
should strongly advise the hospitable 
motorist who takes a belated wayfarer home 
not to stipulate for payment, whether it be 
made into a charitable box or into his 
own hand. Fér the rest, the carrier must 
always take care of every passenger*whom 
he carries, but in this case, as in nearly | 
every other, the burden of proving that 
care was not taken rests on the plaintiff 
passenger. The mere occurrence of an 
accident on a road is no evidence of 
negligence by a driver, Resiipsa loquitur 
does not apply, or certainly does not 
apply in an ordinary case, which is the 
same thing. This was laid .down some 
time ago in Seotland in Henderson v. 
Mair (1928, S. C. 1), and Hunter v. Wright 
(1938, 2 All E. R, 621), when the cases are 
collected, is in the same sense. 
AT TAR Passexcer’s Risk = 
Ten days ago the Minister of Transport 
answered a question in Parliament on this 
subject (post, p. 159), He suggested that 
drivers who are willing to carry stranded 
pedestrians should put up a notice on 
their cars to the effect that passengers 
would be given a lift at their own risk, 
How far can such a notice (presuming 
the pedestrian sees it) free the host from 
all liability to take care of the guest? 
The recent decision on careless garage 
keepers or their custodians (Ashby v. 
Tolhurst, 1937, 2 All E. R. 837), has gone 
a long way toward exonerating a receiver 
of cars for garage from all liability for 
negligence, if he says that * Cars garaged 
here are left entirely at owners’ risk” 
or words to that effect. Many laymen did 
not like that decision and thougbt, with 
due respect, that a licens or or bailee for 
reward is bound to take some care of 
the article in his care, However, lawyers 
are bound to accept the decision, whether 
they like it or not, The Court found, 
however, that there was no negligence in 
the attendant’s delivering up the plaintiff's 
car to a thief, but that the delivery 
was made'honestly under a mistake. If ° 
positive negligence bad been found? the 
case might have not gone so well for the 
appellant garage proprietor. In any cake, 
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the host who takes up a stranded guest 
im his cag is, we think, bound to take 
redsonable care of him, A notice may 
well save the host from being sued for 
,accidents for which he is not to blame, 
but he requires no notice to give him 
that protection. What the Minister now 


DISGUISED 


“There will seemingly never be any 
finality on the question what is a lottery. So 
soon as a particular scheme is declared by the 
decion of the Court to be a lottery, the skill 
and ingenuity of a number of extremely able 
persons will be exercised in trying to dis- 
cover some means of evading that deci- 
eion.” —Mr, Justice Humphreys in Coles v. 
conan Press, Ltd. and Another (1935) 100 

P. 85.” 


Not only will the ingenuity be exercised 
in seeking to evade the net of the law, but 
in seeking the decision of the Court, Thus in 
Whiteman v. Atkins (1940) The Times, 29th 
August, the*promoters of a scheme sought to 
get a veil of legality thrown over it by a 
“friendly action” in which a supposedly 
apprehensive director of a company asked 
“for an injunction against the company to 

restrain them from proceeding with a 
scheme upon which there were doubts. An 
unsympathetic judge, however, considered 
she was not really afraid of incurring 
penalties under the Betting and Lotteries 
Act, 1934, but was merely trying to dise 
cover “how far they could go in the direc: 
tion’ of illegality without becoming crimi- 
nals,” She had not, he held, proved any 
cause of action. If there is one thing upon 
which our courts are more firm than 
another it is that they will not pronounce 
judgment on hypothetical cases, i 

But, nevertheless, Mr. Justice Bennett 
did, allow himself to be drawn into an 
expressicn of opinion, and that opinion with 
the facts upon which it was based aro 
sufficiently interesting to make reproduc» 
tion here desirable. 

The scheme, aseet out in an exhibit to 
the plaintiff's affidavit, was this :— 

A competition would be advertised open 
to all purchasers of tickets. The purchaser 
of each ticket, on receipt from him of one 
pound, together with a signed application 
form for a national savings certificate, 
“would be sent a book of four. tickets, which 
he was entitled to sell at five shillings 
‘each, and a national sayings certificate for 
fifteen shillings, Each purchaser of a 
ticket?’ was to have similar rights, All 
p&rsons’ holding tickets on July dist, 1941, 
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proposes, as we understand him, is to 
go back, in the case of pascengers carried 
out of kindness, to the rule of Thorogood 
v. Bryan (supra) After its emphatic 
denunciation by Lord Herschell and Lord 
Watson in Mills v. Armstrong (supra), this 
is a bold suggestion to make.—L, J. 


LOTTERIES 


were to be entitled to one free entry each 
in a crossword competition to be published 
shortly after that date. All entries would. 
be judged under the supervision of an 
expert committee, and prizes would be 
awarded in order of merit, aptness and 
accuracy of answers being the standard. | 

The prize fund, it was estimated, would 
amount to about twenty-five thousand 
pounds, and on that basis would be divided 
as to eighty-eight per cent.’ of the fund 
among the winners and as to twelve per 
cent, among purchasers of books of tickets, 
The prizes proposed were: Firat prize, 
£10,000; second prize, £5,000 ; third prize, 
£2,575; and then £4,425 was to be divided 
equally among the next fifty-nine come 
petitors. In addition, it was proposed to 
divide the sum of £3,000 among the pur- 
chasers of tickets, the first prize being 
£1,000. In the event of any two or more 
competitors tying for a prize it would be 
divided equally among them. The come 
petition was to be advertised in the Pregs 
after July 31,1941, and any ticket-holder 
would be entitled toapply for and obtain 
a competition ticket from the trustees. 
There would be three well-known persons 
who would retain the prize money in a 
banking account in their names until divi- 
sion. All entries fer the competition were 
to be received by August 31st, 1941, 

Exactly what the payment of one pound 
was to bringis not clearly expressed, but 
presumably one national savings certificate 
and one ticket in the scheme, The other 
four he would, itis to be supposed, vend 
as the agent of the promoters, each of his 
customers getting, like himself, one ticket 
and one certificate for each one pound paid. 
From the price of the tickets (five shillings 
each) we take it that expenses would be 
met, the prize fund constituted and the 
promoter’s profits accrue, 

Mr. Justice Bennett, said that “here two 
competitions were proposed, one in relation 
to an alleged crossword puzzle competition, 
the other in relation to the sale of books 
of tickets, In regard to the former sufficient 
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information was not forthcoming to enable 
a decision to be given as to whether it 
would or, would not be a lottery. All the 
talk about ah expert adjudication committee 
might be nothing more than a cloud of 
words intended to draw attenticn away from 
essential facts. z 

“But the second socalled competition 
was, in his judgment, plainly a lottery, and 
if advertised in the press would be an 
offence against s. 26 of the Betting and 
Lotteries Act, 1934, Money prizes were to 
be given to those wbo bought the largest 
number of books of tickets, No skill what- 
6ver was required to win that prize, and 
no purchaser knew cr could find out what 
other purchasers were doing. The winning 
cf a prize depended on whether one person 
happened to spend more on books of tickets 
than another. Therefore the scheme was a 
lottery and the prcmoters of it would be 
criminals,” 
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As it is put in Lieck on “Betting and 
Lotteries": “There are two , favourite 
methods of camouflaging lotteries: by pte» 
tending that the purchase of a chance is a 
payment for value and thatthe chance fs. 
given gratis ; and by pretending that there 
is an element of skill when in fact thess 
is none," It is the second form of pre 
tence which the learned judge feels may 
be concealed in the “cloud of words” 
descriptive of one.of. the two. interlocking 
competitions of the plan before him. The 
second of these competitions he finds to 
be a lottery unclad in even a cloud. * 

Those who desire to refresh their memory, 
upon the protean forms of disguise assumed 
by lotteries will find the cases collected at 
p. 118 of the text hook cited. They may 
also care to re-read an article at p. 35 of 
our vilume, 100 discussing Coles v. Odhams 
Press, Ltd., supra, and some other then 
recent cases :—dJ. P. 





REVIEW. 


The Indian Sale of Goods Act, 1930. 
<“ —By Om PrArASH AGGARWALA, M, A,, AND 
< ASSISTED BY N.K. Iver, M. A, B. L., PUB- 
“ LISHED BY LAHORE Law Depot, KAOHRRY 
“ Roan, Lanorn, Paars 731, Price Rs. 7-8. 
The book contains an exhaustive and 
lucid commentary on the Act. The subject 
has been properly analysed and treated 
poder appropriate heads and sub-heada. 
The provisions of the Indian and the 


English Act have been explained with © 
reference to up-to date Indian and English 


Oase-Law: and differences between the 


provisions of the two Acts have been clearly 


pointed out. The utility. of the book has 
been increased by addition cf nine useful 
appendices and anexhaustive and comp- 
lete index. The book will be found very 
useful to the Bench as wellasto the,Bar. 


acme 


Wit & Humour. 


* Misquote.—Last year the Columbia pros 
gram committee invited Dr. Angell of Yale 
as a speaker at one of the waekly chapels. 
He traveled down from New Haven entire* 
ly without a text for his speech. He got 
‘off at Grand Central, and was still une 
‘prepared. He took a taxicab up to the 
Heights and still had no idea of what he 


‘would say. Walking up the chapel steps, 


‘he quite suddently saw a sign on the door: 
‘PUSH. That would be his topic; he would 
‘speak about the value of aggressiveness in 
‘life, of gentle force in the world. 

: Upon the piatform he began to speak: 
“The text for my speech is not drawn from 
the Bible, or from any great philosophy; 
‘rather from a sign on the chapel door nam- 
“ing the chief asset that a person may have.” 
“His entire audience twisted their heads and 
‘saw inscribed on that chapel door the word; 
*PULL.—Case and Comment, ` 


A New Way,—"It] is a well-known pro- 
vision of the law,” says a California paper, 
“that a dog ia entitled to bite one citizen 
free; but his owner is liable to be punished 
for the second taste his pet may take.” Well, 
if the local paper says this is the law, let it 
pass. We thought otherwise. The other day 
a case came before two new magistrates in 
a provincial town, in which a man was sum- 
moned for keeping a savage dog, While in 
court, the dog showed every desire to clear 
the deck by snapping and yelping. In giv- 
ing judgment, the chairman said, “Although 
they could not convict, because there was no 
evidence that the dog had bitten anyone be- 


. fore, they considered the animal's conduct 


so bad they should endorse his license” :— 2 
Case and Comment, s 
"e 
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FREEDOM 


2 f 

We all realize that in the time in which 
“we live democracy is in eclipse. The 
greater partof Europe is under the sway 
of totalitarian governments which permit 
little semblance of fteedom. England and 
France have gone to war rather than 
submit to further extension of the rule of 
force practiced by Germany under its pree 
sent leaders. In the process of waging 
war against “dictatorship, these countries 
have to sacrifice at least temporarily some 
thing of their own freedom, 

The United States is a long way in 
miles from troubled Europe but it has not 
‘teen uninfiuenced by what has happened 
there in recent years. When freedom is 
snuffed out in one country after anothar, 
inevitably the question arises whether it is 
safe anywhere, When men see policies, 
political, economic, social and interna- 
tional, carried out by force and apparently 
rather easily, they begin to wonder whe» 
ther after all the future is not to the strong, 
and whether the nations that with all their 
defects, are trying to give the people a 
voice, and to gain their ends by dis» 
cussion and reason, are not on the wrong 
road. 

The citizens of this country generally, 
I am sure, are not falling prey to these 
doubts. We maintain our faithin popular 
government for which the United States 
stands. Nevertheless we have every reason 
to consider anew in the light of present 
conditions, and not merely take for granted, 
the great principles of freedom embodied 
in our constitution. If we understand them 
clearly we shall be better able to pre- 
serve and apply them. One of these 
principles, and the one which I shall discuss, 
is the right of free speech, 

The right is guaranteed inthe First 
Amendment of the Federal Constitution, 
as fellows: 

“Q@okress shall make no law.... abridging 
the freedbm of speech or of the press,or the right 
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OF SPEECH 


of the people peaceably to assemble, and to petition 
the government for a redress of grievances,” 

This amendment applies only to Oon- 
gress. Butthere are corresponding pro- 
visions in the constitutions governing the 
states. 

Free speech in essence isthe right of 
discussion, the opportunity .of anyone if 
he can persuade others to support the 
ideas that he favors and to join him in 
peaceably putting them into effect. The 
nature of the right indicates the limits of 
it, It goes as far as peaceable persuasion 
and nota step beyond it. The test of free 
speech under the law is not whether the 
ideas uttered are conservative or radical, 
popular or unpopular, but whether the 
speaker appeals to reason or to force. 

Free speech does not cover incitement 
to riot or to violation oflaw. As Justice 
Oliver Wendell Holmes said in an often 
quoted sentence in a decision of the United 
States Supreme Court. ` 

“The most stringent protection of freo speech 


would not protect a man in falsely shouting fire in 
a theatre, and causing a panic,” 


But so long as a speaker is content to 
use the method of persuasion and he asks 
for only orderly action under the law in 
support of his idéas, he is not to be 
stopped because those ideas are regarded by 
the majority of his countrymen as foolish, 
or if carried out, harmful to the public 
interest, 


In a popular government reliance against 
evil consequence of wrong opinions must 
be placed in full discussion in which the 
fallacies and evil will be exposed, and the 
people will be educated to make a right 
decision. If we dare not trust the processes 
of popular educations we do not belong 
in a democracy. The constitution of the 
United States does trust and provision for 
free speech manifest that faith, John 
Milton well expressed it when he wrote 
nearly three hundred years ago, in his 
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~ famous “Areopagitica.” 

“Though all the winds of doctrine were let 
loose to play onthe earth, so Truth be in the 
field, we de injuriously, by licensing and pro- 
hibiting, to misdoubt her strength. Let her and 
Falsehood grapple; whoever knew Truth put tothe 
worse in a free and open encounter?” 

Informed persons know that many of 
the political institutions and legal con- 
cepts of the United States were evolved from 
the experience through centuries of both 
England and the English colonies, This is 
true of the principle of free speech, It was 
no young plant at the time of the adoption 
of the American Constitution, but a tough 
and seasoned oak, eprivging from cen- 
turies of devolpment in England and 
growing with theincrease of popular re- 
presentation in the English government. 

A struggle of centuries was required 
to establish what we should regard as ele» 
mentary ina legislative body, the right of 
members of Parliamant to express their 
opinions freely upon the affairs of the 
nation. For asserting this right members 
of the House of Nommons were imprisoned 
under the Tudor and Stuart monarchs. 
But the principle of immunity from pros 
secution for statements made in parlia- 
mentary debates was established by the 
Bill of Rights adopted upon the accession 
of William and Marry in 1688, Censor- 
ship of publications by the government was 
ended a few years later. The full recog- 
nition of religious freedom in England did 
not come until after the American Revolu» 
tion. 

The struggle for freedom of religion and 


freedom of speech in the English colonies’ 


in the seventeenth century was very similar 
tothat in England. Our Puritan forebears 
came to the shores of America to find 
freedom to Worship God in their own way, 
but it apparently did not cecur to them 
that other persons were equally entitled to 
worship Him in their way. Offending books 
were burned and men and women adjudged 
heretics were persecuted in the Massachu- 
setts Bay Colony just as much as in the 
mother country. Finally about the time of 
the formation of the American Constitution, 
a more tolerant attitude prevailed on both 
sides ofthe Atlantic Ocean. The rule laid 
down in America by Roger Williams had 
been accepted here, that no person should 
be called in question for any difference of 
opinion in matters of religion or public 
policy who did not disturb the civil peace. 
It was this rule that was expressed in the 
guaranty of free speech in the First 
Amendment of the Federal Constitution. 
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Thave referred to the background of free 
speech in England and the Amerjcan eolo. « 
nies to indicate that among the English 
speaking peoples it has developed corres- 
pondingly with democracy and is partand 
parcel of it. Democracy cannot endure 
without free speech, The essence of the 
demoratic way of government is thatthe 
people acting from time to time by majori- 
ties, decide. The people cannot decide 
wisely unless they have an opportunity to 
hear all sides of the questions involved. 

I know that often in our zeal we are 
sure that the opinions we hold are tht only 


sound ones, and we consider that the people ` 


would be more certain to be right if they 
were not allowed to tear anything else. 
Germany proceeds upon that theory. But 
surely we must recognize that we are fal- 
lible. Frequently if we are honest we have 
to admit after the event that we have erred. 
Other men are equally sure that their 
views, which may be opposite, to ours, are 
right. We need to have faith in the effect 
of discussion and time to winnow the true 
from the false, and eventually to bring the 
acceptance of our ideas against all opposi- 
tion if they are right. If they cannot bear, 
that test they ought not to be accepted. 
They certainly ought not to be forced by 
suppressing criticism. In this connection 
I cite another notable ulterance in one of 
the opinions of Justics Holmes, this time a 
dissenting opinion : 

“When men have realized that time has upset 
many fighting faiths, they may come to believe 
even more than they believe the very foundations 
of their own conduct, that the ultimate good desired 
is better reached by free trade in ideas—that the 
best test of truth is the power of the thought to 
get itself accepted in the competition of the 
market; and that truth is the only ground upon 
which their wishes safely can be carried out. 
That, at any rate, is the theory of our Constitu- 
tion.” 


Freedom of speech also makes for the 
orderly development of public policies and 
is a safeguard against violence and revolu- 
tion We may as well recognize that 
change isa part of life. We can no more 
avoid it in government than in other fields, 
and we should not wish to avoid it because 
itis the means of progress. But itis desir- 
able that change come gradually as a form 
of growth and not by explosion, Where 
discussion is free this is likely to be the 
case. The party in power moderates its 
program in order to minimize opposition, 
and the patty out of power ia conten? to 
rely on persuasion to change the program 
if the channels of persuasion are left open, ° 


. 


1 


6 


|| 


. 


+ 


1941 


But if the voice of opposition is silenced 
by compujsion the situation is very 
different. The groups dominant at the 
time, freed from the restraint of effective 
criticism, carry their policies to extremes, 
Those opposed, denied open expression, are 
diven to secrecy. But discontent is not 
thereby eliminated. It is only driven un- 
der cover. It accumulates to dangerous 
proportions and sooner or later it is likely 
to find ventin social upheavals that rend 
and destroy. It isnot an accident that in 
"England where the House of Commons pro- 
vided % means for representation of public 
opinion the democratic reforms of the 
eighteenth and nineteenth centuries were 
accomplished in an orderly manner, whereas 
in France which allowed no popular expres- 
sion, the tyranny of the Bourbon monarchy 
was ended only by the French Revolution, 
In this century the merciless repression by 
the Ozarist government in Ruasia, of any- 
thing in the way of popular protest, had 
its natural result in revolution. Ohief 
Justice Hughes did not put the case on this 
score too strongly when he said in an 
opinion of the United States Supreme Court: 

“The greater the importance of safeguarding the 
Bmmunjiy from incitements to the overthrow of 
our institutions by force and violence, the more 
imperative is the need to preserve inviolate the 
constitutional rights of free speech, free prees and 
free assembly in order tomaintain the opportunity 
for free political discussion, tothe end that govern- 
ment may be responsive to the will of the people, 
and that changes, if desired, may be obtained by 
peaceful means.” : 


I am glad to present this matter of free 
speech before representative citizens such 
as make up the Kiwanis clubs because 
after all the survival of free speech de- 
pends upon the attitude of citizens toward 
it. We all claim free speech for ourselves; we 
too often would deny it to others who hold 
what we regard as dangerous opinions, 
Yet it is evident that if the principle is 
valid, if cannot be restricted to views that 
we personally approve. It applies to all 
views expressed in an orderly manner. In 
the centuries following the Reformation 
religion was the principal subject of cone 
troversy. To-day issues of labor and ‘capital, 
the economic and social order, and intere 
national relations divide men. We must 
beware that we donot take the course of 
our fathers in religion; namely, attempt to 
crush {the expression of views that we do 
not like and reap the same unhappy con- 
sequences in retaliation and hate. 

Thtye are manifestations of intolerance 
against which we need to be on guard. 
Take our system of industry as an example. 


JOURNAL : ee 


19 


I am by temperament and judgment a 
conservative. I believe that with all our 
economic ills, and I admit they are many 
and serious, the system of privhté initiative 
still holds the graatest promise for the 
general well-being. But I recognize, as it 
seems to me every thinking man must, that 
tbere is need for public regulation to pree» 
vent abuses of private power of various 
kinds. Furthermore it is clear that there 
isa real question of public policy on which 


men sincerely differ now and will continue - 


to differ: namely, whether and to what 
extent the participation of government in 
business should be extended. The American 
people are sensible, not given to acting 
blindly. There is noreason to fear that 
if the problem of control of industry is 
freely discussed, it will not be solved step 
by step as time passes in an orderly 
manner consistent with the public interest. 

Those persons in my judgment will do 
the republic a great disservice who try to 
prevent persons with whom they do not 
agree, from being heard, by calling them 
names. It seems now to be the fashion to 
stigmatize as a ‘communist’ and in- 
ferentially a person who would overturn the 
government by force, any one who advo- 
cates a larger measure of governmental con- 
trol of industry, In most instances this is 
altogether unwarranted. Oonversely a 
person need not be an. “economic royalist” 
to favor lessening even the present degree 
of governmental participation in business, 
What is needed is a fair discussion of the 
issue on the merits, with earnestness but 
equally with good temper and respect for 
the opinions of others, 

Another field in which it is very impor- 
tant that the right of discussion should be 
respected, is the field of labor relations. 
The right of employees to organize and to 
persuade other employees to join their union 
is now established by law. The employer 
is forbidden to interfere withit, Doubtless 
there are still discriminations against 
union men by some employers, but they are 
growing less. Public opinion generally 
supports the right of workers to organize 
and the law protecting it may be expected 
to be increasingly observed. 

Oorrelatively it is not too much to ask 
that officers and members of labor unions 
keep within fair persuasion in bringing 
felloweemployees into their ranks. Threats 
and coercion should have no place in union 
methods. One can understand the resente 
ment felt by union members toward non« 
union employees who gain the benefit of 
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union efforts for the improvement of work- 
ing conditions in the industry without 
sharing in the burdens. Yet this does not 
justify violence to. bring into the union non- 
union emplopees. The case is only another 
illustration that in a democratic society, 
reliance must be placed on the voluntary 
action of the persons concerned for many 
social ends. It also illustrates that the 
right and duty of free speech go together, 
Union employees possessing toward their 
_ employer the right freely to discuss their 
working conditions are in duty bound to 
accord like freedom to their fellow: 
employees. 

A third field in which freedom of dis- 
cussion is highly necessary isthe foreign 
policy of the United States. One fact is 
plain: that there is a deep, almost pas- 
sionate desire, in which we all share, to 
keep the United States out of war. This 
has led to disapproval in some quarters 
of any discussion of the issues of the 
war for fear it would draw us into the 
conflict. Yet suppression of discussion I 
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earnestly submit would be a shortsighted 
and dangerous course, Bi Ha : 

I leave with you in conelugion which 
I regard as a summons to patriotic citizens 
at the present time, to give positive support 
tothe right of discussion, If we can maintain‘ 
it in this country we can contemplate the 
future with confidence. Our democracy will 
endure, even if democracy fails elsewhere. 
We shall have to pay the price of per- 
mitting the expression of many views that 
we do not approve and some doubtless. 
that we gravely fear, But after all 
is that not a little price compared with 
the maintenance of popular” and orderly 
government, You who are members of 
Kiwanis, because of your ability and public 
spirit, your deservedly large influence in 
your communities, dre in a position to 
affect profoundiy public sentiment, You 
can render lasting service tothe country 
by putting your whole weight, as indivi- 
duals and as an organization, behind the 
protection of free speech,—Case and Come 
ment, os 





Wit & Humour. 


A Slip In English.—In a northwest Mise 
souri county, some sixty years ago, a young 
fellow was admitted to the bar, not because 
of his knowledge of law, but because his 
and his wife's relations all said he was a 
natural orator. His first case was before a 
jury in a country, J, P.'s court, and when 
he came to address the jury, he began as 
follows: “Gentlemen of the Jury, said he, 
“had I the ability of Daniel Webster or the 
eloquence of Henry Olay, I would ravish this 
entire community.” The justice and const» 
able were several minutes suppressing the 
applause, mostly made by the young man’s 
relatives in the audience :-—~Case and 
Comment. 


Brass Tack Bookkeeping.—Sympathy 
leans toward the Virginia farmer who wants 
back the tax he paid on the gasoline he used 
in his farm tractor. He was unable to fur- 
nish an itemized statement, but he knew 
that $6.50 was the correct refund, he said, 
because he had driven a nail in a post for 
every five gallons he putin the tractor tank. 
The division of motor vehicles advised him, 
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in effect, that it wanted the record in black- 
and-white, not in wire-and-wood. 

It may be that Virginia law requires the 
keeping of sales tickets by refund claimants. 
But a record is a record, and the enttring 
of a figure with pencil or ink in a column 
on a sheet of paper does no more and no 
less than the hammering in of a homely nail 
in a hunk of wood, The figure is a symbol 
and the nail is a symbol; go is the cribbage 
peg, the poker chip and the silver dollar.. 
Man does not live by numbers alone. 

The Virginia farmer's reckoning post is 
there for inspection and auditiug, and the 
state of the heads will show how long each 
nail has been in its place, something rela- 
tively difficult to determine about a row 
of figures. He is entitled to his original 
record and if they want a copy, he can fur- 
nish one even though it may be a little 
bulky for filing. After .all, nearly every 
form of accounting has to be taken to a 
certain extent on faith ; and a farmer's nail- 
studded post seems just as veracious, to him, 
as the fanciest kind of store-bought book 
with markings in it,—Case and Comment. 
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WAR AS SEEN THROUGH THE EYES OF THE AMERICAN LAWYER* 


Corrditions in Europe have been one 
_of my chief ‘interests forthe past two or 
three years. | have been thrown into them 
in all sorts of - ways and services, I 
served two years jin the Department of 
State asone of the executives of that de- 
partment at the end of the Hoover adminis» 
tration. I was, when I first left college, a 
newspaper correspondent. I have known 
Europe on,apd off all my life with some 
intimacy. I am to-day a member of at 
least three national organizations con» 
cerned with watching the daily progress 
of affairs in Europe. These events are 
involved in the determination of work and 
“policy, Two groups in my college this 
year have been studying the progress of the 
wart intensively in its technical, economi- 
cal, diplomatic, political, military side, 

I was in Germany last fall. Indeed I 
chose a trip to Germany deliberately in the 
middle ofJuly with the feeling that some- 
thing was going to break loose there before 
the fall was over. The pact between the 
Soviet Union and Germany was made on 
the day before I left Germany. War was 
declared onthe day before I left England, 
All that my capacities and time availed has 
been devoted to an effort to explore what 
the big show means on the ofher side to try 
to think my way through it. One or two 
of the conclusions I want to suggest to you. 

All I can say is speculative. We are 
dealing with great unknown forces which 
would not be in operation if the results were 
certain, We can anticipate to some degree 
the course of affairs. We can anticipate, 
I suspect, more than most of you are 
willing to confess, the course of American 
opinion. Oneofthe leading students of 
American opinion said to me the other day 
that America was now in the stage in which 
England was at Munich. America would 
follow something of the same course in its 


* Condensed from address by James Grafton Rogers, ? 
University, before the Qhio State Bar Association Spring Meeting, Oolumbus, April 26, 
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thinking, he said, because that course was 
inevitable to people whose minds were 
alive and whoseimpulses were whatthey 
are in the Anglo-Saxon world, Whether 
this be the case or not, it is certain 
that our opinion will evolve rapidly 
in the months to come. Some fore- 
sight of that, some inquiry about it, 
seems to me worthwhile, . : 

There is from my point of view nothing 
so important tothe American lawyer or 
to.the American citizan as the wise conduct 
of our own domestic affairsin the United 
States, but these we can not talk about 
in this forum. Nextto those domestic 
affairs, the most important thing in the 
world for us is the struggle of power on 
the continent of Europe. It affects our 
lives and the lives of our children, the 
lives of the generations to follow, more 
intimately than anything in life thatis 
beyond our own personal control in 
America. And under those circumstances, 
I will, if you will let me, survey for a 
minute the field as I see it, and then com- 
mentonit from an American angle and 
from a lawyer's view. : 

On the night before the Soviet-German 
pact was announced, wandered by 
accident intoa little German university 
town. I had been wondering what was 
going on in the university. I knew it was 
closed, I found that I could get into the 
university by distributing a few pfennigs, 
In alittle back alley ofthe old palace in 
which the university is located, I stumbled 
on a Close-shaved fellow of about forty who 
was teaching radio to a group of three 
boys, He was working by candlelight in a 
rather primitive laboratory. After the 
exchange of a few words in German we 
drifted into English. He sat down with 
me on the steps and we talked for an 
hour in the gathering twilight. 
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The Rhineland was tense. I had been 
conscious the night before that soldiers were 
being mobilized. I bad been conscious 
that uniforms which had been stowed 
away in garreis were coming out again. 
People had stopped me on the street in 
Colegne and in Stuttgart three or four days 
before, pecple whom I had become 
acquainted with in the course of a few 
days visit, and said, “There isn’t going 
tobe any war, is there, Mein Herr?” And 
“I said, “I don't know.” They. said, ‘Don't 
believe the newspapers; there isn’t going 
to be any war,” 

Iwas conscious of this tenseness, Our 
conversation led immediately into the 
subject ‘of what Germany's aims and wants 
were. He said in the course of half an 
hour something like this, “The German 
people have developed the greatest civiliza- 
tion in the world. Our home life, our poeta, 
our scientists, our philosophers,”-—and he 
strung themoutin a long list—''There is 
nothing like them anywhere in the world, 
There are no-where cities so trim and 
neat; there is nowhere s0 much fine 
literature and music. There is nowhere 80 
balanced an outlook on life as in Ger- 
many.” 

I could to some extent agree. 

He said, “This civilization that we have 
built up in the woods and on the plains 
of northern Europe was when it first 
came out of these woods and on these plains 
an unsheltered thing, a soft»bodied thing, 
but”, be said, “out of the Mark of 
Brandenberg grew a military state.” He 

„referred, of course, to the history of 
Prussia. This powerful state, which de- 
veloped under Frederick the Great, finally 
took over one after another the neigh- 
boring states and provinces of German. 
speaking people. Brandenberg was the 
heart of modern Prussia, the heart of 
modern Germany and ofthe great Reich, 
which was cemented by the capture of 
Austria, 

He said, “The military people in the 
Mark of Brandenberg provided the turtle- 
shell, the carapace, the steel, the iron 
forthe acft civilization of the north. Now 
we have a destiny, a mission,” 

“There is no peace for Europe by any 
of the old processes,” he went on. “Ger- 

many is surrounded with quarrelling, 
primitive people who insist on their pri- 
mitive ways, their primitive religions, their 
primitive attitudes. They crowd on us. 
Some of them are always growing stronger 
and some of them weakening. They are 
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always quarrelling and have been so since 

we have any record. There will enevér be’ 
peace in Europe until some one nation, 

asthe Romans did years ago inthe pag 

Romana, some one nation in a’ pax Teutonica, + 
in a German peace, proceeds to make 

them all alike and to impress on them 

a single colture and a single civiliza- 

tion.” 

“Well,” I said, “you have tried it before. 
What about the Ozechs? For centuries . 
they have been oppressed. Three or four 
centuries they have been subdued by 
stronger people and they hawe never lost 
an inch of their individuality or integrity,- 
courage or determination to preserve their 
culture,” 

He said, “If need bè, the Czechs will be 
murdered. It is quite possible to slaughter 
all the males in the Ozech population who 
fight off our civilization.” . 

“Well,” I said, “the Ozechs are not alone. 
Name the other nations,” es 


He named them, the Slovaks, the Slovenes 
the Poles, the Bulgarians, Rumanians, Hun- 
garians, He said, ‘They must all be absorbed 
and be subdued”. “Your Western Nation in, 
America,—we will let you run the Western 
Hemisphere and subdue it to one 
culture.” 

I said, “What about Great Britain?” 

There was a Holtz machine, one of 
those little static electric machines with a 
wheel, nearby. He said, “The British Eme 
pire is flying apart through centrifugal 
forcelike that machine would if we spun 
ittoo fast. It will not last long.” 


The next day as I was “waiting fora train 
I spoke toone of the hundreds of humble 
German citizens, an old man sitting and 
smoking on the banks of the Rhine just 
across from the city of Oologne. We 
chatted in simple German for half an 
hour, Soon, as the Germans frequently did 
if they were just a little disarmed, he began 
to talk about Hitler. He said, “Hitler has 
given us work.” à 

I said, “What about Goering?” 

“Oh,” he said, “Goering,” and he smiled, 
“Hermann, Hermann, is a good man. He 
loves Germany.” 

1 said, “What about Goebels ?” 

“Oh,” he said, “Goebels is an evil man, 
schlecht.” He shook his head, 

And I said, “What about Hitler?” 

He said, “I had a brother in Stuttgart,” 
—and I heard this repeated many times 
last summer in one form or another—I 
had a brother in Stuttgart and he had no 
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work. Hehad no work for years under 

“the Weimar Republic. Then Hitler came 
in and since then he has had work all the 
time,” : 

- “Yee,” I said, and waited a little to see 
if anything more was coming, Then he 
said, “Mr, American, Hitler has lifted the 
head of Germany high. Germany no 
longer hides ita head under the table in the 
garden. The head of Germany is high 
and it will go on until there is room enough 
for Germany to live.” 

I left Germany and went to England. 
There from the courts, the clubs in Mayfair, 
-from the St. James and the Burlington 
Olub, down to the maids and the taxi 
jrivers, from the men who kept the locks 
onthe canals, always Ibeard the same 
thing, They said, “We can’t stand this 
any longer. We arenot going to be dise 
‘turbed every six months by the danger of 
one domineering power in Europe which 
will keep threatening our gates every time 
it pleases. Weare going to pick up the 
weapons now and fight it through, fight it 
through, to the end.” Every where the same 
expression from members of the cabinet 
downto the simplest kind of men whom I 
could meet and talk with, repeated over and 
over again, 

What is going on in Europe to-day is a 
trial of power. On one sideis a Germany 
which from a combination of humiliation 
and pride,a combination of a sense of 
efficiency and strength and an incapacity 
to attain dominance, is determined not 
merely to find a placein the sun, but the 
biggest, widest place in the sun and in the 
brightest sun that any nation. has ever 
had. It is a nation lovable in many 


JOURNAL : 


i 23 


respects, butintolerable from my point of 
view in this one respect. On the other side 
and against itis the grim British deter- 
mination that Britain can never in the 
world leta single power control Europe, 
that it will never in the world allow the 
dominance of Europe by a single nation 
which can threaten its life. The upshot is a 
struggle between two ofthe most powerful 
and efficient of all nations, Ferhaps in come 
bination or together these two have contribute 
ed most to the culture of the world, whate e 
ever their faults and their frailties may 
be. 

The outcome depends much less on where 
the sympathies of the world sre than on the 
trial of arms. The result is a military gues- 
tion, at least for the moment. I cannot 
believe but thatin the long run of years the 
faith of the world in what is right will 
maintain, but for tha moment, at least there 
is no doubt that the issue hangs on the 
fangs of the two nations. We must look 
forward to that kind of a struggle and in 
those terms. 

The British policy will be, as it was 
before, to attempt to choke the strength of 
the struggling animal in central Europe, 
and the effort cf the animal will be to 
fight its way outof the choking, strangling 
strength around it. Which prevails depends 
essentially on a single thing in the end, 
namely, whether the present German domin» 
ance in the air is able to overcome the 
British dominance of the sea, The driving 
force ia on the little Island of Great Britian. 
Her strength is found in that island and 
from the colonies abroad. Upon that 
strength depends the outcome, 


(To be continued) 





Extracts from Contemporaries. 


Professional Terminology 

As we all know, each learned profession 
has its own special vocabulary of technical 
terms which, though familiar to its members 
as household words, are not quite so obvious 
to those outside its ranks ; indeed, to them 
much of the terminology seems to gravour 
of the caballistic, and is apt to be set 
down as mere ostentation. We of the legal 
profession have a large collection of such 
Phrases and words which we accept as a 
matter of course and their understanding 
plain— but which sometimes sorely puzzel 
the man, whois inclined to indulge in 
sgrcastit comment on many ofthem. Why, 
hour hypothetical layman may ask, should 
the lawyer speak of a cestui que trust 


while a synonym in English might well be 
used ? Even the simple word “deed” which 
the layman might well understand as 
denoting any documentin writing convey- 
ing property is used by the lawyer as denot- 
ing such a writing only if under seal. 
Again, why should the lawyer speak of a 
wrong as a “tort” when the former word 
would equally serve ? Again, to the lawyer 
the expression “fee simple’ conveys no 
hidden or mystic meaning, but it has some- 
times puzzled those outside the profession. 
A good many years ago an examination 
paper was set in which the candidates were 
Tequired to answer a series of questions 
which included one as to the méaning. 
of the term “fee simple’ The answers 
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were certainly illuminating. One ofthe locus niger.” This, however, was too 
examinee gave it as his opinion that much for the parties to whom it, was. subs 


the term merely meant “cash down,” 
another thought it denoted “a simple feo, 
no bribes,” but tke gem of the collection 
was the following: “a legal term for the 
conveyance of entrails!” Again, why 
should a deed conveying property as secu. 
rity for a loan be described as a “mortgage”? 
The answers here, as inso many other 
cases, is simply this, that these terms and 
, phrases have been handed down tous by our 
predecesors-in-title and we have been cotent 
to adopt them. 


Latin Tags 

In a recent appeal Lord Wright entered 
useful protest against the introduction of 
various Latin tags when our homely Enge 
lish could equally well, and perhaps better, 
denote all that required to be said. Some 
of these pbrdses culled from the ancient 
tongue seems, however, to theusers to pos- 
sess an almost sacred virtue which is lacking 
in the vernacular. Thelate F. W. Maitland 
somewhere noted that “quasi” is one of the 
few Latin words which English lawyers 
really love; but they have not afew others 
which they seem to roll round their tongues 
as sweet morsels; such phrases as toties 
quoties, totidem verbis, and the like, but as 
to these again the explanation is simply 
this, that each generation inherits them from 
those whom ‘they have heard employing 
them in the past. 


The Medical Profession 

Like lawyers, medical men have been 
educated in the use of Latin words and 
Latinig8d phrases and these they make 
use of without any idea of ostentation, 
As a general rule when called as witnesses 
they give their evidence in a quiet, collected 
way, without parade. There have been 
exceptions -however, some medical witnesses 
exhibiting an inordinate fondness for 
technical terms of portentous sound. Some 


, are apt to forget, while giving evidence, 
* that their 


auditors do not constitute a 
congress of medical servants, and are led 
away tothe use of severely technical ex- 
pressions. “Exaverbation” is a favourite 
word, a cut isinvariably an "inċision” and 
a black eye wás at least once described as 
a “tumefaction of the orbit.” Many years 
ago a written report was submitted 
by. a medical man in which’ the following 
passage occurred : “The only morbid ap» 
pearance in the brain was an atheromatous 
deposit in the pons varolii near the situation 


mitted, with the consequence that they 
were under the necessity of employing 
another medical man to translate it info, 
understandable language. 
Lord Cockburn’s Story 

In his Circuit Journeys, Lord Cock bura has 
an amusing account of a medical man giving 
evidence in his very learned fashion and 
pooh-poohing various symptoms that spoke 
eloquently of the real facts. A woman was 
being tried for the murder of hef child 
whose throat was found crammed with 
pieces of coal, while there were also marks 
of a thumb and two fingers on the neck. 
These cogent pieces cf evidence kad little 
or no influence on the medical expert who 
was called for the defence, who whenever any 
of the murderous pieces of evidence were put 
to him, put them aside as of no account. He 
added that though such things might startle 
the ignorant they were of no consequence 


toa person of large practice and that he e 


himself had seen hundreds of children born 
with very similar marks “ Ay, but Doctor,” 
interposed one of the jury of a severely 
practical turn, “did you ever see onyo’ them 
born wi’ coals 1 there mooth ?" 


Where the Doctors Scored 

So many stories have been retailed at the 
expense ofthe faculty that it is only fair 
that there should be recalled one in which 
the medical witness had the better of his 
crosssexaminer, The witness was that very 
distinguished man, Dr. Gregory, who was 
called to give his opinion as to the mental 
capacity of the person in question. In the 
witness's opinion the particular person was 
insane. In crossexamination the Doctor 
admitted that the person played admirably 
at whist. Thereupon  cross-examining 
Qounse] put to the witness the following 
question: “ And do you say, Doctor that a 
person having a superior capacity for a 
game so difficult, and which requires in 
a pre-eminent degree memory, judgment and 
combination can be at the same time 
deranged in his understanding ?” “I am no 
card player,” replied the witness, “but I 
have read in history that ecards were 
invented for the amusement of an insane 
King.” This answer was conclusive. It 
may be added that according to a legend 


whether well, or ill founded is immaterial, ° 


cards are said to have been deviseg for 
the, amusement of the mad King -Oharles 
VU of France.—L, T, y 
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WAR AS SEEN THROUGH THE EYES OF THE AMERICAN LAWYER 


The issue for the moments rests on a 
new element in war, the machine, The 
loss of men is today a minor matter. The 
loss of machines is the critical element, the 
loss of tanks and of airplanes. Never on 
earth before has any such messing of 
machines beep contemplated as is going on 
in Europe today, We talked with amaze 
ment three or four years ago of an Italian 
air force which was supposed to be. the 
greatest in the world with five to ten thou» 
sand airplanes, To-day Italy is fifth or sixth 
in the number of airplanes if that number 
is still maintained in ker force. The 
Germans are building on to a point of 50 
or 60 thousand machines. They may have 
reached to-day in the neighborhood of 25 
or 30 thousand, according to the’ beat opi» 
nion. The Allies are still a third behind 
them in the numbers of these fying wasps. 
Tanks, mechanized guns—this is warfare 
made by machinaryand the men who can 
manage machinery. 

It was said in the last war that normally 
there were four or five men in the military 
ranks behind the fighting man on the frent. 
It is clear that the number of men behind 
the fighting man to-dayrune at least to ten 
and perhaps to twelve. If it be ten, seven 
of those men are tending machines, merely 
taking care of supplies of gasoline, of 
tires, of ammunition and the materials of 
supply and maintenance for mechanized 
warfare, We have no previous experience 
to goon in all the history of the world. 
Even the Great War of ‘14 to 18 was only 
a glimpse of present conditions, 

The crisis rests in the end perhaps on the 
control of two supplies, iron and petroleum. 
The German iron has come to an extent of 
about 50 per cent from the Swedish iron 
mineg. They have very rich orealong and 
af the Read of the Gulf of Bothnia, That 
iron has been carried over the hill and 
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(Concluded from page 23) 


down into Norway at Narvik, which is to- 
day a hotly contested point between the 
Germans andthe British. The German oil 
bas in past come two-thirds from the West 
Indian ports of this Hemisphere. The 
supply to-day must be found either in 
artificial oil distilled from coal, on which 
the limitations of manufacture are severe, 
or it must be found through a combination 
of the Russian and Rumanian fields. 

The pinch on Germany at the moment is 
clearly iron. The reason for the contest 
over Norway I have no doubt whatsoever 
arises first from the fact that the German 
Government could not, sit still, it had to 
move, and second, from the fact that they 
are nervous about the possibility of al 
lied interference with the iron supplies in 
Sweeden. Whatever be the reason, (and 
the reasons which [have given are those 
I think accepted by military men), we are 
dealing with a struggle for supplies for 
machines, ancther phase of the mechaniz- 
ation of war, 

What is this to us cr we to it? What 
from American standpoints does this mean 
for our present or our future? Where can 
wə turn for guidance and what should 
guide us? Let me deal with the simpler 
problems first. Here are my own suggestions 
for what they are worth in this early moment 
of the struggle. 

From the standpoint of our own military 
protection, if this is machine warfare, the 
United States ought to be invulnerable. We 
have supplies of raw materials of all except 
a few ofthe rarer kinds, supplies beyond 
those of any other single nation in the 
world, at least as developed. We havea 
capacity for machine manufacture and 
machine operation perhaps superior to any 
nation in the world unless it be Great 
Britain. We ought, if we are sufficiently 
armed to fend off a first and sudden attack, 
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‘to be able to defend ourselves and the in- 


tegrity and shores of our land without 


. difficulty. if we are content with keeping 


within the borders of our frontiers and not 
venturing beyond. You must judge how 
content America would bs with that 
Position. 

There would be no doubt in my mind 
thatif Germany were to win this war, it 
would mean the control of the seas bya 
German naval mechanism aimed at selling 
gocds at the point of the bayonet in the 
way that was acccmplished in the 16th 
centuty by Spain and England. Itis now 
being attemptedin China by Japan, They 
would no longer tolerate the free flow of 
commerce on the seas. We know the 
plans. They sre announced and written in 
black and white and printed in a dozen 
documents. Germany would attempt at 
least to the limits of its strength to control 
the commerce of the world to feed to the 
veins of its own dominion. 

If the British win outright, the British 
and French willimpose on Europe a milis 
tary peace. Their attitude is that they 
dreamed too much last time, They were 
led aside perhaps by our idealism, We had 


been substantially helpful in the war. 
They were led. They dreamed as we 
did. More than one British leader 
said to me this summer that “we 


dreamed along with you fora while.” Those 
dreams for a moment are in the back 
ground. They might revive. They might 
not. Certainly the attitude to-day would be 
to impress upon Germany and Oentral 
Europe a peace of victory because they see 
no other thing to do in the light of 
history and of their own experience. On 
the whole a peace of victory will be forced 
upcn the defeated nations in the terms 
simply of attempting to write what will 
best crush them and keep them subdued 
for an indefinite period. 

The history of Great Britain in times of 
peace has been that she bas let the com- 
merce of the world flow anywhere through 
the world tas its natural channels sought. 
Only recently in her history, within the 
limit of ourown experience, has she attempt+ 
ed to build up hedges even around the 
British Empire against the trade of other 
countries. She has run the world on a shope 


.keeper’s basis, from a merchant's philosophy, 


We have been familiar with it, have indeed 
been brought up largely in the same school 
with the same traditions and the same 
background. An English victory would 
probably mean no wide alteration in the 
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world except as that alteration : was, madp 
by the necessity of economic recoveryeby 
the Allied nations. Their determination 
would be to so govern trade as to enabte 
them again to filltheir veins with blood and 
stand firmly upon their feet. 

A German victory would undoubtedly 
produce vastly different effects. There is 
possibility of course thatthe German dreams 
and ambitions might be altered if once she 
escaped the surroundings of which she now 
so much complains and which so deeply stir 
her, It might be possible that if she once 
escaped them, her behavior would not follow 
the pattern which her thought seems td 
indicate. [ doubt it. 

Now for a word on the economic phases 
of the war. Is °is clear we are 
hardly going to see again the kind 
of vast purchasing and economic stimu- 
lation in this country which the last 
Wat produced. The British Empire is 50 
per cent. self-sufficient:to-day. It was nearer 
20 per cent. self-sufficient in the last war. 
Last time we gave them on credit billions 
of dollars a year of munitions and supplies. 
Now we lend no longer. All they have to 
pay with is their commerce, a margin of & 
few hundred millions a year, and three or 
four billion dollars in accumulated credits, 
hardly a year's supply as estimated against 
their purchases in the last war. They have 
been buying for the last year with gold. 
Gold, while not useless, does not build 
houses in America nor clothe our péople 
nor even put them to work, It is simply 
stored away in a stronghold in the 
cellar. 

Our choice must be made on bases like 
this. It ssems tome to the utmost degree 
desirable that the American people should 
keep in mind three or four things. One of 
them is that this emotional nation hag 
swung through one turmoil after another in 
recent years with a sensitivity and volatility 
thathas alarmed all of its lovers and 
friends. Let's be hard-boiled about the 
matter. The world is bast ran ifit is run 
from the standpoint of the welfare of the 
individual nations concerned. There is no 
way to make a world by reaching to the 
stars. The world must be made better by 
the better conduct of the units in the world, 
one by one, untilit accumulates into wider 
scope. Let's not be carried away by the 
turmoil, 

Now let meturn fora moment to one or 
two other phases of the problem as I've it 
from the standpoint of the lawyer. The 
great disturbing force in the modern world 
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js inyention, This isthe very machine to 

which we have referred. Nearly all I can 

ses that is important in the mcdern world, 

im thought, in philosophy, in political 

“movement, in social alteration, is produced 
` hy the machine. It was the origin of the 
philosophy of Marx. He saw during the 

introduction of the industrial system into 

Germany, the consequences that would 

- occur to the previous household workmen by 
‘the coming of the factory. Out of that he 
spun what is to me his fantastic compromise 

between anarchy and a dream of equalizing 

economic benefit which we call Communism. 

“He repudiated the idea of state participation. 
There was to be no state in the Marxian 

society. There was to bə only a complete 

subjugation of the methods of production so 

that they should never get into the hands 

of single individuals. As in the case of 

Communism, almost every political move- 

ment that ye have seen, and particularly 

the disturbances in this country to-day, 

seems to be traceable to the effects of the 

efficiency of machine production on the dis- 

tribution of wealth, on employment, on the 

means for security and peace on which our 

Social happiness rests. The machine 
reaches a new crest of effect in the war 

which is now impinging on us across the 

seas. 

Some other things seem tome evident. I 

. Will mentioa them simply and come to the 
end, Wehave turned for relief from our 

troubles in the last twenty years to the 

state as a solution, We have thought that 

ths organized community which we call 

the state could somehow find a way out of 

the difficulties which surround us, The 
expsrience of the world to day in Russia, in 

Japan, in Germany, in Italy perhaps, cer- 

tainly the larger part of the experience of 

the world indicates that recourse to the 
state as a solution for these economic prob- 

lems resaltis in two things. The first of 

thém is the stultification of individual 

initiative, indeed the cessation and almost 

paralysis of the economic process. The 
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second is the concentration of power in the 
hands ofa few men who are no more able 
to sustain concentration of power than 
men have been since the firat days of 
which we have knowledge. Out of this 
concentration of the power in the state, 
from this effort to find in a totalitarian 
state a solution for our woss, comes not 
only war, but undoubtedly in the end 
pestilence. Already we see paralysis of the 
econamic life of the people over whom those, 
states can rule. ; 

We are lawyers. There are in the theory 
and practice ofthe law two or three basic 
ideas, One of them is that the law is 
essentially a mechanism for the settlement 
of controversies and conflicts between people. 
These disputes should be settled by em- 
ployment as judges of non-partisan men, 
trained to a series of ideas arid concepts so 
that whoever comes before them, whether 
he be rich or poor, friend or enemy, he 
will rezeive the same treatment. But deep 
hidden in the backgrouhd which we 
sometimes forget is the conception that 
behind the law there is always force. The 
conflict in Europe exposes the roots of the 
law and of thestate. It exposes something 
that we had forgotten, that a single ele- 
ment of forca in an unarmed and pacific 
commusity can control and dominate that 
community. 4 single machine gun in the 
plaza,in the lawn in front of the palace, 
can control Copenhagen. A single batta- 
lion of tanks in New York City can cone 
trol New York City because raw flesh is 
helpless against machine guns and Are 
mored cars. In the end we will never 
retain peace until the force which is now 
running riot in Europe is organized. When 
itis organized as we have organized it in our 
own communities, as the frontier towns 
organized it in this country a century ago, 
we can for the firattime hope for solutions, 
When they come I suggest to you they will 
be tha lawyers’ solutions—Case and Com- 
ment. . ; 


mewarnai eaaa 


Extracts from Contemporaries. 


Facts and Inferences, 

Many of the mis-statements that are 
made by witnesses in Court are, as we have 
“often said, due to inaccuracy of observation, 
rather than to wiiful untruthfulness. In 
pariééular, people are apt to confuse what 
tey kllow happened with what they are 
convinced must have happened, 


Oareless talk about the war and the events 
relating toit has been repeatedly con» 
demned, andthe kind of talk that leads 
to despondency is particularly reprehensible 
when it is reckless. In certain circum- 
stances it may aven amount to an offence. 

Two instances of misunderstanding and 
misstatement illustrate this point. When 
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the first news came of the airraid on 
Coventry, it wasstated that the casualties 
would prébably be found to number some- 
thing like a thousand. Many people im- 
mediatély talked of a thousard people 
killed, assuming without thinking thata 
casualty was a person killed. Later on, 
it was stated authoritatively that thenum- 
ber killed was about 200 to 230, the rest of 
the thousand being wounded. This was 
bad enough, but not nearly so disastrous as 
the first impression of a thousand killed. 

One morning recently a statement went 
round that a viaduct ona main line railway 
somewhere in Great Britain had been bomb» 
ed, and that no trains could run through 
toa certain city. People pictured a wrecked 
viaduct, and the railway line partially out 
of action for weeks to ceme, In fact, trains 
were suspended for a few hours, but were 
running practically as usual by the after- 
ncon of the same day. The explanation 
was forthcoming that a delayed action 
bomb had fallen, and that traffic was sus» 
pended aa a matfer of precaution until the 
bomb had been dealt with. 

It is important to try always to state no 
more than one really knows, and to avoid 
drawing inferences from inadequate infor- 
mation. Diequieting rumours spread easily, 
and ae are not always easy to contradict. 
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Harbouring an Offender 

An unusual charge is reported in last 
week's press. The mother of a girl who 
was bound over for stealing was herself 
also bound over for “harbouring her daughe 
ter, knowing that she had committed a 
felony.” 

An accessory afterthe fact is one who, 
knowing that another person has commite 
ted a felony receives, relieves, comforts and 
assists the felon. The indictments usually 
speak also of harbouring, There must be 
something more than a mere omission to 
inform against the offender, But even a 
parent may not, as a matterof law, har- 
bour and assist his or her own child who 
has committed a felony, in the sense that 
the parent must not, with full knowledge, 
help the child to evade justice or, perhaps, 
to dispose of stolen property. Naturally, 
the gravity of the offence may be much less 
where there is such a close relationship and 
such a difference in age, and cases differ 
very much from one another. In Mr. 
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Ernest Raymond's “We the jaccused; 
Myra Baume was charged with receiviot,™- 
comforting, assisting and maintaining Paul 
Presset, who had committed a. murdef . 
Paul was amazed that all Myra’s goodness 
to him could be accounted a crime, Views ` 
ed as a whole, the story shows her as 
deserving of much pity, some credit, and 
very little blame. But the law, which, by 
the way, did not in the end condemn her, «. 
could not possibly countenance conduct 
designed to prevent offenders from being 
brought to justice. In one case an*acces:. 
sory may be almost free from’ moral guilt, 
but in another he may prove to be almost 
as lad as the principal offender.—J. P. 


Criminal Proceedings for Libel 

It was, we think, Lord Hewart, O. J., who, 
upon the settlement of an action for libel, 
made some strong observations reminding 
those who published defamatory matter 
recklessly that a criminal prosecution was one 
remédy, and that more recourse should be 
had to it. 

A private person who has suffered loss in 
reputation and business as the result of 
libel, naturally seeks compensation by 
way of an action for damages. A man 
in a public position may be indifferent as 
to damages but jealous of his reputation 
and anxious to uphold, not his own dignity, 
but that of the office he bears, - 

Atan assize Court last week a man, was 
bound over for five years in respect of libels 
upon a member of the Cabinet, He was, 
apparently, one of those people who think 
that the best way of calling attention to 
a grievance or some matter of public 
interest is to attack those whom he regards 
as deserving of criticism, regardless of the 
law of libel, 

A defamatory libel may be punished by 
imprisonment up to a year, or by fine. 
Sometimes, agin this case, the Gourt deals 
more leniently with a misguided man who 
sees the error of his ways, and undertakes 
not to repeat his offences. 

It has been laid dowa that criminal pro" 
cess for libel is not appropriate where the 
subjectematter is a personal squabble. It 
becomes of public importance, however, 
where persons in public positions are sought 
to be discredited and vilified,or where the 
circumstances are such that a breach of the 
peace may reasonably be apprehended,— » 
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° INTERPRETATION OF RESTRICTIVE COVENANTS 


. The recent decision of Mr. Justice Simonds 
in A. Lewis and Company (Westminster) 
Limited v. Bell Property Trust Limited 
(163 L. T. Rep. 37, ; (1940) 1 Ob. 345) 
emphasises a point which it is by no means 
dificult to overlook in cases involving the 
interpretation of restrictive covenants pro- 
hibiting the use of premises for certain 
purposes—namely, that the test is, in the 
words of the learned judge, “that of broad 
common sense and what is the meaning of 
the covenant.” 

In the following article it is proposed 
briefly to review some of the leading 
authorities in the light of this principle. 

Lumley v. The Metropolitan Railway 
Company ( (1876) 34 L, T. Rep. 774) will 
form a convenient starting point. In this 
case it was held that it was no breach 
of a convenant not to carry on the business 
of a wholesale or retail confectioner for a 
grocer and tea dealer to sella particular 
kind of sweetmeat in which a confectioner 
might happen to deal. The covenant was 
not to be read as if it meant that the der 
fendant should neither carry on the busie 
ness of a confectioner nor sell articles 
usually sold by confectioners. The defen- 
dant carried on the business of a grocer, 
and if grocers, and confectioners sold the 
same things there was no breach of the 
covenant as to them, It was, Baron Brame 
well said, merely a case of two different 
tradesmen selling the same article. 

In Wartski v. Meaker ( (1914) 110 L. T, 
Rep. 473) Mr. Justice Joyce held that the 
business of a hoster did not include the 
sale of overcoates (not being mackintoshes) 
and sports jackets; and that the sale of 
such articles infringed a covenant not to 
use certain demised premises in any way 
except for the purpose of carrying on 
thereon the business or businesses of a 
hosigr or hatter and mercer, including the 
galé of,fancy waistcoats and mackintoshes. 

“ The learned judge said that he was no 
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going to attempt to Jay down the precise 
limits of the business of a hosier, and re- 
called a remark of Lord Lindley's that it was 
very difficult to draw the line between 
animals and plants, but that no one could 
doubt that an oak tree was a plant, At first 
sight the problem before the court was 
“simply a question of the Bnglish langu- 
age.” “What,” his Lordship asked in a 
later part of his judgment, “is the fair 
and proper meaning of the business in a 
covenant not tocarry on any business except 
that of a hosier? I cannot bring myself 
to think that it includes the sale of overe’ 
coats (not being mackintoshes) or sports 
jackets. The fact that it was thought 
necessary to mention fancy waistcoats and 
mackintoshes shows that the parties did 
not regard them as included.” 

The position may be further illustrated 
by reference to the recent case of Lawrance 
and Others v. South County Freeholds Limit- 
ed and Others (161 L, T. Rep. 11). One of 
the questions involved was whether the 
carrying on of a school of music upon certa» 
in premises was the carrying on of any 
“trade or business whatsoever except» 
ing only that of a school or seminary, 
surgeon or apothecary '—words taken from 
adeed of 1845. The plaintiffs contended 
that, in its context, the word “school” had 
its primary and natural meaning, namely, 
a place where boys or girls received in- 
struction and discipline. That Mr, Justice 
Simonds, before whom the case came, said, 
was the meaning which the word bore in 
its most familiar compounds—schoolboy, 
schoolgirl, schoolmaster. The defendants 
argued that, so long as an institution was 
called a school, it was a school within the 
covenant. It was immaterial what addition 
was made to the title, what was the subject- 
matter taught, or what the age or condition 
of the pupils. A school was a school, whe- 
ther it was aschool of music, of dancing, 
of motoring, or of musketry. “Between these 
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two contentions,” the learned judge said, “I 
have no hesitation in adopting that of the 
plaintiffs.» :Not much help is to be -derived 
from the context, though there is some 
ground for thinking that in a document 
of the first half of last century the word 
‘seminary’ may, in the collocation of ‘school 
or seminary,’ have been intended to mean 
a school for girls, ‘school’ being confined 
to school for.boys. I do not, however, rest 
my decision upon that, but rather on what 
“appears to be the ordinary meaning of the 
word, and uponthe fact that the addition 
to the word ‘school’ of the further words 
of description ‘ of music,’ ‘of dancing,’ ‘or 
others as the case may be, indicates that 
the ordinary meaning is in some way being 
qualified or extended. There appears to me 
to be no sufficient reason for admitting any. 
Buch qualification or extension in what are, 
after all, words of exception, and therefore 
words which must be strictly construed.” 
That the last mentioned consideration 
assisted the learned judge in arriving at 
his conclusion is unquestionable, but it is 
clear from the above cited passage that the 
basic consideration was “the ordinary 
meaning of the word.” 

One of the most difficult questions in 
cases of this nature is whether ancillary 
activities can fairly be referred to a non- 
prohibited business or whether they are 
to be regarded as constituting a separate 
trade caught by the covenant. i 

Buckle v. Fredericks (62 L. T. Rep. 884; 
44 Oh. 244) provides an example of the 
latter class of case. The defendant was 
under covenant not to carry on the trade of 
retailing wines, spirits or beer. He was 
the lessee of a theatre and bought a piece 
of land adjoining the theatre and erected 
thereon a building which provided a con- 
venient exit from the theatre and also 
served as a place where refreshments could 
‘be sold. He erected a counter for that 
purpose, and it was held that he carried 
on the business of a retailer of wines and 
spirits, in addition to that of theatrical 
manager, The former might be ancillary 
to the latter, but it was, nevertheless, a 
business which he carried on, | 

Fitz v, Iles (68 L. T. Rep, 108; (1893) 1 
Oh. 77) is to the same effect. The defen- 
dants were dealers in tea, coffee and 
_ other grocries. They proposed, as an ancil- 
lary to their business and for the conveni- 
ence of their customers, to sell light refresh- 
ments consisting of cups of coffee and tea, 
bread and butter, sandwiches and the like 
to be consumed on their premises, They 
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were bound by a covenant in their lease not 
to use their house as a Coffee house, and My.’ 
Justice North held that the proposed acti- 
vities constitued a breach of the covenant, 
This decision was affirmed by the Court of ~ 
Appeal. In the course of his judgment . 
Lord Lindley said: “We must use ouf > 
common sense. I think this case is really 
one of degree, :and that the conclusion to 
which I have arrived is that in the fair . 
meaning of this covenant the defendants - 
are carrying on two businesses, one of 
which isa -grocer’s business, and the other 
of which is a coffee-house business, though,- 
Perhaps, not a very extensive one.” = 
What is the position where the defendant 
carries on part of the forbidden trade, 
though he does not conduct it in all its 
branches ? That such may. constitute a 
breach of the covenant is clear from 
Aitorney-General v, Plymouth Corporation 
((1908) 99 L, T. Rep, 793) and is indeed, 
as Mr, Justice Simonds saidtih A. Lewis 
and Company (Westminster) Limited v. Bell 
Property Trust Limited (sup), self-evident. ° 
That argument, the learned judge intimated, 
applied alike to a trade or a profession, 
A mau might carry on the business of ap 
tobacconist, although be did not carry it 
on in all its branches; and a barrister 
might be said to carry on his profession 
in the fullest sense, although he did not 
profess to do all things, that other barristers 
might do, Thus he might equally decline ° 
to settle a deed of disentail assurance or to: 
prosecute at the Old Bailey. 
This does not, however, conclude the 
matter, as is Clear from Stuart v, Diplock 
(62 L.T. Rep. 333; 43 Oh. Div. 343). The 
plaintiffs in that case carried on the business 
of ladies’ outfitters, juvenile outfitters, and 
the selling of baby linen. The defendants 
were assumed to be under a covenant not ` 
to carry on those businesses. They them- 
selves Carried on a business which they de- 
scribed as fancy drapers and hosiers, and 
in the course of that business, sold arti» 
cles which would in the normal course 
be sold by a ladies’ outfitter. Mr. Justice 
Kekewick acceded to the plaintiffs’ cone | 
tention that in so doing the defendants 
had committed a breach of the convenant. 
This decision was reversed by the Court of 
Appeal. Lord Justice Bowen demonstrate 
ed the fallacy of the plaintiffs’ argument 
by the following statement in syllogistic 
form, “All ladies’ outfitters sell combipa- 
tions, the defendants sell combinations, 
therefore the defendants are ladie&’ oug 
fitters.” The learned Lord Justice went on; 
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“I: do not. think that. a covenant not to 
Carry on the business ofa ladies’ outfitter 


is broken by carrying on a part of that 
business which is” also part of another 


«business, even though it be a substantial - 


- part of the business-of a ladies’ outfitter 
fad only a subordinate part of the other 
business.” 

. The position was substantially the same in 
_the case cited at the outsetof the present 
-article—A. Lewis and Company( Westminster) 

Limited v. Bell Property Trust Limited, The 
plaintiffs held on lease from the defendants 
a shop in which they carried on the busie 
ness of tobacconists, The defendants 
covenanted that they would not at any time 
during the term of the lease and so long 
as “the business of-a tobacconist” was 
carried on upon the demised premises suffer 
or permit certain neighbouring premises, of 
which they were the owners, to be used “for 
the purpose of the business of the sale of 
tobacco, cigars and cigarettes as aforesaid 
whilst the said demised premises are being 
used for the purpose of such business as 
aforesaid,” The defendants subsequ- 
ently granted a lease of premises specifi- 
ed in convenant to the Aerated Bread 
Company, which sold cigarettes at the cash 
desk and elsewhere upon the premises. 
These were purchased as customers entered 
or left the shop, or in the course of a meal, 
and it was a very rare thing for a person to 

* enter the shop merely for the purpose of 
buying a packet of cigarettes and no more. 
The plaintiffs contended that the sale of 
cigarettes by the A. B. C. constituted a 
breach of the covenant and they claimed an 
injunction to restrain the defendants from 
permitting their lessees, the 4. B. C., to use 
the demised permises for that purpose. 

Mr. Justice Simonds intimated that 
there was a difference between the words 

“business of a tobacconist “and the words 
“business of the sale of tobacco, 
cigars and cigarettes." No one on being 
asked the question whether the A. B., Č, 
carried on the business of a tobazconist 
would answer in the affirmative, but the 
covenant would be infringed if it could 
fairly be said that the business of the sale 
of tobacco, cigars and cigarettes was 
carried on. 

It was difficult to take the view that 

anybody on being asked: “What is the 
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business which the A. B. C, carry on at this 
shop ?” would reply that they were carry- 
ing on several businesses, that of selling 
refreshments ; of selling (it might be) con- 
fectionery ; of selling tobacco, cigars and 
cigarettes, That was not, according to the 
ordinary use of language and upon the plain 
meaning of the covenant, an interpretation 
which could fairly be given to it. What 
was done at the premises in question was 
earrying on the business of a teashop and 
restaurant, and that involved, among other, 
things, the sale of cigarettes. It was com- 
mon, alomet universal, thatin teashops of 
that character cigarettes should be sold, 
and if was no more right to predicate of the 
shop that the business of the sale of tobacco, 
cigrars and cigarettes was carried on there, 
than it would be to say of it that there was 
carried on there the business of the sale of 
milk or that of the sale of confectionery. 
Lord Justices Bowens’ syllogism in Stuart 
v. Diplock (sup.), applied mutatis mutandis 
to the present case, would be: ‘The busie 
ness of the sale of tobacco, cigars and 
cigarettes consists in selling tobacco, cigars 
and cigarettes. The A. B, C. teashop sells 
cigarettes. Therefore the A. B, C, teashop 
carries on the business of selling tobacco, 
cigars and cigarettes.” That, the learned 
judge said, was a fallacy. The teashop did 
not carry on the business ofa tobacconist 
or the business of selling tobacco, cigars 
and cigarettes because, as part of its busi- 
ness, it sold cigarettes, any more than it 
carried on, in ordinary parlance, the busie 
ness of aretailer of milk because, in the 
course of its business, it sold milk, either in 
glasses or as an ingredient of a cup of tea, 
His Lordship considered the relevant 
cases and stated his conclusion in the fol- 
lowing words: “A review of the authori- 
ties leads back to the exact impression 
which I had formed upon first reading the 
covenant. It is a question simply of the 
ordinary use of language—namely, whether 
it can be predicated of the A. B.C. that 
they carry on upon these premises the 
business of selling tobacco, cigars and 
cigarettes. My conclusion on the authori- 
ties is that to which I came at the outset of 
the case, that it cannot fairly be predicat- 
ed of the A. B. C, that they are carrying on 
that business.”—~L, T. 





Extracts from Contemporarles. 


Déath of a Magistrate. 
e Most courts of summary jurisdiction 
consist of two or more members, and the 


death of one is not likely to cause many 
difficulties. The death of a justice does not 
vacate any process he may have issued, 


=. 


‘in Marsland v. Taggart [1928] 2 K. B, 447, 
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and, so far as the enforcement of decisions 
is concerned, it will usually be possible for 
some other justice to sign the necessary 
documents, : 

_ There are, however, many courts consisit- 
ing of a single stipendiary or metropolitan 
magistrate, or the Lord Mayor or an alder- 
man of the City of London sitting alone. 
Upon the death of such: a magistrate, 
problems may arise. 

Though another magistrate can sign dis- 
tress warrants and warrants of commitment 
for penalties, it is doubtful whether he 
could sign an order of commitment in res« 
pect of a civil debt, Possibly it would be 
lawful to issue a fresh judgment summons 
upon which a fresh order of commitment 
could be made and signed by another 
magistrate, 

If the deceased magistrate had agreed to 
state a case, ji would appear that no one 
else could state it for him, although if the 
parties had agreed the draft and it had 
been approved by the magistrate, it would 
be a pity if for want of a signature 
through sudden death some way could not 
be found of bringing the matter before the 
High Oourt. ' 

In case of an appeal pending to quarter 
sessions, there would be the question of 
signing the conviction. Convictions are 
not drawn up, indeed, the rules say they 
should not be drawn up save for the pur- 
poses of an appeal or some other legal pur» 
pose, and so it is quite likely that con- 
viction might be needed for the purpose 
of an appeal, where the conviction had not 
yet been signed. No other magistrate could 
sign the conviction, but it is clear that 
every facility should be given for an appeal, 
and we suggest that the register contain- 
ing the minute of adjudication ora certified 
extract from the register signed by the clerk 
might be offered to thecourt of quarter ses- 
sjons. 

The important matter is that so far as pos 
sible nothing should remain undone that 
cught tobe done by reason of thedath of a 
magistrate. The judgment of Shearman, J., 
was upon a particular point, but its wisdom 
is of general application., He said ... 
“Justices come and go, but justice itself 
should endure. I see no reason to uphold 
an objection which would result in justice 
coming to an end~owing to the death of a 
magistrate because s. 2 of the Summary 
Jurisdiction Act, 1857, is worded as it is. 
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This sort of objection ought to. be as exe 
tinct as the thumbscrew."—J. Pe 6 


The Asset of Good Appearance. F 
The wərkman’s compensation case of Cole > 


v. United Dairies, Ltd. (1940) was a Suc- » 
cessful appeal in unusual circumstance. A 


milk roundsman had his cart upset, and the 
falling glaas bottles cut off his right ear and 
injured his right eye. In evidence in the, 
county court he said he was informed by one ° 
of the respondent's managers that he could 
not be employed asa milk-roundsman for 
the reason that customers would not like 
the disfigurement from which he suffered; 
The appellant based his claim for a decla- 
ration of liability on the ground that there 
was a reasonable probability that, owing to 
hia disfigurement, he would be unable to 
obtain the work to which he had been accus- 
tomed. The deputy county court judge ex- 
pressed the view that the disfigurement 
would not prevent the applicant from 
obtaining his previous work, 

The Court of Appeal said that the state- 
ment by the manager referred to, that 
customers would not like the appellant’s 
disfigurement was one of weight and ime 
portance, because it was a statement made 
‘by a person who knew the habits, tastes, 
and prejudices of customers, and it was 
quite properly put in evidence by the ap- 
pellant, The deputy county court judge 
had set up his own observation against’ 
what was a matter of experi evidence. 
He was not justified in doing that. The 
evidence was all one way, and the deputy 
county court judge was not entitled to reject 
that evidence and substitute a conclusion 
of his awn based on his observation of the 
appellant. In a business where the per- 
sonal appearance of a man was of import- 
ance, incapacity due to a personal dis- 
figurement was not different in quality from 
the incapacity of a skilled precision work- 
man caused by the loss of a finger. 

So commonsense prevailed, as it almost 
invariably does in the Court of Appeal in 
workmen's compensation cases. The law 
is construed, as it was intended to be, for 
the benefit of those protected by it, while 
at the same time care is taken not to step 
outside the clear limits laid down by its 
phrasing. No doubt, here as in other cases, 
an insurance company will pay, having 
covered itself by the premiums charged. 
Tnsurers will not have to meet many cases of 
this particular type.—J. P, we 


Ey 











I a | IN) EN 
s A } 
s e 
l 4 
Ae. a g IN ; 1’ 
” 1941 JOURNAL: Vol. 192 
[Editors do not hold themselves responsible for the, views expressed by the contributora.] 
Pà 
NUISANCE AND KNOWLEDGE 
When the article under the above that where a nuisance, public or private,” 


headthg appeared inthis Journal on the 
.22nd June, 1940 (189 L. T. Jour. 371) 
particular mention was made of Wringe v. 
Cohen (161 L, T. Rep. 361; (4840) 1K. B. 
229) and of SedleighDenfield “Vv. St. 
Joseph's Society (1939) 1 All È. R. 725), and 
it was observed that a decision of the 
House of Lords might “clear the air,” 
The latter case has now been before the 
House of Ieotds sub nom. Sedleigh-Denfield 
v, O'Callaghan and others (56 Times L. 
Rep.; 887; (1940) 3 All E. R. 349).: 


PUBLIO AND Patvata NUICSANOES 

It may therefore be desirable to bring 
the position up to date, particularly in view 
of the observation in the previous article 
tothe effect that it was uncertain whether 
there was any distinction between public 
and private nuisances (apart from the 
fact that an individual cannot take pro- 
ceedings in respect of a public nuisance 
unless he has suffered some particular 
damage himself), The learned Lords who 
delivered judgment in the Sedleigh-Denfield 
appeal were in agreement that Job Edwards 
Lid. v. Birmingham Novigations (130 L. T. 
Rep. 522 ; (1924) 1 K, B. 311), and Saxby 
y. Manchester &e, Rly. (19 L, T. Rep. 640; 
(1869) L. R.40. P. 198) could nog stand if 
those decisions meant that where a private 
nuisance has been created upon a man’s 
land by a trespasser, he is not liable, and 
that mere failure or even refusal to remove 
such a nuisance does not involve him in 
liability for any injury which results 
from it, As was pointed out in the previous 
article in this Journal, it had already been 
laid down in A.G. v. Tod Heatley ( (1897) 
1 Oh. 560) thatin the case of a public 
nuisance itis no defence to show that the 
owner has not caused the nuisance. Their 
Lordships came to the conclusion that 
there is no distinction in this respect bet- 
- Whpn public and private nuisances, and 
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is committed upon a man’s land bya third 
party, that is not enough bv itself to render 
him liable: (see per Lord Wright at p. 365). 
But once he has knowledge or means of 
knowledge (4. e. once he knows or ought 
to have known) of the nuisance and has 
had time to correct it and obviate its 
mischievous results he will be liable. if he 
fails to do Bo. . 


OoNTINOGING THE NUISANCE 


Lord Wright states the position thus: 
“Tf the defendant by himself or those for 
whom he is responsible, has created what 
constitutes a nuisance, and if it causes 
damage, the difficulty (as to, knowledge 
or means of knowledge)... does not arise ; 
but he may have taken over the nuisance, 
ready made agit were, when he acquired 
the property, or the nuisance may be due 
to alatent defect or to the act of a 
trespasser or stranger. Then he is not 
liable unless he continued or adopted the 
nuisance, or, more accurately, did not 
without undue delay remedy it when he 
became aware of it, or with ordinary and 


_ reasonable care should have become aware 


of it’(per Lord Wright in Sedleigh- Denfield 
v. O'Callaghan and Others (sup.) approving 
the law as laid down in Barker v. Herbert 
(1911) 2 K, B, 633). 

The other learned Lords appear to have 
concurred in the opinion of Viscount 
Maugham (at p. 358), that an “occupier 
of land ‘continues’ a nuisance if with 
knowledge or presumed knowledge of its 
existence he faila to take any reasonable 
means to bring itto an end, though with 
ample time todo so”: and, possibly, that 
an occupier “adopts” a nuisance if he 
makes any useof the structure or con- 
trivance which constitutes the nuisance. 
(The present writer is not satisfied that 
the latter proposition is supportable.) 
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~ NOISANOE CAUSED BY PREDECESSOR 
“Ih has already been established by an 
old autharity that añ occupier may be 
liable altbough when he took the property 
he was not only ignorant of the existence 
of the nuisance but was without the 


- means of detecting it, Broder v. Saillard 


( (1876) 2 Ch. » 692). That authority was 
approved in the Sedleigh:Denfield case, - 

It is respectfully submitted that Broder 
v. Saillard, though appearing to suzgesi 
that atenantis responsible for a nuisance 
‘committed by his predecessor even though 
he has no knowledge of it; and before he 
has time to remedy it, does not go so far, 
Referring to that decision in the Sedliegh- 
Denfield case, Lord Porter said: ‘Such 
a liability is, think, inconsistent with the 
contention thatthe occupier is not liable 
for the acts of a trespasser of which he bas 
knowledge, though possibly it might be 
contended thatthe is responsible for the 
acts? of his predecessor-jnetitle, but not 
for these of atrespasser.” He then rejects 
that contention, and proceeds: “The true 
view is that the occupier of land is liable 
for a nuisance existing on his property 
to the extent that he can reasonably abate 
it, eventhough he neither created it nor 
received any benefit from it. It is enough 
if he permitted it to continue after he 
knew, or ought to have known, of its 
existence. To this extent, but to no 
greater extent, he must be proved to have 
adopted the act of the creator of the 
nuisance” (at p. 375), It is to be noted 
that in the Broder case, Sir George Jessel, 
M. R., observed at an early stage of his 
judgment that what the defendant had 
omitted to do would appear from his later 
remarks (i.e, as to failure to remedy the 
nuisance), 

The justification for saying that an 
occupier may be responsible for a nuisance 
although he is ignorant of its existence 
and without means of detecting it, is that 
in the Broder case damage had been 
caused in precisely those circumstances, 
and the incoming tenant failing to abate 
the nuisance, was responsible for “cone 
tinuing” the nuisance, in the sense in» 
dicated above. Lord Porter appears (at 
p. 374) to have approved the dictum of 
Vaughan Williams, L. J., in+ Barker v. 
Herbert (105 L. T. Rep, 349; (1911) 2 K. B. 
633) (where a nuisance had, in fact, been 
created by athird party), that the occupier 
is nct liable unless (i) he, or someone 
for whom he is responsible, created the 
nuisance, or (ti) he has neglected to take 
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steps to abate it foran wadue time after 
he became aware, or, if he had used reasons. 
able care, ought to have become ‘ware 6 
its existence. ' 


That dictum appears to apply to suek? 


cases as Broder v. Saillard (sup); and itis ° 
submitted thatthe proposition there laid, * 


down concerning ignorance of the nuisance 
is of importance only as indicating that 
if the occupier does not within a reasonable 
time abate the nuisance which his pre- 
decessor created, he cannot escape liability 
in damages for that which his predecessor 
has done, even if he had no knowledges of 


the existence of the nuisance wien he went E 


into occupation. 
ap WRINGE V. COHEN 
It issomewhat strange that no reference 
was made in the Sedleigh:Denjield case to 
Wringe v. Cohen (161 L, T. Rep. 361; (1840) 
1K. B. 229), It will be remembered that 
in that case part of an old, building 
suddenly gave way and caused damage to 
adjacent premises, Atkinson, J., deliver- 
ing the judgment of the Court of Appeal, 
held that the owner of the old building 
was liable in nuisance and laid it down 
that knowledge of the ruinous condition ° 
of the building was immaterial. He fur- 


ther held that if, as a result of failure to - 


repair,a building becomes dangerous, 
and causes damage to adjoining premises 


the occupier (or the owner if he has agreed . 


to repair) is liable, although he dces nol 
know of the danger, and was not negligent 
in not knowing. Mr. Justice Atkinson cone 
ceded that ifthe trouble was caused by a 
latent defect or an unobservable operation 
of nature the occupier (or owaer) was not 
liable. 

In the previous article in this Journal, to 
which wehave alluded above, we raised 
two questions: 

(1) How recently ought the landlord to 
have inspected the property ? The answer 
to this question is the same asthe reply 
to the question, “Should a man marry?” 
namely, “It all depends”. One thing is 
clear, namely, that if the owner entrusts 
the management of property to another 
person he is affected by the knowledge 
of that person (per Lord Porter (at p. 373) 
in the Sedleigh-Denfield case; and see 
p.359 ibid), Further, “An absentee owner, 
or:an cccupier oblivious of what is hape 
pening under his eyes, is in no better 


position than the man who looks after his | 


property” (per Viscount Maugham, | id 
p. 353), It is impracticable to lay down °% 
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q Precise rules a intervals of time had, as Ihave indicated, or ought to have” 
mat which an owner must inspect his pro- havo, proven of the danger. and could 4 


s 
“pefties if order to be fres from liability have prevented the danger if they bad - 
for nuisances which occuri without his acted reason bly. For thisI thinks they? 
„Etjowledge. Olearly an old'property will were liable—not because they were negli- 
„odyo more frequent inspection than a gent...but for; nuisance, because, with 
new one, And once some part of a build- knowledge {haga state of things existed 
ing appears to be getting into a dangerous which might 4t any time give rise tu a 
condition it is submitted that the following nuisance, they took no steps ‘to remedy 
position arises : | that state off affairs,” per Lord Porter at 

(a) That if the building falls downit is p.376. Itf such isthe test of. liability of 
no excuse to saw that frequentinspections an occupgr on whose land a nuisance ha 
thereafter showed no further development been gfused by a third party, the test of 
of thevtrouble, an cegupier’s liability for a nuisance arising 
. (b) Thatevén if a competent surveyor without the intervention of a third party 
ag reported that the trouble is unlikely to caf beno less, Is he under a greater 
develop for a substantial periodes uch a dfity? Ifke causes a nuisance by some 
report will be no answer to’an action positive act, it has been seen that he is 
nuisance if-the building does collapse and responsible, for he must abstain from 
cause damage, committing a nuisance and is not absolved 

In such cases there is not a latent defect, by showing that he used all reasonable « 
nor can the nuisance truly be saida to care. In the Wringe case Atkinson, J., 
arise from am, unobservable operation of Placed positive acts and neglect of duty 
nature. on the same footing, observing that 

e This brings us to the secont! question : “if premises become dangerous as a result 

(2) Is the owner's (or occupier's) duty to of failure to repair, and cause damage, 
‘take care to avoid causing a nuisance the occupieris liable although he did not 
(iye. not by negligence to cause a nuisance) know of the danger, and was not negligent 
or “to abstain from causing one at all’? in not knowing,” 

It was said by Lord Loreburn in ‘Pwllbach It is suggested that the true test in the 
Colliery Co. Ltd. v. Woodman (113 L. T. case ofa nuisance arising from want of 
Rep. 10 ; (1915) A. O. at p. 638) that it was repair is whether the occupier knew, or 
not material that the company were ought reasonably to be saddled with 

absolyed from negligence. “Their duty notice of the fact that the condition of the 
is to 4abstain from causing oneat all.” The property was such as to constitute a 
answer appéars to be that in the Pwllbach nuisance cr to be likely to cause damage 
case any other cases where the party ifthe repair was not carried out. If this 
charged with the nuisance has done, oris isnot correct, it is difficult to understand 
doing, asdistinct from refraining to do, what effect isto be given tothe rule that 
something, it matters not whether he has an occupier is not liable for a nuisance 
exercised care, or whether ke knows that the arising froma latent defect or from an 
act is such as to amount to a nuisance. unobservable operation of nature, unless 
But in cases where the nuisance arises with knowledge, or means of knowledge, 
solely from the omission of the owner he continues the nuisance: a rule which 
or occupier to effect repairs or other Atkinson, J,, accepted as correct, Pre- 
works, the question of knowledge (or sumably, if the want of repair is ob- 
means of knowledge) of the necessity for servable, the occupier will be saddled with 
effecting those repairs or works, is of im- noticeofthat fact and will be liable : 
portance. Here again we may turn to the but if itis not observable he will escape 
Sedleigh-Denfieldhase. “The respondents liability —L, T. 





LARCENY 


One of the elementary rules for tha. equally is to scrutinize the case for the pro- 
practitioner in criminal law is to make ‘sequiion witha view to discovering whether 
Sure, when prosecuting an accused person some such element is lacking. This will 
that pvery element of the offence charged not infrequently result in the tinding of a 
is “‘preéent and canbe proved. When dee weak spot which can be successfully attacks 
fenfling “an accused person, the first step ed. 
e 
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the legal pogjtion, heis fot a thief. We 
dealt with this aspect of the matter in a ¢ 


discussion at Y 247 of Vol. 102, op the case 
of R.v. Bernkerd (1938), 102 
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' -© What is, true for -the parties or their 
. + Advocates’is true also for the Court. Quite 


~ misdirect themselves or are Jil-advised on 


al 


a number of cases arise Ja justices 


their Yaw, anda proportion of these arises 
from neglect of the simple precaution we 
have indicated. 

Where there is astatutory ‘definition of a 
crime aed,in these later dayst very few 
crimes are not expressly or by. clear impli- 
cation defined in snme Actof Parliament, ib 
pays to re-peruse the definition ad consider 
igin. the light of the facts. - 

The definition of larceny offers useful 
illustration ofthe point we are m\king. 
Section 1 of the Larceny Act, 1916, rans: 
“For the purposes of this Act” (an unnecag- 


sary piece of cautious phraseology this). 


“a person steals who, without the consent 
of the owner, fraudulently -and without a 
slaim of right made in good faith, takes 
and carries away anything capable of being 
stolea, With intent, at the time of such 
taking, permanently to deprive the owner 
thereof.” 

Every word of every one of these phrases 
has a definite meaning—-none must be 
ignored, 

The article stolen must be one capable 
of being stolen. For instance, goods which 
have been abandoned are not capable of 
being stolen, and if the jury (or the justices 
trying acharge by consent) find that the 
accused believed the goods to have been 
abandoned by their owner, he is entitled to 
be acquitted. 

There are other exceptions, mostly derived 
from the subtleties of mediaeval lawyers, 
One such ig enshrined in the definition 
section from which we have already quoted: 
the carcase of a creature wild by nature and 
not reduced into possession while living, 
unless after killing the killer has aban- 
doned possession of the carcase. (Fancy 
that surviving into an age which prides 
itself on being practical). 

The article must be taken fraudulenty 
and without a claim of right made in good 
faith. If the accused honestly thought he 
had aright to take possession of the goods, 
however mistaken he may have been as to 


Pa, 282, 
That case thrêw the emphasis upon claim, 
where it right! jy lies. z 

There must fre present in the min ofthe , 
thief an intent permanently to deprive the 
owner of his prdperty. This was the difficulty 
which so manyi laymen, and even some 
persons who called themselves lawyers, 
found sn hard to comprehend in the cases. 
of motor cars taken for “sy rides and 
abandoned miles from the place whence 
they had been removed. The difficufty has 
been met by s. 28 of the Road Traffic Act, 
1930, but it-is unreasonable to limit such a 

rovisieweto motor vehicles. Why shoald 
not the owner of a push bicycle or a pony 
cart be protected in the same way, or the 
owner of some valuable tool “borrowed” and 
left lying about? Our piecemeal legisla- 
tion of this kind does us little credit. 


5 hae 0 

The intent to deprive the’ owner perma- 
nently of his property must be in the mind 
of the thief at the moment of taking. A ° 
fraudulent conversion where possession is: 
not obtained by a."taking”’ may be larceny 
as a bailee or an offence against la®r 
sections of the Act but these imply lawful 
possession in the first placa in the fraudu- 
lent convertor. 
` Of course, if the taking be with the con- 
sent of the owner, there can be no larceny, - 
The definition was rightly made exhadstive 
but the dullest person could keydly fail to 
miss this obvious piece of common agnse. 


The definition sectionitself explains “takes 
and carries away,” The taking may be of 
the “constructive” variety, 7. e., obtaining 
possession by mistake of the owner with 
guilty knowledge inthe taker, taking by 
a trick or intimidation, or by finding, where 
at the time of the finding the finder believes 
the owner could be found by taking reason- 
able steps. Carries away includes any re» 
moval, however slight, but a thing left in 
situ, whatever intent thste may be in the 
mind of the would-be thief has not been 
stolen —J. P. 4 
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